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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Fuel and purchased power cost recovery
clause with generating performance incentive
factor.
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The following Commissioners participated in the disposition of this matter:

GARY F. CLARK, Chairman
ART GRAHAM

JULIE I. BROWN
DONALD J. POLMANN
ANDREW GILES FAY

AMENDED FINAL ORDER ESTABLISHING FUEL COST RECOVERY
FOR DUKE ENERGY FLORIDA. LLC.

BY THE COMMISSION:

I. BACKGROLIND

Docket No. 20190001-EI, In re: Fuel and purchased power cost recovery clause with
generating performance incentive factor, referred to as the Fuel Clause, was opened on January
2,2019. The Fuel Clause is a perennial docket closed, reopened, and renumbered every year in
which the Commission processes all petitions filed by investor-owned electric utilities seeking to
recover the cost offuel and fuel-related activities needed to generate electricity.

A. Prehearing proceedinss before the Commission

Duke Energy Florida, LLC (DEF) is an investor-owned electric utility operating in the
State of Florida. DEF reaffirmed its party status in Docket No. 20 I 90001 -EI on January 3 , 2079 .

Likewise, the Office of Public Counsel (OPC), authorized by Section 350.0611, Florida Statutes
(F.S.), to provide legal representation to Florida electric utility customers before the
Commission, reaffirmed its party status in Docket No. 20190001-EI on January 4,2019. The
Florida Industrial Power Users Group (FIPUG), an association of utility customers who consume
large amounts of electricity, and White Springs Agricultural Chemicals, Inc., d/b/a PCS
Phosphate - White Springs (PCS Phosphate), a fertilizer company, reaffirmed their party status

on January 4, 20 19 and January I 5, 2019, respectively.

We issued Order No. PSC-2019-0059-PCO-EI on February 13,2019, establishing the
procedures to be followed. On March I,2019, DEF filed its Petition for approval of fuel cost
recovery and capacity cost recovery with generating perforrnance incentive factor actual true-ups
for the period ending December 2018. At that time DEF also filed the direct testimony of Jeffrey
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Swartz which incorporated Exhibit JS-l, filed in the 2018 Fuel Clause. On September 13, 2019,
OPC filed the direct testimony and exhibits of Richard A. Polich, non-confidential Exhibits
RAP-I through RAP-2, and confidential Exhibits RAP-3 through RAP-9. On Septembet 26,
2019, DEF filed the rebuttal testimony of Jeffrey Swartz with confidential Exhibits JS-2 through
JS-4.

A Prehearing Conference was held on October 22,2019, and Prehearing Order No. PSC-
2019-0466-PHO-EI was issued on October 31,2019. At that time two issues associated with the
testimony of witnesses Swartz and Polich were identified: Issues 18 and lC. Issue 18 and 1C

state as follows:

Issue 18: Was DEF prudent in its actions and decisions leading up to and in
restoring the unit to service after the February 2017 forced outage at the Bartow
plant, and if not, what action should the Commission take with respect to
replacement power costs?

Issue lC: Has DEF made prudent adjustments, if any are needed, to account for
replacement power costs associated with any impacts related to the de-rating of
the Bartow Plant? If adjustments are needed and have not been made, what
adjustment(s) should be made?

B. Evidentiary proceedings before the Division of Administrative Hearings

It became readily apparent that large portions of the testimony and exhibits of both
witnesses Swartz and Polich associated with these issues, as well as the Commission staffs
proposed trial exhibits, were highly confidential in nature. This fact made it impossible to
conduct meaningful direct or cross examination without reference to, and discussion of,
confidential material. The only way to conduct a hearing based substantially on confidential
material would be to close the hearing to the public. Because we must conduct all proceedings in
the sunshine under the law,l we do not have the ability to close a hearing, even one which deals

extensively with confidential materials and testimony. Therefore, in order to maintain the
confidentiality of these materials, we referred DEF Bartow Unit 4 Issues lB and lC to the
Division of Administrative Hearings (DOAH) on November 8,2019.

Administrative law judge (ALJ) Lawrence P. Stevenson conducted a closed final
evidentiary hearing on February 4-5, 2020. At the hearing, DEF presented the confidential
testimony of Jeffrey Swartz, with his prefiled direct and rebuttal testimony inserted into the
record as though read. DEF's Exhibit Nos. 80-82 were admitted into evidence. OPC presented

the confidential testimony of Richard A. Polich, with his prefiled testimony inserted into the
record as though read. OPC's Exhibit Nos. 68-75, 101-109, and 1I5-ll7 were admitted into
evidence. Commission staff ExhibitNos. 110 and 111 were admitted into evidence. FIPUG's
Exhibit No. 118 and PCS Phosphate's Exhibit Nos. 1I2 and ll3 were also admitted into

' Section 286.01I, F.S.
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evidence. The revised Comprehensive Exhibit List (CEL) was admitted into evidence by
stipulation as Exhibit No. 114.

A three-volume transcript of the final hearing was filed with the Commission Clerk on
February 18, 2020, and was provided to the DOAH Clerk on February 24, 2020. DEF,
Commission staff, and OPC, jointly with PCS Phosphate and FIPUG, timely filed confidential
proposed recommended orders on March 20,2020. The ALJ issued his Recommended Order2 on
April27,2020. A redacted version of the Recommended Order is found in Attachment A to this
Final Order.

C. Overview of the Recommended Order

This case involves the operation of DEF's Bartow Unit 4 combined cycle natural gas

plant and whether DEF operated the plant prudently from the time it was brought on line in June
2009 until February 2017. Bartow Unit 4 is comprised of a steam turbine manufactured by
Mitsubishi Hitachi Power Systems (Mitsubishi) with a gross output of 420 MW connected to
four M501 Type F combustion turbines. The steam turbine is an "after-market" unit which was
originally designed for Tenaska Power Equipment, LLC (Tenaska) to be used in a 3x1
configuration with three M501 Type F combustion turbines with a gross output of 420 MW.
Prior to purchasing the steam turbine, DEF's predecessor, Progress Energy Florida, LLC
contracted with Mitsubishi to evaluate the steam turbine design conditions and to update the heat
balances for a 4xl configuration. As required by its contract, Mitsubishi provided revised
operating parameters for the steam turbine to meet DEF's 4xl configuration.

The Bartow plant has experienced five outages since it was brought on line in June 2009:
March 2012 Qianrted), August2}I4 (planned), April2016 (planned), October 2016 (forced), and
February 2017 (forced).

In March 2012 dtxing a scheduled outage, DEF discovered that the Type 1 L-0 blades in
the low pressure section of the steam turbine were damaged. The Type I L-0 blades were
replaced with re-engineered Type 1 blades and the plant was operated until August 2014 when
the plant was taken out of service to upgrade the L-0 blades to Type 3 blades. The plant came
back on line in December 2014 and ran until April 2016 when it was taken off line for routine
valve work and L-0 blade inspection. The plant was placed back in service in May 2016 with a

revised Type 3 blade and operated until October 2016, when DEF shut the plant down due to
excessive vibration and loss of L-0 blade material. In December 2016 the plant was put back in
service with the original Type I blades, and was taken out of service in February of 2017 due to
a blade fragment projectile that traveled through the low pressure turbine rupture disk
diaphragm. DEF brought the plant back on line in Apfil2017 with a pressure plate installed in
the low pressure section of the steam turbine, which effectively decreased the output of the plant
from 420 to 380 MW. DEF continued to operate the plant with the pressure plates until
September 28,2019.

'"Recommended Order" is defined in Section 120.52(15), F.S., as the official recommendation of the ALJ assigned

by DOAH or of any other duly authorized presiding officer, other than the agency head or member thereof.
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There are two amounts that are associated with the initial prudence question: 1)

replacement power costs for the February 2017 ^outage in the amount of $11.1 million, and 2)
May 2017 through September 2019 unit derating' costs in the amount of $5,016,782 million.

Petitioner, DEF, has the burden of proving by a preponderance of the evidence, that it
acted prudently in the operation of Bartow Unit 4 up to and restoring the unit to service after the
February 2017 forced outage. Additionally, DEF must prove by a preponderance of the evidence
that no adjustment to replacement power costs should be made to account for the fact that after
March 2017, and the installation of a pressure plate, Bartow Unit 4 could no longer produce its
rated nameplate capacity of 420 MW. The standard for determining whether replacement power
costs are prudent is "what a reasonable utility manager would have done, in light of the
conditions and circumstances that were known, or should [have] been known at the time the
decision was made."4

In his Recommended Order, the ALJ detailed the relevant facts and legal standards
required to determine whether DEF acted prudently in its operation of Bartow Unit 4 from June
2009 until February 2017. In his conclusion, the ALJ recommended that this Commission find
that DEF failed to demonstrate that it acted prudently in the operation of its Bartow Unit 4 plant
and in restoring the unit to service after the February 2017 forced outage, and that DEF should
refund a total of $16,116,782 to its customers.

D. Post-Hearing proceedings before the Commission

On May 12, 2020, DEF submitted exceptions to the Recommended Order. OPC, jointly
with PCS Phosphate and FIPUG (collectively, the Intervenors), filed a Response to DEF's
Exceptions.

We have Jurisdiction over this matter under Sections 120.57,366.04,366.05, and366.06,
F.S. As discussed in more detail below, we deny DEF's Exceptions to the Recommended Order
and adopt the Administrative Law Judge's Recommended Order as the Final Order.

II. RULINGS ON EXCEPTIONS

A. Standard of Review of Recommended Order and Exceptions

Section I20.57(l)(l), F.S., establishes the standards an agency must apply in reviewing a

Recommended Order following a formal administrative proceeding. The statute provides that the
agency may adopt the Recommended Order as the Final Order of the agency or may modify or
reject the Recommended Order. An agency may only reject or modify an ALJ's findings of fact
if, after a review of the entire record, the agency determines and states with particularity that the

' "Derating" is the reduction in MW output due to installing pressure plates in place of the L-0 blades in the low
pressure section ofthe steam turbine.
a Southern Alliancefor Clean Energt v. Graham, I 13 So. 3d742,750 (Fla. 2013).
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findings of fact were not based on competent substantial evidence or that the proceedings on

which the findings were based did not comply with the essential requirements of law.s

Section 120.57(1)(l), F.S., also states that an agency in its final order may reject or
modifr conclusions of law over which it has substantive jurisdiction and interpretations of
administrative rules over which it has substantive jurisdiction. When rejecting or modiffing a
conclusion of law or interpretation of administrative rule, the agency must state with particularity
its reasons for rejecting or modifring the conclusion of law or interpretation of administrative
rule and must make a finding that its substituted conclusion of law or interpretation of
administrative rule is as or more reasonable than that which was rejected or modified. Rejection

or modification of conclusions of law may not form the basis for rejection or modification of
findings of fact.6

In regard to parties' exceptions to the ALJ's Recommended Order, Section 120.57(1)(k),
F.S., provides that the Commission does not have to rule on exceptions that fail to clearly
identifr the disputed portion of the Recommended Order by specific page numbers or paragraphs

or that do not identi$ the legal basis for the exception, or those that lack appropriate and specific
citations to the record.' Section l20.57(l)(l), F.S., requires our final order to include an explicit
ruling on each exception and sets a high bar for rejecting an ALJ's findings.

B. Rulings on Exceptions to the Recommended Order

DEF Exception to Conclusion of Law 110

DEF takes exception with the ALJ's Conclusion of Law 110, which states:

110. DEF failed to demonstrate by a preponderance of the evidence that its
actions during Period I were prudent. DEF purchased an aftermarket steam

turbine from Mitsubishi with the knowledge that it had been manufactured to the
specifications of Tenaska with a design point of 420 MW of output. Mr. Swartz's
testimony regarding the irrelevance of the 420 MW limitation was unpersuasive

in light of the documentation that after the initial blade failure, DEF itself
accepted the limitation and worked with Mitsubishi to find a way to increase the

output of the turbine to 450 MW.

First, as a general criticism, DEF argues that when weighing the facts presented at

hearing, although stating the correct legal standard of review - what a reasonable utility manager

should have done based on what he knew or should have known at the time - the ALJ did not
apply that standard but instead evaluated DEF's actions from the perspective of what is currently
known. DEF states that this type of "hindsight" and ooMonday-morning quarterbacking"
prudence analysis has been found to be inappropriate under Florida Power Corporation v. Public
Service Comm. (Florida Power),456 So. 2d 451, 452 (Fla. 1984).

5 Section 120.57(lXl), F.S.
6 Id.
7 Section 120.57(lXk), F.S.
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Second, DEF disagrees with the ALJ's conclusion that the 420 MW design point was a

limitation on the steam turbine. DEF argues that the record supports the conclusion that the 420
MW design point is a fall out number based on various combinations of operating parameters
provided by Mitsubishi. DEF argues that operating within the parameters given by Mitsubishi
was prudent given what DEF knew or should have known during Period 1. At that time, DEF
contends that there was no reason to believe that increasing the output above 420 MW would
damage the unit as long as the operating parameters were complied with. Thus, DEF concludes
that the fact that the L-0 blades failed in February 2017 does not mean that the plant operator
reasonably should have known that would happen in June 2009.

Third, DEF argues that DEF's compliance with lower than420 MW output after Period 1

and its request to Mitsubishi for modifications to operate the unit at 450 MW do not logically
support the conclusion that DEF agreed the unit originally could not be operated above 420 MW.
These actions, according to DEF, allowed the unit to continue to be operated to produce the most
power possible while research into the cause of the Period 1 outage was conducted. DEF argues
that getting the unit back on line producing as much power as possible is implementation of long
standing Commission policy that utilities operate generating units for maximum efficiency. DEF
asserts that these actions are not evidence of DEF's acceptance of 420 MW as a limitation on the
output of the unit.

Intervenors' Response

Intervenors contend that DEF, while conceding that the ALJ referenced the correct legal
standard for prudence review, never explains or demonstrates exactly how the ALJ applied
"Monday-morning quarterbacking" to reach any of the conclusions in Conclusions of Law 110.

In the determination of what a utility knew or should have known at arry past point in time,
Intervenors state that there is necessarily a review of contemporaneous prior actions and
documents. They contend that that review was done here. Intervenors note that DEF has not
argued that there is no competent substantial evidence supporting the ALJ's conclusions in
Conclusions of Law I l0 and cites nine separate parts of the record that do logically support the
ALJ's conclusion that DEF did not act prudently in running the unit above 420 MW in Period 1.

Intervenors further argue that the Florida Power case relied upon by DEF is not
applicable here for several reasons. ln Florida Power, the Commission classified "non-safety
related" repair work as "safety-related" repair work and then applied the higher standard of care

for "safety-related" repair work to determine if Florida Power had conducted the repairs
prudently. Finding that the record indicated that the extensive repair work was not per se safety-
related, the. Court found that the Commission could not apply the higher standard of care.

Florida Power,456 So. 2d at 451. Intervenors argue that in this case, the facts upon which the
ALJ relied regarding the repair of the unit are supported by competent substantial evidence and
are not in dispute, nor does DEF argue that the inferences drawn from the facts by the ALJ are

unreasonable. Intervenors state that DEF would simply draw different conclusions from the
same set of facts, i.e., would have us weigh the evidence differently, an action prohibited by
Chapter 120, F.S.
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Ruling

DEF is asking us to modify a conclusion of law. When rejecting or modifuing a

conclusion of law, we must state with particularity our reasons for doing so, and must make a
finding that the substituted conclusion of, law is as or more reasonable than the one rejected or
modified.8 Rejection or modification of a conclusion of law may not form the basis for rejection
or modification of a finding of fact.e With respect to DEF's exception to Conclusion of Law
110, DEF has failed to provide an adequate basis for rejecting or modifying the Conclusion of
Law, and DEF's exception is therefore denied.

Further, DEF has not raised exceptions to any of the 102 factual findings made by the
ALJ in his Recommended Order. As its rationale for not doing so, DEF cites the high standard
that must be met to set aside an ALJ's finding of fact.lo The failure to file exceptions to findings
of fact constitutes a waiver of the right to object to those facts on appeal. Mehl v. Office of
Financial Regulation, 859 So. 2d 1260 (Fla. lst DCA 2003); Environmental Coalition of Florida
v. Broward County, 586 So. 2d I2l2 (Fla. lst DCA 1991). Nor has DEF argued that the
proceedings conducted by the ALJ that produced those facts did not comply with the essential
requirements of law. Thus, for all practical pu{poses, DEF has accepted all of the ALJ's 102

factual findings.

If the ALJ's findings of fact are supported by competent substantial evidence, the agency
may not reject or modifu them even to make alternative findings that are also supported by
competent substantial evidence. Kanter Real Estate, LLC v. Department of Environmental
Protection (Kanter),267 5o.3d483,487-88 (Fla. lst DCA20L9),reh'g denied (Mar. 19,2019),
review dismissed sub nom. City of Mirqmqr v. Kanter Real Estate, LLC, SC19-636, 2019 WL
2428577 (Fla. June Il,2}I9)(citing Lanz v. Smith, 106 So. 3d 518, 521 (Fla.1st DCA 2013)).

Finally, an agency is not authorized to substitute its judgment for that of the ALJ by
taking a different view of, or placing greater weight on, the same evidence, reweighing the
evidence, judging the credibility of witnesses, or otherwise interpreting the evidence to fit its
desired conclusion. Prysi v. Department of Health, 823 So. 2d 823, 825 (Fla. lst DCA 2002);
Heifetz v. Department of Business Regulation, 475 So. 2d 1277, I28I (Fla. 1st DCA 1985).

We agree with DEF and the Intervenors that the standard for determining whether
replacement power costs are prudent is "what a reasonable utility manager would have done, in
light of the conditions and circumstances that were known, or should [have] been known at the
time the decision was made."ll However, in reaching the conclusion of law that DEF failed to
show by a preponderance of the evidence that it acted prudently in Period 1, DEF contends that
the ALJ did not follow this standard but instead evaluated DEF's actions in light of present
knowledge. However, DEF never specifically identifies the facts it could not have known which

8 Section 120.57(1)0), F.S.; Prysi v. Department of Health,823 So. 2d823,825 (Fla. lst DCA 2002)
e Section 120.57(1)0), F.S.
to DEF Exceptions at 2.
rt Southern Alliance for Clean Energt v. Graham,l l3 So. 3d742,750 (Fla. 2013).
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were relied upon by the ALJ in reaching his conclusion of imprudence. Without identifuing the
facts upon which the ALJ improperly relied, it is impossible to evaluate this contention and it is
rejected.

The ALJ bases his conclusion that a preponderance of the evidence established the
actions of DEF in Period I were imprudent on three facts. First, the Mitsubishi aftermarket
steam turbine was manufactured with a design point of 420 MW of output. Second, witness
Swartz's testimony that the 420 MW was not an operational limitation was unpersuasive.
Third, DEF accepted this limitation in Periods 2-5 and worked with Mitsubishi to increase it
to 450 MW.

With regard to the first point, DEF does not contest that the steam turbine was
aftermarket manufactured with a design point of 420 MW. This conclusion is supported by
Findings of Fact Nos. 14-26. With regard to the second point, the ALJ extensively discusses
the arguments presented by DEF witness Swartz that the 420 MW is not an operational
limitation for this steam turbine in Findings of Fact Nos. 16-32 which culminate in Finding of
Fact No. 33. Finding of Fact No. 33, a finding that DEF did not contest, states: "The
greater weight of the evidence establishes that the Mitsubishi steam turbine was designed to
operate at 420 MW of output and that 420 MW was an operational limitation of the turbine."
Since DEF did not take exception to the identical statement in Finding of Fact No. 33, DEF has

waived its ability to contest Conclusion of Law 110 on the grounds that the design point did not
act as an operational limitation. However, even if DEF had taken exception to Finding of
Fact 33, it is clear that the ALJ considered and rejected witness Swartz's arguments that DEF
did not act imprudently by operating the steam turbine for extended periods of time at more
than 420 MW.

With regard to the third point, DEF does not dispute that in Periods 2-5 it complied
with the lower operating limitations placed on it by Mitsubishi and worked with Mitsubishi
to increase the steam turbine's ou@ut to 450 MW. DEF disputes the significance of having
done so. DEF argues that by working with Mitsubishi in Periods 2-5 it was acting to
maximize the steam turbine's output for the benefit of its customers. As a general matter, DEF
has argued that if a conclusion of law is "infused with overriding policy considerations," the
agency, not the ALJ, should decide that issue.r2 Although not specifically identified, apparently,
DEF believes that "maximization of output" is such an "overriding policy consideration" which
should be given agency deference when determining operational prudence. However, DEF has

not identified any statute, rule or Commission order that identifies "maximization of output" as a

Commission policy. Additionally, the idea of agency deference, even in the interpretation of an
agency's own rules and statutes, is now highly questionable given the passage of Amendment 6

to the Florida Constitution.13

t' Pillsbury v. State, Department of Heatth & Rehabilitative Services, 744 So.2d 1040, 1042 (Fla.}|DCA 1999).
13 "section 2l . Judicial interpretation of statutes and rules. - In interpreting a state statute or rule, a state court or an

officer hearing an administrative action pursuant to general law may not defer to an agency's interpretation of such

statute or rule, and must instead interpret such statute or rule de novo."
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Additionally, we do not find the Florida Power decision cited by DEF on the issue of
hindsight to be relevant. In Florida Power, the Commission made a finding of fact that was
not supported by the record - that "non- safety related" repair work was "safety-related" repair
work - and then improperly applied the higher standard of care for "safety-related" repair
work. The crux of the problem in Florida Power was this unsupported finding of fact. Here
DEF is not contesting any of the ALJ's 102 findings of fact as being unsupported by
competent substantial evidence. Nor is DEF arguing that the legal conclusions the ALJ has
drawn from these uncontested facts are unreasonable. Here there is no mistake of fact
triggering the misapplication of a legal standard. In this case all parties agree on the standard
to be applied, DEF simply does not like the result reached by the ALJ.

Because DEF has failed to establish that its exception to Conclusion of Law I 10 is as or
more reasonable that that of the ALJ, DEF's Exception to Conclusion of Law 110 is denied.

DEF Exception to Conclusion of Law I I I

DEF takes exception with the ALJ's Conclusion of Law 111, which states:

111. DEF's RCA [Root Cause Analysis] concluded that the blade failures were
caused by the failure of Mitsubishi to design the 40" blades with adequate design
margins. This conclusion is belied by the fact that the L-0 blades have failed at
no other facility in the Mitsubishi fleet. Mitsubishi cannot be faulted for failing to
design its blades in a way that would allow an operator to run the turbine
consistently beyond its capacity.

DEF takes exception to the conclusion that the L-0 blade failures were not caused by
inadequate design margins on the L-0 blades and that the turbine was consistently run above its
capacity. DEF argues that Mitsubishi was contracted specifically to assess whether this
particular steam turbine could handle the proposed 4x1 steam configuration. DEF states that
Mitsubishi did not originally identifu excess steam flow as a potential problem and it was
reasonable for DEF in Period I to rely upon Mitsubishi's assessment. The better comparison,
according to DEF, is not with other Mitsubishi facilities, but with blade failures in Periods 2-5
when the unit was run at less than 420 MW. Finally, DEF notes that the exact time that the L-0
blades were damaged in Period I cannot be established. DEF states that the damage could have
occurred during the half of the time in Period 1 when the steam turbine was operated at less than
420 MW.

Intervenors' Response

Intervenors respond that the conclusions of law in Paragraph 111 are supported by
competent substantial evidence of record. Further, to the extent that a finding is both a factual
and legal conclusion, Intervenors state that it cannot be rejected when there is competent
substantial evidence to support the conclusion and the legal conclusion necessarily follows.
Berger, 653 So. 2d at 480; Strickland, 799 So. 2d at 279; Dunham, 652 So. 2d at 897.
Additionally, Intervenors contend that it is the ALJ, not the Commission, who is authorized to
interpret the evidence presented and to decide between two contrary positions supported by
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conflicting evidence. Hefetz v. Dept. of Business Regulation, 475 So. 2d 1277 , l28I-2 (Fla. I st

DCA 1985). With regard to DEF's reliance on the fact that it is impossible to tell when the L-0
blades were damaged in Period 1, Intervenors find this to be irrelevant since the ALJ does not
address that fact in Paragraph 1 1 1.

Ruline

This conclusion of law constitutes the ALJ's rejection of DEF's Root Cause Analysis
(RCA) conclusion that the low pressure steam turbine 40" L-0 blades were poorly designed
without adequate strength to withstand operation above a prescribed operating limit without
causing damage to the equipment.ra The ALJ cites the fact that in Mitsubishi's fleet of 32 steam
turbines with a combined 57 rows of the same 40" L-0 blades only Bartow Unit 4 has had blade
failures caused by excessive blade vibration. Further,^Bartow Unit 4had the highest L-0 blade
loading in the entire fleet, in excess of 15,000 lb.lhr-fr compared to the 12,000lb.lfu-fr average
for the rest of the fleet.rs Additionally, the ALJ found that as late as June 2017 DEF agreed with
Mitsubishi that back-end loading in ixcess of 15,000 lb.lhr-fr was one of oothe most iignificant
contributing factors" toward the L-0 blade failure.l6 Given these facts, none of which are

disputed by DEF, the ALJ found DEF's exclusion of excessive steam flow from its final RCA to
be troubling, as does this Commission.

The ALJ's Conclusion of Law was adequately supported by the relevant findings of fact.
DEF has failed to demonstrate that its conclusion is as or more reasonable than that of the ALJ.
For this reason, DEF's Exception to Conclusion of Law 111 is denied.

DEF Exception to Conclusion of Law 112

DEF takes exception with the ALJ's Conclusion of Law 112, which states:

112. Mitsubishi's more plausible conclusion attributed that blade failure in Period
1 to DEF's operation of the steam turbine in excess of 420 MW, resulting in
excessive steam flow to the LP section of the steam turbine, which in turn caused

high back-end loading on the L-0 blades.

DEF states that Mitsubishi did not ultimately attribute the blade failure in Period 1 to
operation in excess of 420 MW but found in September 22, 2017, that "all blade damage from
Period 1 through Period 5 has been identified as dynamic loads from Non-Synchronous Self
Excited Vibration (Flutter)." DEF argues that given the fact that the turbine was not operated
above 420 MW in Periods 2 through 5, it is more reasonable to conclude that the damage to the
blades in Period I was the result of unexpected high load stimulus/trigh energy blending coupled
with inadequately designed L-0 blades.

to Findine of Fact No. 67.
tt Findinl of FactNo. 83.
t6 rindini of Fact No. 70.
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Intervenors' Response

Intervenors contend that DEF does not contest that there are findings of fact supported by
competent substantial evidence in the record to support the ALJ's conclusion of law. Thus,
Intervenors conclude that, under those circumstances, we cannot reject the ALJ's conclusion of
law or substitute its own judgment for that of the ALJ.

Ruling

This conclusion of law constitutes the ALJ's acceptance of Mitsubishi's RCA which
concluded that the blade failure in Period I was attributable to the operation of the steam turbine
in excess of 420 MW which created excessive steam flow in the low pressure section of the
steam turbine which in turn caused high back-end loading on the L-0 blades. After telemetry
testing on the steam turbine in December 2014, Mitsubishi concluded that the damage to the L-0
blades in all five Periods was attributable to excessive blade vibration, or "flutter."" Mitsubishi
published its RCA findings in September of 2017. As late as June 2017 DEF agreed with
Mitsubishi that back-end loading in excess of 15,000 lb.lfu-ff was one of "the most signifrcant
contributing factors" toward the L-0 blade failure.r8 Finally, Mitsubishi has stayed with its
assessment that the blade damage was created by high load stimulus and high energy blending
impacts which did not allow the 40" L-0 blades to produce 450 MW.le

DEF is simply rearguing its case that its RCA should be substituted for that of Mitsubishi.
DEF has not contested the facts upon which Conclusion of Law 112 is based. Conclusion of
Law I 12 is the companion to Conclusion of Law 1 I I and it is upheld for the same reasons - that
there is competent substantial evidence to support this conclusion and the conclusion is
reasonable given the facts proven by a preponderance of the evidence presented. DEF has failed
to demonstrate that its conclusion is as or more reasonable than that of the ALJ. Thus. DEF's
Exception to Conclusion of Law I 12 is denied.

DEF Exception to Conclusion of Law 113

DEF takes exception with the ALJ's Conclusion of Law 113, which states:

113. Mr. Polich persuasively argued that it would have been simple prudence for
DEF to ask Mitsubishi about the ability of the turbine to operate continuously in
excess of 420 MW output before actually operating it at those levels. DEF
understood that the blades had been designed for the Tenaska 3xl configuration
and should have at least explored with Mitsubishi the wisdom of operating the
steam turbine with steam flows in excess of those anticipated in the original
design.

It Finding of Fact Nos. 37, 63.
t* Finding of FactNo.70.
tt Findine of Fact No. 78.
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DEF defends not contacting Mitsubishi by citing the following evidence in the record: 1)

no limits on steam flow to the low pressure turbine section were originally provided by
Mitsubishi; 2) the MW output of a steam turbine is not an "operating parameter"; and 3)
Mitsubishi knew DEF would operate the plant in excess of 420 MW. For these reasons, DEF
argues that it is "as or more reasonable" to conclude that DEF did not need to contact Mitsubishi.

Intervenors' Response

Intervenors argue that DEF is simply rehashing the evidence presented and urging this
Commission to make new findings that are "as or more reasonable" than the findings made by
the ALJ. The ALJ states that he found OPC's expert persuasive on this point and it is the
exclusive prerogative of the ALJ, not the Commission, to evaluate the credibility of a witness
and the weight to be given to his/her testimony. Intervenors contend that since there is
competent substantial evidence supporting the conclusion that DEF should have called
Mitsubishi, this conclusion cannot be modifred.

Ruling

When viewed as a whole, the ALJ has based his analysis of this case by focusing on
several areas. First, the nature of the after-market steam turbine and what limitations,if any,
were inherent in its original 3xl design. Second, the type and meaning of guarantees given by
Mitsubishi for its current use in a 4x1 configuration. Third, the cause of the damage to the low
pressnre L-0 40" blades. Analysis of these three areas results in a finding regarding whether
DEF acted prudently in the operation of the steam turbine which in turn drives the decision of
whether replacement power costs for the April 2017 outage should be recovered or denied.

The ALJ's findings of fact establish that the steam turbine was originally designed to be

used in a 3x1 configuration with a design point maximum of 420 MW. The 3x1 configuration
used three M501 Type F combustion turbines connected to the steam turbine.2O The 4xl design
configuration used by DEF used four M50l Type F combustion turbines connected to the same

steam turbine.2r Section 3.2.1 of the original Purchase Agreementzz clearly states that liquidated
damages are available if the steam turbine could not maintain an output of 391.67 MW with a

maximum guaranteed output of 420.07 MW.23 These guaranteed outputs were based on Heat
Balance Diagrams [Heat Cases 24 and 48] calculated using only three combustion turbines and

heat recovery steam generators with duct firing. Of the 300 different heat balances run by
Mitsubishi to predict how the steam turbine would operate, not one showed it producing more
than 420 MW.'*

'o Finding of FactNo. 14.

" Findins of FactNo.6.u nnti,crJd the "Guaranteed Performance and Other Guarantees
Progress and Mitsubishi.
" Finding of Fact No. 26.
to Finding of Fact No. 87.

for Acceptance Test" executed between Florida
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Under these circumstances it is reasonable to believe that Mitsubishi would have
instructed its consultant to run heat balances with higher output if it thought the steam turbine
could handle it.25 This is especially true since DEF was proposing the use of an additional 501

Type F combustion turbine and heat recovery steam generator, giving DEF's proposed
configuration the ability to produce far more steam than needed to generate 420 MW of outpyj
when compared to the original 3x1 application for which the steam turbine was designed.'o
Additionally, neither DEF nor Mitsubishi had any experience running a 4xl combined cycle
plant prior to commencing operation of Bartow Unit 4."' In sum, for these reasons the ALJ
found that Mitsubishi did not contemplate DEF's operation of the steam turbine beyond the heat
balance scenarios set out in the Purchase Agreement.2s

Given these extremely unique circumstances, the ALJ concluded that DEF's failure to
contact Mitsubishi before pushing output beyond 420 MW was not prudent. Contacting
Mitsubishi would have allowed DEF to receive written verification from Mitsubishi that the
steam turbine could be safely operated above 420 MW and would have effectively updated the
wa:ranty to reflect the higher MW output.2e The ALJ's conclusion of law is supported by
competent substantial evidence of record. Because DEF has failed to demonstrate that its
conclusion of law is as or more reasonable than the ALJ's, DEF's Exception to Conclusion of
Law l13 isdenied.

DEF Exception to Conclusion of Law 114

DEF takes exception with the ALJ's Conclusion of Law I14, which states:

114. The record evidence demonstrated an engineering consensus that vibrations
associated with high energy loadings were the primary cause of the L-0 blade
failures. DEF failed to satisfu its burden of showing its actions in operating the
steam turbine in Period I did not cause or contribute significantly to the vibrations
that repeatedly damaged the L-0 blades. To the contrary, the preponderance of
the evidence pointed to DEF's operation of the steam turbine in Period 1 as the
most plausible culprit.

DEF argues that it is "as or more reasonable" to conclude from the evidence presented

that DEF's actions did not cause or contribute significantly to the vibrations that damaged the L-
0 blades. DEF contends this is true because the L-0 blades were damaged in Periods 2-5 when
the unit was not run above 420 MW as well as Period I when it was. DEF further states that the
ALJ is imposing the impossible standard of proving a negative. DEF argues that it does not have
the burden to prove that damage did not occur as a result of its actions. Rather, DEF states that it
is only required to show that it acted as a reasonable utility manager would have done given the
facts known or reasonably knowable at the time without the benefit of hindsight review.

" Finding of FactNo. 87.
26 Findine of Fact No. 3 I .
27 Pindini of Fact No. 85.

" rindin! of FactNo. 102.
2e Factual Finding No. 93.
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Intervenors' Response

Intervenors argue that Conclusion of Law I 14 summaries the findings of fact that support
the ALJ's ultimate determination. Intervenors state that these findings of fact are supported by
competent substantial evidence and we may not reject them. With regard to the contention that
the ALJ required DEF to prove a negative, Intervenors argue that DEF has the burden of proof to
demonstrate that it acted prudently in the operation of Bartow Unit 4 which requires it to
establish aprimafacie case that it did act prudently and to rebut evidence of its imprudence. The
Intervenors assert that DEF did neither here and the ALJ's conclusion mav not be disturbed.

Ruline

As discussed in the ruling on Conclusions of Law I l0-113 above, the ALJ found that a
preponderance of the evidence supported the finding that the L-0 blade damage was caused by
vibrations/flutter associated with high energy loadings. Further, the ALJ found that the weight of
the evidence supported the conclusion that the high energy loading on the blades was the result
of excessive steam flow through the low pressure section of the steam turbine caused by
operating the steam turbine above 420 MW. DEF does not contest that these findings of fact are

supported by competent substantial evidence of record.

We agree with the ALJ that DEF has the burden of proving that it acted prudently in the
operation of its steam turbine, i.e., the burden to make aprimafacie case supported by competent
substantial evidence that it acted prudently. The burden of proof also requires DEF to rebut
evidence produced that it acted imprudently. Here under the unique circumstances of this case,

DEF has failed to prove it acted prudently in light of the information that was available to it at
the time as found by the ALJ in Conclusion of Law 110. DEF's exception to Conclusion of Law
114 reargues DEF's factual position and fails to demonstrate that its conclusion is as or more
reasonable than the ALJ's. For these reasons, DEF's Exception to Conclusion of Law 114 is
denied.

DEF Exception to Conclusion of Law 119

DEF takes exception with the ALJ's Conclusion of Law 119, which states:

119. It is speculative to state that the original Period L-0 blades would still be
operating today had DEF observed the design limit of 420 MW. It is not
speculative to state that the events of Periods 2 through 5 were precipitated by
DEF's actions during Period 1. It is not possible to state what would have
happened from20l2 to 2017 ifthe excessive loading had not occurred, but it is
possible to state that events would not have been the same.

Specifically, DEF disputes the ALJ's conclusion that it is not speculative to state that the
events of Periods 2 through 5 were precipitated by DEF's actions during Period 1. DEF argues
that there is no causal link between the operation of the unit in Period 1 and the forced outage
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that occurred in Period 5. DEF contends that the lack of a causal link is proven by the fact that
there was no residual damage done to the steam turbine itself in Period 1 and all parties agreed

that DEF's operation of the plant subsequent to Period 1 was prudent.

Intervenors' Response

Intervenors state that the conclusions in Paragraph 119 are based on the ALJ's findings of
fact in Paragraphs 84 and 89 which are supported by competent substantial evidence and OPC's

expert's credible testimony. Intervenors argue that to the extent that this conclusion is an

inference from the ALJ's factual findings, the ALJ is permitted to draw reasonable inferences

from competent substantial evidence in the record. Amador v. School Board of Monroe County,

225 So.3d 853, 858 (Fla. 3d DCA 2017). Further, Intervenors state that the fact that more than

one reasonable inference can be drawn from the same evidence of record is not grounds for
setting aside the ALJ's conclusion. 1d

Ruling

This conclusion of law is in response to OPC witness Polich's testimony that the low
pressure L-0 blades would still have been in use but for the operation of the steam turbine in
L*cess of 420 MW.30 While the ALJ rejected that conclusion as too speculative, he did accept

witness Polich's testimony that the damage to the blades was most likely cumulative during
Period l, making it irrelevant exactly when during the operation of the unit in Period I the
damage occurred.3l DEF's witness Swartz testified that the damage to the blades could have

occurred in Period 1 during the 50% of the time that the steam turbine was operated under 420

MW, i.e., when by Intervenors' standards, the unit was being operated prudently. Where

reasonable people can differ about the facts, an agency is bound by the hearing officer's
reasonable inferences based on the conflicting inferences arising from the evidence. Amador v.

School Board of Monroe County, 225 So.3d 853, 857-8 (Fla. 3d DCA 2017). Additionally, the
hearing officer is entitled to rely on the testimony of a single witness even if the testimony
contradicts the testimony of a number of other witnesses. Stinson v. Winn,938 So. 2d 554, 555

(Fla. 1st DCA 2006).

DEF's exception to Conclusion of Law I l9 reargues DEF's factual position and fails to
demonstrate that its conclusion is as or more reasonable than the ALJ's. For these reasons,

DEF's Exception to Conclusion of Law 119 is denied.

DEF Exception to Conclusion of Law 120

DEF takes exception with the ALJ's Conclusion of Law 120, which states:

120. In his closing argument, counsel for White Springs summarized the equities
of the situation very well:

'o Findins of FactNo. 84.

" rindin! of FactNo. 89; Footnote 4.
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You can drive a four-cylinder Ford Fiesta like a V8 Ferrari, but it's
not quite the same thing. At 4,000 RPMs, in second gear, the
Ferrari is already doing 60 and it's just warming up. The Ford
Fiesta, however, will be moaning and begging you to slow down
and shift gears. And that's kind of what we're talking about here.

It's conceded as fact that the root cause of the Bartow low pressure

turbine problems is excessive vibrations caused repeatedly over
time. The answer to the question is was this due to the way [DEF]
ran the plant or is it due to a design flaw? Well, the answer is both.

The fact is that [DEF] bought a steam turbine that was already built
for a different configuration that was in storage, and then hooked it
up to a confrguration . . that it knew could produce much more
steam than it needed. It had a generator that could produce more
megawatts, so the limiting factor was the steam turbine.

On its own initiative, it decided to push more steam through the
steam turbine to get more megawatts until it broke.

*{.*

So from our perspective, [DEF] clearly was at fault for pushing

excessive steam flow into the turbine in the first place. The repair
which has been established . . . may or may not work, but the early
operation clearly impeded [DEF's] ability to simply claim that
Mitsubishi was entirely at fault. And under those circumstances,
it's not appropriate to assign the cost to the consumers.

DEF argues that Conclusion of Law 120 is a slightly edited, verbatim recitation of PCS

Phosphate counsel's final argument which the ALJ adopts, characterizing it as summarizing o'the

equities of the situation very we11." DEF takes exception to that portion of the final argument

stating that under the circumstances presented in this case, it is not appropriate to assign the cost

of the February 2017 forced outage to DEF's customers. DEF argues that it is as or more

reasonable to conclude that here, where DEF consistently acted prudently, DEF should not be

forced to bear replacement power costs.

Intervenors' Response

As demonstrated in its response to Paragraphs 110-114 above, Intervenors argue that

there is more than adequate competent substantial evidence to support the ALJ's ultimate
determination that DEF did not act prudently and should bear replacement power costs.

Intervenors state that DEF is simply rearguing the case it presented to the ALJ which the ALJ
found to be unpersuasive.
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Ruling

As noted above, this conclusion of law is an edited version of PCS Phosphate counsel's
final argument which the ALJ agrees has summarized the "equities of the situation very well."
The ALJ agrees that excessive vibrations over time caused the steam turbine problems. Further,
whether the vibration was due to the way the plant was run or due to a design flaw is that both
are true. The ALJ concludes that DEF was at fault for pushing excessive steam flow into the
turbine. The ALJ further agrees that by operating the unit above 420 MW, without contacting
Mitsubishi, DEF impeded its ability to claim that Mitsubishi was entirely at fault. Under these

circumstances, PCS Phosphate's counsel, and the ALJ, conclude that consumers should not bear

replacement power costs.

Upon review of this material, it is clear that it is a summary of Conclusions of Law I 10-

114 above. These conclusions are supported by competent substantial evidence of record. Again,
DEF reargues the factual underpinnings of the ALJ's Conclusion of Law without adequately
demonstrating that DEF's conclusion is as or more reasonable. Therefore, DEF's Exception to
Conclusion of Law 120 is denied.

DEF Exception to Conclusion of Law 121

DEF takes exception with the ALJ's Conclusion of Law 121, which states:

121. The greater weight of the evidence supports the conclusion that DEF did not
exercise reasonable care in operating the steam turbine in a configuration for
which it was not designed and under circumstances which DEF knew, or should
have known, that it should have proceeded with caution, seeking the cooperation
of Mitsubishi to devise a means to operate the steam turbine above 420 MW.

Specifically, DEF takes exception with the ALJ's conclusion that it did not exercise

reasonable care in operating the. steam turbine and should have sought the cooperation of
Mitsubishi prior to operating the steam turbine above 420 MW. DEF again argues that it is as or
more reasonable to conclude that operation within the express parameters given by Mitsubishi
was prudent and did not require further consultation with the manufacturer.

Intervenors' Response

As demonstrated in their response to Paragraphs 110-114 above, Intervenors argue that
there is more than adequate competent substantial evidence to support the ALJ's ultimate
determination that DEF did not exercise reasonable care operating the plant in excess of 420

MW without consulting Mitsubishi first. Intervenors assert that the Commission is not free to
reject or modifu conclusions of law that are supported by competent substantial evidence and

logically flow from that evidence.
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Ruling

This conclusion is a statement of the ALJ's ultimate conclusion that DEF did not exercise

reasonable care in the operation of the steam turbine given its configuration and design without
consulting Mitsubishi. This ultimate conclusion is supported by competent substantial evidence
as discussed in Conclusions of Law 1 10-1 14 above. Becausp DEF has failed to demonstrate that
its conclusion is as or more reasonable than the ALJ's, DEF's Exception to Conclusion of Law
121 is denied.

DEF Exception to Conclusion of Law 122

DEF takes exception with the ALJ's Conclusion of Law l22,which states:

122. Given DEF's failure to meet its burden, a refund of replacement power costs
is warranted. At least $11.1 million in replacement power was required during
the Period 5 outase. This amount should be refunded to DEF's customers.

DEF takes .*r.Olron to the ALJ's conclusion that DEF should refund replacement power
costs to its customers. Citing the arguments made in its exceptions to Paragraphs 110-114 and

119, DEF states that DEF did act prudently in the operation of its Bartow Unit 4 plant and,

therefore, it is as or more reasonable to conclude that no replacement power costs should be

refunded to customers.

Intervenors' Response

Intervenors argue that the ALJ's conclusion is supported by competent substantial
evidence of record and is consistent with applicable law. Therefore, the Intervenors conclude
that the Commission cannot, under these circumstances, reject the ALJ's conclusion of law by
reweighing the evidence and substituting new and directly contrary findings that are favorable to
DEF.

Ruling

This conclusion of law is based on the ALJ's Conclusions of Law 1 10-l14, supported by
competent substantial evidence of record, that DEF acted imprudently in its operation of the
steam turbine in Period l. Since DEF disagrees that it acted imprudently in incurring the
replacement power costs, it argues that the $11.1 million should not be refunded to customers.
The amount of the refund is not contested. The findings of fact underlying Conclusion of Law
122 are not in dispute. Ultimately, the conclusion is supported by competent substantial
evidence. Because DEF has failed to demonstrate that DEF's conclusion was as or more
reasonable that the ALJ's, DEF's Exception to Conclusion of Law 122 is denied.

DEF Exception to Conclusion of Law 123

DEF takes exception with the ALJ's Conclusion of Law 123, which states:
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I23. DEF failed to carry its burden to show that the Period 5 blade damage and

the required replacement power costs were not consequences of DEF's imprudent
operation of the steam turbine in Period 1.

For the reasons stated in its exception to Paragraph 110, DEF argues that it did
demonstrate by a preponderance of the evidence that it operated the steam turbine prudently in
Period l. Thus, DEF contends that it is as or more reasonable to conclude that DEF carried its
burden of proof that the steam turbine was operated prudently in Period 1.

Intervenors' Response

Intervenors contend that the ALJ's conclusion is supported by competent substantial
evidence of record as detailed in Intervenors' responses to DEF's exceptions to Paragraphs 110-

114 and 119, and is consistent with applicable law. Therefore, Intervenors argue that we cannot,

under these circumstances, reject the ALJ's conclusion of law by reweighing the evidence and

substituting new and directly contrary findings that are favorable to DEF.

Ruline

A review of DEF's exception reveals that it is simply re-argument of its position taken in
Conclusion of Law No. 110 discussed above. For the reasons stated therein, DEF's Exception to
Conclusion of Law I23 is denied because DEF has failed to demonstrate that its conclusion is as

or more reasonable that the ALJ's.

DEF Exception to Conclusion of Law 124

DEF takes exception with the ALJ's Conclusion of Law I24,which states:

124. The de-rating of the steam turbine that required the purchase of replacement
power for the 40 MW loss caused by the installation of the pressure plate was a

consequence of DEF's failure to prudently operate the steam turbine during
Period 1. Because it was ultimately responsible for the de-rating, DEF should
refund replacement costs incurred from the point the steam turbine came back on
line in lr f.ay 2017 until the start of the planned fall20I9 outage that allowed the
replacement of the pressure plate with the redesigned Type 5 40" L-0 blades in
December 2019. Based on the record evidence, the amount to be refunded due to
the de-rating is $5,016,782.

DEF argues that the operation of the steam turbine in Period 1 was proven by DEF by a
preponderance of the evidence to be prudent. DEF contends that this fact, coupled with the

undisputed evidence that DEF also operated the steam turbine prudently in Periods 2-5,
demonstrates that it is as or more reasonable to conclude that the Period 5 blade damage and

resulting replacement power costs were not a consequence of DEF's operation of the steam

turbine during Period 1.
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Intervenors' Response

Intervenors argue that the ALJ's conclusion is supported by competent substantial
evidence of record as detailed in Intervenors' responses to DEF's excepions to Conclusions of
Law 110-114 and 119. Intervenors contend that DEF's is simply rearguing its case that its
operation of the steam turbine was prudent, and therefore no refunds associated with the
installation of the pressure plate are required. Intervenors assert that the basis for the ALJ's
conclusion that derating costs of $5,016,782 should be refunded to customers is his finding of
DEF's imprudence in operation of the steam turbine in Period 1. For these reasons, Intervenors
conclude that there is no basis to set aside that findins or to set aside this conclusion of law.

Ruling

There is no question that installation of the pressure plate caused the derating of the

steam turbine from 420 to 380 MW." Likewise, the parties have agreed that the period of time
associated with the derating is April 2017 t}rough the end of September 2919." Nor do the
parties disagree that the amount associated with the derating is $5,016,782.'" DEF is simply
rearguing its position that its operation of the steam turbine was not 1e-sponsible for blade

damage in Period 5, a position considered and rejected by the ALJ." As discussed in
Conclusions of Law I l0-114 and 119 above, there is competent substantial evidence to support
the ALJ's conclusion that DEF's imprudent actions in Period 1 resulted in the derating. That
being the case, DEF's Exception to Conclusion of Law I24 is denied because DEF has failed to
demonstrate that its conclusion is as or more reasonable than that of the ALJ.

DEF Exception to Conclusion of Law 125

DEF takes exception with the ALJ's Conclusion of Law 125, which states:

I25. The total amount to be refunded to customers as a result of the imprudence
of DEF's operation of the steam turbine in Period I is $16,116,782, without
interest.

DEF takes exception to this conclusion on the grounds that DEF did prove by a

preponderance of the evidence that it acted prudently in the operation of the steam turbine in
Period l. That being the case, DEF contends that it is as or more reasonable to conclude that no
refund to its customers of any amount is required.

Intervenors' Response

Interyenor's argue that the ALJ's conclusion is supported by competent substantial
evidence of record as detailed in Intervenors' responses to DEF's exceptions to Conclusions of

" Finding of Fact No. 60.
" Findins of Fact No. 6l .
34 Findini of Fact No. 80.

" findini of Fact No. I19.
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Law 110-ll4 and 119. Intervenors state that DEF is simply rearguing its case that its operation
of the steam turbine was prudent and therefore no refunds are required. Intervenors assert that
we cannot, under these circumstances, reject the ALJ's conclusion of law by reweighing the
evidence and substituting new and directly contrary findings that are favorable to DEF.

Ruling

This is a fall-out conclusion based upon Conclusions of Law 110-114 and ll9 discussed

above, which results in the ultimate conclusion of law that DEF acted imprudently. Conclusions
of Law 110-114 and 119 are based on competent substantial evidence of record. For that reason,
DEF's Exception to Conclusion of Law 125 is denied, because DEF has failed to demonstrate
that its conclusion is as or more reasonable than that of the ALJ.

C. Conclusion

DEF has failed to show that the ALJ's conclusions are not reasonable or that the facts from
which his conclusions are drawn are not based on competent substantial evidence of record.
Further, DEF has not argued that the proceeding did not comport with the essential requirements
of law. Finally, DF,F has not specifically stated how the ALJ's conclusions of law are contrary
to prior Commission policy statements for utility operation. For these reasons, we deny DEF's
exceptions to Conclusions of Law 110-114 and ll9-125 since DEF has failed to demonstrate that
its proposed modifications to those conclusions are as or more reasonable than that of the ALJ.

III. ADOPTION AND APPROVAL OF THE RECOMMENDED ORDER
AS THE FINAL ORDER

As set forth above, we deny all exceptions filed by DEF, approve all of the ALJ's
findings of fact and conclusions of law without modification, and hereby adopt the ALJ's
Recommended Order, found in Attachment A, as our Final Order.

We note that this case is highly fact specific and for that reason will have limited
precedential value. There is literally no other plant in DEF's system that has four combustion
turbines connected to one steam turbine nor any other plant in DEF's system that uses an after-
market steam turbine designed for a 3x1 configuration in a 4xl configuration. The ALJ was
persuaded by OPC witness Polich's testimony that because Bartow Unit 4 was operated to
produce more than 420 MW, too much steam was forced into the low pressure section of the
steam turbine damaging the L-O blades. Nothing in the ALJ's Recommended Order or our
decision in any way establishes, indicates, implies or imputes any going-forward protocol for the
operation of steam turbines in DEF's fleet. Adoption of the Recommended Order with this
conclusion of law does not translate into a general policy decision by the Commission that under
any set of circumstances it is imprudent to run a unit above its nameplate capacity.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the attached Recommended
Order (Attachment A) is adopted and approved as the Final Order in this docket. It is further
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ORDERED that all of the exceptions to the Recommended Order frled by Duke Energy

Florida, LLC, are denied. It is further

ORDERED that the docket shall remain open.

Bv ORDER of the Florida Public Service Commission thrs

ot Oc6$c. , Qo I.o
day

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399
(8s0) 413-6770
www.floridapsc.com

Copies furnished: A copy of this document is
provided to the parties of record at the time of
issuance and, if applicable, interested persons.

SPS

Commissioner Donald J. Polmann dissents with opinion.

I respectfully disagree with the majority decision. Having reviewed the evidentiary record
in its entirety, applying my knowledge and expertise to the issues, I find that DEF acted

prudently. I believe that the majority applied legal boundaries and restrictions that impeded it
from taking certain actions, thereby precluding this Commission from exercising its broad
authority and its affirmative duty to judge prudence in the public interest of the State of Florida.
In my opinion, the particularities of this case involving substantial confidential testimony, the
Sunshine Law, and transfer to DOAH imposed such overbearing limitations on the majority that
its role was effectively reduced to ministerial.

To ensure that this Commission has clear and unambiguous authority to execute its full
breadth of duties in future dockets, I strongly support statutory revisions to redress the

diminished capacities that burdened this case. In my opinion, this Commission must advocate to
the Florida Legislature for necessary statutory authority to hear confidential material efficiently
and effectively in the future.

2fA
-------t-------

ADAM J. TE
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My profound concern is for perceptions of legal boundaries and restrictions that led this
Commission in the majority to be muted into near dysfunction on addressing the Administrative
Law Judge's (ALJ's) Recommended Order. My perception of legal boundaries and restrictions is
of lesser limitations that do not impede this Commission from taking certain actions which better
serve the public interest. Section I20.57(l)(I), Florida Statutes, affords a process in which to
accept, reject, or modift an ALJ's Recommended Order. In this case, I disagree that the
Conclusions of Law were so inextricably linked with the Findings of Fact. This inextricable
linkage ostensibly conflicts with our obligation to review the entire record and leads us down the
path of what I believe is strict inappropriate deference to the ALJ's determination of prudence. If
that strict deference is appropriate, our role is reduced to ministerial where we must accept the
ALJ Order and are unable to fully consider and determine prudence based upon the entire record.
The standard for approving an ooexcepion to a Conclusion of Law" is that a different Conclusion
of Law is "as or more reasonable" than that of the ALJ and including particular reasons as to
why an exception is made. I believe that the information DEF has provided in its exceptions is
sufficient reason in Toto to accept a position that is as reasonable as the ALJ. Therefore, I submit
that the Commission should have modified the ALJ's Order, by accepting DEF's exceptions to
Conclusions of Law 110 through 114 and 119 through 125 and concluded that DEF met its
burden of proof that its actions were prudent.

However, my vote in this matter also rejects the notion that the circumstances of this
case, combined with legal constraints, eliminated the Commission's ability to hear this case in
the first instance. We must conduct all proceedings in the Sunshine pursuant to s. 286.011, F.S.,
which effectively precludes this Commission from hearing cases requiring presentation of
substantial confidential testimony and exhibits. Contrary to normal application of the
Administrative Procedure Act and our practice, this case was sent to the Division of
Administrative Hearings with delegation of our fact-finding responsibilities to an ALJ. Section
120.569, F.S., provides that each agency "may" refer a matter to DOAH and sets forth the legal
standards for the ALJ as fact-finder "if' the agency makes the referral. The conflict of Sunshine
and confidentiality caused the Commission to abdicate its fact-finder role.

In my opinion, the Commission's inability to hear this case affected the outcome. Our
unique agency expertise and understanding of sound utility principles and practices to assess

witness testimony and the record in this case would have been the more appropriate procedure in
the public interest. While I fully respect and support the Sunshine Law and conducting our
business in the Sunshine, I believe unintended consequences arose in this case through a process

defect where certain statutes are not acting in harmony. A case based almost entirely on
confidential information, though rare, points directly to critical Commission functions worthy of
remedy. Therefore, to avoid frustrating the public interest in the future, I would strongly
encourage the Legislature to consider amending the Sunshine Law to allow for a limited and
ruilrow exception which would allow the Commission to conduct a closed hearing in the rare
instance where most of the disputed facts at issue are confidential under s. 366.093, F.S.



ORDERNO.
DOCKET NO. 2O2OOOO1-EI

PAGE24

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(l), Florida

Statutes, to notifr parties of any administrative hearing or judicial review of Commission orders

that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and

time limits that apply. This notice should not be construed to mean all requests for an

administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely affected by the Commission's final action in this matter may request:

1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within
fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida

Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an

electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or

wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be

completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida

Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule

9.900(a), Florida Rules of Appellate Procedure.
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ATTACHMENTA

STATEoFFLoRIDA
Drusrox or Aommsrmrrvn HuARwcs

IX RS: FUTLANDPT,NCHASED hWEE
Cosr RBcovEBY Crausn Wnn
GSNSRATTNc Pgnronumcg INeElmryE
FAcroR"

Caae No. 19-6022

_t

BECOUMTEIIIDED ORI}ER

Pursuant to notice, a final heering waa conducted in this case on

Febnrara 4 and 5, 2020, in Tellahaseee, Florida, before Lawrenc€ P.

Steveoron, a duly-deoignated Admiaistrative Law Juilge fAIJ) of the

Divieion of Adrainie$ative Haarings fDOAIf).

APPEANA}.ICgs

For DuLe Energy Floride, LLC fDE5" t):

Diane M. Tdplett, Esquire
Dulre Energy Florids, LLC
899 First Aveuue North
St. Petersbug, Florida 38701

MatthEw Bernier, Esquire
Duke Energy Florida, LLC
106 East College Avenue, Suite 800
Tallahassee, Florida 3?301

Daniel Hernandez, Bsguire
Shutts & Bowen, LLP
490f [Iest Boy Scout Boulward, Suite 3fi)
Tampa, norids 83607

t References to DEF include Progress EnerEy, DEFr predeceaeor in intereat in tlre Bertory
power plant ther ia thc aubjcct of rhir pmcc.eding. DBF purchaocd Pogroar Ener6r in 2011.

ATTACHMENTA
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For the Public Service Commieaion (t-he "Counission"):

Suganne Smith Brownless, Erguire
Biama Y. Lherisson" Esquire
Floriila Pub[c Service CommieEion
25r*0 Shursard Oak Boulevard
Tallahas$e, Floriila 82lill$0860

For the Ofioe of Public Counsel ("OPC");

James RayKelly, Public Counrel
Cherles John Rehwinlel, Deputy Public Counsel
Thomae A. (fed) Devid, Esquire
Patty Cbrirteneen, Eequire
Stephsnie MoEe, Esquir"
Ofice of Public Counsel
Ul Wsst Madison gtreeh Room 812
Tdlqhassee, Floritla 92899. 1400

For Florida Induetrial Power Users Gtoup ("FIPUG'):

Jon C. Moyle, Jr., Eaquire
Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Oadeden Street
Tallahassee, Florida 8280f

For White Springg Agxiculturel Chemicals, Inc., d/bla PCS Phosphata-
White $prings C'lfithits Springa'):

Jamer Wal0er Brew, Eaguire
Stone Law Firm
Eighth Floor, West Tower
1025 Thomas Jefrerson Street Northwest
S/ashington, DC 20007

STATBIEISOFTHE TSSUES

Two issues have been referred by the Commiesion to DOAII for a

disputed-faot hearing:

ISSUE lB: Was DEtr'prudent in its actions and decisions leading up to

and in regtoring tlhe unit to senrice after the Febnrary 2017 forced outage at
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the Bartow plant and, if not, what action ehould the Comrnission take with

respect to replacement power coete?

ISSUE lC: Hae DEF mede pnrdent edjustmente, if any are needed, to

account for replecemeni power crsts aaeosiated with any impacts related to

the de"rating of the Bartow plant? If adjustmena Ere needed and have not

been aads, whai adjuetment(g) should be nade?

PnELn'tINAnY STA?EI{ENr

On January 2, 2019, tlte Commission opened Docket No, 20190$l -EI, In

re: Fltel and purchued pawer @s, necouery clause with generaling

performance incentiue factar, commonly referred to as the "Fuel ClausC

docket. Xtre [hel Clauge docket is a reou'ring, annud docket to wbich all

inrrcstor-owned electric utilities serving customers in Florida are parties.

Through the Fuel Clause docket, utilities are permitted to rccover reasonably

and prudently incurred cogte of tbe fuel ad fuel-related activitiee needed to

generate electricity. Among the igsuea raieed in the 20lg Fuel Clause doclst

was DEFg r€quest to recover the replacement power coete incured in

connection with an unplanned outage to the eteam trubine at DEFa Bartow

Unit 4 combined cyele power plant (the "Bertow Plant') in Febmary 201?.

Istues 18 and lC were raiced, sE parg oftlre 2019 F\rel Clause dockel

On November 6, 2019, the Commission held a final hearing in the 2019

Fuel Clause docLet. All iseues related to DEFs requeut 0o recover itE fuel and

purchased power costs were addressed, except for Issues 18 and lC. Both

Issues lB and IC involved exteneive claims ofconfidentiality $rith resp*t to

the pre-frIed teatimony of DEF witness Jeffrey Swartz, OPC witaees Richard

Polich, and the proposed trial exhibits.

The Commiseion found that it was impracticable to conduct direct or

croas-examination in an open hearing without exterrsive reference to
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eonfidential matcrid. Derpite its apparent authority under section 1166.093'

Florida Statutee, to declare docunents confidentiel, the Comafusion toot the

position that it lached authority to cloae a public hearing to protect msterials

and topics it had previorcly detemined to be confidendal. TlrE Commissim

tberebre refered Issus 18 and lC to DOAH for a clooed evidentiary h€adry

and isnrance of a Becomncnded Order.

On November 26, 2019, o telephonic ststus mnfersnce wes held to get

hgering dates, establish the procedures for handling oonidential matsrid'

the need for iliscovery, tbe uee of wdtton testimony, and the use of tlre

Coaprebeneive Exhibit Liet fCEL') aduitted into evidence et tbe

Commisrion's November 6, 2019, hearing. At th€ statuB conference, the

parties ageed to the hearing dates of Febnrary 4 and 6, 2020. The

undereigned rcquerted bhe partiee to coufer and file e motion sBtting fort&

propo:ed proeduree for the handling of con6dentid material before, duriag,

and after the hearing. The partier 6led a JsintMotion on Con$dsntiality ou

December 6, 2019, wbich wae adopted by Order issued December 9, 2019.

On Deceraber 29, 2019, tbe Commigcion's record waE transnitted to

DOAII on two CD-ROM diece. Digc One contained non-confidential

information and Diec Two conteined information held as confidential.

The 6nal hearing was conveood and completed as scheduleal on

Febmary 4 end 5, 2020. At the outset of the hearing, the partieo submittetl

an updated CEL ftom the November 2019 proceeding before the Commiesion.

The rnviseil CEL listed 114 exhibits. The reviEed CEL was nurnbered as

E*hibit 114 and admittrd by stipulation.
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DEF presented the dh€ct and rebuttal teatimony of Jeftty R. Swartz, itc

VicrPresident of Gemretion. DDF mwed for tbe adnirsion of E:thibits 80

through 82, which were admitted into the record.

OPC preacnted the tertimony of Richard Polich, an eagineer witb

expertiee in thc deaign ofpower generation systsns, including ateam

turbinee. OPC moved for the admiesion of E:rhibitg 68 thmugb ?5 and 101

through 109, which were admitted into the record. At the hearing, OPC

E:rbibitr 116 thr,ough 11? were markcd, moved, and admitted into tbe resord.

Ttre Commission noved lortbc gd.Bisgion of Exbibits 110 and 111, which

were adrnitted into the record.

FIPUO moved for the admisgion of E:rhibit 118, wbich waa adnited in0o

the rtcord.

White Springs moved for trhe admigsion of Exhibite 112 antl ll8, which

were adsitted into the reord"

Tbe three-volume I\anscript of the fuial hearing waa 6led with DOAII on

Febnrary 24,2020, Purguant to an agreement appruved by the underEigned'

the pattier timely 6led their Pmpoeed Recommended Orders on March 90,

2020. DEF and the Commiesion filed eeparate Proposed Recommended

Ordera. OPC, FIPUG, and White Springs submitted a joint Prcposed

Recommended fuer (unleaa otherwise specified' references to OFC as to

'positions stated in ita Pmpooed Recommended Order should be underetood to

include FIPUG and White Spriags). All thrce Proposed Recoronended Orders

have been duly coneidered in the writing of thia Recommended Order.
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Unleas otherwise indicate4 rtahrtorl' rpferences are to the 2019 edition of

the Florida Staiutoe.

ftl{DnreorFrcr
Based on the evidence qddueil at hearing, and the record ae a whole, the

foUowins FindingE of Fsct ate made:

TnnPernas

l. The CommisEion is the etate agengr authorized to implement and

enforce Chapter 364 Florida Stahrtes, whicb governs the regulation of e'rery

"public utiiiff'ae deEned in sec'tion 366.0:l(1).

2. DEF ie a public utility snd is therefore eubject to tbe Commiseion'3

jurisdiction. DEF is a subaidiary of Du&e Energy, one of trhe largest energy

holding companiea in the United Statee.

3. OPC ie stahrtorily authorized to r€preseDt tbe citizens of the st€te of

Florida in mattere before tbe Coomiggion, and to appear before other state

agenclee in connection with matterr under the Commigsion'r jruiadiction.

$ 360.06[(r), (9), and (5), Fla. Stet.

4. FIPUC is au association comprising large commercial and induetrial

power ue€m within Florida. Asubstantisl number of FIPUG'e membero are

orstomer8 of DEF.

5. Whit€ Springe operatet energy intensive phosphate miniqg and

proceoring facilitiee in Henilton CouW and is one of DEI'e largeat

industrial customets.

THsBAnrowPl.eNr

6. The Baltow Plant is a 4x1 combined cjrcle power plant composed of

combustion turbine generators whoee waete heat ie used to produce eteau

that powers a sleem turbine manuhchrred by Miteubiahi Hitechi Powcr

Systems (Miteubishi"). "4x1'references the fact that there are four Siemeng
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180 negnwatt (MW") l5rpo 501 F combustion trubines, gach connest€d to one

of for,u heet recovery Bteen gcnontors (TIBSG ), all of wbich iu turn arc

connected to onc steem tubine.

7. A combined cycle porrer plrrnt usee gaa end steam tutbiner together to

produco elcctricity. Comburtion of naturd gae in the combugdon turbbe

turus a generator that produces electricity. Ihe wagtE beet from tre

combuetion trubine ie routed to an IIRSG. The HRSO pmduces steau that is

then routed to the stesm turbine whiclr, in turn, generates erdra pof,rgr.

8. Combined cycle planta can bc set up in multiple configurations,

prcviding considcrable operational fiedbility aad e6ciency. It ic not

neceasary for all foru HRSOa to provide otGao to the sbatn turbiae al tbe

sane tirne. The Bsrtow Plent can operate on all poooible cotrigruationg of

4x1, i.e., 1r1, 2xl, ttxl, or 4xl. It aleo bec the ability to auguent beet thmugh

the uae of duct bunem. The combustion turbineg can operat€ in "slnple

cycle' uode to generate electricity rvben tbe et€em tur'bine ie off-line.

9. The steam turbine ig made up of a bigh preeeur€ ("HP)/intsrmediete

prcssule ('TP) section and a low-pressure (T,P) section Eech of tbere

turbine gectious hae E eeries ofblades. Ae tbe iteam passes thmugh the

bladeg, tbe rteam erertr ite force to turn the blades which, in tbeir trm,

cauee a rotor to spin, fire rotor is conn€cted to a generator, and the generator

pmduces electricity.

10. Steam leaving the HBSGc ie introduced to the steam turtine at a

high.pressure inlet into the HP turbine. The Btesro is returned to tbe HBSG

for reheating, tben enters the IP turbine. Finally, steam exiting the IP

turbine is dir€cted into the LP turbine.

ft. The IJ section ofthe steam turbine is dual-flow. Tbe steam is

admitted in the middle and tlows axidly in oppoEite directions tbrough two

opposing mirnor-image turbine sections, each of whhh conteinE four sets of

bladee. After passing ihmugh the LP sect'ion, the steem ochausts iato a

condenser.
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12. The sete of bladee increase in eize hom the front to the back of the LP

gection. tbe blades get longer as the steam Bows through the turbiae. lbe

steam loEee en€rgy as it pasaee through the machine and thus more surface

ares ofblade is ne€ded for the weeker steam to produce the force needed to

epiu the rotor. The 6nal stage of blades in the LP s€ction consists of 40' L0

14. The Mitgubishi steam tubine wao originally designed for Tenaeka

Power Equipment, LLC (Tenaaka), to be uged in a 3x1 combined cycle

coniguration witb three M601 Type F combustion turbines connected to the

steam turbine with a groas output of 420 MW ofelectricity. For reasong

unexplored at tbe headng, Tenaska never took delivery ofthe trubine. It wae

etor€d in a Mitsubisbi warehouse under controlleil conditions that kept it in

like-new condiiion.

15. During the design and planning process for the Bariow Plant, DEI"s

ernployees responsible for obtaining company approval to build the plant,

reported to senior executives that they had found this alrcady.buili steam

turbine. The Business Analysie Package of DEF e project authorization

documents gtated that the Mitsubiehi steam furbine'lroved to be a very good

fit for the 4 CT and 4 HRSG combinatione."

16. Prior to puchasing the steam turbine, DEF contracted with

Mitgubishi to evaluate the design conditions to ensure the steam turbine was

bladeg, the longeat bladee in the ategm turbine.

compatible with the Bartow Plant's pmpoeed 4xl combined cycle
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T
17. A teat balanceo is an engineering calculation that predicte tbe

performance and output of power plant eguipment based on di$erent

variebles of ambient conditions and operating parametors. Any change in a

variable cauees a distinct 'treat balance" aud calculstion of the opecterl plant

output and performance.

18. One such vsriable was "power faclor,'I meesure of the eficiency of

how curtent is converted to useful poxrer. A power factor of 1.0 indicates

"unity," i.e,, the oost efficient poesible convEreion of load current.f

19. Je&ey R. Swartz, DEtr"s Vic6 President of Ceneration, testified that

DEF ir fact operates the Bartow Plart at a power facbor number ihat falls

belween.9T and.995.
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24,llb. Swartz further asserted that, prior to completion of the Purchase

Agreement, Mitsubishi understood that DEF intended to operate the eteam

turbine in a 4xl confguration with a power factor exceedingf which

would result in the generatiou of more than 420 MW of electrical outpuL

25. Section 3.2 of the PurchaseAgreement, titledJ
etatee, in relevant

E|IIII
HII

r MPS atandr for Mitrubirhi Power Sygtomr. Inc.

-

26. The plain language ofeection 3.2.1 establish"tl
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ig unclear

how Mr. Swartz translated this language into a

2?. In any event, the parties dieagree ae to the significance ofthe 420 IvIW

maximum output deeignation. DEF and the Commission contend that the

ilesignated megawatt capacity of a steam turbiue iE not a control mechanirm

or a lirnit that the operator muet stay below, but is the byproduct of operating

the unit within tbe design parameters provided by the manufacturer st

various combinations ofeuch factors aB st€am tlows, oteam temperatures,

steam pressures, exhausi pressuresf ambient temperaturee, and humidity.

2S. DEF and the Comnission contend that tbe nunbers stated in the

are calculated egtimates ofthe conditions that

will achieve

I output. If DEF wae able in practice io operate the eteam tubiae

within the deeign pararnetere aad achiwe output in excess ofJ tben

it was simply delivering maxirnum value to its ratepayers.

29. OPC aegertg 420!{\il is an operational limitation.I

OPC points out that

Mitsubishi condueted extensive (from

December 2014 until April 2016) that reeulted in a document titled, J
dated Marcb 18, 2016

(the lReport ). Tbe Report expresaly stated lhat thu I
The Report also stated that theJ

statements were supporteil

by section g.z.l.Tof thePurcbaseAgreement, which states thatJ
ofthe steam turbine.

30. OPC pointe out thai section 4.1 ofthe Purchase Agreement, titled

expresslyrtrt"",I

l1
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sl. OPc notes that f reacbeil J of output using onlv

OPC firther notea

that the Bartow Plant had meaning

that it had the ability to produce

! of output when compared to tht I for which the steam

turbine was origiually designed.

32. The Mitsubishi rteam tu*ine converts steam energy into rotational

force (horsepower) that in turn drives an electric generator' The generator

purchased by DEF for the Bartow Plart that was attached to the Mitsubishi

stean turbine wes manufactured by a different vendor and is rated at

468 ivIW. Tbe generator tbus was capable of reliably producing more

electrical output than Mitsubishi sated its eteam turbine was designed to

supply.

38. The greater weight oftbe evidence establisbes that the MitsubiEbi

eteam turbfue was desig;ned to operate at 420 MW of output and ihat

420 MW waa an operational limitation of the turbine.

Ornecns lxp Br.roc FAlt"uBEs

34. DEF has classiied the periode during wbich the Bartow Plant has

been operational as: Period l- hom June 2009 until March 2012; Period 2"

from April 2012 until AuEust 201.4; Period 3- from December 2014 until

April 20f6; Period 4-- from May 2016 unril October 2016; and Period 5" from

December 2016 until February 201?.

35. DEF placed the Bartow Plant into commercial service in June 2009.

tater that year, DEF began operating the gteam turbine above 420 MW

l2
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under varyiag eyetem conditions. Mr. Swartz estimated that DEF operated

tbe rteam turbine above 420 MW about balf the time bEtween June 2009 and

March 2012, the time span that has been desigrrated sa Period l of ths 6ve

periods in question in this proceeding. The Bartow Plant operated for a total

of 21,784 hows during Period 1.

86. In March 2012, while conducting a routine inspectiou of tbe steam

trrrbine during a planned power outege, DEF found

DEF consulted witb Miteubishi regarding

the damage. Mitgubiehi inepected tbe blades and recommend*dl

DEF and Mitsubisbi bad

assumed that

- 

of the steam turbine, th"n tb"I
would be acceptable. After

discovery of tbe blade failure in March 2012,

38, Period 2 commenced in April 2012 and ended in August 2014, a period

of 28 montbs. At the beginning of Period 2, DgF and Mitsubishi replaced all

of the L0 bladee on the affected end of the LP turbine *itll

-

39. During Period 2, DEF operated the steam turbine a total of 21,284

houre. For all but two hours ofthis period, DEF operated the steem turbine

B?. Mitsubiehi concluded that the damage to the blades wae cauaed by

- 

Up to this poi!.t, Mibubirhi h"dl

r3
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40. During a planned outage beginning in Auguet 2014, Mitsubiahi

replaced ttt"I used in Period 2 withl
thus beginning Period 3.

During this planned outage, DEF and Miteubishi conducted an inopection of

the Period z-blades. the inspection revealed a

consistent

with ordinary usage over ihe coruae ofPeriod 2. There wae no damage noted

to:Therewas described ag

41. Between Period 2 and Period 8, Mitsubishi and DEF inetalled

the stsam turbine to

"ll*, 
fo"I whichtheyexpected would help them to

understand why the L0 blades were experiencing damage and toJ
protect the equipment.

42. It was undisputed tbat DEI"s operation ofthe eteam turbine wae

prudent at all times during Period 2.

43. Period 3 commenced in December 2014 and ended in April 2016.

During Period 3, DEF operated the ateam turbine a total of 10'286 hours.

DEF never exceeded 420 MW of output, ercept fot 
"f

44. During Perioil 3, Mitsubishi

the steam hubine.

at less than 420 tvtw and complied with Mitgubishi'tI

L4
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calculated that tbe Bartow rteam turbine experienced approrimatelyl
and

Mitsubishi'e 0eet experience had been

on lagt etage bladee including

the 40n Lt) blades. Mitgubishi was uncertaitr wbat impact the L-0 bladee

would etperience at

46. Mitsubisbi concluded

46, It was undisputed tbat DEFe operation of tbe ateam turtine was

pnrdent at dl times during Periqd 3.

47. Despite DEFa having

DEF and Mitsubishi'e

examination ofthe etean turbine at the end ofPedsd 3 reveEled tha[

were inetalled.

48, Period 4 commenced in June 2016 and ended five monthe later in

October 2016. Dwing Period 4, DEF operated the steao turbine a total of

2,942 hour'e. DEF did not, exceed 420 IVIW of output during ihis period and
- 

DEf snd Mitsubiehi decided th"tI

15
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49. Just five montbg after the comrtensement of Period 4' DEF detected

vibration changes in the LP turbine anil stopped opcration of the stear

turbine to inspect the L0 blader. During tlis inepection, DEF and Mitsubishi

once again founil s€veral damaged L'0 blades, At the time of this blade

daurage, DEF was operating the eteam turbine below 420 MW and obaenring

the operating paramoters established by Mitaubishif
60. It wae undisputed thqt DDtrps operation ofthe steam turbine wae

prudent at all times during Period 4.

61. Period 5 began in Dcarnber 2016 anil ended two montha later in

Febnrary 2017.

62. At thebeginningof Period 5, DEFandMitsubishil

1,561 hours. DEF never exceeded 420 MW ofoutput during this period and

operated the eteam turbine within the operating parameters eatablished by

Miteubiahif
54, On February 9, 201?, ttre steam turbine wag removed from eentice

when DEF detected the preeence of sodiun in the steam water cycle. The

cooling water used for the coadenser i5 ealt waler bom Tampa Bay'

Mr. Swartz testified ihai any indication of sodium inside the condenser above

minute amounts is alarming. During this ghutdown, DEF performed an

inepection ofthe etearn turbine and discovered th"t "I

16
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tlevice known as a rupture digk bad failed in the LP turbine and that the L0
blades were damaged. DEF concluded that

tlre rupture diek. Thig forced outage lasted

until April 8, 2017.

55. Baged on the eequence of cvents, DEF wae able to determine with

certainty that tle blade damage during Period 6 occurred on February 9,

201?. At that time, DEF was operating the steam turbine below 420 MTV and

within the operating parametere estsblirhed by Mitsubishi J
56. It wae undisputed that DEFg operation of the steam turbine was

pnrdent at all times during Period 5.

5?. During the Febnrary 2017 forced outage ofthe ateam turbine, DEF

continued to operate the Bartow Plant witb the gas turbines running in

simple cycle mode.

58. DEF took tbree primary actione in the wake of the Period 5 outage: a

rrot sause analysis (BC.A;) tean, establiehed after tbe 6rst blade failure in

Period 1, $ntinued ite mission to hvestigate and prepare an RCA; a

restoration team was formed to bring the steam turbine back online; and a

tesm was formed to evaluate a long-term golution for the steam turbine.

60. Instead, DEF and Miteubishi install€d pressur€ plates in place of the

L0 blades as an interira eolution that would bring the steam turbine back

into operatiou quickly aud give Mitsubiehi and DEF time to develop a

p€rm&nent eolution. A preeaure plate ie a non-rotating plate that has holes

drilled into ii. The preesure plate reduceo the preesure ofthe st€am pasaing

through a steam burtiae, keeping the sgoam from damaging the unit'e

condenser. A pressure plate does not use the steam paseing through it to
produce elecrricity and therefore decreases the efficiency of a steam turbine.

l7
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The pressure plate applied by DEF linited the output of the etesm turbine to

380IUW.

61. The psnies have agreed and the undersigned accepte that the period

of the stean turbine'e "de-ratingl from 420 MW to 380 IvfW should be

cgleulated ae running ftom April 201? through the end of Septenber 2019.

THe Mrrsugtsltt AI'ID DEF Rom Cnuse AI.lALYsF,s

82. Mitsubishi'" I duing Putiod s-

of its RCAin a

36-page Bartow BCA Sumrnary'' (1fiteqbishi BCA'). fire Mitsubisbi BCA

18
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64. The MiteubiEhi RCA also stated that

66. After the discovery of the blade damage in March 2012' DEF formed

an RCA team and begrn a years-long RCA process that endad with its own

team pmduced between 2012 and tbe final DEF RCA in February 2018.

Mr. Swartz declined to call these documentg "drafts" of the RC{ prefering to

aay they were "working papere" tbat pmvided snapehote of the RCA t€am'g

investigation at a given time. Mr. Swartz emphasized that only the February

2018 RCA rcport atated DEF"g official poaition as to the cauee of the blade

failuree.

69, The working papers indicate that as late ae Ocbober 16, 2016, DEF

70. The working pap€rs ehow that as late as June 26, 201?, DEF

maintained that one of "the most significant contributing fEctors toward root

February 6, 2018, RCA report CDEF RCC).
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cauge ofthe history ofBartow Unit 4 L'0 events" *""n

?1. OPC acvurately states that the DEF working documente demonrtrate

that during the RCA proceea, before and after the Period 6 event, DEF

consistently identiEed excessivs eteam Oow in the IJ turbine ag one oftbg

"moet signifcant coniributing facbora" towaril blade failure over the hietory of

tbe gteam turbiue, tbe

72,Mr- Swartz attempted to minimize the significance of tbe working

papere by stating that DEF wae obliged to investigate the issue ofexcessive

steao flow

-

?3. DEtr's 6nal RCA did not include a ststenent that exceesive steam flow

wae a significant contributing factor in the blade failures. The 6nal DEF nCA

insteail noted that "atceosive steatt 0ow" had been a "potentiall operational

factor that DEF examined during the RCA proc688' The BCA states that DEF

had been unable to fird a conelation betweenJ ald the frve failure

periode. In particular, the BCA pointsd out that

?4. OPC concludee that tbe final DEF RCA was DEFs self'sewing

attempt to exonerate its own overloading ofthe eteam turbine and to ehift

responaibility onto Mitsubighi DEF

contends ihat it simply followed the data tlroughout the RCA pmcess and

arrived at the only conclusion consistent with the frndings ofite engineers.

Posr-RCAAc0toNs

?5. As noted above, pressure platee were installed in place of the L0
blades at the conclusion of Period 5. The pressure plateo allowed DEF to keep

the steam turbine running at a lower level ofouiput while it sought a

permanent solution to the blade damage problem.
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?6. Iu 2018, DEF Eolicited pmposala to implement a long'term golution

that would allow it to reliably operate the ateam iurbine to suppori 450 MW

ofelectrical output hom the generator. Three vendors responded.f

DEF selected the

MitEubisbi proposal.

??. Ia December 2019, Mitsubishi instal"d-

Ag of the hearing date, DEF had

operated the Bartow Plant with thel L-0 bladee without iacident

on a 1x1., 2x1, and 8x1 configuration, but had yet to operate with all four

combustioo turbines.

78. OPC poirts out that in proposing ittrblades, Mitgubield did

not waver hom the conclusion of its BCA. Mitgubishi stated the following aE

the first three bullet points in the introduction to itg paper deacribing the

testingof ft-bhdea:

2r
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RSPIACEMBNT POWEN A}.TD Dg.RATN'IC COSTS

79. Tbe record evidenc€ esLablighed that the replacement powor coeta

etemming &om the Febnrary 2017 outage are $11,f million.

80. F\rrther, the record evidence establiahed tbat DEF incurted

replacement power cogts &om May 201? thnugh Septeraber 2019, tbe period

of tlhe "de-ratingl of the eteam turbine, i.e., the reduction il output fton

420 MW to 380 MW while it operated with the preesure plate. lbose coste,

calqulated byyear, are S1,676,561 (2010, $2,215,648 (2018), and S1,126,5?3

(2019), for a totd of $6,016,?82.

81. Thereforc, the total replacement power coslg incurred ae a rcsuJt of

DEFs operation of the eteam turbine ere S16,116,?E1, without considering

interest.

DISCUSSION

82. As noted above, tbe partiee beve a fundamental disagteeneut as to

tbe eigniEcance of the 420 MW marimun output designation tbat Miteubisbi

placed on the steam turbine. The Energy Information Admiinistratton of the

U.S. Departmeut of Ensrgy defines "generator nameplate capacit/ aa the

"maximum rated output of a generator, prirne trover, or other electric power

production equipment under specific conditions deeignated by the

manufacturer." T?rere was no diapute that 420 I\t[W was the "nameplate

capacit/ of the Mitsubishi steam turbine. OPC argrres that the nameplate

capacity of 420 MW ie by definition an operational limilation and that

operation of the steam turbine beyond the maximum rated output of 420 MW

threatened safe opention.

83. OPC pointe to the fact that there are

22
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OPC notee that the DEF RCA

report does not explain wly

84. As to DEtr'e argurueut

OPC repliee that had DEF

operated the turtlne witbin its originel operating linitations during Perioil 1,

there is 6very nesson to believe that the original L0 blades would etill be

functioning, consietent wi ln otber words,

there woutd have been no Periods 2, g, 4, or 5 but for DEFs actions duiag

Period 1.

85. OPC points out that neither DEF nor any other eubsidiary of Du&e

Energy had erperionce running a 4x1 combined cycle plant prior to

purcbasing the lVlitsubishi steam turbine and commencirrg operation of the

Bartow Plant. Ftrrtber, neither DEF nor lltitsubishi bad any experience

operating a st€am turbine at

8{i. Given the lack of experience on either gido, OPC contends tbat DEI

ebould bave conaulted Mitgubishi befor€ purchasing ths gteam tubiqe to aek

whEther Mitsubirhi believed it was capable of an output in excess of itg

narreplete capacity of 420 lt[W.

23
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To aupport his

89. DEF ran tbe unit beyond 420 lv{!V without coneulting Mitsubiehi.

![r. Policb found it a tribute to the deeign oftheJ 40" L.0 blades that

they did not euffer danage aooner than they did. The eteam turbine operatod

from June 2009 until March 2012 before the blade danage wae noted. It was

impoooible to 8t8te eractly when the blade danrage oecurred in Period t, but

Mr, Polich opined that the 'lamage was most likaly cumulative.r

Mr. Polich

further uoted that the DEF RGA did uot addrecs why the blades lasted longer

in Periods 1 and 2 than in the other three periods. lr[r. Polich reasonably

concluded that there had to be something about the bladee J

I DEF made much of tha fect,that it could not be eaid prcciroly whcn during Period I tho
damege to the bled* ccurred, pointing out tlrat there was a 60.6O cbrnce that tho bladss
were damaged when tht turbine wae operating below 420 MW. Thia argument faih to
oruider the cumulative rreir caueed by running the unit in e:ce* of its capacity half of the
timc. Oro oxact moment the drmage occurrcd ig bolido tho poinl.

8?. OPC'g expert witnesg, Richard Polich, pointsd out that Mitaubishi'g

88. IV|r. Polich tectified that the Mitsubiabi gteam turbine was en

aftermarket unit designcd for a

opinion, Mr. Policb pointed out tbat wbsn DEF 6nally did ask whether ths

turbine eould run paot 4?0 ldlV,

90. Mr. Polich noted thet ths blade failure in Period 6 was the fiastsst of
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that ellowed them io last longer, and something it th. I
I that caused bhen to fail quickly.

91. n[r. Policb believed that

IIe noted

that there were 28 monthe of operation below 420 MW during Period 2 and

that tborc was baaically no ilamage to the bladea beyond the "sualJ

92. IvIr. Polich thought

93. Mr. Polich testified that DEF would have acteil prudently from both a

waranty and a regulatory perepective by requestirng written verification

&om Mitsubiehi tfiat the stean turbine could be eafely operated above

420IWW of outpui.

94. Mr. Swartz countEred that it would not be a "tlAical conversatiod' in

the industry to ask Mitsubiehi whether aad how long the urit could be

operated above 420 M!lt. He pointed out that pounds per hour per square foot

of steam flow is not I parameter that can be meaEured during operation. It io

a calculated nuuber that DEF could not poseibly have uaed to gwern

operation of the turbine.

95. Mr. Swartz teeti$ed that "4U0 MW" is tbe electrical output of the

generato!, whicb ie oupled to the steam turbine. The steam turtine's

operation is governed by parameters such ae pressures, steam [owe, and

temperatures. Mr. Swartz etaced that it ig common in the indust'ry to speak

in terme of megawatis bo get a feel for tbe eize of the unit, but that generator

output is dependenb on many factors.

I lvIr. Polich did not believe the five periods could be conelate4

-
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96. Mr. Swartz stat€d thet when Mitrubishi cdticized DEF for operations

above 420 IvMr, it war ueing that term aa a prctry

was hig opinion

that 420 lvfllt was not an operational limit on the steam turbine.

97. Mr. Swartz teatiEed that

- 

He stated that operation of the eteao turbine

above 420 lwTr/ could be corelated *ithl but many other factore

are involved in determining what a gsnsrator can produe.

98, Mr. Swartz stated that the power factor waa the key to DEFs ability

0o operate the Etean hrbine above 420 MW. Mitsubithi usedf
with a power factor o[ to predict a! output of 420 lvfW. Ueing tbe eane

operating factors, DEF was able to nm the steam tubine at a power ratiag

between ,97 and .995. lyfr. Swartz tegtified that thig increeged efficiency

enabled the Bartow generator to operate above 420 MVtt.

99. Mr. Swartz conceded tbet the

at least from

DEI|c perspeetive. If DEF wae able to obtain more, such was to tbe ultimate

benefit of its ratepayers and waa coneist€nt with the operating limitations aet

forth in the Purchasing Agreement.

100. OPC reeponde thattbe record ofthis pmceeding contains no

indication that at any time during the 6ve-year long, @ntinuous, iterative

RCA process did DEFs engileerc auggert that tbe power factor o[ in

- 

an indication that the steam iurbine oucput of 420 MYV

could be safely exceeded.

101. OPC pointa to several statensnts recorded during the BCA procees

indicating that DEFs engineers and Mitsubighi alike acknowledged that

420 MW wae the design timit of the steam turbine:f

26
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102, OFC'e eesentiel criticigm wag that DEF puahed the Mitsubishi stealtr

turbine beyond its operational limits, whstber the issue ir ftamed ia termg of

megawatts of elstrical output beyond the design point or in terms of steam

flow The evidence was clear

that Mitsubighi did not mntemplate DEI"s operation of the eteam turbine

beyond the
evidence wae elso elear tbat DEF made no efiort before the fact to notify

Mitsubishi of itE intended intenaity of operetion or to ask Mitsubishi whether

it could eafoly exceed

Mr. Swartz was unable to oplein away thie criticign and thuo DEf failed to

meet its burden of demonstratiDg that it pnrdentb operated the Bartow

Plant during tbe times relevant to this pr eeding.

CoNcLUgIoNs oFLAw

103. DOAH has jurisdiction of the eubject matter of and the partier to this

proceeding. $$ 120.680 and 12t).67(1), Fla. Stat.

104. The Commiesion hae the authority to regulatc electric utilitiee in the

State of Florida pureuant to the proviaionr ofchapter 366, including aectiona

366.04, 366.06, and 366.06.

f06. An "electric utili6/ is defined a8 "any municipal electric utility,

investor.owned electric utility, or rurd Elecurie cooperative which owns,

maintains, or operates an electric generation, transmission, or diBtribution

system within the etat€." $ 366.02(2), Fla. Star.

106. DEF is an inveetor-owned electric utility operating within the State

of Florida subiect to the juriediction of the Commission pursuant to

chapter 366.
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10?. OPC, FIPUG, and White gprings are partiee to the Fuel Clauee

docket, wlich included the iesuee to be rasolved bere, antl as such are euti$ed

to participate ar partieain this proceeding.

108. Ttris is a de novo procesding. $ 120.570)G), Fla. Stat. PetitionEr'

DEF, has the burden ofproving, by a preponilerance ofthe evidenee, that it

aeted prudently in its actione snd decisione leading up to and in restoring the

unit to e€ryicc efter the Febnrary 201? forced outage at the Bartow Plant.

Additionally, DEF mugt prova by a preponderance ofthe evidence that no

adjustment to replacement power coste ebould be made to account for tbe fact

that efter the inetallation of a preosure plate fur March 201?, the Bartow

Plant could no longer produce ite rated nameplate capacity of 420 }IW. Dap?

of I'ransp. u. J.Ytr.C. Co., 996 8o. 2d ??8, 788 (ns' lst DCA 1981);

$ 120.57(1xil, Fla. Stat.

109. lhe legd ettndard for determining whetber replaceuent power costs

are pnrdeut is "what a rEasonable utility manager would have done, in Ugbt

of the conditionr end circumstanees that were known, or ehould [have] been

lurown, at the time the decieion was Eade." S. Alliance for Clean Ercrgy v.

Groham,118 go. 3d742, ?50 (Fla. 2013).

110, DEF failed to demonetrate by a preponderance of tbe evidence tbat

itE actiong during Period I were pnrdent. DEF purchased an afternarket

steam turbine fmm Mitsubiehi with the knowledge that it had been

raanufactured to the spccifications of Tenaeka with a desigrr point of 420 lvfiV

of outpuL Mr. Swartz's testimorty regarding the irrelevance of the 420 MW

limitation s'as unperguaeive iu ligbt of the documontation tlrat a&er the

initial blade failurc, DEF iteelf acc€pted the limitation end worked with

Mitgubishi to 6nd I way to increase the output of the hubine tol
111. DEFo RCA concluded that the blade failures were caueedJ

I ffie conclusion ie belied by the fact

Mitsubishi cannot be faulted for

28
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tn a way tbat would allow an operator to nin the

113. Mr. Polich persuaeively argrreil that it would have been simple

prudence for DEF to aak Mitsubishi about the ability of the turbine to

operate continuously in exceas of480 MW output before actually operating it
at tbose levels. DEF urderstood that the bladeo had been deeigned for the

Tenaeka 3r1 configuratisn snd should bave at least erplored with Mitsubishi

tbe wisdoo of operating ihe steam turbine with steam 0ows in excees of

thoee anticipated in the original desiga.

u4. lbe recotd evidenc€ demonEtrated "oI th"t

vibrations aggocist€d with high energy loadingo w€tle tbe primary cauee of

the L0 blade failureg. DES'feiled to aatisfy its bwden of sbowing its actions

in operating the steam turbine in Period 1 did not cause or contribute

eignificantly to the vibrations that repeatedly damaged the L0 blades. To the

coutrery, the prcponderance of the evidence pointsd to DEFs operation of the

eteam turbine in Period I ae the mogt plausible culprii.

115. DEF demonEtrated by a preponderance of tbe evidence that its

actions during Periods 2 thmugh 5 were pnrdent.

116. DEF argues tbat even if it failed !o exercise prudence during

Period I, those actions wetre ao attenuated by DEFo subsequent actions

during Periods 2 through 5 that the outage and de-rating tbat began in 201?

cannot be fairly attributed to DEFe failures hom 2009 through March 2012.

If the imprudent operation in Period I did not cauee the Period 6 outage, then

the imprudent operation cannot be a baeie for dieallowance of the

replacement power costs at, issue.

turbine consietently beyond ito capacity.

z9
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11?. OPC algu€s thrt Perioda 2 thmugh 5 would not have beon neaessary

had DEF operated the twbine witbi! it8 original oporating limitations

during Period f. OPC contende that, baeed on-
there ie every reason to believe that the

original L{ blades wotrld etill be functioning but for DEF's overstreseing

them in Period 1.

118. OPC etatss tbat tbe applicable standsrd for prudence review ir how a

prudent and rEasonable utility manag€r ryould have operated a new steam

turtine under tbs csnditions and chcumstances which were know!, or

reasonably should bave been known, when decisious wEre made in 2008

through 2012. OPC srgu€s that it was imprudent and unreaeonable for DEF

to regularly supply 8te8n to the steam turbine at levels caueing the eteau

turbine to operata abow the design point of 420 MW, erpecially given the fact

tbat the etean h$bine wr8 Dot designsd for the Bartow Plant and was sold to

DEF reith

119. It ie cpeeulative to stete that the original Pedod 1 L.0 bladss would

still bc operating today had DEF obaerv€d th" I of 420 MW. It is

not speculative to etate tlrst the wents of Periods 2 through 5 were

precipitated by DEF'o actions duing Period 1. It is not possible to state what

would have happened fmm 2012 to 201? if the excesaive loading had not

occurredo but it ie possible to state tbat events would not have been the same.

120. In hia closing ergrmenl couneel for White Springe summsrized the

equities ofthe gituation very well:

You cal drive a four<ylinder Ford Fieeta like n V8
Ferari, but it'e not quite the sanie thing. At 4,0tX)
BPM8, in eecond gear, tlre Ferari is already doing
60 and itie juet warroing up. The Ford Fieeta,
however, will be moaning and begging you to elow
down and ehift geare. And thet'e kind of what we're
talLing about here.

It's conceded as fact thet the root cause of the
Bartow low prceaure turbine problems tI

30
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I cauaed repeatcdly over time. Thc angrer
to tihe queetion is was this due !o !}re w'ay IDEFJ
ran ttreilant or ig it tlue to af w"u tb;
answer ia both,

lbe fact i! that [DEF] boueht e Btsam turbine that
was already built for a difrerent configuration that
was fur storags, and then hoohed it up to a
configuration ... that it knew coulil produce much
more etean tbsn it needed. It had e generator that
could produce more rneg8watts, so the Umiting
factor was tbe stean turbine.

Ou itg own initiative, it decided to push mor€ stealo
througb the eteam turbine to get more Eegawatts
uutil it broke.

So from our perspective, IDEFI clearly was at fault
for puehing exceseive steam Oow into the turbine in
the first place. The repair which bas been
establiehed ,.. may or bay not work, but the early
operation clearly impeded IDEF"a] ability to simply
claim that Mitsubilhi was entirely at fault. And
under thole circumrteneE, it's not appropriate to
assip the cost to the coneumers.

121. the greater weight ofthe evidence supports the conclusion thst DEF

did not exercige reaEonable cere in opcrating the gteam turbine in a

con$grrration for whicb it was not degigned end under circumetanceg which

DEF hnew, or ghould have known, that it should have proceeded with

caution, seeking the cooperation of Mitsubishi to deviee I m€ena to operate

the steam turbine above 420 MW.

122. Given DEPs failure to Deet its burden, a refund of replacement

power costs is wgrrantcd. At least $11.1 million in replaceurent power waa

required during the Periotl 5 outage. This amount should be refunded to

DEFg eustomere.

31
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f23. DEF failed to carry its burden to sbow that the Period 6 blade

damage and the required replacanent power costs werE not mnseguences of

DEFI i:nprudent operation of the eteam turbine in Perioil f .

124. The d+rating of the etean hirrbine that required tha purchase of

replacement power for the 40 MW loss caused by installation of the pressure

plate was a conoequeDce of DEF"s failure to pnrdently op€rat€ tbe steam

turbine during Period 1. Because ii wac ultinately reeponeible for tbe de'

rating, DEF should refund replacement coats incured fiom the point the

steam turbine came back online in May 2017 uutil the start of the planned

fall 2019 outage tbat allowcd the replacement of the pressure plate with the

in Deeenber 2O19. Based on the record

evidence, the arnount to be refunded due to tbe de-rating ie $5,016,782.

125. tbe tptal amount to be refuniled to customerg as a reeult of the

impmdence of DEFs operation of the gteam turbine in Period 1 ie

$ 16, 1 16,782, without intereat.

BEcolr}.rB.rDAnoN

Baaed upon the foregoing Ftndingc of Fact and Conclusions of Law, it is

Rscolflv{pt'tDsD that the Public Service Conmicsion €nter a 6nal order

finding that Dule Energy Florida, LLC, failed to demonshate that it acted

pnrdently in operating its Bsrtow Unit 4 plant and in restoring the unit to

eervice after the February 2017 forced outag€, and tlrat Duke Energy Florida'

LIf, therefore may Dot rgcov€r, and tbue should refund, the 816,116,?82 for

replacement power costs resulting from the steam turbine outages hom April

2017 through September 2019.
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DoNEAIIDEtlrBED tbb 27th rlayof April,2020, inTallahasaee, L€on

County, Florida.

Divieion of Administrative llearingB
the DeSoto Building
1280 Apalachee Parliway
Tallahagsee, Florida 82999-9060
(860) 48&9676
Ibr nfns (850) 9216847
cmv.dosh.gtets.O,ue

Filed with the Clerk of the
Divigion of Adninistretive Hearings
tbis 2?th dsy ofApril, ?030.

Conpsllrnusnnn:

Jon C. Moyle, Jn, Erquire
Moyle Law Firm, P..{.
118 North Gadsdeo Street
Tallebglsc€, Aoriils S230f
(e8erved)

NicLalug Augtin Holmea, ConmieeionDoputy Clerk I
Florida Public Senvice Commiesion
2450 Shuaard Oak Boulevard
Tallaha$ee, Floride 82899
(escrved)

Mattlrew Bernier, Eequire
Iluke Energy Florida, LLC
Suite 800
106 Eset College Avenue
Tallahagsee, FloridE 32301
(e$ened)
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Janes Ray Kelly, hblic Counsel
Tbe Florida Legislahre
Roon 812
lll lVest Mrdlron Street
Talleheegee, Florida 82899
(sS6nlad)

Dianne lvl Triplett, Esquire
Duke Enerrgy Florid* I,LC
899 letAvenue North
SL Petershug, Ftotrida 88?01
(eServed)

Petty GhristeDetn, Esqtdrc
Tbs Flo'rids lr€gielatur
Roon 812
111 Weat Medison Street
Tallabacaee, Ilodds 82890

Stephanie Morae, Esquire
Tbe FloridaIagislahre
8mm 812
111 lVest Medison Street
TaDabasseq Fluiala 8t399

Jemec Welt€r Brew, Eaquire
Stsne Law Firn
Eig,hth Floor, Wegt Tower
1025ltonaa Jeffenon Sheet Nomhwegt
WsabiDgton, DC 20007
GSenteO

Suzanns $rrith Brownless, Elquire
Florid Fublic Sewics Commiesion
25{0 Shunerd Oak Boulward
Tallahaseee. Florida 3289S-0850
(cServed)

Thouras.4" (Iad) David, Esguire
O6ce of Public Counsel
Room 812
Ul WegtMadison Street
Tsllahasere, Florida 32999-1400
(eSenled)
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Laun Slynn BsLer, Asociate
Stone lfatthdr Xenopouloa & Brow, P.C.
1026 Thomas Jetrergon Street l{ortbweet
Waehington, DC 2000?
(eServed)

Danid Hernandez, Esquire
Sbutts & BowenIJ,P
guits 300
4801 West Boy Scout Boulevard
Tanpa, ncidt 8360?
GSewed)

Cherlee John BehwbLel, Ileputy Public Couasel
Fhida Qfficeof Public Councel
111 Weot Medson Stregt
Tallahagee, Florida 89399
(eSewed)

Kareu Aur Putnal, Esquire
Moyle Law nn$ P-A.
118 North Gadsden Stred
Tallahrscee, Florida 82501
(eSerrred)

Eianca Y. Lberigeorr" Erquire
Florida Public Service Comrniaeion
2540 Shumard Oak Boulcved
Tdlahaasea, Floriils 39999
(eSenrcd)

Adam Teitzmen, Commission Clerk
Office of the Commisrion Clerk
Public Service Commierion
254{l Shumard Oak Boulevard
Tallrhaseee, Floride 82899-0850
(eServed)

Braulio Baez, Executirrc Director
Rrblic Sen'ice Commission
2540 Shumard Oak Boulevard
Tallshessee, Ftorida t19899.0E50
(eServ€d)
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Keitb Hghiclq Cieneral Counrel
Public Seivioe Conmirsion
2640 Shunrrd Oat Boulevard
?ellaha$€., Flcida 82899-0850
(e8erved)

NomcE ot RrcHT To SuErtrr ExcEr,rroNg

All partier havc tha right to aubnit writtcn crcepti,one within 15 ilaf bon
the drte of tbis n€comrnended Order. Any exceptions to tbie R€coDnsndBd
Order rhould ba 6led witlr tbe agpnry that will i$ue the E[nal Order in this
cag€.
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STATEOF FLORIDA
DIVISION OF ADMINISTRATIVE I{EARINCS

Attachment A

ATTACHMENTB

Case No. 19-6022

PSC Docket No. 20190001 -El

IN RE: FUEL AND PURCHASED POWER
COST RECOVERY CLAUSE WITH CENERATINC
PERFORMANCE INCENTMFACTOR 

t

DUKE ENERGV FLORJDA. LLC'S. EXCBPTTONSTOTHE RpCOMMENDED ORnER

Dukc Encrgy Florida, LLC ("DEF'), putsusnt to section 120.57(lxk), Florida Satules, and

rule 28-106.217, Florida Administrative Code, hereby submits its exce6ions to the Administrative

Law Judge's C'AU') Recommended Ordcr dated April27 ,2020 ('f{O'). I

INTRODUCTION

When considering thc RO, thc Public Service Commission ('PSC") may reject or modify

the conclusions of law rccommended by the AU.2 When rejecting or modifying a conclusion of

law, the PSC must stat€ with particularity its reasons for doing so and must make a finding that the

PSC's substituted conclusion of law is as or morr reasonabte than that which was rejected or

modified.3 To bc clesr, on issues of law, the PSC is not required to defer to the AIJ,a and where

the issue of law under review is inl'used with overriding policy considerations, the PSC, not the

ALJ, should decide thc issue of law.s

Thc PSC may also Fject or modify a finding of faot contained in the RO if the PSC

determincs from a review of the entire record. and statcs with particularity in the final order, that

the findings offact were not based upon compclcnt substantial evidence or that the proccedings on

I The Hearing Transcdpr will be citcd as "1'. p.-....." The Remmmended Order wili bc citcd as RO. tl-' Joint exhibits

will bc cired as Jr. E*. -*, p. . _ . . OPC's c.rhibits will be cited rs "OPC Ex.--, p. -.-." FIPUG's exhibits will be cited

ar *FIPUG Ex.-, p.-." PCS Phorphate's exhibits will bc circd as'PCS Phosphate Er-' p.*."
2 Section 120.57(lXl), Flodda Strtutes.
t ld.
4 Stzle Cor*racting & Eng'g Corp. v. Dep't d!'Trc'lasp., 709 So. 2d m7' 609 (Fla. I st DCA | 99E).
5 Pitkburyv. Statc, Depl oltiealth dt llehahilitattveserv.t. 744 So.2d 1040, 1042 (Fla.2d DCA 1999)("iffte
ma[er undcr review is susceptiblc ofordinrry melhods of prool such rs dctermining the crcdibility ofwitnesses or

thc wcight o be given particular evidence, the matler should be dctetmincd by thc hearing offioer. li, horvcvcr, thc

mlttcr 6 infused with ovcrriding policy considerations, the issuc should be lcff o the discr€tion ofthe agcncy'')
(citing Bu.ri v. Brcgan,7?S So. 2d 1237 (Fla. ?d DCA 1990)).

ATTACHMENTB
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which the findingr were based did not comply with essential requirements of law.

As dctailed in DEF's exesptions below. the ALJ has propos,ed several conclusions of taw

thar should bs rcjc*ed both because tbey are inconslstcnt with ths PSC's oveniding policy

considerarions rcgarding public- utiliries in Frlorida and because the AU hns improperly in*r.petcd

the facts when making thosc t,onclusions of larv. While DEF ukcs cxcepdon to multiple findingS

of fac! dus to the standard of review discussed above. DEF will not re litigatc thosc points hcre nor

ask this Comrnission to rcweigh cvidcncc. As discussed brlow, evcn rcceplittg ths AU's findingr

of iact, this Commission should still rgjerl the AIJ's lcgal und policy conclusions.

pEF: S nXCJ.PTI ONS Tg .TIl E CONqLqSIOltl S-.OF LAW

ExcoprionroROn ll0

DEF taket sxception to the Al.J's conclusion in paragraph I l0 that DEF lsiled to

demonstrate that iBactions during Period I wcrc prudenl. Fint, it is helpful o rc-state thcsbndard

this Commission routinely interprets and epplics to determine whether a utility's astions rre

prudenl The ALJ cone ctly stated parr of the test ftrr prudence?. but hs left out an lmportant fsc'tor.

Nomely, that hindsight cannoi fonn the basis of a prudcncu dctermlnaiion. Flq. Power Carp, v,

Pullle Serf ice Con'n, 456 So. ?d 45 | , d52 (Fla, 1984). As support fat th€ AU's conclusion, thc

AU rolies on evidcnce that the steam turbine ("S'1") DEF purchased for ingtallation st thc B$tow

Plsnt hrd 0 namcplale rating of 420 MW and thnt DfiF

a&er the initial blade failurt.

6 Secllon 120.57( | Xl). Florida Statules.

7 The strndard for detonnining prudence is what q reasonrble utility rnanager would have dong in

tight oftho conditions and circumstances that wcre known. or should have been known, at thc timo
the decision was made. S. Atliatce for ('lean Energgt v- Crahanr. I l3 So. 3d 742,750 (Fla. 2013) (RO

I r0e).

NT rnno

eg€€Afd-
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Bcforp committing to purchass the ST, DHF conraccd with Mitsubishi to asscss whsthpr

the ST design conditions wers eompatible with the Bartow Plant's proposed 4xl combined oycle

design configuration. As port of this assessmsrt. DEF informed Mitsubishi that DEF intendcd to

openate the Bartow Plant and the ST in 4xl configuratisn with a power factor excccdingf

which would rcsult in the gcneration of more than 420 MW. 'f. 42, 1J5.136, 147-t4E, 213-215,

234,758,278,356, During Period l. DEF operated ths ST in rscordance with the operiting

parrmct€r$ specificd by Mitsubishi for opcrrrion of the $'l'. which did not includs t paramctor thd

prohibitod DEF llom operating thc S'I ln excess of 420 MW. f'. 232.284,346, 377-378. It was

only efter thE initial blade fallure during Period I that

T.260. DEp

operEtedtheSTinacqordancewithnbut8$kcd.Mit3ublrhitodeterminewhenher

anythlng could be

n durlng Period l, In rcsponse, tvtitsubishi

"l', 152,277 . Mitsubishi did rct dslermine it, was necessary

Significantly, Mitsubishi did not cohclude that DliF openrted the $T during Period I ln

violation of the operating parameters it provided DllF hr the ST. lnstead, MHPS surmised that

97, 386. Moreover. thc lacr that Mirlubishi

makes plain fiat Mileubishi

believsd the ST w:as capable ofoperating atrove 420 Ml{

In thc utility industry. the nameplate 
Slf "t 

! steam turbine is not regarded rs an

Nr fH20

€g{gv*
$HS000z-r0€ €fHfme€

€ft{ls€roe
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*operating paramolcr" ebove whigh the $t$arn turbins mry not he opera{ed. T. 140-143,28r-2&2,

284. Instcad, the general stsndard lollowcd in ttre utility industry is to opcratc stcam turbine's within

opemtlng prrarnclcrs provided by thc originat equiprnent manulbcturcr whilc slso rtriving to

rchicvc tlx $ost efficiency for utiliry eu$omer$- T. l4l. Operating panrne*rn providcd by

Mieubi$hi fbr the ST includerl steanr pres*ures. operaling tsmpsra$res and cther pcramatcrs

common lo $tesm lurbines. 'f. 346" J7?'378, Nothing in 8XF's cxpcrience upsrating the Bartow

Plant or in Mitsubishi's analysis of whcther the S'l'dcsign conditions were compalible with the

Bartow Plant indipated lhat Df F's operation oflhe $T in apcordance with the operatlng prrameters

cstabtighod by Milsubishi would result in damage to the L-0 blades. Based upon DEF'* and

Mitsubishi'r combincd prior knowledgc. DEI' had appropnats operating psremenrs in place, rnd

DBF properly followsd thc* pcromclcrs, Only an Nflsr-the-l'act analysis rlslsrnincd thc specific

cause ofthe d*mage to thc L-0 bl*dcs.

Indeed. lhe ALJ's conclusiotr that thc4?0MW nrrnsplsfc rating was en operating pffameltr

m and (?) rcquestcd that Mitsubishim
This cctnclmion is nomEnsical kcause it does not suppon that DEF

acecptcd the 420 MW *s a limitation. Rather, h shorw thet DEF was acting as r prudent utility

would bc cxpected to act in such a situation. As this Commission is well awsle, a prudcnt utility

oporates its gcnerating units to maximiec output for the benefit of its customers. Working with the

rnanufacturcr to en$urc ttrat the unit san be npera(cd as DHt.'always intgndcd il to run it not,rn

accept{ns€ of r previous limitation: it ir r sign thst DEF was acting prudently to ptotcct lt$

investment. Taken to its logical conclusion, the AU rvould havc preferred DEF tosimply fix tho

blsdcs and back down the operation to 420 MW rrd not makc rny effo*r whstso€ver to opcraF

AJ'l 11t2120

i9 apYd
fiffi600t6€

€AI-tffI€R$g

is based, at least in perl, on PllFls &llegcd "uccepunce" ofthe limibtion, The AU stnlss thal DEF

aeccptcd thc llmlt becnusc ir {l)
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the unit in tho moct bcnelicial msnner lbr its customers. What DEF learncd through subsequent

pcrlods, however, is that

the btader *till *uffered damrgc. tn sum, cven though it continued l,o

hllow all OliM provic{cd guidaneu. l)lilj is still b*ing sutricctr,'d to "Monday-morning

quarte rbacking" and findings of inprudunee,

A prepondcmnce ofthe evids$ce sd{iuaed at ihc linal hcar{ng rellects, and thc PSC should

soncluds, that DtF prudendy operated ths 3T during Period I in arxordanse with Each of *s

operating paramcterc providcd by Mitsubishi" 'fhis conulusiofr is 0s or more ieasonablc than the

conclusion reached by the ,{1.J. which relied upon hindsight and would rrbitrarily limit a utility's

operation 0f a rtcsm turbinc tu thc turhinq's namcplatc reting rcgardlesr af whethcr the stssrn

turbinc has rhe capacity r<l satbll opcratc at Brcatcr cfficicncy, 'l'hc conclusion would also inhibit

a utility's ability to marimiz.c output firr thc bcnclit of its sustomcr$.

Excegionto ROt lll

DEf takes cxccptlon $ ths AIJ's cnnslusion in paragraph I I I lhat DEF's detErmination

thatlhcL.0b|sdc|bi|ures$,ercthcrcs[homisbcliedbythcfrctlhat|

As rcflrrtcd by Mitsubishi's own noot

cause anrlysis.

'f.97,386. Despite

thc fact thar DEF contrscted with Mitsubishi to asscss rvhether the S'l' design csnditions wett

compatiblc with thc lSartol Plant's pnrposcd dcsign configumtion. Mitsubishi did not idcnfify

nasopotenriu|prob|cm{tthell!rtowPtunt.Underthesecircumstanccs,
comparing thc ST with othcr Mitsubishi f'acilities is not bensficial ro tlre prudcnce analycis ar hand.

5of14
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It is rnore conslructivs to compsru thc bladc failurcs lhat occurrcd at thc ST durlng Period I (whcn

the ST was opentcd above 420 MW) wlth the blade failures that occunod ar the ST during Pcriods

2 through 5 (when the ST wos operatcd below 420 MW! This comparlson rcveals thst the L.0

btades may havc failcd when DEF was opcrating the ST abovc 420 MW but unequivocally suffer,ed

damage on four scparate occasions when DEF was ogerating thc S'l' bclow 420 MW. Indee4 the

RO noics thar it is not posslble to dercrmine when the damago occ.unsd in period l, ond thur it h

impossible to say how the unit war bclng opentcd at thc tirre of damagc; thc RO mistakcnly

concludcs that'the sxact momcnt of damrge is bside the point'l bccausc it fails to rccount for

cumulrtiyc wsilr to thc mrchine, As a matlcr of law and rcgulaory policy, the AU's consluglon

nu$ ba rrfitng * if $e damagc to lhc unil occunnd prior to any alleged imprudence,e DEF cannot

bc held rcsponsible for thc consegucnccs of 3he damage. lt is as or mort reasonable to conclude'

tncrciorq thgl DEF's <ictcrmrnatron tiur ure L*i biade i'siiurcs resuiaci i-r I

f it rupportd by a prepondenncc of cvldence rhgt thc bladcs hlled during prudcnt oprrtion

of thc ST.

DEF takcs fufihcr exceplion 0o thc ALJ's conclusion in paragraph I I I that DEF opented

thc ST consistcndy bcyond itr caprcity, As cxplaincd in DEF'I cxccplion to paragrrph I l0 abovq

the opcrating pariunetet3 providcd by Mitsubishi for the S'l'werc parsmclcrs common to dt€am

turbincs, including st€am prc$urcs and opcrating tempcrEturrs. 7.34{.377Afi. DEF mmplied

wlth rhese operating panmctcrs, T, 272, 28/., 346, 3?7-378. Mitsubishi pmvidcd DEF with no

otho opcr*ing paramete$ or caprclties for thc ST, tt Ig fiur. ai or morc rpasonrble to concludc

I Sas RO, rt fn. I I ("DEf mrde mwh of ths fact thrt lt could nor bc erld prccisely uhcn durln3 Pcriod I tha drngo
o tho bhdor occurcd. polra tour thd hcr! u$ r 5G50 chanoc thrn thc bhdcs wcrc drmrgcd whcn thc turbftp wtt
oporsting, bebw 420MW. 'lfiir ugument falls to conridcr the cumuletlw *rrr crurod by ruriling th€ unlt h c,(o6rr
of iB capsclty hrlf of the ilne, 'llrc cxrct moment dre damrge occwod ts b*idc thc point.J.
t Agdq DEFdirputclthct opcntlon of a gcnorrtlon unl rbow namcplru capaclty, but within rll OEM prwidcd
oprrrting F.nmrt .r is imprgdsnt 6r thet tltc mncphta crprcity ir an opcrulng pnmct*.

6ofl4
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that DEF prudenlll, operatcd tlrc Sll' rvithin each of thc npcrating param€ters provided by

Mitsubishi.

Fxceptiprr rolg$ll3

DEII takes exccption ro thc AU's conclusion in paragraph tl2 thst Mitsubishi utributed

the blade frilure during Period I to In fact, in its

noot cause analysis ("RCA-) datcd Scptcmber 2?.2017. Mitsubishi dclermined rhat I

(undcxcoring qdded) Jr, Ex. s2. p, I 2 of35. lt ls undisputed thar

DEF openeted the Sl'below 420 MW during Pcriods ? rhrough 5. J.. Ex. 80, P. J; T.285,347-350,

352, 380. Becausc DEF always operated thc ST bclow 420 MW during Pcriods 2 through 5 and

*tc L-0 bladps. npvcrlheless, suffercd damage during cach of those pcrixls, it is more reneonable

to conclu& fhat dre f rhat ultimatcly damagod the l,-0 blartcs during Pcriod I was not the

nbytheBartowPlant..|..97.386iJLlh,s3.lfthcS.[.'smgnuf8ctuttfrras.nol

able rnticipatc that damage to thc l.-0 bladcs would result frum opsrating the ST in accordanc€

with tho manufacturer's opcrating paramcters, it would be unrcasonable and contqary to the

establishcd prudence slandard lo exper't DHf to hnve anticipnted this. lt is, therefore, ss or tnorc

reasonable to conslude thot the damage to ahe l--0 bladcs that occuned during Pericd I was the

Scce$QnlsRq$"uf

DEF takes cxccption to the AlJ's conclusion in paragraph l13 that it would have been

prudent for DEF to corrsul! with Mitsubishi about thc ahilh_v of the S'l't<l operate abovc 420 MW
?of14
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wll€sqe+Hrrr



ORDER NO. Attachment A
DOCKET NO. 2O2OOOOI-EI

PAGE 68

and sbovc stesnr flows anticipated in thc originrl dxign for ths ST. Whh rrspect to stesm flows

within the low prcssure turblne wherc the L-0 blades ars located, it ir important to notc that

M itrublshi provided D0F 1".377-378. As such, it would

be as or mors reasonsble to conclude that prudencc did not rcquirc DliF to consult with Mitsubishi

in connection with stcsm flow'limits within the low-prelsurc turbinc during Pciiod I operation of

the ST. As indicated sbovc. the output of a rtcsm turbine is not an 
*opcrating parametc/' provided

by a manufacturer; rath{:r rhc oulpul is a produet that hllaws from openation within tlrc

manqfacturer-providcd parumetcrs. 'l'. 140- 143, 28 t -282, 284. As also indicated above. Mitsubishi

undcxiood that DEI' intcnclcd ,u op**i, the llartow Plant in a conliguration that would gcnerete

inexcessof420MW.'l'.42.135-136,147-148.213-215.214.258,278,356. Duotothis,itisas

or more r€asonable to conclude that prudoncc did not requirc Df.iF to consult with Mitsubishi before

operating the S'li within thc operating psrameters supplicd by Mirsubishi.

Excrstion ro RQ ltl I til

DEF takes exccption to thc,AU's conclusion in paragraph I 14 lhst DEF failcd to sarisfy

its buden of showing its sclions in operating the S'f during Psriod I did not cause or contributs

significantly n ths vibratiens rlrat repgatedly damaged ihe l,-0 blads*. DEF operated the 5T during

Petiods I througlr 5 in acsordancc with the manul'acturer's opcmting paramsters, T, 346,37?-378.

DEF's actions and dscisions in opcraling the S'l' within Mirsubishi's operating paramercr wsrc

prudent, Consequently, it is as or mors reasonable to concludc th*t DSF's actions in operating the

ST in Period I did not cause or contribute significlntly to the l--0 bladc damage that occurrcd

during Pcriods I lhruugh 5. In addition. it appears that the AU, by stating 0rat DBF fsiled i{i

burden !o show that ils actions did NOT causc thc damagc, is irnposing an impossible standard of

proving b negarivc. A utiliry docs nol lrave the bufdcn to provc that somcthing did not occur; sugh

arequircrnent would bc ncurl,v impossiblc," 
i."?,;,1"*. 

OHF's burden in this casc was !o show

NT 11t2t20
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that it acted rs a rtasonable r*ility manager would. given thr facts knorvn or r,casonably knowable

$ rhs time, and wlthout the benefit of hindsight rcvicw. Under rhat standard, evcn assuming that

nameplate capacity was $one sort ol op*ralionrl condition (which is not the caqe), the more

appropri&te interpretotion of the I'scts detcrmined in ths case is thal, because ther€ \#as damage to

ths blades evqn when operating bslow 420 MW in laler pcriods, DEF's actions in operating the

unh such thst the output was higher than 420 MW wcre prudent and not the cau$c ofthe damaga

Exgeo{io$ fo R0T I l9

DEF takes exception to ths Al.J's sonrlusion in paragraph I l9 lhat it is not speeulativc to

$tste thal ths events of Periods 2 through 5 werc precipitatsd by DIiF'* actions during Period | . It

l* undieputed thfl D[f pruder*l,v opcrated the !i'l' during Poriods 2 rhrough 5. T. 347-350. lt ig

also not disputc{ that thsrc was no residual damagc tro any component within the ST following

Period l. T, 103-105" Infact.theonlydamagethatresultedfromPeriod loperationofthc$Twas

io thc L-0 blades, atthe conclution ofPeriod l. Jt.8x,80, p.

J;T. 148, 150-151,330. Conscquently,there isnosausallinkbetw€cnt}ePeliodl operationof

the $T snd the damage expericnced by rhc L.0 blades during subscquent periods. Such s

groundless contention cannot fonn the basis tbr drnying a utllity's fucl co$t r€covcry. In Re: Fuel

& Purcha,ged l'o*\tr Coxt ftecaver7, Clau.yt with Cenerolion Perlormancv Incenliw Foaar

(Crystal River 3 1989 Outage).Sl FPSC l?;165, rl2 (Dcc, 9, l99l).

Since theru is m disputc that DgF prudcntly operated the ST during Periods ? thruugh 5

and since it is also undisputed that therc wos no residual rlamrge to tlre S'f following Period I

opcration, it is as or more reasonable to cdncludc that the damage to the L-0 blades that occuned

during Periods 2 through 5 was not precipitated by DHF"s op*ration qlthe S'l durlng Period I . 
l0

'0 
Even if onc wqrc to a$umc DIiFr opentinn of lhr $'l'abovc {?0 MW during Pcriod I was iinprudenq if such

opcration did nol cause &e Period 5.outagc. then it $alier rm dlffercncc whether DI|F wts imprudcnt in itl ofration
9of14
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To conclude, rs the Al,J does. that DEF should be held responsible for the forced outrge

that ocsuned during Pedod 5 -.despite any direct causal link btween DEF's operation of the ST

during Pcriod I and the Period 5 outsge - would set a dangerous prccedent that would discouragc

utility operators fmm continuing to opcrate a power planl that may have been imprudcntly oporated

at s{rmc point for fcar that any subsequent forced outage experienced by the power plant could be

attributed to the earlicr imprudenec. regardless of how remotc in time that earlier imprudence may

have been.

Exccotion to RO fl 120

DEF takes exception to thc AU's conclusion in paragraph 120 that it would not be

appropriate to assign the cost of the February 20l7 forced outage to the consumen. lt is as or more

reasonablc to conclude that where, ss here, a utility oP€fstes a Pourcr plant within the

manufacturcr's exprcss operating parameters and does not know, or have rcsson lo know, that such

operation could result in a forced outagc of the power plant. the utility should not be forced to bear

the resulting replacement power cosls.

Exeotion to RO tl l2l

For the pasons explained above in its exceptions to RO n I 10, I I I and I 13, DEF takes

exception to the ALJ's conclusion in paragraph l2l that DEF did not cxercise Gasonable sarc in

operating the ST and should have sought the cooperation of Mitsubishi prior to operating the ST

above 420 MW. lt is as or morc rcasonable to conclude that DEF was prudent in its declsions and

actions lcading up to, and in restoring the Bartow Plant to service after, the Bartow Plant's Fcbruary

2017 forced outageand was not requircd to consult with Mitsubishi priorto operatingthe STabove

420 MW. There is also no record evidcnce to demonstmte that consulting with Mitsubishi priorto

ofthe ST during portions ofPcriod I becausc the replaccment porvtt costs at issuc could not be said n be a rcsuh of
tlroCompany'smismenagcrnanl. S*l:la. PowerCorp.v.Cresre,4l3 So2d llE7. ll90.ll9l (Fla. 1982).

l0 of l4
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operating the ST above 420 MW would have rcsulted in any change in events.

Exceotion to ROll 122

DEF akes exception to the ALJ's conclusion in panagraph l22 that DEF must refund power

costs to DEF'scustomes. For the nasons explained ebove. DEF was pnrdent in its decisions and

actions leading up to. and in restoring the Bartow Plant to scrvicc rfts, the Barlow Plant's February

2017 forced ouuge. Consequcntly. it is as or more rcasonablc to conclude that DEF is not required

to refund power costs to its customers.

Exceotion to RO'll 123

For the reasons set forth in its exception to the ALJ's conclusion in paragraph I10, DEF

takes exception to the ALJ's conclusion in paragraph 123 that DEF failed to show that it opented

the ST prudently drrring Period l. lt is as or morc reasonable to conclude that DEF canied its

burden to show that it prudently operatcd the ST during Period I within each ofthe operating

param€ters provided by Mitsubishi.

DEF takes further exception to thc ALJ's conclusion in paragraph 123 that DEF fsiled to

mcet its burden of showing that the Period 5 blade damage and the resulting replacement poner

costs werc not the consequence of DEF's opcration of the ST during l'eriod | . Because DEF proved

by a prepondemnce of evidence that its operation of the ST during Period I was prudent and

becausc it is undisputed that DFl""s op€ration of the Sl' during Periods 2 through 5 was also

prudenL it is as or morc reasonable to conclude that the Period 5 blade damage and remlting

replacament power costs wcrc not thr consequence of DEF's operation ofthe ST during Period l.

Exceotion to RO { 124

DEF takes excepion o the AU's conclusions in paragraph 124 that the purchase of

replacemant power for the 40 MW loss caused by installation of the pressurc plate was a

consequence of DEF's failure to prudcntly 
Titli.,f- 

S'l'during Period l. Becausc DEF prcved
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by a preponderance ofevidence that its operation of the ST during Period l was prudcnt and

bccause it is undisputed that DEF's opcration of the ST during Periods 2 through 5 was also

prudent, it is as or more rpasonable to conclude that the installrtion of the pressurc plate was not

thc consequence of DEF's operation of the ST during Period | '

DEF takes funher exception to the Al,J's conclusion in paragraph | 24 that DEF should be

required to rcfund rcplacement power costs rclated to the installation of thc prcssurc platc. For thc

neasons explained above, DllF was prudent in its decisions and actions leading up to' and in

rcstoring thc Bartow Plant to service after. the Bartow Plant's February 2017 forced outage.

Consequently, it is as or morc rcasonable to conclude that DEF is not required to refund power

costs to its customes.

Exception to Ro tl 125

DEF takcs exception to the AU's conclusions in paragraph 125 that DEF was imprudcnt

in its operation of the ST during Period I and, consequently, should bc required to refund

$ | 6, | 16,7E2 to its customers. For the rcasons discussed at lcngth above. it is as or rnore rcasonable

to conclude that DEF operatcd the S'I prudently at all times rclevant !o thc replacement powcr costs

and is, therefore, not requircd to refund any amount to its customers.

coNcL.ustoN

As dctailed above, the above-referenced conclusions of law recommended by the

Adminisrrative Law Judge are inconsistent with the standard of prudence delineated in this

Commission's precedent as well as the Commission's overiding policy considerations regarding

public utitities in Florida. Adoption of the Al.J's conclusions would send negativc oPcrational

signals to the state's utilities: specifically. adoption of the RO would signal that utilities should not
l2 of l4
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strive to maximize the eflicient output of generating units, which, contrary to logic and eonomio

principles, would result in limiting operations of the most eflicient and economic sources of

generation in favor of less efficient, less economic. and less environmentally fricndly sources of

generrtion (e.g., oil-fired peaker unis). Morcover. it would send a signal to all utilities that,

rcgardlcss of compliance with all industry-rcsognized operational parameters, they may still be

found imprudent bos€d on hilure to comply with a later-established operational porameter

(unrccognized at the time); this would upend the well-established prudence standad and sut{ect all

utilities to increased risk and incrcased costs which are eventually bome by customers. This

Commission should rcject these conclusions.

Rcspcctfully submitted this l2thday of May 2020.

l3of14
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/s/ Matthew R. Bernier
DIANNE M. TRIPLETT
Deputy General Counsel
Duke Energy Florida, LLC
299 First Avenue North
St. Paeaburg. FL 33701

"tt727.820.4692
F:777.820jM1
E: Dianne.Triolctt{@Duke-Enersv.com

MATTHEW R. BERNIER
Associate Gcneral Counsel
Duke Energy Florida, LLC
106 li. College Avenue, Suitc 800
Tallahassee, FL 32301

T: 850.521.1428
F: 727.E20.5041
E:@

DANIEL HERNANDEZ
Shutts & Bowen Ll.P
4301 West Boy Scoyt Blvd., Suite 300

Tampa, FL 33607
T:813.227.8149
Er
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ATTACHMENTC

BEFORE THE TLORTDA PUBLIC SERVICE COMMISSION

In re: Fuel and Purchased Powcr

Cost Recovery Clause with Generating
Performance Incentive F'actor

Docket No. PSC-201 90001-El
DOAH Case No. 19-6022

RESPONSE TIO DUKE ENERGY trI,ORIDA. LLCIS
EXCEPTIONS TO RECOMMENDED ORDER

The Oflice of Publis Cowrsel. PCS Phosphate - White Springs. and the Florida Industial

Power Users Group, punuant to scction 120.57(lxk), Florida Statutes (2020), and Rule 2E-

106.217, Florida Administntive Code, jointly respond to the Exceptions submitted by Duke

Energy Floridg, LLC ("DEF ) to the Recommendcd Order in the above-stylcd rnarer. This

Response is being submined confidentially only because it is required due to a claim of

confidentiality DEF has made to the Commission on behall' of the original equipment

monufactur€r.

ovERvtEw

The Pubtic Scrvice Commission ("PSC" or "Commission") fonvarded this matter to the

Division of Administnative Fleorings on November 8. 2019, and requested thst an Administrative

Law Judge (*ALJU) conduct a formal evidentiary hearing on the following issues of disputed

msterial fact:

TSSUE lB: Was DEF prudent in its actions and decisions leading up to and in
restoring the unit !o service after the February 2017 forced outage at the Bartow
plant, and if not, what action should the Commission lake with respect to
rcplacemenl powcr costs?.

ISSUE lCl tlas DliF made prudent adjustments. if any are needed, to account for
replacement power costs associated with any impacts related o the de-rsting of the

Bartow plant? ll'adjustments are needed and have not been made, what
adustment(s) should be made?

ATTACHMENTC
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The Division of Administrative l-learings assigoed an ALJ who conducted a formal

cvidentiary hcaring on Febnrary 4 and 5.2A20, The parties collectively plEsented the live

tcstimony of two €xp€rt witnesscs, submitted extcnsive additional pre-filed testimony and 34

exhibits into evidcncc including a voluminous composite cxhibit and other records, The oflicial

transcript ofthe lrnal hearing is contained in thrce volumes, not including exhibits and additional

pre-filed tcstimony admitted into evidence.

At the conclusion of the evidentiary hearing all parties. including the Commission,

submitted detailed proposed recommcnded orders containing proposed findings of fact and

conclusions of law. After duly considering the entirety of the record, applicable law, and the

proposcd recommcnded ordcrc. the ALJ issucd s deuiled Recommcndcd frer conaining

numerous Findingsof Fact and Conclusionsof Law, and recommending thattheCommission enter

a Final Order finding that:

Duke Encrgy Florida, LLC. failed to demonstrate that it acted

prudently in operating its Bartow Unit 4 plant and in restoring the
unit to service after the February 20 | 7 forced outage, and that Duke
Energy Florida, LLC, thcreforc may not recover. and thus should
rcfund, the $ l 6. I I 6.782 for rcplacement power costs resulting from
the stcam turbine outages fronr April 20 | 7 through September 20 | 9.

DEF submitted twelvc exceptions to the Recommended Onder. ln spitg of stating that it

would "not relitigate those [factualJ points ... nor ask this Conrnrission to rcweigh evidence," each

of DEF's exceptions asks the Commission to rcjcct findings of fact that, as demonstrated below,

are supportcd by compctcnt substantial cvidcnce. 1tc exceptions also ask the Commission to

invade the exclusive province of thc ALJ and make new findings of fact, often without citing to

any portion of the record. and bascd on such new findings to overturn the AIJ's ultimate

determination, For the reasons stated bclow, the Commission should reject each of the DEF

exceptions and adopt the findings ofthe Recommended Order.
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THE COMMISSION'S.SCOPE OI.; AUTHORITY WIIEN RULING ON EXCEPTIONS

Thc Commission has limited authority to r€jcct or modify the AI-J's findings of fact rnd

conclusions of law. Pursuant to scction 120.57(l X/), Florida Statutes,l the Commission may not

reject or modify thc AU's findings of fact unless the Commission "first detgrmines from a rcview

of the entire record, and states with particularity in the order, that the finding;s of fact werc not

based upon compctent subgtantirl evidcnce. or that the proceedings on whioh the ftndings urre

bascd did not comply with essential rquiremcnr of law."

lf the ALJ's findings of fact are supported by competent substantial evidence, the

Commission cannot r€ject or modify them even to make alternate findings thst ar€ also supported

by compctent substantial evidence. Kadter Real E tale, LLC v. Dep't of Ewtl. Prot.,267 So.3d

483, 487-88 (Fla. lst DCA 20 | 9), reh'g &nied (Mar. | 9, 2019). review dismissed sub wn. City

of Miramarv. Kanter Real Estare, LL(.SC19639,20t9 WL 242857 (Fla. June I 1,2019), citing

Lantzv. Snr'tlr, 106 So. 3d 518.521 (Iila. lst DCA 2013).

Moreover. the Commission may not 'rcject a.finding that is substantially one of fact simply

by treating it as a legal conclusion," rcgardlass of whether the finding is labelsd a conclusion of

law. Grcss v. Dep't of Health, 8 | 9 So. 2d 997, 1005 (Fla. 5th DCA 20021; Gordon v. State Comm'n

an Ethics,609 So.2d lz5,127 (Fla.4th DCA 1992); Ka*er Real Estate,267 So.3d at487-88,

citingAbroms v. Seminole Cry. Sch. 8d,.73 So.3d 285, 294 (Fla. 5th DCA 201l). Similarly, a

finding that is both a factual and legal conclusion csnnot be rejected when there is substantial

competsnt evidonce to suppon the factual conclusion. and where the legal conclu*ion necessarily

t All statutory and rulc references are to the 20t9 versions, unless otherwise indicatcd. The

Transcript of the final hearing was filed on l;'ebruqry 24,2020. Citation to the Transeript hercin
will bc thc witness's last namc followed by tlre abbreviation "'Ir." followed by the ciafion to the

p8ge.
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folfows. Berger v. DepI o.f Prof Reg., 653 So. 2d 479, 480 (Fla. 3d DCA 1995)t Saicldand v.

Florida A&M lJniv,, 799 So. 2d 2?6, 279 (Fls. I st DCA 20011; hmhan v, Htghlands County Sclt

Bd., 652 So. 2d 894. E97 (Fla. znd DCA I 995).

It is the sole prcrogative of the ALJ to consider the widencc presented, to resolve conflicts

in thc evftlence, to judge the crcdibility of witnesses, to draw pcrmissible inferences from the

evidence, and to reach ultimate findings offact based on the comp€tent substantial evidence of

record. fi. Myrs Real Estale lloldings, t,LC v. Dep't o{ Bus. & Profl Regtlation,I46 So.3d

ll75(Fla. fstDCA2014),citing Heifetzv. Dep't,o!&us. Reg.,4755o.2d1277,l28l (Fla. lst

DCA 1985).

"Competent substantial evidence" is "such rclevant evidcnce as a reasonabte mind would

acccpt as adcquate to support a conclusion." De Groor v. stpllieti,g5 So. 2d 912,916 (Fla. 1957).

The Commission may rcject an ALJ's findings of fact only where there ls no competent subsantial

evidence from which the findingscan reasonably be infcrrcd, Heifetzv. Dep't. afBus. Reg,,475

So.2dl2Tl,l2El (Fla, lst DCA 19851: Betleauv. Dep't of Environmentol Protection,6g5 So.2d

| 305, | 306 (Fla. I st DCA l997ti Sticklancl v, Florido A&M Univ.,7W So.Zd at27E. Abscnt such

an exprrss and daailed finding. the Commission is bound to sccept thc ALJ's findings of hct. Ske

Southpotnte Pharmacy v. Dep't of I'lealth d Rehah. Serv., 596 So. 2d 106, 109 (Fla. lst DCA

t992).

The Cornmission is not authoriz.ed to substitute its judgment for that of the AU by taking

a different view of, or placing greater weight on the same evidence. reweighing the evidence,

judging the credibility of witnesses. or othenvise interpreting the evidence to fit is desired

conclusion. Prysi v. Dep\ of Heulth, 823 So. 2d 823,825 (Fla. lst DCA 20A2); Striciland,799

So.2d at 279t Schrinsher v. Sch. Bd. of Paln Beach County,694 So, 2d 856, 860 (Fla. 4th DCA
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1997); Hetfea,475 So.2d at 128 I : Ilash & Dry Yendtng Co. t . Dep't of Btts. Reg., 429 So' 2d 790,

792 (Fla.3d DCA 1983).

The Commission may rcject or modify a conclusion of law over which it has substantive

jurisdiction, but must stat€ with particularity its rcasons for rejecting or modifying such conclusion

of law, and make a ffnding that its substituted conclusion of law is as or more reasonable than that

which was rejected or modified. Scction 120.57(lXD. Fla. Stat.; Prysi, 823 So. 2d at 825.

Rejection or modification of a conclusion of law may not form the basis for rejection or

modification of a finding of fact. Section 120.57(lXD, Fla, Stat.

RESPIONSE TO DEF EXCEPTIONS

RESPONSE TO DEF EXCEPTION NO. I.

DEF excepts to Paragraph lt0 of the Recommendcd Order, which is set forth verbatim

bclow:

I I 0. DEF fai led to demonstrate by a preponderancc of the evidence

that its actions during Period I were prudent. DEF purchased an

aftermarket steam turbine from Mitsubishi with the knowledge that
it had been manufacturcd to the specifrcations of Tensska with a

design point of 420 MW of output. Mr. Swartz's testimony
regading the inelevance of 'the 420 MW limitation was

unpersuasive in light ofthe documentation thal after the initial blade
failure, DEF itself accepted the limitation and worked with
Mitsubishi to find a way to increase the output of the turbine tof
I

DEF acknowledges that the AU set forth the correct legal standard tbr determining prudence as

established by the Florida Supreme Court. .See DliF Exceptions, tbotnote 7. DEF nevertheless

mistakenly argues that the AU applied the inconect legal standard in determining that DEF failed

to demonstrat€ that it acted prudently during the period leading up to and in restoring the unit to

scrvice after the February 20 I 7 forced outage at the Bartow plant. DEF suggests, without basis or

explanation, that the ALJ relied on "hindsight" in determining that DEF's actions wcre imprudent.
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As cvidenced by the Recommended Order, however. and consistent with the appropriate standard

of lcgal rcview. the AU expressly as,sessed all evidencc presented relating to thc conditions and

circumstances that w€r€ known. or should have been known. by DEF st the time DEF rude the

declsion onC loo* sclton ta repeatedly and exlenrively operate thc stcam turbinc ("ST") in cxcess

of420 MW and when DEF/alTed to tqhe lhe actiod it should have taken to consult with Mitsubishi.

In Paragraph 109 of the Rccommended Order, the AU exprcssly states the legal standard

applicd in the Recommended Order:

109. The legal standard for determining whetherreplacement power

costs arc prudcnt is "what a rcasonable udlity manager would have

done. in light of thc conditions and circumstanccs that werc known,
or should [havel been known. a, lhe fime lhe declsian wss tnsde."
S. Alltance .for Clean Energt v. Graham. I l 3 So. 3d 742.750 (Fla.

20t3).

(Emphasis added). Contrary to DEF's suggestion. and as evidcnced by the entirety of the rccord,

the AIJ thoroughly considercd evidence ofthe conditions and circumstanccs known, or that should

have bccn known, to DEF c, lhe fine the decisions were made. The AU found, baged on a

detailed, systematic revicw of thc compctent substantial cvidcnce of record, that DEF knov, or

should havc known, that itsactions (including thc failurctoact) "darlngperiod f "werc imprudent.

DEF fails to provide any valid factual or legal basis tbr DEFs assertion that the AU

improperty used "hindsight." or "Monday moming quarterbacking," in determining that DEF acted

imprudently during Pqiod l. Thc determination of'\rrhat a rcasonable utility manager would have

done, in light of the conditions and circumstances that werc known, or should have been known,

at the time the deckion was mode" necessarily involvcs a rcview of prior actions and

contcmporaneous materials reflecting the conditions and circumstances that existed at the time thc

decision in qucstion was nrade.
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DEF does not dispute that tlre AU's findings of fact sct forth in Paragrrph ll0 are

supported by competent substantial evidence. lnstead, DF,F simply recasts its preferrcd vcrsion of

the facts, which were duly considered and rejected by the AU.

The ALJ's determination that DEF aaed imprudently is suPported by numcrtus

uncontested findings of fact set forth in the Recommended Order. each of which are suppotted by

competent substantial evidence. including but not limircd to:

. The Mitsubishi steam turbine was originally designed for Tenaska

Power Equiprnenl LLC ("Tenaska"), to be used in a 3xl combincd

cycle configuration wirh three M50l Type It combustion turbines

eonnectd to the steanr turbine with a gross output of 420 MW of

electricity. (Recornmended Order, { 14) (Polich. Tr. 305, 325,329;

Swartz, Tr. 42, 163.212,255; Ex, E0 at 2, 3; Ex. I I l),

. The gr€ater weight of the evidence establishes thal the Mitsubishi

steam turbine was designed to operate at 420 MW ofoutput and that

420 MW was an operational limitation of the turbine.

(Recommcnded Order. n 33) (Polich. Tr. 303. 305. 325. 329,330;

Ex. 80 at 2: Er. lOE at2437-2561 Ex. 109 
^r 

12432.12438: Ex.

I l6 at 4.21: Swartz.'l'r. 42. 82-83: 127-28.130-31, 137. 163.212,

255; Ex. | | l: Ex. 80 at 3).

r Mitsubishi concluded that the damage to the blades was caused by
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(Recommended Order,

T 37) (Ex 82 at 5r I'lx. 73 ar 3: lix. | | 6 at 4).

The [DEF RCAI working papers indicate that as tate as October 15,

2016, DEF agru$ that the

(Recommended

Ordcr, '||T 59) (Swartz. '1"r. 90. 16 l - 162. 82-831 Ex. I l 5 at 19: Ex. l 16

at 4, 2l; Ex. 109 ot Bates 12432r,

OPC accurstely scates thst thc DEF working documents demonstrate

that during the RCA process. before and after the Period 5 event.

DEF consistently identitied excessive steam llow in the LP turbine

as one of the 'tnost signilicant contributing factors" toward blade

failure over the history of the stcam turbine,f

(Recommended Ordcr, l[ 7l)

(Swartz, Tr. 86-88. I l2l Ex. 73 at 3l Ex. I l5 at23,29,39,59,67,

75,87,97, 109, 123, 137, l5l. and 165; Ex. 73 at3; Ex. l 16at4).

The Energy lnformation Administration of the U.S. Dcpartment of

Energy defines "generalor nameplate capacity" as the "maximum

rated output ol'a generator. prime [tover, or olher electric power

production equipmcnt under spccilic conditions designatcd by the

manufaclurcr." 'fherc was no dispute that 420 MW was the
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"nameplatc capacity" of the Mitsubishi steatn turbinc.

(Recommended Order, t[ E2) (Swartz. Tr.224,20%210; Ex' I I l;

Ex. ll8).

r Givcn the lack of cxperience on cither side, OPC contends that DEF

should have consulted Mitsubishi bcforc purchasing the steam

turbine to ask whether Mitsubishi belicvcd it was capable of an

output in cxccss of its nameplate capacity of 420 MW. f

(Recommended Order,

n86) (Polich. Tr.308-309,32&321. 365-366; Ex. 109 at 124382

Ex. 108 at246ll. El(. 104 at 44; Ex. 72; Ex. 80 at 5; Swartz, Tr. 73,

r08, r37).

o The evidence was clear rhat Mitsubishi did not contemplate DEF's

operation ofthe steam turbine beyond th"E
The evidence was also clear that
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DEF made no effori beforc the fact to notify Mitsubishi of its

intendcd irrtcnsity of operation or to ask Mitsubishi whether it could

safely exceed

Swartz was unable to cxplain awty this criticism and thus DEh

failed to meet its burden ofdemonstrating that it prudently operated

the Bartow Plant during ttr times relevant to this proceeding.

(Recommended Order. !l 102) (Polich. Tr. 308-309,320-321,365'

366: Ex. 109 at 12438: Ex. 108 at 2461; Ex. 104 at44: Swartz, Tr.

73, l0E. 137: lix. 72; Ex. E0 at 5),

o DEF purchased an aftcrmarkct steam turbine from Mitsubishi with

knowledgc that it had been manufbcturcd to the specifications of

Tenaska with a design point of420 MW ofoutput. (Reconrmendcd

Order, f I l0) (Polich. Tr. 305. 325; Swanz. Tr.212,255).

Contrary to DEF's suggestion. the ALJ stated and applied the conect legal standard to the

evidence of record pertaining to the lacts and circumslances that existed at thc tlme thd DEF

mode the deckian ond too* uctiof to opcratc the Bartow steam turbine repeatedly and extensively

in excess of 420 MW. Thc Al.J hund, bascd on the competent substantial evidence of record, that

the operational limit of the Bartow steanr turbine was '420 MW based on the Mitsubishi design

point and the expected maximum electrical output," and that DEF s decision and action to operate

the ST rcpcatedly and extensivcly in excess of 420 MW. based on information that DEF knew. or

should have known, was imprudent. The ALJ found, based on comp€tent substantial evidence of

r€cord, that DEF should have consulted with Mitsubishi before DEF operated the ST above thc

dcsign point of 420 MW. (Rccommended Order, tf 102) (Polich, Tr. 30&309, 320-321,365-366;

Mr.

l0
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Ex.l09att243E: Ex.l08ar246l:Ex.l04ar44;Swsrtz.1'r.73.108"137; Ex.72zEx.80at5).

Thc AU found that DEF presented no evidence that DEF consulted with Mitsubishi priorto doing

so, and further found thar DEF's expcrt "was unable to explain away this criticism.n lbtd The

AIJ's flndings of fact and competent subsantial evidence of record suppon the AIJ's ultimate

determination set forth in Paragraph I l0 of the Recommended Order that DEF failcd to cafry its

burden of proof to dcmonstrate that DEF acted prudently during the period in question,

The crse cited by DEF, t'ilo. kwer Corp. v. Public Sen'ice Com'n,456 So. Zd 451,452

(Fla. | 984), rrlating to the application of'hindsight" is inapposite and readily distinguishablc on

is facts. ln Fla. Power Corp.. the Florida Supreme Court held that thc Commission could not

retroactively, i.e.. "in hindsight." re-designate "non-safety-ttlated" repair work as "safety-related,n

and thus the Commission could not retroaclively apply the highcr standard of care applicable to

"safcty+elrted work" when detcrmining whcther the work at issuc was prudently performed. ,9ee

Fla, Puq,er Corp. 456 So. 2d at 45 | ("Our review of the rccord indicated that the extendcd repair

work involved at the time was not per se safety-related," thus na safety-related standard" that

involved'b very different risk and a nruch higher standard ofcare." could not be rcuoactively

applied.); tue also fla. Power Corp. v. Puhlic *rvice Com'n,424 So. 2d 745, 747 (Fla. 1982)

('Our independent review of the record discloses that the particular task which resultcd in the

accident was but a small part of the extended repairs to the fuel transfer mechanism. The record

further indicates that the repair work, per sc. was not safety-rclated, and this was, in patt why the

use of the test wcight was not recognized as being safety-related."). ln essencc, the Supreme Court

held that tlre Commission could not change the standard of care nrules of the game," namely

whether a task was or was not 'safety-related" at the time it was performed, when the action in

ll
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question was later rcviewed. Here, nothing supporB the notion that any "rules of thc gameo were

changed while the AU consider€d the disputed facts of the csse.

DEF goes on to cxtensively reargue and rehash arguments that DEF previously prcsented

to the Au and that the ALJ rejected. DEF improperly urges the Commission to make alternative

findings that contradict the findings made by the ALJ, whish the Commission may not do. DEF

also urgcstle Commission to make new findings that, upon examination, ar€ not supPorted by any

cvidence of rccord. DEF makes the following assertion on page 3 of its Exceptions;

Beforc commiuing to purchase the S1', DEF contracted with
Mitsubishi to esscss whether the ST design conditions were

compatible with the Bartow Plant's proposed 4xl combined cyclc
dcsign configuration. As part of this asscssment, DEF informed
Misubishi that DtsF intended to operrte the Bartow Plant and thc
ST in 4x I oontiguration with a power hctor excecdinglwhich
would result in the generation of more than 420 MW' T. 42, 135'
| 36, l4?-l 4E, 2 I 3-21 5. 234. 258, 278, 356.

A careful rrview of each of thc pages citcd by DEF l'ails to rcveal any evidence remotcly indicating

that Mitsubishi had been informed that DEIj intended !o operat€ the ST above 420 MW. DEF

prescnted no evidence at the tinal hearing to contest Mr. Polich's testirnony that DEF did not inform

Mitsubishi of its intent ro operate the S'f above 420 MW, much less that DEF intended to oPerate

it atl folich, Tr, 329-330.)

DEF attempts ro re-argue that "Mitsubishi bclieved the ST was capablc of operating above

420 M The ALJ, however, found DEFs argument

unpcrsuasive. See Recomrnendcd Order. Paragraphs | | l, I I 2, I I 3. | | 4' I l 8, I 19 and l2l.

DEF furthcr attemprs ro t€-srguc that "[i]n the utility industry, the nameplate rating is not

regsrded as an bperating paran€t€r."'and rhat "the general standard followed in the industry is to

operate $cam turbines within operating parametcm providcd by the original equipment

manufacturer whilc also striving to achieve the mosl cflicicncy for utility customers." The AU,

t2
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based on the entirely of the record, found DEF's argumcnts "unpersuasiven with re*pect o thc

prudence of DEF's decisions and actions during the pcriod lcading up to and in rcstoring the unit

to servicc after the February 20 l ? forccd outage at the Bartow plaut.2

DEF next rcargues that "DEF had appropriate oPcrating parametcrs in place, and DEF

properly foilowed these parametcs." throughout Periods l-5, and that the ALJ erred by viewing

DEFSJ of Mirsubishi's 4?0 MW operating parameter in Periods 2 - 5 as a concession

thst it wus a "previots limitation." The Al,J. based on comp€tent substantial cvidence of rccord,

concluded that DEF's actions after the first bladc failures acknowlcdged and confirmed that thc

dasign point and operating limitation ofthe steam turbine was 420 MW. The comPetent substantial

evidence relicd on by the AU includes th

- 

provided by Mitsubishi. (Swartz, Tr.90, 16l-162, E2-E3; Ex. l15 at 19;

Ex. I f 6 x4,21; Ex. 109 st Bates l&32I As evidenccd by the Rccommended Order' the then-

contcmporancous evidencc of the 420 MW design limitation thrt was available in 2006-200E and

DEF's consistent and ready acknowledgemcnt of that operational limit in 2012 tas morc

pcrsuasive to the AU than the testimony and arguments pr€sented by DEF at the final hearing.

The AU expressly found the testimony of DEFs expen witness on this point "unpemuasive.n

(Rccommended Order, Pangraph I l0). lt is thc sole provincc of the AU to det€mine and weigh

2 The nU found that the concept of "nameplate" is but one of many indicia of lhe intcnded

operational limit of the ST ad. as set forth in the AU's findings of fact, that Mitsubishi clcarly
infonned DEF of the limit ofthe ST through

I The ALJ funher found, based on competent substantial evidence ofrecord, that DEF's
operation of the ST for approximatcly half of the total 2 1.734 hours at 420 MW or above, with
2.973 of thosc hourc abow 470 MW in Period I, was not an incidentrl exceedance of a number
on a nameplate label. but instead was a failure to exercise reasonable care in openting the steam

turbino in a configuration for which it was not designed. (Recommended Order, t[ 35) (Swartz, Tr.
285,137,127-129,130-131,76-77,82-83.159-162,169: Polich.Tr.302-305,330,332;Ex. ll5
atl9,24i Ex. I l6 at4,2l: l'lx. 108 at2437-2361: lix. l09at Bates 12432-12439).
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the credibility of witness testimony. and the Commission may not substitutc its vicw of the

evidence for that of the ALJ.

Finally, DEF suggests that the Commission should rsject the ALJ's ultimatc.dctcrmination

that DEF acted imprudentty in this case, because the AIJ's determination of DEFs imprudencc in

tlris case 
,,would also inhibit a utility's ability to maximize output for the b€ncfit of its customers'"

DEF,s assertion lacks merit. The AU's determination in this case is based on the evidence of

record and is consistent with applicable law The Recommended Order contains no findings of

fact or conclusions of law that would inhibit a utility's ability or incentive to prudently maximize

output for the benpfit of its customers. Thc only thing a final order adoping the Recommended

Order would inhibit or discourage is imprudent utility power plant opention and managcmcnt, not

prudently oPtimizing outPut'

Paragraph t l0 of the Recommended Order applies the conect legal standard, is based on

factual findings supported by competent substantial evidence and cannot be disturbed. DEF's

exception to Paragraph I l0 must be DENIED.

RESPONSETO DEF EXCEPJIqN NQ.2.

DEF excepts to Paragraph I I I sf the Recommended Order, which is set forth verbatim

below:

I I l. DEF's RCA concluded that the blade failures werc caus€d by

that would allow an operalor to run

its capacity.

This pangraph of the Recommended Order contains factual findings that suPport the ALI's

ultimatc conctusions of law. The Commission miy not rcject the findings of fact in Paragraph I I l

I
a way
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unlcss there is no competent substantial evidcnce to support them. Similarly, a finding that is both

a factud and a legal conclusion cannot be rejected when there is subsantial comptent evidence

to support the factual conclusion and thc legal conclusion ncccssarily follows. Berger,653 fu. 2d

at 460; Strickfand, 799 So. 2d at 279: Dunham.652 So. 2d at E97.

The AIJ's findings of fact set fo*h in Paragraph I I I are supported by compctent,

substrntial wi&noe and cannot be disturbcd. (Swartz, Tr. I 79; Ex. 82 at 5; Ex. | 03 at 55; Ex. 104

at 14; Ex. I l 5 at I 80), The Al,J is solely authorizsd to weigh and balanse the evidence, determine

the credibility of witnesses. and draw reasonable inferences from the evidpnce, See Hefeav.

Depl. of Bus. Reg., 475 So. 2d at I 28 l -2. DEF' does not suggest any enor of law, docs not disPute

frat the findings of fact are suppond hy competent substantial evidence, and does not contend

that the proceedings faited to comply with essential rcquircments of law. Instead, DEF simply re-

argrrestheevidenceofrccotdandmakesnewarguments. Pursuanttosection 120.57(lX0,Florida

Statutcs, the Commission may not rcwe igh thc evidence, consider "evidencen not of recotd, nor

modify or reject an AU's factual finding when the finding is supported by competent subatantial

evidence of necord. 'this is true even when the rccord may contain conflicting evidencc, and when

the Commission may disagree with the AtJ's view of the evidence. As noted by the court in

Hettetz:

ll as is often the gase, the evidence presented supports two
inconsistcnt findings, it is the hearing oflicer's role to decide the

issue one way or the other. '[he agency may not rcject the hearing
ofTicer's finding unless there is no competent. substantial evidence
from which the linding could reasonably be infened. The agency is

not authoriz.ed to weigh the evidence presented.judge credibility of
witnesscs. or othenvise interprct the evidence to fit its desired
ultimate conclusion.
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Finally, in its second biccption, DliF again re-argues the issue of the timing of when the

drmap occuned in Period l; howevcr. this issue is not addrcssed in Pangraph I I I of the

Rccommended Order. 'l'he findings of fact in Paragraph I I I of the Recommended Order are

supported by competent. substantial evidcnce of record and may not be disturH. (Swartr Tr.

108; l?9; Ex. 80 at 6; Ex 82 at 5: Ex. 103 at 55: Ex' 104 at 14; Ex. l 15 at 180). DEFs orception

to Paragnph | | I mus be DI;NIED.

RESPONSETO DEF EXCEI''ilON NO.3.

DEF excepts to Prragraph I 12 of the Recommended Order. which is sct forth vcrbatim

below:

-

Paragraph I 12 of the Recommended Order contains findings of frst that support the AU's

conclusions of law. The Commission may not reject the findings of fact unless there is no

competent substantial evidence ol'record to support them. 'l'he ALJ's findings of fact in Paragraph

I 12 ar€ supported by cornpetent substantial evidence of record, including:

. Mitsubishi prcparud a root cause assessment. dated Scptember 2017,

in which il determined that

(SwarE, Tr.

I 00; Ex. 82 at 5-6).

r Mitsubishi concluded
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IIr (Swartz..'t'r. | | l-12. 86-88: Ex 82 at 5; Ex' 73 st 3;

Ex. I l5 sr23,29,39,59,67.75. 123, 137. 153, 165' and 179).

DEF does not dispute that the AUs findings of facl are supported by compctent subslantial

evidence. DEF neverthelcs3 rt-argues its version ofthe evidence as to the "root causen ofthe blade

failures, and urges the Commission lo find facts that contradict the facts found by tlrc AU. The

AU's findings of fact and conclusions in Paragnph I l2 of the Recommended Order are suPported

by competcnt substantial evidence of recond and cannol be disturbed. DEFs exception to

Paragnph I 12 must be DENIHD.

RESPONSE TO DEF EXCEPI'ION NO.4.

DEF exccpts to Paragraph I 13 of the Recommended Order, which is set forth

verbatim below:

| 13. Mr. Polich pcrsuasively argued that it would have been simple
pudcncc for DtiF'to ask Mitsubishi about the ability of the turbine
to operate continuously in excoss of 420 MW output bcfore actually
operating it at tho$ levels. DEF undcrstood that th€ blades had been

designed for thc 'l'enaska 3x I conliguralion and should have at lcast

explored with Mitsubishi the wisdom of operating the steam turbine
with steam flows in exccss of those anticipoted in the original
design.

This paragraph of the Recornmended Order contains f'actual findings that support the AIJ's

conclusions. The Comnission may not rcject these findings of fact unless there is no competcnt

substantial evidence to support thenr. DliF' does not dispute that the findings offact are supported

by competent substantial evidense. nor prollbr or support a diffcrent legsl analysis or conclusion

in its exception. lnstcgd. Dhllj rchashcs the cvidencc and urges the Commission to make nel\t

findings that contradict the findings made by thc AlJ, arguing that its proposed new findings arc

l7



ORDERNO.
DOCKET NO. 2O2OOOOI-EI

PAGE 92

Attachment A

nas or morr rcasonable" than the findings made by the ALJ. Pursuqnt to 120.57(1X0, Florida

Statutcs, the Commission may nol substitute new findings of Sct for those made by the AIJ even

if the Commission views the proposed new findings "as or mott reasonable" than those rnade by

the AU. The legal standard fot rcjccting or modifying an ALt's frnding of fact is whether the

AU's finding ir supported by competent substantial evidence o[ record. In Paragraph I 13 of the

Recommended Order. the AU expressly finds the expert testimony of Mr. Polieh c'redible and

pcrsuasive, and the testimony presenled by DEF unpersuasive, with respect to the issuc ofwhcther

DEF acted as a rcasonable utility manager would have done in light of the conditions and

circumstances that were known. or should have been known, at the time the decision was made.

As noted above, thc credibility of witnesses is wholly a factual determination within the sole

provincr of thc AU. S,rickldnd,799 So. 2d sr278 ("the weighing of evidence and judging of the

credibility of witncsses by the Adminisuative Law Judge are solely the prerogative of the

Adminisuative Law Judge as finder of hct.").

The AU determincd, based on the competent, substantial evidenc€ of record, that DEF

failed to cany its burden of proof that il acted prudently during the period in question. (Swartz"

Tr. 82-83, 116,127-129,130-131, 137: Polich, Tr.308-309. 320-321t Ex. 105 at Bates 6875; Ex.

108 at 2437 -256 | ; Ex. l 09 al Bates 12432-12439: and Ex. I | 6 al 4 and 2 I ).

The AIJ's findings of fact in Paragraph I l3 of the Recommended Order are supported by

competent substantial evidcnce of record and cannot be disturbed. DEFs exception to Paragraph

I 13 must be DENIED.
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RESPONSEJO DEF EXCIiPTION NO.5.

DEF excepts to Paragraph I 14 of the Recomnrcnded Order, which is set forth verbatim

below:

l14. The rccord evidence demonstrated an

that vibntions associated with high energy loadings were the

pimary causc of thc l,-0 blade failures. DF.F failed to satisfy its

burden of showing its actions in operating the sleam turbine in

Period I did not cause or contribute sigrificantly o the vibrations

that repeatedly damaged the L-0 blades. To the contrary, the

preponderance of the evidcnce pointed to DEF's operation of the

stcam turbine in Pcriod I as the most plausible culprit'

Pangnph I t4 of the Rccommended Order summariz.es thc findings of fact that support the AIJ's

ultimate determination. The Commission may not reject these factual portions of thc paragraph

unless therp is no competent substantial cvidence supporting thcm. DEF does not disputc that the

findings offact and conclusions in Paragraph I 14 olthc Recommended Order arc supported by

comp8tcnt, substantial evidence. nor does DEF proffer or support a differpnt legal analysis or

conclusion in its exception. Instead, DEF sinrply offcrs the conclusory stttement that it would be

,,as or morc reasonable to conclude that DEl" actioffi did not cause or contribute significantly to

the L-0 blade damage that occuned during Periods I through 5.' The Commission's scope of

revicw is whether the findings of fact are supported by competent substantial evidence of rccord'

The ALI'3 findings offact in Paragraph I 14 arc supported by competent substantial evidence of

record. (Swartz,Tr.42,73. 108, 163.l2l-122.126.127. 132,137; Polic.h. Tr. 303-306, 32F330;

Ex. 72; Ex. 80 at 2. 3, and 5: Ex. I 08 at Bates 246 I ; Ex. | 09 at Bates 12432-12439; Ex. l 15 at 23,

29, 39, 59, 67, 75, 123, I 3?, | 53. 165. and 179 nd Ex. I 16 al 4 and 2l ).

In its exception DF,F asserts that the AU's findings of fact and conclusions of law imposed

an "impossible standatd of proving e negative" on DEF. as the party with the burden of proof.

DEF s argument does not fairly reflect the Al-J's findings o[ fact and conclusions of law. The AU
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con€ctly dctermind. and DEF does not dispute, that the utility crrries the burden of ptoof to

dcmonstrrte the prudence of DEF's dccisions and actions during the period leading up o and in

restoring thc unit to service after the February 201 7 forced outage at thc Bartow plant. The AU

detcrmined, based on the competent substantial evidence of record that DEF hiled to carry its

burden of proof to demonstratethat it acted prudently during the period in question. The AU

found, bosed on the competent substantial evidence of record that DEF acted imprudently, and

further found that DEF failed to rebut the evidence of its imprudence. The Rccommcndcd Order

rcflects that DEF failcd to cstablish a prima facie case that it acted prudcntly and failed to provide

evidcnce to rebut the persuasive evidence of its imprudence. The AU applied the corrcct legal

standlrds with respect to the burdsn of proof and the determination of prudence. The AU's

frndings of fact set forth in Pangraph l14 of the Recommended Order are bascd on comPetent

substantial evidence ofrccord and may not be disturbed. DtlF's cxception to Paragraph I 14 ofthe

Recommended Ordermust be DtiNlED.

RESPONqE TO DEF EXCEPTION NO. 6.

DEF excepts to Paragraph l19 of the Recommended Order, which is set forth verbatim

bclow:

| 19. lt is speculative to state that the original Period I L-0 blades

would still be operating today had DEF observed thef of
420 MW. lt is not speculative to stat€ that the events of Periods 2

through 5 were precipitated by DEF's actions during Pcriod l. lt is
not possible to state what would have happened from 2012 ro2017
if the excessive loading had not occuned. but it is possible to strte
that events would not have been the same.

In its exception, DEF rr-argues thal there was no- to the ST following Period l,

and urges the Commission to reject the Al,J's finding of fact that "[ilt is not speculative to stat€

thst the events of Pcriods 2 through 5 were precipitaled by DEF's actions during Period l.' DEF
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asks th€ Commission to substitute a new finding that othe damage to ttrc L-0 blades that occurred

during Periods 2 thmugh 5 was not precipitated by DEF s operation of thc ST during Period 1."

(DEF Exccptions, p. 9).

Tlrc findings rnd conclusions in Paragraph | | 9 of the Recommcnded Order summarize the

AU's findings of fact in Pangraphs 84 and 89 of the Recommended Order that '[t]hcre would

have becn no Periods 2. 3. 4. or 5 but hr DF.F s actions during Period ln and rtjccting DEF's

argum€nt ttrat DEF'S oPeration of bcars no

rctation to the ultimate failure of thc S"l'in Period 5. lndeed. in Pangraph 89 ofthe Recommended

Order; the AU finds that:

DEF ran the unir bcyond 420 MW without consulting Mieubishi'
Mr. Polich found it a tribute to the design of the I 40' L-0
blades that thcy did not suffer damage sooner than they did. The
steam turbine operated from June 2009 until March 20 | 2 before the

blade damage was noted. lt was impossiblc to state exactly when thc
blade damage occuned in Period l. but Mr. Polich opined that the

damage was most likely cumulative.

In footnote 4 of the Recommended Order. the AU further finds that:

DEF made much of the fact that it could not be said preciscly when

during Period I the damage to the blades occuned, pointing out that
ther€ was a 50-50 chancc that the blades were damaged when the

turbine was opersting below 420 MW. This argument fails to
consid€r the cumulative wear caused by running the unit in excess

of its capacity half of the timc. 'lhe exact moment the damage

occunsd is besidc the point.

The AU's findings of fact arc supporled by comp€tent subotantial evidencc of record, including

the credible expert testimony ol'Mr. Polich relating to the cumulative operational effects on thc

Bartow facility. Moreov€r, as the finder of fact in a formal administrativc proceeding the AU is

pcrmitted to draw reasonable inferencss from the competent substantial evidence in the recod.

Amadorv. seh. Bd. otMonrce ('ounty.225 So.3d 853.858 (Fla.3d DCA 2017) ("Mhere
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rcasonable peopte can differ about thc faets. however. 0n agency is bound by the hearing ofticefs

rcasonabh infcrences bascd on the conflicting infercnces arising l'rrom lhe cvidcnce"), citing

Gresethv. Dep't of Health & Rchsh..$ervs, 573 So.2d 1004. 1006F1007 (Fla.4th DCA l99l).

The AU's findings in Paragraphs E4. E9, and | | 9 of the Recommended Order art oupporrcd

by compctent substantial evidence of rccord, including:

r lf DEF had operatcd the stcam turbine at the Bartow Unit 4 in

accordance with the design outputof 420 MW or less, thore is no

engineering basis to conclude that the original L-0 blades would not

still be in operation todny. (Polich. Tr. 308-309. 320-32 I ).

(Polich, T. 304-

309, 334, 352: Swarrz. Ti. 86-88, I 12: Ex. 73 at3: Ex. I 15 at 23,

29. 39. 59, 67. 7 5, E7, 97, | 09, 123, 137, I 5 l, and 165; Ex. 73 at 3;

Ex. I 16 at4).

(Swartz, T. l0E,

179; Er. 103 at 55: Ex.80 at 6: Ex. l(X at 14; Ex. I 15 at lEO).

Thc installation ofthe pressurc plate and associated de-rate were due

to improper operalion above 420 megawatts in Period l. (Polich,

Tr.36l).

A pnrdent utility managcr. liom both a warranly ard a regulatory

perspectivc. would havc rcqucslcd writtcn verification from
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Mitsubishi that the steanr turbine could be safely operated above 420

MW of output. (Polich,'li. 361'362;304'309).

Thc ALJ's findings of facr and conclusions in Paragraph ll9 are supportcd by

compctent substantlal cvidence of record and the Commission is not free to substitut€ ne\ry or

altemative findings urged by Dtil.'. Moreover. DEI'had the burden of proof to demonstf,ate tlrat it

acted prudcntly and thrt lhe costs incurrcd werc not the result of DEF's imprudent actions or

inactions. To the contrary. DEF failed to carry that burden and prove its actions in operating thc

plant wcre prudcnt and it failed to prove thrt the damages were the result of prudent operations

and thus should be rccovercd From rateps)crs. DEt"s exception to Paragraph ll9 of the

Recommended Order must be DF,NIED.

RESP.9NSETO DEF EXCDP'I'ION NO. 7.

DEF excepts to Paragraph 120 of the Recommended Order, which is set forth verbatim

below:

| 20. In his closing argumcnl. counscl for White Springs summarized thc

equities of the situation very well:

You can drivc a lbur-cylinder liord Fiesta like a VE Fenari, but it's not
quite the same thing,. At 4.000 RPMs. in second gear, the Fcrnri is

already doing 60 and it's just wanning up.'l'he Ford Fiesta, however,

will bc moaning ond bcgging you to slow down and shift gean. And
that's kind ol'what we'rc talking about here.

It'g concedcd as fact that the root cause of the Bartow low prcssule

turbine problems isE caused repeatedly over time.

The answer to the qGstion is was this due to the way [DEF] ran the

plant or is it due to aI? Well, the answer is both.

The fact is that [DEFI bought a steam turbine that was already buih for
a different configuration that was in sorage, and then hooked it up to a

configuration ... that it knew could produce much more steam than it
needed. lt had a generator that could produce nrore megawatts, so th€

limiting f'actor was the steam turbinc.

23



ORDER NO.
DOCKET NO. 2O2OOOO1-EI

PAGE 98

Attachment A

On its own initialive. it dccided to push more stcam through thc steam

turbine to g€l more megawans until it broke'

8o from our persPective, [DEFI clearly was at fault for pushing

excassiye stcstn flow into the turbine in the first place. The repair which

hrs bcen esublished ... may or may not wortc' but the early operation

clcarly impeded IDEF'sl ability to simply claim that Mitsubishi was

€ntirely at fault. And under those circumslances, it's not aPPropriatc to

assign the cost to the consumes.

In Paragraph 120 ofl the Recommended Order, the ALJ expresses agrccm€nt with counscl's

summation of the "equities of the situation." As discussed in detail in the responses to DEF'S

Exceptions | - 6 above. thc AU's numefttus factual finding supporting the ALJ's ultimate

dctermination that DEF acted imprudently and should be required to bearthe resulting replaccment

power costs are supported by competent substantial evidence. (Polich, Tr. 304-'309' 361'362;

Swsrc,Tr.86EE, I l2; Ex. 73 ar3; Ex. I l5 ar23.29,39.59.67,75,87,97,109' 123' 137, l5l'

and 165; Ex. 73 at 3; k. I 16 at 4).

ln its Exception to Pangnph 120 of the Recommended Order. DEF docs not dispute that

the AU's findings of fact and ultimate determination are supported by competent subsbntial

evidence. Instead, DEF offers a conclusory argument and improperly urges the Commission to

reject the AU's findings of fact and to substitute contradictory findings. As sct forth in the

rrsponses to Excepions t through 6 abovc. lhe AU's findings that DEF acted imPrudently snd

detcrmination that DEF should be rsquired to bear the resulting rePlacement power costs ar€

supportsd bycompetent substantial cvidence of record and are consi$ent with applicablc law. The

Commission is not fiee to reject the ALJ's finding that DEF acted imprudently and to thcreby

modify the AUb ultimate determination that the costs of the forced outagc should be borne by

DEF. DEF s cxception to Paragraph 120 is without merit and must be DENIED.
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RESPONSETO DEF EXCEPTION NO.8.

DEF excepts to Paragraph l2l of the Recommendcd Order. which is sel forth verbatim

below:

| 2 | . Thc gn'stcr weight ofthc cvidence supports the conclusion that

DEF did not exercise reasonable care in operating the steam turbine

in a conliguration for which it was nol designed and under

circumstances whigh DEF knew. or should have known, that il
should have proceeded with caution, seeking the cooperation of
Mitsubishi to dcvise a means to oP€rate the stcam turbine above 420

MW.

Paragnph l2l of the Recomnrended Order summsriees the ALJ's numerous findings rclating to

whether DEF acted imprudcnrly. As reflected throughout the Recommended Oder, and s* fotth

in detail in the responses to Exceptions t - 6 above, the ALJ's ultimate detennination tlrat DEF did

not cxcrcisc rcasonabh cerc in operating the steam turbine in a configuration for which it was not

designed, is supported by competent substantid evidenee. The Commission is not fiee to reject or

modify findings of facts, or conclusions of law that logically flow liom such findings, when the

findings arc supported by compclcnt substantial evidence ofrecord. DEF s exccption to ParagraPh

12l is without merit and should bc DliNlED.

RESPONSE TO DEF EXCEPTION NO. 9

DEF excepts to Paragraph 122 of thc Recommcnded Ordcr, which is set forth verbatim

below:

122. Civcn DEF"s failure to meet its burden, a refund of replaccment
pow€r costs is wartanted. At least $l l'l million in replacement

pow€r was requircd during the Pcriod 5 outage. 'fhis amount should

be refunded to Dlil"'s customers.

Paragraph 122 of the Reconrmended Ordcr sunrmarizes the ALJ's numerous findings rclating to

whethcr DEF acted imprudently, and should be required to bear the resulting replacement power

costs. As reflected throughout the Recommcnded Order. and set forth in detail in thc responscs to
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Excrptions I - 6 above. thc AIJ's ultimate dctcrmination that DEF did notcxercise reasonable car€

ln opcmting thc steam turbins in a confrguration for which it was not designcd, and therefore

should bc rcquircd to bcar the rcsulting replaccment power costs, is supported W compclent

subsuntial cvidencc of record. Because thc ALJ's lindings of fact are supporicd by competent

sub,stantial evidence of record and thc ALJ has applied the corrcct law to the facts, DEFs exccption

is without merit and must bc DENIED'

RESPONSETO DEF EXCEPTION N9. 10.

DEF excepts to Paragraph 123 of the Recomrnended Order. which is sct forth vcrbatim

below:

123. DEF failed to cary its burden to show that the Period 5 bladc

damage and the required rcplacement power costs werc not

consequence$ of DEF's imprudent operation ofthe steam turbine in

Period l.

In its cxccption to Paragraph | 23 ol'thL. Rccommcndcd Order. DEF does not disputc that the ALJ's

conclusion in Paragraph | 23 is supportcd by compstent. substantlal evidense and is consistent with

applicablc law. Instead. DEF improperly offers the conclusory argument that the Commission

should reject the AIJ's findings, rr-*eigh the evidence, and substitute newand directly contraty

findings that alp favorable to DEF. As set forth in detail in the rcspons* to DEF s Exceptions l -

6 above, ttrc AU's frndings of fact arc supported by competent substantial evidence of record and

thc AU applied the correct legal standard to thc cvidcncc of record. DEF's exception is without

mcrit and must be DENIF,D.
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RESPONSETO DEF EXCEPTION NO. II.

DEF excepts to Paragraph 124 oflthe Recommended Order, which is set forth verbatim

below:

I 24. Thc dc-rating ofthe steam turbine that rcquired the purchas-c of
replaccment powir for the 40 MW loss caused by insullation 9f tle
pEssure plate was a consequence of DEF's failure to prudently

bpcratc the stcam turbine during Period l. Because it was ultimately

rcsponsible for the de-rating. DEF should refund replscement costs

incurted from the point thc' steam turbine came back online in May

2017 until tlre start of the planned fall 20t9 outage that allowcd the

rcplacementol'the pressurc plate with theIII
f in l)ecember 2019' Based on the recod evidcnce, the

amount to be rcfunded due to the de-rating is $5.016'782.

The ftndamcintal pcmise of DEFs exception to Paragraph t24 of the Rccommended Oder is

DEFs conclusory r€-argument that "DEF proved by a preponderance of the evidence that its

opefation of the ST during Pcriod t was prudent.u The ALJ found, based on the compctcnt

substantial evidence of recod. rhat DEF's operation of the ST during Period I was nol prudent.

DEF firrthsr excepts to thc At,J's conclusion that DEF should be rcquired to refund

rrplaccment pow€r costs relalcd to the instrllation of the prtszure pl8tc. As sct forth in detril in

the Recommended Order, and in the r€spons€s to DEF s Exccptions I - 6 above, the ALI's findings

8rc supported by compernt substantial evidcnce. The ALJ duly considered DEF's imprudent

dc6truction of a portion of the full capability of the ST that rtquired installation of the prcssurc

plarc. (Polich, Tr. 361). 'l'hc basis for the AU's finding that ratepayeF should be refunded

replaccment pow€r eo$ts is DFIF's imprudence in operating the Bartow unit. The pressurc plate

bandagc stopped thc bleeding, resulting in a 40 MW de-rated output, btrt did not imrnunize DEF

from the effects of its underlying imprudence.
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Notably, DEF does nor exccpt to thc AU's relatcd findings and conclusions in Pangnph

108 ofthe Recommended Order. in which the ALJ sets forth DEF s budcn of proof as it relstes to

any replacrment Powc costs arising from installation of thc pressurc plate:

108. This is r de novo procceding. $ 120.57(l[k)' Fla' Stat'

P€titioner, DEF, has the burden ofproving by a prcponderance of
the evidence. that it acted prudently in its actions and decisions

lcading up to and in rcstorin€, the unit to service after dre Februrry

2017 forccd outage at thc Bartow Plant' Additionally' DEF must
prove by a preponderance ol'the evidence thst no adjustmcnt to
teplacenent power costs should be made to account for the fact that

after the installation of a pressure plrte in March 2017' the Bartow

Plant could no longer produce its rated nameplate capacity of420
MW. Dep't of 'lmnrp. v. J.W.C. Cb'. 396 So. 2d 77E 7E8 (Fla. lst
DCA l98l); $ 120.57(l)0). Fla. Stat.

DEF had the burden ofproofto show that it acted prudcntly and ttrat the costs incurred werc not

thc result of DEF's imprudent actions. lt did not carry that burden. To the contrary, DEF failed to

pmve its actions in operating the plant were prudent. and tirrther failed to prove that tlre damages

resulting from the dc-rate were the result ofprudent operations and thus should be recovcred from

ntepa)€rs. Therefore, DEF should be required to refund the amounts determined in the

Recommcndcd Order. DEFs Exception to Paragraph 124 of the Recommended Order should be

DENIED.

RESPONSE TO DEF EXCEPI'ION NO. I2.

DEF cxcepts to Paragraph 125 of the Recommended Order. which is set foch verbatirn

below:

| 25. The total amount to be rcfunded to cu$tomers as a result of the

imprudence of Dlll"'s opcration of the steam turbine in Period t is
$16. 1 16.782. without intercst.

DEFs exception to Paragraph 125 of the Recommended Ordcr is a conclusory rcststement of

DEFs re-argument that DEF "operated the ST prudently at all times relevant to the replacement
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power costs md is, therefors. not required to refund rny amount to its customers." Ag sct forth in

dctail in dre Rccommon&d fuer and in the he$ponscs to DEFs Exceptions I - 6 above, the ALJ

foun4 bascd on thc compctcnt substantial evidence of record. thst DEF failed to carry its burdcn

of proof to d€monstratc that DL:IF acted prudcntly during Period I and that no idjustmcnt !o

ruphcement power costs should tre nrade to account for the fact that, after the installation of s

prssur€ plate in March 2017. the Bartow Plant could no longor produce its rated namcplate

capacity of 420 MW. DEF docs not conterd that the finding of hct and conclusion sct forfi in

Paragraph 125 of the Recommended Order is not suppond by competent substantial widence,

but ingtead urg6 th€ Commission to re-weigh lhe evidence and substitute a ncw conclusion

without evcn poffering an altcrnative legal analysis, which the Commission may not do.

cQNCLUSTON

Thc Commission rcl'errcd this matterto the Division of Administntive H€arings to conduct

r formal evidcntirry hearing on two questions of disputed fact. Thc AU conducted tbc formal

evidentiary tnaring heard and reviewed extensive testimony of expcrt witnesses, reviewed

voluminous documennry cvidcnce. madc numerous findings of fact that are supportcd by

competsnt substrntial evidence, and applied the correct legal standard to detcrmine that DEF did

not meet its burden of proof to show that that it actcd prudently in operating its Bsrtow Unh 4

plant and in rcstoring the unit to service after thc February 2017 forped outag€; and that DEF

thcrcforc may not rccover, cnd thus should refund. S | 6. I 16.782 to its customers for replacement

pow€r costs rcsulting from thc stcam turbine outages from April 2017 through Sbpt€mber 2019.

DEF s exceptions to the Recommcnded Order are without merit and should be denied, and the

Comrnission should adopt tlre Recommended Order in full as the Final Orderof the Commission.
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DATED Tl{lS 2li day of May 2020.
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/s:t Jon C. Mqle. Jr
Jon C. Moyle, Jr
Karen A. Putnal
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l | 8 North Gadsden Street
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