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PRELIMIN STATEMENT

Within this Joint Answer Brief, Joint Appellee State of Florida,

Office of Public Counsel is identified as the "Office of Public Counsel"

or "OPC" and Joint Appellee Florida Industrial Power Users Group is

identified as "FIPUG." Appellee State of Florida, Public Service

Commission is identified as the "Commission" or the "PSC." Appellant

being appealed, Commission Order No. PSC-2O2O-O368A-FOF-EI is

identified as the "Final Order."r The Recommended Order issued in

Florida Division of Administrative Hearings Case No. 19-6022,

adopted by the Commission and approved as the Final Order, is

identified as the "Recommended Order." The Florida Division of

Administrative Hearings Administrative Law Judge is referred to as

the "ALJ."

I Use of the term "Final Order" refers to the amended Final Order.
The PSC amended the Final Order to include the ALJ's Recommended
Order as an attachment. R. 6269-6305.

1

Duke Energr Florida, LLC is identified as "Duke" or "DEF." The order



Citations to the Record below are designated by "R. #" where #

indicates the page or pages of the Record.2 Citations to OPC and

FIPUG's Joint Appendix are indicated as "Joint App. p.#." Citations

to the Findings of Fact set forth in the Recommended Order, adopted

in toto by the Commission in its Final Order, are designated as "R.O.,

F.O.F. fl," where fl designates the applicable paragraph of the

Recommended Order. Citations to the Conclusions of Law set forth

in the Recommended Order are designated as "R.O., C.O.L. Jf ," where

fl designates the applicable paragraph of the Recommended Order.

Citations to the Final Order below are designated "F.O., at #," where

# refers to the page of the Final Order. Yellow highlighting indicates

information required by law to be maintained as confidential under

orders of the Commission. Redactions in black are made for the

public version of this brief.

2 Joint Appellees discovered that exhibits 68-75 and 80-82 from the
formal evidentiary hearing which were entered into the record were
apparently inadvertently omitted from the record transmitted to the
Court. Exhibits 73-75 and 80-82 are confidential. All have been or
will be submitted to the Court by stipulation of the parties, pursuant
to Rule 9.200(0(1), Florida Rules of Appellate Procedure. For the ease
of reference, the Joint Appendix contains non-confidential exhibits
68, 69,71, and 72.

2



STATEMENT OF THE CASE AI'[D FACTS

The Joint Appellees reject the Statement of Facts in Appellant's

Initial Brief as incomplete and as including allegations of "facts" not

found below. Given that no party filed Exceptions to the ALJ's

Findings of Fact below, this Court must only rely on the Findings of

Fact as set forth in the Recommended Order, adopted tn toto by the

Commission in its Final Order. See Enutl. Coal. of Florida, Inc, U

Broward Countg, 586 So. 2d 1272, l2I3 (Fla. 1 st DCA 1 99 1) ("Having

filed no exceptions to the findings of fact contained in the

recommended order, Environmental Coalition has thereby expressed

its agreement with, or at least waived any objection to, those findings

of fact. The facts relied on by this court are taken directly from the

recommended order.").

In the interest of efficieflcy, Joint Appellees adopt as their

Statement of Facts the Findings of Fact set forth in the Recommended

Order as adopted by the Final Order below. R. 6244; Joint App. p

4l-146.

I Statement of the Case

In November 2019 the Commission referred the instant matter

3



to the State of Florida Division of Administrative HeariDBS, requesting

the assignment of an Administrative Law Judge to conduct a formal

evidentiary hearing and to issue a Recommended Order containing

Findings of Fact and Conclusions of Law determining the following

two issues:

ISSUE 1B: Was DEF prudent in its actions and
decisions leading up to and in restoring the unit
to service after the February 2017 forced outage
at the Bartow plant and, if not, what action
should the Commission take with respect to
replacement power costs?

ISSUE lC: Has DEF made prudent
adjustments, if any are needed, to account for
replacement power costs associated with any
impacts related to the de-rating of the Bartow
plant? If adjustments are needed and have not
been made, what adjustment(s) should be
made?

The case was assigned Division of Administrative Hearings Case No

t9-6022. R. 6079-80.

Administrative Law Judge on February 4 and 5, 2O2O. R. 3130. The

Record of the formal evidentiary proceeding includes live expert

testimony presented by Duke and by OPC, extensive additional pre-

4

A formal evidentiary hearing was conducted before an



filed testimony, and 34 exhibits that were admitted into evidence

including a voluminous composite exhibit and other records. R.

3130-3337. The official transcript of the final hearing is contained in

three volumes, not including exhibits and additional pre-filed

testimony admitted into evidence. R. 3130-3337.

In the evidentiary proceeding below, DEF had the burden of

proving, by a preponderance of the evidence, that it acted prudently

in its actions and decisions leading up to and in restoring the unit to

service after a February 2O17 forced outage at the Bartow Plant. R.

3132. Additionally, DEF was required to prove3 by a preponderance

of the evidence that no adjustment to replacement power costs

should be made to account for the fact that after the installation of a

pressure plate in March 2OI7 , the Bartow Plant could no longer

produce its rated nameplate capacity of 420 MW. S 120.57(1)fi), Fla.

Stat.; Dep't of Transp. u. J.W.C. Co., 396 So. 2d 778,788 (Fla. 1st

DCA 1981); n.O., C.O.L. fl108; R. 6105; Joint App. p. 32.

3 No party disputes that DEF had the burden of proof as described in
the Final Order below. R. 3132; Joint App. p.4l-146.

5



At the conclusion of the evidentiary hearing all parties,

recommended orders containing proposed findings of fact and

conclusions of law. After duly considering the entirety of the record,

applicable law, and the proposed recommended orders, the ALJ

issued a detailed Recommended Order containing numerous

Findings of Fact and Conclusions of Law. R. 6078-6113; Joint App.

p. 5-40.

Pursuant to $ I2O.57(1)(k), FIa. Stat., and Rule 28-106.217,

Florida Administrative Code (F.A.C.), DEF submitted Exceptions to

the Recommended Order. R. 6063-6076. In its Exceptions, DEF

expressly stated it did not contest the ALJ's Findings of Fact. At page

2 of DEF's Exceptions below, DEF stated:

While DEF takes exception to multiple findings
of fact, due to the standard of review discussed
above, DEF will not relitigate those points here
nor ask this Commission to reweigh evidence.
As discussed beIow, even accepting the ALJ's
findings of fact, this Commission should still
reject the ALJ's legal and policy conclusions. R.
6064.

6

including the Commission, submitted detailed proposed



DEF did not contend, anywhere in its Exceptions, that the ALJ's

Findings of Fact are not supported by competent substantial

evidence of record.

The Public Service Commission subsequently held a formal

Agenda Conference at which it reviewed the AIJ's Recommended

Order, the Record, Exceptions, and Responses to Exceptions and

after due consideration, pursuant to S 120.57(1)(1), Fla. Stat., rejected

all of Duke's exceptions as lacking merit. R. 7 5O-7 8l . The

Commission issued Final Order No. PSC-2020-0368A-FOF-EI,

adopting, in toto, the ALJ's Recommended Findings of Fact and

Conclusions of Law. R. 6244-6268. The Final Order is the subject of

this appeal.

II. Statement of Ultimate Facts as Found by the ALI
and Adopted in toto by the Commission in the Final
Order.

The ALJ's ultimate Findings of Fact, adopted by the Commission and

incorporated into the Final Order, include findings, set forth verbatim

below with supplemental record citations provided by Joint

Appellees, that:

7



a

a

a

The greater weight of the evidence
establishes that the Mitsubishi steam
turbine was designed to operate at 420 MW
of output and that 42O MW was an
operational limitation of the turbine. R.O.,
F.O.F. fl33; R. 6089; F.O., at 8; R.6252; Joint
App. p. 16, 49.

The evidence was clear that Mitsubishi did
not contemplate DEF's operation of the
steam turbine beyond the heat balance
scenarios set forth in the Purchase
Agreement. The evidence was also clear that
DEF made no effort before the fact to noti$r
Mitsubishi of its intended intensity of
operation or to ask Mitsubishi whether it
could safely exceed the numbers stated in
the Purchase Agreement. Mr. Swartz was
unable to explain away this criticism and
thus DEF failed to meet its burden of
demonstrating that it prudently operated the
Bartow Plant during the times relevant to
this proceeding. R.O., F.O.F. nLO2; R. 6LO4;
F.O., at 13; R. 6257; Joint App. p. 31 , 54.

OPC accurately states that the DEF working
documents demonstrate that during the
[Root Cause Analysis] RCA process, before
and after the Period 5 event, DEF
consistently identified excessive steam flow

B

o DEF's imprudent operation of the turbine
during Period 1 resulted in "cumulative wear
caused by running the unit in excess of its
capacity half of the time." R.O., F.O.F. fl89,
fn. 4; R. 6101; F.O., at 15; R. 6259; Joint
App. p. 28, 56.



in the LP turbine as one of the "most
significant contributing factors" toward blade
failure over the history of the steam turbine,
the same conclusion reached in the
Mitsubishi RCA. R.O., F.O.F. n7\ R. 3151,
3157, 5716, 5722, 5732, 575r, 5759, 5767,
5779,5789, 5801, 5815, 5829,5843, 5857,
5908; Joint App. p. 24. See also Hearing
Exhibit 73 at 3; R. 3418.

The Final Order below further adopts the following ultimate Findings

of Fact and Conclusions of Law laid out verbatim (in relevant part)

below with supplemental record citations provided by Joint

Appellees:

DEF failed to demonstrate by a
preponderance of the evidence that its
actions during Period 1 were prudent. DBF
purchased an aftermarket steam turbine
from Mitsubishi with the knowledge that it
had been manufactured to the specifications
of Tenaska with a design point of 42O MW of
output. Mr. Swartz's testimony regarding the
irrelevance of the 42O MW limitation was
unpersuasive in light of the documentation
that after the initial blade failure, DEF itself
accepted the limitation and worked with
Mitsubishi to find a way to increase the
output of the turbine to 450 MV/. R.O., C.O.L.
fl 1 10; R. 6105; F.O., at 5; R. 6249; Joint App.
p. 32, 46.

The record evidence demonstrated an
engineering consensus that vibrations
associated with high ener5/ loadings were

9
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the primary cause of the L-O blade failures.
DEF failed to satisfir its burden of showing its
actions in operating the steam turbine in
Period 1 did not cause or contribute
significantly to the vibrations that repeatedly
damaged the L-0 blades. To the contrary, the
preponderance of the evidence pointed to
DEF's operation of the steam turbine in
Period 1 as the most plausible culprit. R.O.,
C.O.L. fl1la; R. 6106; F.O., at 13; R. 6257;
Joint App. p. 33, 54.

o

a

It is not speculative to state
of Periods 2 through 5 were
DEF's actions during Period
fll19; R. 6LO7; F.O., at 14;
App. p. 34, 55.

that the events
precipitated by
1. R.O., C.O.L.
R. 6258; Joint

o

The greater weight of the evidence supports
the conclusion that DEF did not exercise
reasonable care in operating the steam
turbine in a configuration for which it was
not designed and under circumstances
which DEF knew, or should have known,
that it should have proceeded with caution,
seeking the cooperation of Mitsubishi to
devise a means to operate the steam turbine
above 420 MW. R.O., C.O.L. lll2l; R. 6108;
F.O., at 17; R. 6261; Joint App. p. 35, 58.

DEF failed to carry its burden to show that
the Period 5 blade damage and the required
replacement power costs were not
consequences of DEF's imprudent operation
of the steam turbine in Period 1. R.O., C.O.L.
fl123; R. 6109; F.O., at 18; R. 6262; Joint

10



App. p. 36, 59.

o Because it was ultimately responsible for the
de-rating, DEF should refund replacement
costs incurred from the point the steam
turbine came back online in May 2Ol7 until
the start of the planned fall2O19 outage that
allowed the replacement of the pressure plate
with the redesigned Type 5 40" L-0 blades in
December 2019. R.O., C.O.L. fil2a; R. 6109;
F.O., at 19; R. 6263; Joint App. p. 36, 60.

SUMMARY OF ARGUMENT

The ALJ found, and the Commission adopted, the finding that

DEF failed to demonstrate by a preponderance of the evidence that

the Period 5 outage at the Bartow Plant was not a consequence of

DEF's imprudent actions in Period 1. DEF claims for the first time on

appeal that there is no competent and substantial evidence

supporting the link between its actions in Period 1 and the outage in

Period 5. However, DEF did not take exception to any of the Findings

of Fact below, including the ones that abundantly demonstrate the

direct link between Duke's imprudence in Period 1 and the damage

that resulted in the outage in Period 5. By failing to take exception to

any of the Findings of Fact, DEF abandoned the argument that the

Findings of Fact supporting the ALJ's and Commission's ultimate

11



determination-that DEF failed to demonstrate by a preponderance

of the evidence that DEF's imprudent action in Period 1 was not the

source of the February 2OL7 forced outage-are not supported by

competent and substantial evidence of record. DEF's argument is

illogical and must fail because the AIJ expressly found that the

preponderance of the evidence demonstrated DEF's imprudent

operation of the steam turbine in Period 1 was the "most plausible

culprit" for the blade damage which resulted in the outage in Period

5. R.O., C.O.L. fl11a; R.6106; F.O., at 13; R. 6257; R.O., F.O.F. \lO2;

R. 6104; F.O., at 13; R. 6257; Joint App. p. 33,54,31. Nevertheless,

the Au and Commission's determination that Duke's imprudence in

Period 1 is the source of the February 2OL7 forced outage, and that

DBF failed to demonstrate, by a preponderance of the evidence, that

DBF's imprudence in Period 1 was not the cause of the February

2Ol7 forced outage, is supported by competent, substantial evidence

of record. This evidence includes findings that 42O MW was an

operational limitation of the steam turbine which DEF exceeded at

least half of the time in Period L, that exceedance resulted in

cumulative wear on the turbine [blades] and that the record

t2



demonstrated an engineering consensus that the vibrations

associated with high ener5/ loadings were the primary cause of the

blade damage causingthe Period 5 outage. R.O., F.O.F. fl33; R. 6089;

F.O., at 8; R. 6252; R.O., F.O.F. fl89, fn. 4; R. 6101; F.O., at 15; R.

6259; R.O., C.O.L. flI14; R.6106; F.O., at 13; R. 6257; JointApp.p.

16,49,28,56,33, 54. The discretion to consider evidence, resolve

conflicts in evidence, judge credibility of witnesses, draw permissible

inferences from the evidence and reach ultimate findings of fact

based on competent and substantial evidence belongs solely to the

ALJ. Ft. Mgers Real Estate Holdings, LLC u. Dep't of Bus. & Prof'l

Regulation, 146 So. 3d 1175 (Fla. lst DCA 2OL4), citing Heifetz u.

Dep't of Bus. Reg., 475 So. 2d L277, L28l (Fla. 1st DCA 1985)

The Final Order and transcripts of the Commission Agenda

demonstrate that the Commission understood and applied the

correct legal standard in rejecting DEF's exceptions to the ALJ's

conclusions of law. While the Commission may substitute a

conclusion of law for one that is as or more reasonable than the

conclusion made by the ALJ, the Commission is not required to adopt

a party's proposed substituted conclusion of law. DEF has failed to

13



demonstrate any erroneous interpretation of law which requires

reversal under S 120.68(7Xd), Fla. Stat.

STANDARD OF REVIEW

Section L2O.68, FIa. Stat., sets forth the standard for judicial

review of the Commission's Final Order which was entered pursuant

to SS 12O.569 and 120.57(1), Fla. Stat.

Section 12O.68(7), Fla. Stat. provides:

(71 The court shall remand a case to the
agency for further proceedings consistent with
the court's decision or set aside agency action,
as appropriate, when it finds that:
(a) There has been no hearing prior to agency
action and the reviewing court finds that the
validity of the action depends upon disputed
facts;
(b) The agency's action depends on any finding
of fact that is not supported by competent,
substantial evidence in the record of a hearing
conducted pursuant to ss. 1 20.569 and 1 20.57;
however, the court shall not substitute its
judgment for that of the agency as to the weight
of the evidence on any disputed finding of fact;
(c) The fairness of the proceedings or the
correctness of the action may have been
impaired by a material error in procedure or a
failure to follow prescribed procedure;
(d) The agency has erroneously interpreted a
provision of law and a correct interpretation
compels a particular action; or
(e) The agency's exercise of discretion was:
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1. Outside the range of discretion delegated to
the agency by law;
2. Inconsistent with agency rule;
3. Inconsistent with officially stated agency
policy or a prior agency practice, if deviation
therefrom is not explained by the agency; or
4. Otherwise in violation of a constitutional or
statutory provision;
but the court shall not substitute its judgment
for that of the agency on an issue of discretion.

Section 120.68(8), Fla. Stat. further provides:

(8) Unless the court finds a ground for setting
aside, modifying, remanding, or ordering
agency action or ancillary relief under a
specified provision of this section, it shall affirm
the agency's action.

This Court reviews the Commission's interpretation of applicable

state statutes or rules de nouo. Art. V, S 21, Fla. Const.

DEF does not contend that the fairness of the proceeding below

or the correctness of the action was impaired by a material error in

procedure or a failure to follow prescribed procedure. Nor may DEF

raise, for the first time on appeal, the argument that the

Commission's action depends on any finding of fact that is not

supported by competent, substantial evidence in the record
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ARGUMENT

I. THE DETERMINATION BY THE AI^I AND COMMISSION-THAT
DEF FAILED TO DEMONSTRATE, BY A PREPONDERANCE OF
THE EVIDENCE, THAT THE PERIOD 5 OUTAGE AND RESULTING
FUEL COSTS WERE NOT A CONSEQUENCE OF DEF'S
IMPRUDENT OPERATION OF THE STEAM TURBINE IN PERIOD
I-WAS ENTIRELY CONSISTENT WITH THE FINDING OF
PRUDENCE IN PERIOD 5.

Criteria for Approval of Recovery of Replacement
Power Costs.

As stated by the ALJ and the Commission below, the legal

standard for determining whether a regulated utility's replacement

power costs are prudent is "what a reasonable utility manager would

have done, in light of the conditions and circumstances that were

known, or should [have] been known, at the time the decision was

made." S. Alliancefor Cleqn Energg u. Grahqfl, 113 So. 3d 742,75O

(Fla. 2013); R.O., C.O.L. J[109; R. 6105; F.O., at 7; R. 6251; Joint

App. p.32,48.

B. DEF is Precluded from Raising, for the First Time on
Appeal, the Argument that the ALI's Findings of Fact
are not Based on Competent, Substantial Evidence.

DEF contends, for the first time on appeal, that "[n]o competent

substantial evidence in the record supports the Final Order's

conclusion that the replacement power costs DEF seeks to recover as

A.
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a result of the February 2OL7 outage, based on blade damage that

occurred in Period 5, were consequences of 'DEF's imprudent

operation of the steam turbine in Period 1."'(DEF's Initial Brief, p.

23)

A party is prohibited from raising issues on appeal that were

not properly excepted to or challenged before an administrative body.

Henderson u. Dep't of Health, Bd. of Nurstng, 954 So. 2d 77 , 81 (Fla.

sth DCA 2OO7l; see also Colonnade Med. Ctr., Inc. u. State, Agencgfor

Health Care Admin., 847 So. 2d 540, 542 (F1a. 4th DCA 2003)

("Colonnade also contends that the final order is unsupported by

competent, substantial evidence. This challenge, however, is not

preserved for review. An appellant cannot raise issues on appeal that

were not properly excepted to or challenged before an administrative

body.").

DEF is thus foreclosed from asserting that the Findings of Fact

supporting the ALJ's and Commission's ultimate determination-i.e.,

that DEF failed to demonstrate by a preponderance of the evidence,

that DEF's imprudent actions in Period 1 were not the source of the
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February 2Ol7 forced outage-are not supported by competent

substantial evidence of record.

The ALI and Commission Correctly Determined that
Duke Failed to Demonstrate by a Preponderance of the
Evidence that Duke was Prudent in its Actions and
Decisions Leading Up to the February 2Ol7 Forced
Outage at the Bartow Plant.

DEF concedes that the ALJ and Commission's determination

that DEF acted imprudently in operating the steam turbine during

Period 1 is based on competent substantial evidence of record. On

appeal, however, DEF suggests that the additional determination

that DEF operated prudently in Period 5 "is irreconcilable with the

ultimate conclusion of imprudence." (DEF's Initial Brief, p.25). DEF's

argument is illogical and must fail because the ALJ found that the

preponderance of evidence demonstrated a causal link between

Duke's imprudent operation of the steam turbine in Period 1 and the

blade damage in Period 5 that resulted in the February 2Ol7 forced

outage giving rise to the replacement power costs Duke seeks to

recover, and this finding is supported by competent, substantial

evidence as detailed below. R.O., C.O.L. {1la; R. 6106; F.O., at 13;

R. 6257; R.O., F.O.F. fl lO2; R. 6104; F.O., at 13; R. 6257; Joint App.

c
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p. 33 , 54, 31, 54.4

D. The ALI and Commission's Determination that the
Preponderance of the Evidence Pointed to DEF's
Imprudent Operation of the Turbine in Period 1 as the
Source of the Period 5 Forced Outage is
Ovenrhelmingly Supported by Competent, Substantial
Evidence of Record.

DEF belatedly suggests that there is a lack of competent,

substantial evidence in the record linking its imprudent actions in

Period 1 to the Bartow Plant's outage during Period 5. (DEF's Initial

Brief p.29). Duke is attempting to make an impermissible back-door

attack on the foreclosed factual determinations supporting its

culpabiliff by seeking to shift the burden of proof onto appellees. This

argument should be rejected because Duke has waived raising a

challenge to whether there is competent and substantial evidence in

a To the extent that DEF's argument claims that the ALJ improperly
applied hindsight in reviewing its actions, Recommended Order,
C.O.L. fl109 clearly demonstrates the contrary in stating "The 1egal
standard for determining whether replacement power costs are
prudent is "what a reasonable utility manager would have done, in
light of the conditions and circumstances that were known, or should
[have] been known, at the time the decision was made." S. Alltance
for Clean Energg u. Graham, 113 So. 3d 742, 750 (Fla. 2013)."
(Emphasis added).
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the record linking its imprudence to the damage and further because

the burden was not on appellees to establish this link.

Nevertheless, the AIJ and Commission's determination that

Duke's imprudence in Period 1 is the source of the February 2OL7

forced outage, and that DEF failed to demonstrate, by a

preponderance of the evidence, that DEF's imprudence in Period 1

was not the reason for the February 2O17 forced outage, is supported

by competent, substantial evidence of record. Key citations are set

out verbatim below with supplemental supporting citations to the

competent and substantial evidence of record provided by Joint

Appellees:

o DEF's imprudent operation of the turbine
during Period 1 resulted in "cumulative wear
caused by running the unit in excess of its
capacify half of the time." R.O., F.O.F. fl89,
fn. 4; R. 6101; F.O., at 15; R. 6259; Joint
App. p. 28, 56.

20

. The greater weight of the evidence
establishes that the Mitsubishi steam
turbine was designed to operate at 420 MW
of output and that 42O MW was an
operational limitation of the turbine. R.O.,
F.O.F. fl33; R.6089; F.O., at 8; R.6252,
3351, 3353, 3373, 3377 -78; Joint App. p 16,
49.
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The evidence was clear that Mitsubishi did
not contemplate DEF's operation of the
steam turbine beyond the heat balance
scenarios set forth in the Purchase
Agreement. The evidence was also clear that
DEF made no effort before the fact to notify
Mitsubishi of its intended intensit5r of
operation or to ask Mitsubishi whether it
could safely exceed the numbers stated in
the Purchase Agreement. Mr. Swartz was
unable to explain away this criticism and
thus DEF failed to meet its burden of
demonstrating that it prudently operated the
Bartow Plant during the times relevant to
this proceeding. R.O., F.O.F. \IO2; R. 6LO4;
F.O., at 13; R. 6257, 3164, 3378, 4927,
5903; Joint App. p. 31 , 54.

DEF failed to demonstrate by a
preponderance of the evidence that its
actions during Period 1 were prudent. DEF
purchased an aftermarket steam turbine
from Mitsubishi with the knowledge that it
had been manufactured to the specifications
of Tenaska with a design point of 42O MW of
output. Mr. Swartz's testimony regarding the
irrelevance of the 42O MW limitation was
unpersuasive in light of the documentation
that after the initial blade failure, DEF itself
accepted the limitation and worked with
Mitsubishi to find a way to increase the
output of the turbine to 450 MW. R.O., F.O.F.
fl102; R. 6104; F.O., at 13; R. 6257; R.O.,
C.O.L. t1110; R. 6105; F.O., at 5; R. 6249; R.
246, 3140, 3148, 3150-52, 3156-57, 3161-
62, 3t64, 3L74-75, 3177, 3222-23, 3225,
3237 , 3268, 335 1, 3353, 3356-57 , 3368-69,
3373, 3377-78, 3356-57, 3368-69, 3413-L4,
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4088, 4695, 4776, 4989, 5148, 5595, 5691,
5695-96, 5698, 5712, 5716, 5722, 5732,
5751 , 5759, 5767, 5779, 5789,5801, 5815,
5829, 5843, 5857, 5908, 5925,6085, 6090,
6096-97, 6099, 6100; Joint App. p. 3I, 54,
46. See also Hearing Exhibit 82 at 5, Hearing
Exhibit 73 at 3; R. 3463, 3418.

The record evidence demonstrated an
engineering consensus that vibrations
associated with high ener5/ loadings were
the primary cause of the L-0 blade failures.
DEF failed to satis$r its burden of showing its
actions in operating the steam turbine in
Period 1 did not cause or contribute
significantly to the vibrations that repeatedly
damaged the L-0 blades. To the contrary, the
preponderance of the evidence pointed to
DEF's operation of the steam turbine in
Period 1 as the most plausible culprit. R.O.,
C.O.L. ll].4; R. 6106; F.O., at 13; R. 6257;
R. 3 t40, 3148, 3156, 3160-62, 3164, 3176,
3351-54, 3377-78, 4776, 4989, 5148-53,
5699, 5716, 5722, 5732, 575r, 5759, 5767,
5815, 5829,5845, 5857, 5871, 5908, 5925,
5965-96; Joint App. p. 33, 54.

It is not speculative to state that the events
of Periods 2 through 5 were precipitated by
DEF's actions during Period 1. R.O., C.O.L.
fl119; R.6107; F.O., at 14; R. 6258; R.3151,
3156-57 , 3192, 3352-57, 3368-69, 3382,
3400, 3409-10, 3773, 4062, 5699, 57L6,
5722, 5732, 5751, 5759, 5767, 5779, 5789,
5801, 5815, 5829, 5843, 5857, 5872, 5908;
Joint App. p . 34 , 5 5. See also Hearing Exhibit
73 at 3; R. 3418.
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The greater weight of the evidence supports
the conclusion that DEF did not exercise
reasonable care in operating the steam
turbine in a configuration for which it was
not designed and under circumstances
which DEF knew, or should have known,
that it should have proceeded with caution,
seeking the cooperation of Mitsubishi to
devise a means to operate the steam turbine
above 420 MW. R.O., C.O.L. nl2l; R. 6108;
F.O., at 17; R. 6261; Joint App. p. 35, 58.

DEF failed to carry its burden to show that
the Period 5 blade damage and the required
replacement power costs were not
consequences of DEF's imprudent operation
of the steam turbine in Period 1. R.O., C.O.L.
fl123; R. 6109; F.O., at 18; R. 6262; Joint
App.p. 36, 59.

Because it was ultimately responsible for the
de-rating, DEF should refund replacement
costs incurred from the point the steam
turbine came back online in May 2Ol7 until
the start of the planned fall20 19 outage that
allowed the replacement of the pressure plate
with the redesigned Type 5 40" L-0 blades in
December 20 19. R.O., C.O.L. l72a; R. 6109;
F.O., at 19; R. 6263, 3409; Joint App. p. 36,
60.

This Court has defined competent, substantial evidence as

"such evidence as will establish a substantial basis of fact from which

the fact at issue can be reasonably inferred...such relevant evidence
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as a reasonable mind would accept as adequate to support a

conclusiot'r." De Groot u. Sheffield,95 So. 2d 9I2,916 (Fla. 1957)

Furthermore, any Wpe of competent evidence may support a finding

of fact if it is substantial in light of the record as a whole, taking into

account whatever in the record fairly detracts from its weight.

Miller u. State, Diu. of Ret.,796 So. 2d 644,646 (Fla. 1st DCA 2001).

It is the sole prerogative of the AIJ to consider the evidence

presented, to resolve conflicts in the evidence, to judge the credibility

of witnesses, to draw permissible inferences from the evidence, and

to reach ultimate findings of fact based on the competent substantial

evidence of record. Ft. Myers Real Estate Holdings, LLC u. Dep't of

Bus. & Prof'l Regulation, 146 So. 3d 1175 (Fla. lst DCA 2Ol4), citing

Heifetz u. Dep't of Bus. Re7.,475 So. 2d 1277, l28I (Fla. lst DCA

1 98s)

The ALI and Commission determined, based on the

preponderance of competent, substantial evidence, that DEF's

imprudent action in Period 1 was the source of the forced outage in

Period 5. The ALJ and Commission also determined that DEF failed

to carry its burden of proof to demonstrate, by a preponderance of
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the evidence, that the replacement power costs DBF seeks to recover

were not consequences of its actions that were found to constitute

imprudent operation of the steam turbine in Period 1. This

conclusion is based on competent, substantial evidence of record,

II. THE COMMISSION APPLIED THE CORRECT LEGAL
STANDARD IN DISPOSING OF DEF'S EXCEPTIONS TO THE ALI'S
CONCLUSIONS OF LAW.

The Final Order and Record plainly reflect that the Commission

was fully apprised and aware of the scope of its authority when

reviewing the Recommended Order, including the provisions of

S 120.57(1)(l), Fla. Stat., which provides in pertinent part:

(1) The agency may adopt the recommended
order as the final order of the agency. The
agency in its final order may reject or modify the
conclusions of law over which it has substantive
jurisdiction and interpretation of administrative
rules over which it has substantive jurisdiction.
When rejecting or modifying such conclusion of
law or interpretation of administrative ru1e, the
agency must state with particularity its reasons
for rejecting or modifying such conclusion of
law or interpretation of administrative rule and
must make a finding that its substituted
conclusion of law or interpretation of
administrative rule is as or more reasonable
than that which was rejected or modified.
Rejection or modification of conclusions of law

25
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may not form the basis for rejection or
modification of findings of fact.

Duke speculates, without basis, that the Commissioners

misunderstood the Iaw by perceiving non-existent limitations on the

agency's review. DEF postulates that the Commission felt it was

constrained and unable to reject a conclusion of law when the

utility's proffered conclusion of law was "as or more reasonable."

(DEF's Initial Brief p.37). To the contrdry, both the Final Order and

the transcripts of the Commission [September L, 2O2O Agenda

Conference] below reflect that the Commission was well aware of the

scope of its authority to reject or modi$ the ALJ's Recommended

Conclusions of Law upon a determination that a proposed

substituted conclusion of law is "as or more reasonable." R. 6248-

6249, 758, 765 Joint App. p. 4L-L46. The Commission's authorit5r

was expressly discussed by Commissioners during the Agenda

Conference

"I think the legal standard is clear for a conclusion of law,
and I think it states that it can be as or more reasonable
to base that decision on. And so I just want to make sure,
from my perspective, that I am clear that acceptance of a
proposed order of the DOAH judge does not in itself
essentially mean that the Commission does not have
authority to make a determination that they deem as
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reasonable for a conclusion of law. I actually think it's the
opposite. /f's uery clear that we do haue that authoritg to
make that decision."

September 1, 2O2O Agenda Conference; R. 77 L (ernphasis added)

Duke's claim on appeal that the Commission did not

understand the scope of its authority is inconsistent with the facts in

the record and should be rejected. The Commission's Final Order

below clearly states with respect to Duke's exception to fl119 of the

Recommended Order that DEF's exception "fail[ed] to demonstrate

that [Duke's proposed substituted] conclusion is as or more

reasonable than the AIJ's." R. 6258-6265; Joint App. p. 55. The

Commission's rejection of DEF's exceptions does not mean that the

Commission misunderstood or misapplied the relevant standards. To

the contrdry, the agency simply found DEF's proposed conclusions

to be unpersuasive, much less "as or more reasonable."

Regardless, Duke's argument that there is a purported gap in

direct causal linkage was flatly contradicted by Duke's own experts

The ALJ's Finding of Fact fl7l-to which Duke took no exception-

that Duke Engineering described the Period 1 unit operation actions

unequivocally as a "significant contributing factor[s]" to the Period 5
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outage is supported by competent substantial evidence of record. R.

6097, 4269. This undisputed factual finding by the ALJ, which

supports the ALJ's conclusion of law as set forth in fl 1 19 of the

Recommended Order, cannot now be modified or rejected. Nor can

Duke's post hoc claim that its theory is "as or more reasonable" than

the Commission's record-supported, adopted determination be

accepted and the counter-factual alternative theory be substituted by

the reviewing court.

Moreover, contrary to Duke's suggestion, the Commission is not

required to adopt a conclusion of law that Duke asserts is "as or more

reasonable." Section I2O.57(1)(1), Fla. Stat., provides that when

reviewing the recommended order of an ALJ, the agency may reject

or modiSr the conclusions of law and that d the agency does so, the

substituted conclusion must be as or more reasonable than that

which was rejected or modified. The Commission is not required to

adopt a part5r's proposed substituted conclusion of law. In this case,

the Commission affirmatively rejected each of the proposed

substituted conclusions of law put forward by DEF. Accordingly, DEF
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has failed to demonstrate any erroneous interpretation which

requires reversal under S 120.68(7)(d), Fla. Stat. (2O2O).

CONCLUSION

This Court should affirm the Final Order determining that DEF

acted imprudently and prohibiting the recovery of DEF's replacement

power costs associated with the February 2017 forced outage at the

Bartow Plant in the amount of $16,IL6,782.
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Pursuant to Rule 9.22O, Florida Rules of Appellate Procedure,

the Joint Appellee, respectfully submits this Appendix to the Joint

Answer Brief of the Office of Public Counsel and the Florida

Industrial Power Users Group containing the Recommended Order,

Final Order and certain Hearing Exhibits cited in the Joint Answer

Brief for ease of reference
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Starn or Flonroe
DnrysroN on Aovut usrRATrvE H gARu.Ics

IN Rp: FusL Auo PUNCHASED POwUN
Cost Rncovpnv Cmusn WrrH
Guupnerrrc Ppnronuexcn Iucpurrvn
Facron,

Case No. L9-6O22

Rncomupr.rpnp Onppn

Pursuant to notice, a frnal hearing was conducted in this caee ou

February 4 and 5,2020, in Tallahaseee, Florida, before Lawrence P.

Stevenson, a duly-designated Administrative Law Judge (.'AIJ) of the

Division of Administrative Hearings (DOA}I").

Appnanatcps

For Dule Enerry Florida, LLC (TEF t):

Diane M. Triplett, Esquire
Duke Energy Florida, LLC
299 First Avenue North
St. Petersburg, Florida 83701

Matthew Bernier, Esquire
Duke Enerry Florida, LLC
106 East College Avenue, Suite 800
Tallahassee, Florida 3230f

Daniel Hernandez, Esquire
Shutts & Bowen, LLP
4301 West Boy Scout Boulevard, Suite 300
Tarnpa, Florida 33607

I References to DEF include Progreas Energy, DEF'e predecessor in interest in the Bartow
power plant that is the eubjcct ofthie procceding. DEF purchased Progresa Energy in 20f1.

epp.o6aQZ9.g. s
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For the Public Service Commieeion (the "Commisgion'):

Suzanne Smith Brownless, Esquire
Bianca Y. Lherisson, Esquire
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32339-0850

For the Office of Public Counsel ('OPC")

James Ray Kelly, Public Counsel
Charles John Rehwinkel, Deputy Public Counsel
Thomas A. Cfad) David, Esquire
Patty Christensen, Esquire
Stephanie Morse, Esquire
Office of Public Counsel
111 West Madison Street, Room 812
Tdlahaesee, Florida 32399-1400

For Florida Industrial Power Ueers Group ("FIPUG'):

Jon C. Moyle, Jr., Esquire
Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida 32301

For White Springe Agricultural Chemicals, Inc., d/b/a PCS Phosphate-
White Springs ('\Mhite Springs"):

Jamee Walter Brew, Esquire
Stone Law Firm
Eighth Floor, Weet Tower
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SrnrnMrNT or THp Issuns

Two issues have been referred by the Commission to DOAII for a

disputed-fact hearing:

ISSUE LB: Was DEF prudent in its actions and decisions leading up to

and in restoring the unit to sen'ice after the February 201? forced outage at
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the Bartow plant and, if not, what action should the Commission take with

respect to replacement power costs?

ISSUE lC: Has DEF made prudent adjustments, if any are needed, to

account for replacement power costs associated with any impacts related to

the de-rating of the Bartow plant? If adjustments are needed and have not

been made, what adjustment(s) should be made?

PRnLMNany SmtuMrNT

On January 2,2OL9, the Commission opened Docket No. 20190001-EI, .In

re: hrcl ond purchased power cost recouery clause uith generottng

performance incentiue factor, commonly referred to as the "Fuel Clause"

docket. The F\rel Clause docket is a recurring, annual docket to which dl
investor-owned electric utilities aerving customers in Florida are parties.

Through the Fuel Clause docket, utilities are permitted to recover reasonably

and prudently incurred costs of the fuel and fuel-related activities needed to

generate electricity. Among the iesues raised in the 2019 FueI Clause docket

was DEF"s request to recover the replacement power costs incurred in

connection with an unplanned outage to the steam turbine at DEF"e Bartow

Unit 4 combined cycle power plant (the "Bartow Plant") in February 2011.

Issues 1B and 1C were raised as part ofthe 20f9 F\rel Clause docket.

On November 5, 2019, the Commission held a final hearing in the 2019

Fuel Clause docket. AII issues related to DEFs request to recover its fuel and

purchased power costs were addressed, except for Issues 18 and lC. Both

Iesues 18 and 1C involved extensive claims of confidentiality with respect to

the pre-Eled testimony of DEF witness Jeffrey Swartz, OPC witness Bichard

Polich, and the pmposed trial exhibits.

The Commission found that it was impracticable to conduct direct or

cross-examination in an open hearing without exteneive reference to
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confidential material. Deapite its apparent authority under section 866.093,

Florida Statutes, to declare documente confrdential, the Commission took the

position that it lacked authority to close a public hearing to protect materials

and topics it had previously determined to be confidential. The Commission

therefore refemed Issues 18 and lC to DOAH for a cloeed evidentiary hearing

and iseuance of a Recommended Order.

On November 26, 2019, a telephonic status conference was held to set

hearing dates, estsblish the procedures for handling confidential material,

the need for discovery, the use of written testimony, and the use of the

Comprehensive Extlibit List ("CEU') admitted into evidence at the

Commission's November 5, 2019, hearing. At the status conference, the

parties agreed to the hearing dates of February 4 and 6, 2020. The

undersigned requested the partiee to confer and Ele a motion setting forth

proposed procedures for the handling of confrdential material before, during,

and after the hearing. The parties frled a Joint Motion on Corrfidentiality on

December 6, 2019, which was adopted by Order issued December 9, 2019.

On December 23, 2019, the Commission's record was transmitted to

DOAH on two CD-BOM discs. Disc One contained non-confidential

information and Disc Two contained information held as confidential.

The fi.nal hearing was convened and completed as scheduled on

February 4 and 5,2020. At the outeet of the hearing, the parties submitted

an updated CEL from the November 2019 proceeding before the Commission.

The revised CEL listed 114 exhibits. The revised CEL was numbered as

Exhibit 114 and admitted by stipulation.

4
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DEF presented the direct and rebuttal testimony of Jeftey R. Swartz, ite

Vice President of Generation. DEF Eoved for the admiesion of Exhibits 80

through 82, which were admitted into the record.

OPC presented the testimony of Richard Polich, an enflneer with

expertise in the design of power generation systems, insluding steam

turbinee. OPC moved for the ad-ission of Exhibits 68 throush 75 and 101

through 109, which were admitted into the record. At the hearing, OPC

Exhibits 116 through 117 were marked, moved, and admitted into the record.

The Commission moved for the ad'nission of Exhibits 110 and 111, which

were admitted into the record.

FIPUG moved for the admission of Exhibit 118, which was admitted into

the record.

White Springs moved for the admission of Exhibits 112 and 113, which

were arlrnitted into the record.

The three-volume Transcript of the final hearing wa6 frled with DOAH on

February 24,2020. Pureuant to an agreement approved by the undersigned,

the parties timely frled their Proposed Recommended Orders on March 20,

2020. DEF and the Commission 6led separate Proposed Recommended

Orders. OPC, FIPUG, and White Springs submitted a joint Proposed

Recommended Order (unless otherwise specified, references to OPC as to

positions stated in ite Proposed Recommended Order should be understood to

include FIPUG and White Sprinss). All three Proposed Recommended Orders

have been duly considered in the writing of thie Recommended Order.

5
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Unlees otherwise indicated, atatutory references are to the 2019 edition of

the Florida Statutes.

Flrorucs or Flct
Based on the evidence adduced at hearing, and the record as a whole, the

following Hndinge of Fact are made:

TrlB PenuBs

1. The Commission is the state agency authorized to implement and

enforre Chapter 366, Florida Statutes, which goveme the regulation of every

"public utili!y'' ae defined in section 366.02(1).

2. DEF is a public utility and is therefore subject to the Commission's

jurisdiction. DEF is a subsidiary of Duke Enerry, one of the largest energy

holding companies in the United States.

3. OPC is statutorily authorized to repreeent the citizens of the state of

Florida in matters before the Commission, and to appear before other state

agencies in connection with mattere under the Commission's jurisdiction.

$ 350.0611(1), (3), and (6), Fla. Stat.

4. FIPUG is an association comprising large commercial and industrial

power users within Florida. A substantial number of FIPUG's members are

customers of DEF,

5. Whit€ Springs operates energy inteneive phosphate mining and

processing facilities in Hamilton County and is one of DEF"s Iargest

industrial customers.

THS BARTOWPLANT

6. tllre Bartow Plant ie a 4x1 combined cycle power plant composed of

combustion turbine generators whose waste heat is used to produce steam

that powers a steam turbine manufactured by Mitsubishi Hitachi Power

Systems ('Mitsubishi"). "4x1'referencee the fact that there are four Siernens

6
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180 megawatt ("NIW') Type 601 F combugtion turbinee, each connected to one

of four heat recovery steq,m generators ("HRSG"), all of which in turn are

connected to one steam turbine.

7. A combined cycle power plant uses gas and steam turbines together to

produce electricity. Combustion of natural gas in the combuetion turbine

turns a generator that produces electricity. The waete heat from the

combustion turbine is routed to an HRSG. The HR.SG produces steam that ie

then routed to the steam turbine which, in turn, generates extra po$'er.

8. Combined cycle plants can be set up in multiple configurations,

providing coneiderable operational flexibility and efficiency. It is not

necessary for all four IfRSGs to provide steam to the steam turbine at the

same time. The Bartow Plant can operate on all possible eonfigurations of

4x1, i.e., lxl, 2x1, 3x1, or 4x1. It also has the ability to augment heat through

the use of duct burnere. The combustion turbines can operate in "simple

cycle" mode to generate electricity when the steam turbine is off-line.

9. The steam turbine ie made up of a high pressure ("HP")/intermediate

pressure (TP) section and a low-pressure ("LP") section. Each of these

turbine sectione has a series of blades. Ae the steam passeo through the

blades, the steam exerts its force to turn the blades which, in their turn,

cause a rotor to spin. The rotor is connected to a generator, and the generator

produces electricity.

10. Steam leaving the HRSGs is introduced to the steam turbine at a

high-pressure inlet into the HP turbine. The stsam is returned to the HBSG

for reheating, then enters the IP turbine. Finally, steam exiting the IP

turbine is directed into the LP turbine.

11. The LP section of the steam hrrbine is dual-flow. The steam is

admitted in the middle and flows axially in opposite directions through two

opposing mirror-image turbine sections, each of which contains four sets of

blades. A.fter passing through the LP seetion, the steam exhausts into a

condenser.

7
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12. The eete of bladee increaee in size from the front to the back of the LP

eection. The blades get longer as the steam flows thmugh the turbine. the

steam loses enerry aa it passes through the machine and thus more surface

area of blade ie needed for the weaker steam to produce the force needed to

spin the rotor. The final stage of blades in the LP section consists of 40' L-0

blades, the longest bladea in the steam turbine.

18. Each L0 blade is twiste4 with a "root end'that connects it to tbe

rotor hub, a snubber at the mid-point, and a ehroud with eir-hil tips (also

called'Z-Iocks") at the top. As the eteao tubine spinc up to its operating

apeed of 3600 rpm, each blade elongates and starts to untwist elightly. the

snubbers and Z-locks are designed to contact each other and create a

stabilizing central and outer ring. If a snubber or airfoil tip faile, the bladee

can vibrate exceseively and, cauoe sudden and poesibly cataetrophic failure.

14. The Mitgubishi steam turbine was originally deeigned for Tenaska

Power Equipment, rLC (Tenaska), to be ueed in a 3x1 combined cycle

configuration with three M601 ftpe F combustion turbines connected to the

steam hrrbine with a gmss output of.420 tvI\4r of electricity. For reasone

unexplored at the hearing, Tenaska never took delivery of the turbine. It was

stor€d in a Mitaubishi warehouse under c,ontrolled conditione that kept it in

like-new condition.

15. During the design and planning process for the Bartow Plant, DEF"s

employees responsible for obtaining company approval to build the plant,

reported to senior executivee that they had found this already-built steam

turbine. The Business Analysis Package of DEtr"s project authorization

documents stated that the Mitsubishi eteam turbine "proved to be a very good

frt for the 4 CT and 4 HBSG combinations."

16. Prior to purchasing the steam turbine, DEF contracted with

Mitsubiehi to evaluate the design conditions to ensure the steam turbine was

compatible with the Bartow Plant's proposed 4xl combined cycle

configuration. Mitsubishi's evaluation included the review of over 300 heat

8
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bdancce for the steam turbine that had been developed by Mitsubishi eeveral

yeera previous.

17. A "treat balance" is an engineering calculation that predicte the

performance and output of power plant equipment based on different

variables of ambient conditione and operating parameters. Any change in a

variable ceusee a distinct teat balance" and calculation of the expected plant

output and performance.

18. One such variable was "power factor," a measure of the efficiency of

how current is converted to useful power. A power factor of 1.0 indicates

"unity," i.e., the most efficient possible conversion of load current. For each

heat balance it calculated for the etean turbine, Mitsubishi ueed a power

factor number that ranged from .9 to .949.

19. Jeftey E. Swartz, DEF"g Vice Preeident of Generation, testified that

DEF iD fact operatee the Bartow Plant at a power factor number that falls

bebween.9T and.995.

20. Of the three hundred heat balances developed by Miteubishi for the

steam turbine, only two were included in the purchase agreenent between

MitsubiEhi and DEF (the ?trrchase Agreement). Theee two heat balances

formed the basis of the liquidat€d damages provision of the Purchase

Agreement.

21. The firet heet balance ("Heat Case 24) predicted that the steam

turbine would pnoduce approximately 389lvftV of output with all four

cumbuetion turbines operating (4xf con6guration), no duct firing, and

working at a power factor of .90. The eecud heat balance ("Heat Case 48)
predicted that the eteam hrrbine would produce approximately 42A MIV of

output with three combustion turbines operating (3r1 conEgrrration), plus full

duct frring, and workiug at a power factor of .949.

22.l*ftrlr Mitsubishi inetalled the stpam turbine at the Bartow Plant, it
testod Heat Case 24 and Heat Case 48 to veri& that the Bartow Plant would

generate the contrachrdly-nraranteed output of 389lvf\lV under the

I
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configuration and. parametere set for Heat Caee 24 and 420 IUW under the

configuration and parameters set for Heat Caee 48.

23. blr. Swartz stated DEF"o position that, by including Heat Caee 24 and

Heat Caee 48 within the liquidated damages proviaion of the Purchase

Agreement, Mitsubishi and DEF clearly intended to establieh a contractually

guaranteed. minimum output the gteam turbine would produce under the

specific configurations and parnrneters set forth in each heat cae€. To

buttress this position, Mr. Swartz pointed to section 3.2 of the Purchaee

Agreement, titled cGuaranteed Performanee and other Guaranteee for

Aoeeptauce Teet."

24,NIr. Swartz further asserted that, prior to completion of the Purchase

Agreement, Mitsubishi understood that DEF intended to operate the steam

turbine in a 4x1 configuration with a power factor exceeding.949, which

would result in tbe generation of more than 420 IUW of electrical output.

25. Section 3.2 of the Pur.cbase Agreement, titled'Guaranteed

Performance and Other Guaranteee for Acceptance Teet," states, in relevant

part:

The guaranteed performances and other
guarantees for Acceptance Teeting of Steam
Turbine, performed in accordance with Appendix C
and other teat procedures which may be mutually
agreed in writing, are aB follows:

3. 2. 1 Liquidated Damage Performance Guaranteee

3.2.1.1 MPSIz] Net Steam Turbine Electrical
Output 391.67IvtW

9.2.1.2 MPS Net Steam T\rrbine Ma:cimum
Electrical Output 420.07 IVIW

26. The plain language of section 3.2.1 eetablishes an entitlement to

Iiquidated damages if the steam turbine could not maintain an output of

2 MPS stends for Mitsubiahi Power Syatcms, Inc.
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891.67 MW, with a maxinum guaranteed output of 42O,O7IVIW. It ie unclear

how Mr. Swartz translated this language into a guarantee that the gteqm

turbine would produce s minimumof 420 M$/.

27.In any event, the parties dieagree as to the significance of the 420 IVIW

maximum output designation. DEF aud the Commiseion contend that the

desiguated megawatt capacity of a steam hrrbine is not a contml mechanism

or a limit that the operator must stay below, but is the blryroduct of operating

the unit within the design parameters provided by the manufacturer at

various combilations of such factors as steam flows, eteam temperatures,

steam pressures, exhaust pressurea, ambient temperatures, and humidiff.

28. DEF and the Commission contend that the numbers stated in the

liquidated damagea proviaion are calculated estimates of the conditions that

will achieve either a 891.67 MW (the 4x1 configuration without duct firing in

Heat Caee 241 ot 420.07lvtVtr (the 3x1 configuration with duct Ering in Heat

Case 48) output. If DEF was able in practice to operate the steam turbine

within the design parameters and achieve output in excess of 420 MW, tben

it waa eimply delivering maximum value to its ratepayere.

29. OPC asserts 420 MW ie an operational limitation. The Miteubishi

steam turbine was designed to operate at, a ma.rimzm output of 42O MlV and

any output over that amount threatened safe operation. OPC points out that

Mitsubishi conducted extensive telemetry testing during Period 3 (from

December 2014 until April 20fG) that reeulted in a document titled, 'Duke

Energy Bartow Report of Telemetry Test for 40' L0," dated March 18, 2016

(the 'Seport ). The Report expressly stated that the "Bartow Sten- turbine

was designed to operate ab 420 MW." The Report also stated that the 'design

point" of the steam turbine was 420 MI[I. Ttrese statements were supported

by section 3.2,t.2 of the Purchaee Agreement, which states that 420 M\llr is

the'Madmum Electrical Outpufl of the steam turbine.

30. OPC points out that section 4.1 of the Purchase Agreernent, titled

?erformance Design Condition," expressly states: "The eteam turbine and its
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generator have been deaigned and manufactured under the conditiona of

theee reference Heat Bdance Di,agrams [i.e., Heat Cases 24 and a8]. Any

changes and/or modifrcations to thie proposal must be carefully atudied by

both the Buyer and Seller. Seller hag a right to reject the unacceptable

changes and/or modificatione againet theee Heat Balance Diagrams."

31. OPC notes that Heat Case 48 reached 420IUW of output using only

tfiree combuetion turbineg and IIRSGg with duct frring. OPC further notes

that the Bartow Plant had a fourth combustion turbine and HBSG, meaning

that it had the ability to pmduce far more gteam than needed to generate

420 lvf\iV of ou@ut when compared to the 3xl application for which the stenm

turbine was originally designed.

32. The Mitsubishi eteam turbine converts steam enerry into rotational

force (horaepower) that in turn drives an electric generator. The generator

purchased by DEF for the Bartow Plant that wae attached to the Mitsubiahi

steam turbine waa msnufactured by a different vendor and is rated at

468IvtW. The generator thus wae capable of reliably producing more

electrical output than Mitsubishi stated its steam turbine was designed to

supply.

33. The greater weight of the evidence eetablishes that the Mitsubiehi

steam turbine was designed to operate at 420 MW of output and that

420IUW wa8 an operational limitation of the turbine.

Outecusar.ro Bunon Fnn unps

34. DEF hae claesified the periods durine which the Bartow Plant has

been operational as: Period I--- from June 2009 until March 2Ol2; Period 2"

hom April 2012 until Auguat 2OL4; Period 3-- from December 201.4 until

April2016; Period 4-- from May 2016 until October 2016; and Period 6-- from

December 2016 until Febnrary 2017.

35. DEF placed the Bartow Plant into commercial service in June 2009.

Later that year, DEF began operating the steam turbine above 420 MW
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under varying system sonditions. Mr. Swartz estimated that DEF operated

the steam turbine above 420 MW about half the time between June 2009 and

March 2OL2, the time span that has been designated ae Period 1of the five

periods in question in thie proceeding. The Bartow Plant operated for a total

of,21,734 houre during Period 1.

86. In March 20L2, while conducting a routine inspection of the eteam

turbine dtrring a planned power outage, DEF found that frve L-0 bladee iD the

LP eection had, experienced moderate damage at the mid-span snubbers. All
frve blades were on the eame row. DEF sonsulted with Mitsubiahi regarding

the damage. Miteubishi inspected the blades and recommended replacing all

of the L-0 blades on the affected end of the machfurc.

37. Mitsubishi concluded that the damage to the blades was caused by

operation of the steam turbine over 420 IWIY, reeulting in excegsive gteam

flow to the LP eectiou of the steam turbine, which created higher back-end

loading on the L-0 blades. Up to this point, Mitsubishi had eet uo operating

parametere or flow limits for the LP aection. DEF and Mitsubishi had

assumed that if DEF foUowed the operating pressure and temperature limits

for the HP and IP sections of the steam turbine, then the inlet steam flow,

pr.essure, and temperah.rre for the LP eection would be acceptable. After

discovery of the blade failure in March 20L2, Mitsubishi for the frrst time set

an LP section inlet presaure limit of 118 psig (pounds per Bquare iuch in
gauge), measured at the IP exhauet.s

38. Period 2 commenced in April 2012 and ended in August 2OL4, a period

of 28 months. At the beginning of Period 2, DEF and Mitsubishi replaced all

of the L-0 bladee on the affected end of the LP turbine with re'engineered

tpe 1 L0 blades.

39. During Period 2, DEF operated the steam turbine a total otZl,284

hours. For all but two hours of this period, DEF operated the steam turbine

3 At thie time, there wag no prle8gur6 inEtrument at the LP inlet. ltrerefore, the IP exhaust
was uscd as a prorcy for estimating the pressurc of thc eteam ent€ring the LP inlet.
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at less than 420 MW and complied with Mitsubishi's modified operating

parameters. The reduction in power generation by the steam turbine due to

the ll8 paig pressure limit prompted DEF to aek Mitsubighi to determine

what might be done to retrrn generation to the levele attained in Period l. In
response, Mitsubishi performed a shrdy and determined that it could

redesign the L0 bladea to make them more robuet and allow the Bartow

Plant to generate 460 MVV output.

40. During a planned outage beginning in August 20L4, Mitsubishi

replaced the re-engineered Ilpe l bladee used in Period 2 with newly-

designed heary duty bladee (-Iype I blades"), thus beginning Period 3.

During this planned outage, DEF and Mitsubishi conducted an inspection of

the Period 2 (re-engrneered 1}pe f) bladee. The inspection revealed a

"moderate amount of surface fretting and galtingi'of the Z-locks consistent

with ordinary usage over the course of Period 2. There waa no damage noted

to the snubbers. There wa8 some blade wear and damage, described as

"chippiug at contact comere."

41. Between Period 2 and Period 3, Miteubishi and DEF installed

temporary blade vibration monitoring equipment in the steam hrrbine to

allow for telemetry testing, which they expected would help them to

understand why the L0 blades were experiencing damage and to develop

additional operating parameters to protect the equipment.

4L.Itwas undisputed that DEF"e operation of the steam turbine wae

pmdent at all times during Period 2.

43. Period 3 commenced in December 2014 and ended in April2016.

During Period 3, DEF operated the steam turbine a total of 10,286 hours.

DEF never exceeded 420IvtW of output, except for a 240-hour period during

which Mitsubighi and DEF intentionally operated above 420IvtW to identi$

dynamic strcsses within the steam turbine.

44. During Period 3, Mitsubishi performed extensive telemetry testing on

the stearn turbine. The testing was conducted in part becauge Mitgubighi
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calculated that the Bartow steam turbine experienced approximately L5,000

foot pounds per hour per square foot (lb./hr-az1 of. steam flow and

Mitsubishi's fleet experience had been limited to operation at approximately

12,000lb./hr-ftz of cdculated steam mass flow on last etage blades including

the 40" L0 blades. Miteubishi wae uncertain what impact the L-0 blades

would experience at steam presaures exceeding 12,000Ib./hr-ft,2.

45. Mitsubishi concluded that high etreeses on the L-0 blades were

obsert/ed with blade loading above 16,200lb./hr-ftz when combined with

condenser pres!,ure between 3 and 4.5 incbes of mercury. Mitsubishi used

thie conclusion to establigh a new operating parameter for the steam hrrbine

that it called the "AvoidanceT,orre." The Avoidance Zone established steam

loading limitations to avoid those combinations of LP turbine inlet preesure

and condenEer pressure that testing ehowed to be consigteut with the

appeara,nce of "non-eynchronoue eelf-excited vibration," more commonly

called "flutter," in the blades.

46. It was undisputed that DEF"s operation of the steam turbine was

prudent at all times during Period 3.

47. Despite DEF"g having consietently abided by the operating

parametere, including the Avoidauce ?nnre, DEF and Mitsubishi's

examination of the eteam turbine at the end of Period 3 revealed that several

of the Tlrpe 3 (v1) L-0 blades had experienced damage, partiarlarly in the

area of the ZJocke. DEF and Mitsubishi decided that all of the L-0 blades

should be replaced once again. New T1rye 3 (v2) bladee, with hard-facing on

the mid-span snubber and the Z-lock contact surfaces, were installed.

48. Period 4 commenced in June 2016 and ended frve months later in

October 2016. During Period 4, DEF operated the eteam turbine a total of

2,942 hours. DEF did not exeeed 420 MW of output during this period and

operated the steam turbine within the operating parametere established by

Mitsubishi at dl times save for 1.16 hours in the Avoidancr Zone.
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49. Just 6ve months after the commencement of Period 4, DEF detected

vibration changea in the LP turbine and stopped operation of the steam

turbine to inspect the L-0 blades. During thia inspection, DEF and Mitsubiehi

once again found several damaged L-0 blades. At the time of this blade

damage, DEF was operating the steam turbine below 420 MW and obsen'ing

the operating parametere established by Mitsubiehi for this period.

50. It was un,li+puted that DEFg operation of the steam turbine wag

prudent at all times during Period 4.

51. Period 5 began in December 2016 and ended two months later in

February 2A77.

62. At the beginning of Period 6, DEF and Mitsubishi reingtdled T5roe I
L0 blades in the steam turbine, reasoning that those blades had experieuced

the longest period of unintcrnrpted, operation eince the Bartow Plant opened.

The Type l blades instelled dtrring Period 6 were essentidly the same deeign

as the $pe l blades used during Period 1. Mitsubishi softened the blade

edges on the l\me l blades after concluding that thie minor modifrcation

would help prevent additional blade failures. Ttre eoftening of the blade edges

wae the ouly intentional difrerence between the Period 1 1}pe I blades and

the Period 6 T\pe 1 bladee.Ibe snubbers and Z-locke and the materials used

to manufacture the blades were puryorted to be identical.

63. During Period 6, DEF operated the steam turbine a total of

1,561 hours. DEF never exceeded 420IUW of output during thie period and

operated the steam turbine within the operating parametera established by

Mitsubishi for this period.

54. On Febnrary 9,2077, the eteam turbine wae removed from senrice

when DEF detected the presence of sodium in the steam water cycle. The

cooling water used for the condenser is ealt water from Tampa Bay.

Mr. Swartz testified that any indication of sodium inside the condenser above

minute amounts is darming. During thie shutdown, DEF performed an

inspection of the steam turbine and discovered that a pressure relief safety
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device known as a rupture disk had failed in the LP turbine and that the L-0

bladee were damaged. DEF concluded that part of an L-0 blade snubber or Z-

lock tip broke offand mptured the rupture disk. T'lilis forced outage lasted

until April8,2017.

55. Based on the sequence of events, DEF wae able to determine with

certainty that the blade damage during Period 6 occurred on February 9,

2OL7. At that time, DEF was operating the steam turbine below 420 MW and

within the operating parameters established by Mitsubishi for this period.

56. It wae undisputed that DEI"e operation of the steam ttrrbine was

prudent at all timee during Period 6.

57. Dtrring the February 2017 forced outage of the steam turbine, DEF

continued to operate the Bartow Plant with the gas turbines running in

simple cycle mode.

58. DEF took three primary actione in the wake of the Period 6 outage: a

root cause analysis (1RCA) team, establiehed after the frrst blade failure in

Period 1, continued its mission to investigate and prepare an RCA; a

restoration team was formed to bring the steam turbine back ouline; and a

team was formed to evaluate a long-term eolution for the steam turbine.

59. Because each previous version of L-0 bladeg had su.ffered damage,

DEF did not believe re-inatalling any of the available tlpes of blades would

allow for continuous operation while a long-term aolution could be devised.

60. Instead, DEF and Mitsubiehi installed pressure plates in place of the

L-0 blades as an interim solution that would bring the steam turtine back

into operation quickly and give Mitsubishi and DEF time to develop a

permanent eolution. A pressure plate is a non-tttating plate that hae holes

drilled into it. The pressure plate reduces the preesure of the steam passing

through a steam turbine, keeping the steam from damagrng the unit's

condenser. A pressure plate does not use the steam pasaing through it to

produce electricity and therefore decreases the efficiency of a steam turbine.
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The presaure plate applied by DEF limited the output of the steam turbine to

380IvIW.

61. The partiea have agreed and the undersigned accepts that the period

of the stearn turbine's "de-ratingl from 420 iltW to 380IW}V should be

calculated as running from April 2017 through the end of September 2019.

Tnp Mrrswrcru arp DEF Roor Causp Auer,vsps

62. Mitsubishi's telemetry testing during Period S led to institution of the

Avoidance ?nre. After ffni6[ing the testing, Mitsubishi produced the Report,

which reiterated Mitsubishi's conclusion that the operatiou of the atcam

turbine in excess of,4ZDIVfTII for much of Period 1 resulted in exceesive steam

flow to the LP section of the eteam turbine, which created high back-end

loading on the L-0 blades cdculated aa pounds per hour per eurface area on

the bladee. The Report stated that the L-0 blades could be modified and

output from the plant could be safely increased from 420IVIW to 450IvtW

provided the LP exhauet pressure was limited to 126 psig.

63. In September 2OL7, Mitsubishi published the findings of ita BCA in a

35-page Tartow RCA Summary''("DIitsubiehi BCA"). The Mitsubishi BCA

documented the company'e attempt to diecover why the Bartow Plant

erperienced L0 blade failures that had not occuned anlmbere else in the

Miteubishi fleet. The areas of investigation included the design, materials,

manufacture, and aesembly of the bladee, and the operation of the Bartow

Plant. Mitsubishi concluded that all blade damage from Periods 1 through 6

was caused by Outter. The Mitsubishi RCA provided different rationales for

the damage to the L0 blades from Periods 3 through 5: operation in the

Avoidance Zone; low mechanical damping due to the application of hardening

materiale on the contact surfaces of the L-0 bladee; and blending steam from

the fourth gas ttrrbine at high load.
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64. The Mitsubishi RCA also stated that an upgraded blade deeign would

be available in Oetober 2018 and proposed the installation of a blade

vibration monitoring system to achieve a 460lvf\ill output.

65. After the d.iscovery of the blade damage in March 20L2, DEF formed

an RCA team and began a years-long BCA process that ended with ite own

February 6, 2018, RCA report (.DEF RCA").

66. DEF"s BCA agreed with Mitsubishi's that exceseive vibratiou wae the

proximate cauoe of the L0 blade failuree. Noting that L-0 failures continued

to occur even after steam inlet pressure and condeneer back pressure

limitations wele imposed, DEF concluded that Mitsubishi's blade deeign

failed to provide adequate design margin at the dynamic stresa level within

the steam turbine, even when operated according to the parameters set by

Mitaubishi.

67. The term "design margin" refers to a toleranee level built into a piece

of equipment that allows the equipment to be operated at some level above a

preocribed operating limit without causing damage to the equipment.

68. At the hearing, OPC produced several documents that DEtr"s BCA

team produced between 2012 aud the final DEF BCA in February 2018.

Mr. Swartz declined to call these documents "draftg" of the RCA preferring to

say they were "workilg papers" that provided snapshots of the RCA team's

investigation at a given time. Mr. Swartz emphasized that only the Febnrary

2018 RCA report stated DEtr"s official position as to the cause of the blade

failures.

69. The working papers indicate that ae late ae October 15, 2016, DEF

agreed that the heat balances and other docrrmentation that Mitsubiehi

provided with the eteam turbine before 2008 contained limitations on tr.rrbine

output. Tboeo limilsfiene provided aD operational limit of 42A MlY baeed on

the Mitsubishi design poiut and the expected maximum electrical output.

70. The working papers show that as late as June 26, 2017, DEF

maintained that one of "the most significant contributing factors toward root
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cauge of the history of Bartow Unit 4 L-0 events" wag'Tow Preesure (LP)

ftgbine Back-End [6sdin g (>18,000 lb/hr/ft?."

71. OPC accurately states that the DEF working documents demonstrate

that during the RCA process, before and after the Period 5 event, DEF

coneistently identified exceseive steam flow in the LP turbine &B one of the

"rnost si$dficant contributing factors" toward blade failure over the history of

the steam turbine, the eame couclusiou reacbed in the Mitsubishi RCA

72.Mr. Swartz attempted to minimiz,e the significance of the working

papers by stating that DEF was obliged to investigate the igsue of excessive

steam flow because it bad been identified by Miteubiehi ae the root cauee of

the blade failures.

73. DEF"g frnal BCA did not include a statement that excessive steam flow

was a significant contributing factor in the blade failuree. The frnal DEF RCA

instead noted that "excessive steam flow" had been a "potential" operational

factor that DEF exanined during the RCA proceBs. Tte RCA states that DEF

had been unable to find a comelation between steam llow and the five failure

periode. In particular, the RCA pointed out that Periods 2, 4, and 5 ehowed

very few hour'a of operation in tbe Avoidance Zone but showed sone damage

to the L0 bladee nonethelees.

74. OPC concludes that the 6nal DEF RCA wag DEI"e self-serving

attempt to exonerate its own overloading of the steam turbine and to shift

responsibility onto Mitsubishi for tbe design margins of the L-0 blades. DEF

contends that it eimply followed the data throughout the RCA process and

arrived at the only conclusion coneistent with the frndinge of ite engineers.

Post-RCAActtoNs

76. As noted above, pressure plates were installed in place of the L-0

blades at the conclusion of Period 5. The pressure plates allowed DEF to keep

the steam turbine mnning at a lower level of output while it sought a

permanent solution to the blade damage problem.
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?6. In 2018, DEF solicited proposals to implement a long-term solution

that would allow it to reliably operate the gteam turbine to support 460 MW

of electrical ou@ut from the generator. Three vendors responded. Mitsubishi

prrpoeed a redesigued blade replacement. General Electric and Siemens each

prpposed retrofite of the steam path in the LP turbine. DEF selected the

Mitsubishi pmpoeal.

TT.lnDecember 2019, Mitsubishi installed redesigned 40u L-0 bladee

(tlrpe 6), test€d by Miteubishi in the presence of DEF o(pertg, in the Bartpw

Plant. Mitsubishi and DEF have aleo inetalled e permaDently-mounted blade

vibration monitoring device in the steam hrrbine to monitor operating

conditione of the L-0 blades, dlowinB the modification of operating

parameters before blade damage (rccura. As of the hearing date, DEF had

operated the Bartow Plant with the redesigned L-0 blades without incident

on a 1x1, 2x1, and 3x1 configuration, but had yet to operate with all four

combustion turbines.

78. OPC points out that in proposing its redesigned bladee, Mitsubishi did

not waver from the conclusion of its RCA. Mitsubiehi stated the following aB

the frret three bullet points in the introduction to its paper describing the

testing of the upgraded blades:

Ihe Steam Turbine applied at Duke Bartow wae
originally designed for 42O IUIV as tendem
compound unit with a d.ouble flow LP eection, while
the 4 on 1 frred configuration produces gteam for
450I\[14r.

The original blade loading limit of the 40" L-0
blades did not allow the unit to produce 450 IUW,
resulting in blade modification and testing.

In the following 3 years, multiple forced outages
were experienced due to last stage blade damage
caused by high load stimulus and high energy
blending in the 4 on 1 configuration which was not
fuIly understood until conducting an elaborate
collaborative RCA.
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Rpplecpupur Powpn elro Dp-Rerr:*lc Cosrs

79. The record evidence established that the replacement power crosta

stemming from the February 2017 outage are $11.1 million.

80. Further, the record evidence eatablished that DEF incurred

replacement power coste from May 2017 through September 2019, the period

of the "de-ratingl of the steam turbine, i.e., the reduction in output from

420IUW to 380lvI\lV while it operated with the presoure plate. thoee costs,

calculated by year, are $1,676,661 (2017), $2,215,648 (2018), and $1,126,673

(2019), for a total of $5,016,782.

81. Ttrerefore, the total replacement power costs incurred ae a result of

DEF"s operation of the gteam turbine are $16,116,781, without considering

interest.

DrscussroN

82. As noted above, the parties have a fundamental disagreement as to

the significence of the 420 MW maximum output desiguation that Mitsubiehi

placed on the steam hrrbine. Ttre Energy Information Ad.ministration of the

U.S. Departmeut of Enerry deEnes "generator nameplate capacit/ ae the

"maximum rated output of a generator, prime mover, or other electric power

production equipment under specific couditions designated by the

manufacturer." There was no dispute that 420 MW was the "nameplate

capacity''of the Mitsubiehi steam turbine. OPC argues that the nameplate

capacity of,42O lvfltl ie by de6nition an operational limitation and that

operation of the steam turbine beyond the maximum rated output of 420 MW

threatened safe operation.

83. OPC points to the fact that there are 32 eteam turbines in Mitsubishi's

worldwide fleet with a combined 57 rows of 40" L0 blades. Only the Bartow

Plant hae experienced 40' L-0 blade failures caused by excessive blade

vibration. The Bartow steam turbine had the highest L-0 blade loading in the

entire fleet, in excess of 15,000 lb/hr-ftz. The fleet average for baclc-end
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loading waa appnoximately 12,000lb./hr-ftz. OPC notes that the DEF RCA

report does not explain why a lack of blade design margin can be the root

cause of a]l the Bartow L-0 blade failuree if no similar Mitsubishi steam

tubine blade has experienced eimilar problems.

84. As to DEF"s argument that exceee loading cannot explain the L-0

blade failure in Period 6, when the steam hrrbiue wae opereted within the

parametera of Mitsubiehi's Avoidance Zone, OPC replies that had DEF

operated the turbine within its original operating limitations during Period 1,

there is every reason to believe that the original L-0 blades would etill be

functioning, consistent with Mitsubishi's fleet e:cperience. In other words,

there would have beeu no Periods 2,3, 4, or 5 but for DEF"s actions during

Period 1.

86. OPC points out that neither DEtr'nor any other subsidiary of Duke

Energy had experience mnning a 4xl combined cycle plant prior to

purchasing the Mitsubishi steam turbine and commencing operation of the

Bartow Plant. F\rther, neither DEF nor Mitsubighi had any experience

operating a steam turbine at the loading levels required to produce 460 IVIW.

86. Given the lack of experience on either side, OPC contends that DEF

ehould have coneulted Mitsubishi before purchasing the steam turbine to aek

whether Miteubishi believed it was capable of an output in excess of its

nameplate capacity of.420l\[f4r. OPC accruately states that the record

contains no evidence that DEF aeked Mitsubiehi to increaee the deeign limit

or design point of the et€am hrrbine above 420IVIW at any time prior to the

March 2012 outage, that in retrospect marked the end of Period 1. DEF

likewise never agked Miteubishi, prior to March 2OL2, to reaesess the

conditione that would have been required to safely operate the steam turbine

above 420 NfW, or to increase the ocpeeted maximum electricd output of the

steam turbine to a level above the 420lvf\il design point to accommodate the

additional steam made available by a fourth combustion turbine and HRSG.
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8?. OPC'a expert witness, Richard Polich, pointed out that Mitsubishi's

consultant ran over 300 different heat balances to predict how tbe eteam

turbine would operate and not one of them ehowed it producing more than

420IvtW. Mr. Polich believed that if the tubine had that capability, the

maaufacturer would have produced a thermal analysis to that effest. If
Mitsubishi thought tbe turbine could be pushed to produce urore, it would

have ingtnrcted ita consultant to desigu the unit with higher output.

88. IvIr. Polich tesffied that the Mitsubishi steam turbine was an

aftermarket unit designed for a much smaller steam flow and that Mitsubishi

and ite cpneultsnts factored that limitation into tbe design. To support his

opinion, Mr. Polich pointed out that when DEF finally did ask whether the

turbine could run paet 420 MW, Mitsubiehi replied that it would have to

perform a etudy, indicating it believed there wao a design limit on this utdt.

89. DEF ran the unit beyond 420 M$r without consulting Mitsubishi.

Mr. Polich found it a tribute to the design of the original40'L-0 bladee that

they did not sulfer damage sooner than they did. The gteam turbine operated

from June 2009 until March 2012 before the blade damage was noted. It was

imposaible to state exactly when the blade damage occured in Period l, but

Mr. Polich opined that the damage was most likely cumulative.{

90.IVIr. Polich noted that the blade failure in Period 6 was the fastest of

any period, though the Period 6 L-0 blades were supposedly identical to thoee

used in Period 1, save for a minor softening of the blade edges. Mr. Polich

further noted that the DEF RCA did not address why the blades lasted longer

in Periods 1 and 2 than in the other three periods. Mr. Polich reasonably

concluded that there had to be eomething about the blades'design in Period 1

{ DEF made much of the fact that it could not be gaid precisely when during Period 1 the
damage to the bladee occuned, pointing out tbat there was a 50-$0 chance that the blades
were damaged when the turbine wae operating below 420 IvtW. Thia argument faile to
consider the cumulative wear caused by running the unit in excees of its capacity half of the
time. firc exact moment the damagc occured ia basidc the point.
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that allowed them to laat longer, and somethine in the desigu of the Period 6

bladeg that caused them to fail quickly.

91. Mr. Polich believed that the blades in Periode 2 thrcugh 6 were not

similar enough to those in Period 1 to allow for a direct comparison. He noted

that there were 28 monthe of operation below 420 IVIW during Period 2 and

that there was basically no damage to the blades beyond the usual surface

fretting and galling.

92. IVIr. Polich thought that some of the things Mitsubishi did to improve

the Z-locks and enubbers after Period 2 added to the problems instead of

resolving them.lvlr. Polich did not believe the five periods could be correlated,

especially Period 6 where the blades wens supposedly identicd to thoee used

in Period 1 yet failed with only 4% of the operating hours that the Period I
blades sustained.

93. i\[r. Polich tcstified that DEF would have acted prudently from botb a

warrant5r and a regulatory perspective by requesting written verification

from Mitsubishi that the steam turbine c-ould be safely operated above

420 MW of output.

94. IVtr. Swartz countered that it would not be a "typical conversation" in

the industry to ask Mitsubiehi whether and how long the unit could be

operated above 420 MW. He pointed out that pounds per hour per aquare foot

of steam flow is not a parameter that can be measured during operation. It is

a calculated number that DEF could not possibly have used to govern

operation of the turbine.

95. IvIr. Swartz testified that "420 ItdW is the electrical output of the

generator, which is coupled to the steam turbine. The steam turbine's

operation is governed by parameters such aB pressuree, steam flows, and

temperatures. Mr. Swartz stated that it is mmmon in the industry to speak

in terms of megawatts to get a feel for the size of the unit, but that generator

output is dependent on many factors.
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96. IvIr. Swartz etated that when Mitsubiahi criticized DEF for operations

above 420 NfW, it was using that term as a proxy for 16,000lb/hr/ftz of etean

flow. Mitsubishi's concern was always with the ateam flow. It was his opinion

that 420lvf\il was not an operational limit on the steam turbine.

97. Mr, Swartz testified that the Avoidance Zone establiehed in Period 3

wae related to eteam flow. He etated that operation of the steam turbine

above 420IVIW could be correlated with steam flow, but many other factors

are involved in determining what a generator can produce.

98. IvIr. Swartz stated that the power factor was the key to DEtr"s ability

to operate the eteam ttrrbine above 420IVIW. Miteubishi used Heat Case 48,

with a power factor of .949, to predict an output of,420 MVtr. Uaing the same

operating factors, DEF wae able to nrn the eteam turbine at a power rating

between .9? and .996. Mr. Swartz testified that this increased efEciency

enabled the Bartow generator to operate above 420 MW.

99. Mr. Swartz conceded that the Purchaee Agreement coutained atr

expected output of,420 M!V, but aeaerted that this expectation waE based on

an aBBuEed eet of conditions that included a power fac'tor of .949. Mr. Swartz

empbasized that 420IVIW wa8 a minimum guaranteed output, at least from

DEF'e perspective. If DEF was able to obtain more, such was to the ultimate

benefit of its ratepayers and wae coneistent with the operating limitations set

forth in the Purchasing Agreement.

100. OPC responds that the record of this proceeding contains no

indication that at any time during the 6ve-year long, continuous, iterative

RCA process did DEI"s engineers euggest that the power factor of .949 in

Heat Case 48 wes an indication that the steam turbine output of 420 MW

could be safely exceeded.

101. OPC pointe to eeveral etatements recorded during the RCA process

indicating that DEF"s engineers and Mitsubishi slike acknowledged that

420 IvtW was the design limit of the steam turbine: (1) Mitsubishi's

characterization of 15,000lb./hr.-ft.z ae a loading limit; (2) an October 15,
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2016, draft docunent with comments by DEF BCA team member Paul Crimi

that characterized the heat bdances ae limiting the output of the turbine;

and (3) DEF"s doctrmented efforts to have Mitsubishi increaee the gteam

turbine output to 460 lv[$r through blade design modifications.

102. OPC'e essential criticism was that DEF pushed the Miteubishi steam

turbine beyond ite operational limits, whether the iesue is ftamed in terms of

megawatts of electrical output beyond the design point or in terms of steam

flow well in excesg of Mitsubishi's fleet experience. the evidence was clear

that Mitsubishi did not contemplate DBf"a operation of the steam turbine

beyond the heat balance scenarios eet forth in the Purchase Agreement. the
evidence was also clear that DEF made no effort before the fact to notify

Mitsubishi of its intended intensrty of operation or to ask Mitsubiehi whether

it could safely exceed the numben stated in the Purchaee Agreement.

Mr. Swartz wae unable to erplain away this criticiem and thus DEF failed to

meet its burden of demonstrating that it prudeutly operated the Bartow

Plant during the times relevant to thie proceeding.

CoNcr,usroxs orlAw
1.03. DOAII has jurisdiction of the subject matter of and the parties to this

proceeding. $$ 120.669 and 120.57(1), Fla. Stat.

104. The Commission has the authority to regulate electric utilities in the

State of Florida pursuant to the prcvisions of chapter 366, including aeetione

366.04, 366.06, and 366.06.

105. An "electric utilit/ is de6ned aB "any municipal electric utility,

investor-owned electric utility, or rural electric cooperative which owns,

maintains, or operatee an electric generation, transmiesion, or dietribution

system within the state." S 366.02(2), Fla. Stat.

106. DEF is an investor-owned electric utility operating within the State

of Florida subject to the juriadiction of the Commission pursuant to

chapter 366.
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10?. OPC, FIPUG, and White Springe are partiee to the Fuel Clause

docket, which included the iesues to be resolved here, and as such are entitled

to participate as parties in thie proceeding.

108. This is a de novo prroceeding. $ f20.67(1xk), Fla. Stat. Petitioner,

DEF, hae the burden of proving, by a preponderancc of the evidence, that it
acted pnrdeutly in ite actions and decisions leadi"g up to and in reatoring the

unit to eenrice after the Febnrary 2017 forced outage at tbe Bartow Plant.

Additionally, DEF must prove by a preponderance of the evidence that no

adjustment to replacement power costs should be made to account for the fact

that after the installation of a pressure plate in March 2OL7, the Bartow

Plant could no longer produce its rated nameplate capacity of 4B0lvIIl,l. Dep't

of I'ransp. v. J.W.C. Co., 396 So. 2d 778,788 (Fla. let DCA 1981);

$ 120.67(1)0, Fla. Stat.

109. lte legal standard for determining whether replacement power costs

are prudent ie "what a reasonable utility manager would have done, in light

of the conditione and circumetances that were known, or should ftavel been

known, at the time the decision was made." S. Allionce for Clean Energy v.

Grahom, l13 So. 3d 742, 750 (Fla. 2013).

f 10. DEF failed to demonstrate by a preponderance of tbe evidence that

its actions during Period 1 were prudent. DEF purcbased an aftermarket

steam turbine from Mitsubishi with the knowledge that it had been

manufactured to the specifrcations of Tenaska with a design point of 420 IvIlil

of output. Mr. Swartz's testimony regarding the irrelevance of the 420IvtW

Umitation was unperBuasive in light of the documentation that after the

initial blade failure, DEF itsef acrepted the limitation and worked with

Mitsubishi to 6nd a way to increase the output of the turbine to 460lvt\il.

lf 1. DEF"s RCA concluded that the blade failures were caused by the

failure of Mitsubishi to design the 40" L-0 blades with adequate design

margins. lhis conclusion is belied by the fact that the L-0 blades have failed

at no other facility in the Mitsubishi fleet. Mitsubishi cannot be faulted for
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failing to deeign ite bladee in a way that would allow an operator to run the

turbine consistently beyond its capacity.

112. Mitsubishi'e more plausible conclusion attributed the blade failure in

Period 1 to DEf"s operation of the steam trubine in orcese of 420 M\iY,

reeulting in exceesive eteam flow to the LP eestion of the steam hrrbine,

which iu turn caused high back-end loading on the L-0 blades.

1f 3. Mr. Polich persuasively argued that it would have been simple

prudence for DEF to ask Mitsubishi about the ability of the turbine to

operate eontinuously in excess of 420 MW output before actually operating it
at those levels. DEF understood that the blades had been designed for the

Tenaska 3x1configuration and should have at least explored with Mitsubishi

the wigdom of operating the steam turbine with eteam flowe in exceee of

those anticipated in the original design.

114. The record evidence demonstrated an engineering consensue that

vibrations associated with high energy loadings were the primary cauee of

the L-0 blade failures. DEF failed to satisfu ite burden of showing its actions

in operating the steqm turbine in Period 1 did not cause or contribute

signifig.rtly to the vibrations that repeatedly damaged the L-0 bladee. To the

contrary, the preponderaDce of the evidence pointed to DEE"s operation of the

steam turbine in Period 1 as the most plausible culprit.

1,16. DEF demonstrated by a preponderance of the evidence that its

actione during Periods 2 through 5 were prudent.

f 16. DEF argues tbat even if it failed to exercise prudeuce during

Period 1, those actions were Eo attenuated by DEtr"e subsequent actions

during Periods 2 through 6 that the outage and de-rating that began in 2017

cannot be fairly attributed to DEFo failures from 2009 through March 20L2.

If the impmdent operation in Period I did not cause the Period 6 outage, then

the imprudent operation cannot be a basis for disallowance of the

replacement power costs at issue.
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117. OPC argues that Periods 2 through 5 would not have been necessary

had DEF operated the turbine witbin its origiual operating limitatious

during Period 1. OPC contends that, based on the e:rperience of the L-0

blades in all other Mitsubishi plants, there is every reason to believe that the

original L-0 blades would stiU be functioning but for DEF"s overstressing

them in Period 1.

118. OPC gtates that the applicable standard for prudence review is how a

pmdent and reasonable utility maDager would have operated a new steam

turbine under the conditions and circumstances which were known, or

reaeonably should have been known, when decisiona were made in 2008

through 2012. OPC argues that it was imprudent and unreasonable for DEF

to regularly supply steam to the steam turbine at levels causing the steam

turbine to operate above the design poiDt of.42O MW, especially given the fact

that the steam hrrbine wae not designed for the Bartow Plant and was sold to

DEF with au unequivocally stated desigu point.

119. It is speculative to state that the original Period 1 L-0 bladee would

still be operating today had DEF observed the deeigu limit of 420 MW. It is

not apeculative to state that the evente of Periode 2 tbrough 6 were

precipitated by DEF"e actions during Period 1. It ie not possible to etate what

would have happened from 20l.2ro 2017 if the exceesive loading had not

occurred, but it is possible to etate that events would not have been the same.

120. In his closing argument, counsel for White Springs summarized the

equities of the situation very well:

You can drive a four-cylinder Ford Fiesta like a V8
Ferari, but it's not quite the same thing. At 4,000
RPMs, in second gear, the Ferrari is already doing
60 and it's just warming up. The Ford Fiesta,
however, will be moaning and begging you to slow
down and shr'ft geare. And that'e kind of what wete
talking about here.

It's conceded aa fact that the noot cause of the
Bartow low preseure turbine probleme is excesgive
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vibrations caused repeatedly over time. The answer
to the question is was this due to the way [DEFI
ran the plant or is it due to a design flaw? Well, the
angwer ie both.

Tbe fact is that [DEFI bought a etean turbine that
was alrcady built for a different configuration that
wae in storage, and then booked it up to a
configuration ... that it knew could produce much
more steam than it needed. It had a generator that
could produce more megawatte, so the limiting
factor was the steam turbine.

On its own initiative, it decided to push more steam
through the gteam turbine to get Eore rnegawatts
until it broke.

***

So from our perspective, IDEE] clearly was at fault
for pushing excessive steam flow into the hrrbine in
the frret place. The repair which has been
established ... may or Eay not work, but the early
operatiou clearly impeded [DEfel ability to simply
claim that Mitsubishi was entirely at fault. And
under those circumetances, it'a not appropriate to
assign the cost to the coneumets.

121. The greater weight of the evidence supports the conclusion that DEF

did not exercise reasonable care in operating the steam turbine in a

configuration for which it was not designed and under circumstances which

DEF knew, or ehould have known, that it should have proceeded with

caution, seeking the cooperation of Mitsubishi to devise a means to operate

the steam turbine above 420 tUW.

122. Given DEF"s failure to meet its burden, a refund of replacement

power costs is warranted. At least $11.f million in replacement power was

required during the Period 5 outage. Thie amount should be refunded to

DEF s customers.
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123. DEF failed to carry its burden to show that the Period 6 blade

damage and the required replacement power costs were not consequences of

DEF"e imprudent operation of the steam turbine in Period 1.

124. The de-rating of the steam turbine that required the purchase of

replacement power for the 40lvt\il loss caused by installation of the pressure

plate was a consequence of DEF"s failure to pnrdently operate the steam

turbine during Period 1. Because it was ultimately responsible for the de-

rating, DEF should refund replacernent costs incumed from the point the

steam turbine came back online in May 2017 until the etart of the planned

fall 2019 outage that dlowed the replacement of the pressure plate with the

redesigued Ilrpe 6 40n L-0 blades in December 2019. Based on the record

evidence, the amount to be refunded due to the de-rating is $5,016,782.

125. The total amount to be refunded to customere as a reeult of the

imprudence of DEFs operation of the steam turbine in Period 1 ie

$ 16, 1 16,782, without intereet.

Rncouupxmrror.l

Based upon the foregoing Findings of Fact and Conclusions of Law, it is

RpcotvnvrprvoED that the Public Service Commission enter a 6nal order

finding that Duke Energy Florida, r,I.C, failed to demouetrate that it acted

prudently in operating its Bartow Unit 4 plant and in restoring the unit to

genrice after the February 2017 forced outage, and that Duke Energy Florida,

LLC, therefore may not recover, and thus should refun4 the $16,116,782 for

replacement power costs resulting from the steam turbine outages from April

2017 through September 2019.
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DoNpANn Ex'rpBED this 27th day of April,2020, in Tallahassee, Leon

County, Florida.

IW*
LewnnNcs
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Ad -inistrative Hearings
this 27th day of April,2020.

CoprBs FuRtusnno:

Jon C. Moyle, Jr., Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida 32301
(eServed)

Nickalus Austir Holmes, Commission Deputy Clerk I
Florida Public Service Commission
2450 Shumard Oak Boulevard
Tallahassee, Florida 32399
(eServed)

Matthew Bernier, Esquire
Duke Energy Florida, LLC
Suite 800
106 East College Avenue
Tallahassee, Florida 32301
(eServed)
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Jamee Ray Kelly, Public Counsel
The Florida Legislature
Room 812
L1l West Madison Street
Tallahassee, Florida 32399
(eServed)

Dianne M. Triplett, Esquire
Duke Enerry Florida, LLC
299 Ist Aveuue North
St. Petersburg, Florida 33701
(eServed)

Patty Christensen, Esquire
The Florida Legislature
Room 812
111 West Madison Street
Tallahassee, Florida 32399

Stephanie Morse, Esquire
The Florida Legislature
Room 812
111 West Madison Street
Tallahassee, trlorida 32399

James Walter Brew, Esquire
Stone Law Firm
Eiehth Floor, Weet Tower
1025 Thomas Jefferson Street Northwest
Washington, DC 20007
(eServed)

Suzanne Smith Brownless, Esquire
Florid Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(eServed)

Thomas A. (tad) David, Esquire
OfEce of Public Counsel
Room 812
111 West Madison Street
Tallahassee, Florida 32399-f 400
(eSenred)
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Laura Wynn Baker, Associate
Stone Mattheis Xenopoulos & Brew, P.C.
1025 Thomae Jefferson Street Northwest
Washington, DC 20007
(eSened)

Daniel Hernandez, Esquire
Shutts & Bowen LLP
Suite 300
4301 West Boy Scout Boulevard
Tampa, Florida 33607
(eServed)

Charles John Rehwinkel, Deputy Public Counsel
Florida Office of Public Counsel
111 West Madison Street
Tallahaseee, Florida 32399
(eServed)

Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahaesee, Florida 32301
(eSenred)

Bianca Y. Lherisson, Esquire
Florida Public Service Commission
2640 Shumard Oak Boulevard
Tallahassee, Florida 32399
(eServed)

Adam Teitzman, Commission Clerk
Office of the Cornmission Clerk
Public Service Commission
2540 Shumard Oak Boulevard
Tallahaesee, Florida 32399-0850
(eSened)

Braulio Baez, Executive Director
Public Serwice Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(eServed)
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11

Keith Hetrick, General Counsel
Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
(eSeryed)

Notlcp on RrcHr To SugMrr Excsprrolls

AII parties have the right to submit written exceptions within 15 days from
the date of this Recommended Order. Any exceptions to this Recommended
Order should be filed with the agency that will issue the Final Order in this
ca8e.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Fuel and purchased power cost recovery

clause with generating perfbrmance incentive

factor.

DOCKET NO.20200001-El
ORDER NO
ISSI.JED: c0ilrlD EI{TIAL

The following Commissioners participated in the disposition of this matter:

GARY F. CLARK, Chairman
ART GRAHAM

JULIE I. BROWN
DONALD J. POLMANN
ANDREW GILES FAY

FINA SII RECOV
FOR DUKE ENERGY FLORIDA. LLC.

BY THE COMMISSION

I. BACKGROUND

Docket No.20190001-EI. In re; Fuel and purchased povter cosl recovery c'lause v'ith

generating performance incentive.factor, referred to as the Fuel Clause. was opened on January

1. ZOtq. iile Fuel Clause is a perennial docket closed, reopened. and renumbered every year in

which the Commission processes all petitions filed by investor-owned electric utilities seeking to

recover the cost offuel and fuel-related activities needed to generate electricity.

A. Prehearing proceedines before the Commission

Duke Energy Florida. LLC (DEF) is an investor-owned electric utility operating in the

State of Florida. DEF reaffirmed its party status in Docket No. 20190001-EI on January 3,2019.

Likewise. the Office of Public Counsel (OPC), authorized by Section 350.061I, Florida Statutes

(F.S.), to provide legal representation to Florida electric utility customers before the

Commission. reaffirmed its party status in Docket No.20190001-EI on January 4,2019. The

Florida lndustrial Power lJsers Group (FIPUG). an association of utility customers who consume

large amounts of electricity, and White Springs Agricultural Chemicals, Inc., d/b/a PCS

phosphate - White Springs (PCS Phosphate), a fcrtilizer company. reaffirmed their party status

on January 4,2019 and January 15.2019. respectively.

We issued Order No. PSC-2019-0059-PCO-EI on February 13. 2019, establishing the

procedures to be follow'ed. On March 1.2019. DEF filed its Petition for approval of fuel cost

i."or.ry and capacity cost recovery with generating performance incentive factor actual truc-ups

for the ieriod ending December 2018. At that time DEF also filed the direct testimony of Jef-frey
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Swartz which incorporated Exhibit JS-I, filed in the 2018 Fuel Clause. On September 13, 2019,

OpC filed the direct testimony and exhibits of Richard A. Polich, non-confidential Exhibits

RAp-l through RAP-2, and confidential Exhibits RAP-3 through RAP-9. On Septembet 26,

2019, DEF filed the rebuttal testimony of Jeffrey Swartz with confidential Exhibits JS-2 through

JS-4.

A Prehearing Conference was held on October 22,2019, and Prehearing Order No' PSC-

Z0|}-0466-PHO-EI was issued on October 31,2019. At that time two issues associated with the

testimony of witnesses Swartz and Polich were identified: Issues lB and lC. Issue 1B and 1C

state as follows:

Issue 1B: Was DEF prudent in its actions and decisions leading up to and in

restoring the unit to service after the February 2017 forced outage at the Bartow

plant, and if not, what action should the Commission take with respect to

replacement Power costs?

Issue lC: Has DEF made prudent adjustments, if any are needed, to account for

replacement power costs associated with any impacts related to the de-rating of
the Bartow Plant? If adjustments are needed and have not been made, what

adjustment(s) should be made?

B. Evidentiarv proceedines before the Division of Administrative HearinBs

It became readily apparent that large portions of the testimony and exhibits of both

witnesses Swartz ana poUctr associated with these issues, as well as the Commission staffs

proposed g.ial exhibits, were highly confidential in nature. This fact made it impossible to

conauct meaningful direct or cross examination without reference to, and discussion of,

confidential material. The only way to conduct a hearing based substantially on confidential

material would be to close the hearing to the public. Because we must conduct all proceedings in

the sunshine under the law,l we do not have the ability to close a hearing, even one which deals

extensively with confidential materials and testimony. Therefore, in order to maintain the

confidentiality of these materials, we referred DEF Bartow Unit 4 Issues lB and lC to the

Division of Administrative Hearings (DOAH) on November 8,2019.

Administrative law judge (ALJ) Lawrence P. Stevenson conducted a closed final

evidentiary hearing on February 4-5, 2020. At the hearing, DEF presented the confidential

testimony of Jeftiy Swartz, with his prefiled direct and rebuttal testimony inserted into the

record as though read. DEF'S Exhibit Nos. 80-82 were admifted into evidence. OPC presented

the confidential testimony of Richard A. Polich, with his prefiled testimony inserted into the

record as though read. OPC'r Exhibit Nos.68-75, l0l-109, and 115-l17 were admitted into

evidence. Commission staff Exhibit Nos. 110 and 111 were admitted into evidence' FIPUG's

Exhibit No. 118 and PCS Phosphate's Exhibit Nos. 112 and ll3 were also admitted into

I Section 286.01l, F.S.
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evidence. The revised Comprehensive Exhibit List (CEL) was admitted into evidence by

stipulation as Exhibit No. 114.

A three-volume transcript of the final hearing was filed with the Commission Clerk on

February 18, 2020, and was provided to the DOAH Clerk on February 24, 2020. DEF,

Commission staff, and OPC, jointly with PCS Phosphate and FIPUG, timely filed confidential

proposed recommended orderi on March 20,2O20.The ALJ issued his Recommended Order2 on
'Aprr|27,2020. 

Aredacted version of the Recommended Order is found in Attachment A to this

Final Order.

C. Overview of the Recommended Order

This case involves the operation of DEF's Bartow Unit 4 combined cycle natural gas

plant and whether DEF operated the plant prudently from the time it was brought on line in June

)OOq until February 2017. Bartow Unit 4 is comprised of a steam turbine manufactured by

Mitsubishi Hitachi Power Systems (Mitsubishi) with a gross output of 420 MW connected to

four M501 Type F combustion turbines. The steam turbine is an "after-matket" unit which was

originally designed for Tenaska Power Equipment, LLC (Tenaska) to be used in a 3x1

configuration with three M501 Type F combustion turbines with a gross output of 420 MW.

Prior to purchasing the steam turbine, DEF's predecessor, Progress Energy Florida, LLC

contracted with Mitsubishi to evaluate the steam turbine design conditions and to update the heat

balances for a 4xl configuration. As required by its contract, Mitsubishi provided revised

operating parameters for the steam turbine to meet DEF's 4xl configuration.

The Bartow plant has experienced five outages since it was brought on line in June 2009:

March 2012 (planned), August 2014 (planned), April 2016 (planned), October 2016 (forced), and

February 2017 (forced).

In March 2012 during a scheduled outage, DEF discovered that the Type 1 L-0 blades in

the low pressure section of the steam turbine were damaged. The Type I L-0 blades were

replaced with re-engineered Type I blades and the plant was operated until August 2014 when

the plant was taken out of service to upgrade the L-0 blades to Type 3 blades. The plant came

back on line in December 2Ol4 and ran until April 2016 when it was taken offline for routine

valve work and L-0 blade inspection. The plant was placed back in service in May 2016 with a

revised Type 3 blade and operated until October 2016, when DEF shut the plant down due to

excessive-vibration and loss of L-0 blade material. In December 2016 the plant was put back in

service with the original Type 1 blades, and was taken out of service in February of 2017 due to

a blade fragment 
-projectile 

that traveled through the low pressure turbine rupture disk

diaphragrn. bef brought the plant back on line in April 2017 with a pressrue plate installed in

the-low pressure section of the-steam turbine, which effectively decreased the output of the plant

from 420 to 380 MW. DEF continued to operate the plant with the pressure plates until

September 28,2019.

2 ,,Recommended Ordcf is defined in Section 120.52(15), F.S., as the official recommendation of the ALJ assigned

by DOAH or of any other duly authorized presiding officer, other than tle agency head or member thereof.
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There are two amounts that are associated with the initial prudence question: 1)

replacement power costs for the Februar y 2017 
"outage 

in the amount of $ I I . I million, and 2)

y.ay Z0l7 though September 2019 unit derating3 costs in the amount of $5,016,782 million.

petitioner, DEF, has the burden of proving by a preponderance of the evidence, that it

acted prudently in the operation of Bartow Unit 4 up to and restoring the unit to service after the

February 20liforced outug.. Additionally, DEF must prove by a preponderance of the evidence

that no adjustment to replacement power costs should be made to account for the fact that after

March ZO\1, and the installation oi 
" 

pr.rr*e plate, Bartow Unit 4 could no longer produce its

rated nameplate capacity of 420 Mw. The standard for determining whether replacement power

costs are irudent 
-is ..what a reasonable utility manager would have done, in light of the

conditions and circumstances that were known, or should [have] been known at the time the

decision was made."4

In his Recommended Order, the ALJ detailed the relevant facts and legal standards

required to determine whether DEF acted prudently in its operation of Bartow Unit 4 from June

ZObg untit February 2017. In his conclusion, the ALJ recommended that this Commission find

that DEF failed to demonstrate that it acted prudently in the operation of its Bartow Unit 4 plant

and in restoring the unit to service after the,February 2017 forced outage, and that DEF should

refund a total of $ 1 6,1 16,782 to its customers.

D. Post-Hearine proceedings before the Commission

On May 12,2020, DEF submitted exceptions to the Recommended Order. OPC, jointly

with pCS phosphate and FIPUG (collectively, the lntervenors), filed a Response to DEF's

Exceptions.

We have Jurisdiction over this matter under Sections 120.57,366.04,366.05, and 366.06,

F.S. As discussed in more detail below, we deny DEF's Exceptions to the Recommended Order

and adopt the Administrative Law Judge's Recommended Order as the Final Order.

IT. RULINGS ON EXCEPTIONS

A. Standard of Review of Reconxnended order and Exceptions

Section 120.57(lXl), F.S., establishes the standards an agency must apply in reviewing a

Recommended order fofo*i"g a formal administrative proceeding. The statute provides that the

agency may adopt the Recommended Order as the Final Order of the agency or may modiff or

,Ji.rtit 
" 

I[.ro*-"rded order. An agency may only reject or modiff an ALJ's findings of fact

if, after a review of the entire record, ih" ug"n.y determines and states with particularity that the

3 ,,Derating,, is the reduction in MW output due to installing pressure plates in place of the L-0 blades in the low

Dressure section ofthe stcam turbine'
\ Southern Alliancefor Clean Energt v. Graham, I l3 So. 3d742,750 @la. 2013).
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findings of fact were not based on competent substantial evidence or that the proceedings on

which the findings were based did not comply with the essential requirements of law.5

Section 120.57(1)0), F.S., also states that an agency in its final order may reject or

modiff conclusions of law over which it has substantive jwisdiction and interpretations of
administrative rules over which it has substantive jurisdiction. When rejecting or modifying a

conclusion of law or interpretation of administrative rule, the agency must state with particularity

its reasons for rejecting or modiffing the conclusion of law or interpretation of administrative

rule and must make u nnding that its substituted conclusion of law or interpretation of
administrative rule is as or more reasonable than that which was rejected or modified. Rejection

or modification of conclusions of law may not form the basis for rejection or modification of
findings of fact.6

ln regard to parties' exceptions to the ALJ's Recommended Order, Section 120'57(l)(k),

F.S., providis that th. Corn-ission does not have to rule on exceptions that fail to clearly

identifu the disputed portion of the Recommended Order by specific page numbers or paragraphs

or that do not identifu the legal basis for the exception, or those that lack appropriate and specific

citations to the record.T Section 120.57(lXl), F.S., requires our final order to include an explicit

ruling on each exception and sets a high bar for rejecting an ALJ's findings.

B. Rulines on Exceptions to the Recommended Order

DEF Exception to Conclusion of Law 110

DEF takes exception with the ALJ's Conclusion of Law I10, which states:

110. DEF failed to demonstrate by a preponderance of the evidence that its

actions during Period 1 were prudent. DEF purchased an aftermarket steam

turbine from Mitsubishi with the knowledge that it had been manufactured to the

specifications of Tenaska with a design point of 420 MW of output. Mr. Swartz's

tistimony regarding the irrelevance of the 420 MW limitation was unpersuasive

in light-of the documentation that after the initial blade failure, DEF itself

acceped the limitation and worked with Mitsubishi to find a way to increase the

output of the turbine to 450 MW.

First, as a general criticism, DEF argues that when weighing the facts presented at

hearing, although stating the correct legal standard of review - what a reasonable utility manager

should have done based on what he knew or should have known at the time - the ALJ did not

apply that standard but instead evaluated DEF's actions from the perspective of what is currently

tnor*. DEF states that this type of "hindsight" and "Monday-morning quarterbacking"

prudence analysis has been found to be inappropriate under Florida Power Corporation v. Public

Service Comm. (Florida Power),456 So. 2d 451,452 Sla. 1984).

5 Section 120.57(lXD, F.S.
6 Id.

' Section 120.57(lxk), F.S.
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Second, DEF disagees with the ALJ's conclusion that the 420 MW design point was a

limitation on the steam turbine. DEF argues that the record supports the conclusion that the 420

MW design point is a fall out number based on various combinations of operating parameters

provided by Mitsubishi. DEF argues that operating within the parameters given by Mifubishi
was prudent given what DEF knew or should have known during Period 1. At that time, DEF

continds that there was no reason to believe that increasing the output above 420 MW would

damage the unit as long as the operating parameters were complied with. Thul, DEF concludes

that the fact that the L-0 blades failed in February 2017 does not mean that the plant operator

reasonably should have known that would happen in June 2009-

Third, DEF argues that DEF's compliance with lower than 420 MW output after Period I

and its request to Mitsubishi for modifications to operate the unit at 450 MW do not logically

support thi conclusion that DEF agreed the unit originally could not be operated above 420 MW.

These actions, according to DEF, allowed the unit to continue to be operated to produce the most

power possible while research into the cause of the Period I outage was conducted. DEF argues

itut g.tting the unit back on line producing as much power as possible is implementation of long

standing Commission policy that utilities operate generating units for maximum efficiency. DEF

asserts ihat these actions are not evidence of DEF's acceptance of 420 MW as a limitation on the

output of the unit.

lntervenors' Response

Intervenors contend that DEF, while conceding that the ALJ referenced the correct legal

standard for prudence review, never explains or demonsrates exactly how the ALJ applied

"Monday-moming quarterbacking" to reach any of the conclusions in Conclusions of Law I 10.

In the determination of what a utility knew or should have known at any past point in time,

Intervenors state that there is necessarily a review of contemporaneous prior actions and

documents. They contend that that review was done here. Intervenors note that DEF has not

argued that there is no competent substantial evidence supporting the ALJ's conclusions in

Conclusions of Law 110 and cites nine separate parts of the record that do logically support the

ALJ's conclusion that DEF did not act prudently in running the unit above 420 MW in Period l.

lntervenors further argue that the Florida Power case relied upon by DEF is not

applicable here for several reasons. ln Florida Power, the Commission classified "non-safety

.ilut"d" repair work as "safety-related" repair work and then applied the higher standard of care

for "safety-related" repair work to determine if Florida Power had conducted the repairs

prudently. Finding that the record indicated that the extensive repair work was notper se safety-

ielated, the Court found that the Commission could not apply the higher standard of care.

Florida Power,456 So. 2d at 451 lntervenors argue that in this case, the facts upon which the

ALJ relied regarding the repair of the unit are supported by competent substantial evidence and

are not in dispute, nor does DEF argue that the inferences drawn from the facts by the ALJ are

unreasonable. [ntervenors state that DEF would simply draw diflerent conclusions from the

same set of facts, i.e., would have us weigh the evidence differently, an action prohibited by

Chapter 120, F.S.
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Ruling

DEF is asking us to modiff a conclusion of law. When rejecting or modiffing a

conclusion of law, we must state with particularity our reasons for doing so, and must make a

findins that the substituted conclusion of law is as or more reasonable than the one rejected or

moAiired.8 Rejection or modification of a conclusion of law may not form the basis for rejection

or modification of a finding of fact.e With respect to DEF's exception to Conclusion of Law

I10, DEF has failed to provide an adequate basis for rejecting or modifuing the Conclusion of
Law, and DEF's exception is therefore denied.

Further, DEF has not raised exceptions to any of the 102 factual findings made by the

ALJ in his Recommended Order. As its rationale for not doing so, DEF cites the high standard

that must be met to set aside an ALJ's finding of fact.lo The failure to file exceptions to findings

of fact constitutes a waiver of the right to object to those facts on appeal. Mehl v. Ofice of
Financial Regulation,85g So. 2d 1260 (Fla. I st DCA 2003); Ewironmental Coalition of Florida

v. Broward County, 586 So. 2d l2l2 (Fla. lst DCA 1991). Nor has DEF argued that the

proceedings conducted by the ALI that produced those facts did not comply with the essential

iequirements of law. Thus, for all practical purposes, DEF has accepted all of the ALJ's 102

factual findings.

If the ALJ's findings of fact are supported by competent substantial evidence, the agency

may not reject or modifu them even to make altemative findings that are also supported by

competent substantial evidence. Kanter Real Estate, LLC v. Department of Environmentol

Proiection (Kanter), 267 So.3d 483, 487-88 (Fla. lst DCA 2019), reh'g denied (Mar' 19, 2019),

review dismissed sub nom. City of Miromar v. Kanter Real Estate, LLC, SCl9-636, 2019 WL

2429577 (Fla. June 11,2019)(citingLanzv. smith,106 So. 3d 518,521 (Fla. lst DCA 2013)).

Finally, an agency is not authorized to substitute its judgment for that of the ALJ by

taking a different view of, or placing greater weight on, the same evidence, reweighing the

evidence, judging the credibility of witresses, or otherwise interpreting the evidence to fit its
desired conclusion. Prysiv. Department of Health, 823 So. 2d823,825 (Fla. lst DCA 2002);

Heifetz v. Department of Business Regtlation, 47 5 So. 2d 1277 , l28l (Fla. I st DCA 1985).

We agree with DEF and the Intervenors that the standard for determining whether

replacement power costs are prudent is "what a reasonable utility manager would have done, in

tight of the conditions and circumstances that were known, or should [have] been known at the

time the decision was made."ll However, in reaching the conclusion of law that DEF failed to

show by a preponderance of the evidence that it acted prudently in Period l, DEF contends that

the ALI did not follow this standard but instead evaluated DEF's actions in light of present

knowledge. However, DEF never specifically identifies the facts it could not have known which

t Secrion 120.57(l)0), F.S.; PrTsf v. Department of Health,823 So. 2d823,825 (Fla. lst DCA 2002)
e Section 120.5?(l)0), F.S.
to DEF Exceptions at 2.
tt southern Alliance for clean Energt v. Graham, I l3 So. 3d742,750 (Fla. 2013).
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were relied upon by the ALJ in reaching his conclusion of imprudence. Without identiffing the
facts upon which the ALJ improperly relied, it is impossible to evaluate this contention and it is
rejected.

The ALJ bases his conclusion that a preponderance of the evidence established the
actions of DEF in Period I were imprudent on three facts. First, the Mitsubishi aftermarket
steam turbine was manufactured with a design point of 420 MW of output. Second, witness
Swartz's testimony that the 420 MW was not an operational limitation was unpersuasive.

Third, DEF accepted this limitation in Periods 2-5 and worked with Mitsubishi to increase it
to 450 MW.

With regard to the first point DEF does not contest that the steam turbine was

aftermarket manufactured with a design point of 420 MW. This conclusion is supported by
Findings of Fact Nos. 14-26. With regard to the second point, the ALJ extensively discusses

the arguments presented by DEF witness Swartz that the 420 MW is not an operational
limitation for this steam turbine in Findings of Fact Nos. 16-32 which culminate in Finding of
Fact No. 33. Finding of Fact No. 33, a frnding that DEF did not contest, states: "The
greater weight of the evidence establishes that the Mitsubishi steam turbine was designed to
operate at 420 MW of output and that 420 MW was an operational limitation of the turbine."
Since DEF did not take exception to the identical statement in Finding of Fact No. 33, DEF has

waived its ability to contest Conclusion of Law I l0 on the grounds that the design point did not
act as an operational limitation. However, even if DEF had taken exception to Finding of
Fact 33, it is clear that the ALJ considered and rejected witness Swartz's arguments that DEF
did not act imprudently by operating the steam turbine for extended periods of time at more
than 420 MW.

With regard to the third point, DEF does not dispute that in Periods 2-5 it complied
with the lower operating limitations placed on it by Mitsubishi and worked with Mitsubishi
to increase the steam turbine's output to 450 MW. DEF disputes the significance of having
done so. DEF argues that by working with Mitsubishi in Periods 2-5 it was acting to
maximize the steam turbine's output for the benefit of its customers. As a general matter, DEF
has argued that if a conclusion of law is "infised with overriding policy considerations," the
agency-, not the ALJ, should decide that issue-l2 Although not specifically identified, apparently,
DEF believes that "maximization of output" is such an "overriding policy consideration" which
should be given agency deference when determining operational prudence. However, DEF has

not identified any statute, rule or Commission order that identifies "maximization of output" as a

Commission policy. Additionally, the idea of agency deference, even in the interpretation of an

agency's own rules and statutes, is now highly questionable given the passage of Amendment 6
to tne florida Constitution.r3

t' Pillsbury v. State, Department of Heatth & Rehabilitative Services,744 So. 2d 1040, 1042 (Fla. 2d DCA 1999).
13 "section 2l . Judicial interpretation of statutes and rules. - In interpreting a state statute or rule, a state court or an

officer hearing an administrative action pursuant to general law may not defer to an agency's interpretation of such

statute or rule, and must instead interPret such statute or rule de novo."

Appendk - Page 49



ORDER NO.
DOCKET NO. 2O2OOOO1.EI

PAGE 9

Additionally, we do not find the Florida Power decision cited by DEF on the issue of
hindsight to be relevant- In Florida Power, the Commission made a finding of fact that was

not supported by the record - that "non- safety related" repair work was "safety-related" repair

work - and then improperly applied the higher standard of care for "safety-related" repair

work. The crux of the problem in Florida Power was this unsupported finding of fact. Here

DEF is not contesting any of the ALJ's 102 findings of fact as being unsupported by

competent substantial evidence. Nor is DEF arguing that the legal conclusions the ALJ has

drawn from these uncontested facts are unreasonable. Here there is no mistake of fact

triggering the misapplication of a legal standard. In this case all parties agree on the standard

to be applied, DEF simply does not like the result reached by the ALJ.

Because DEF has failed to establish that its exception to Conclusion of Law 110 is as or

more reasonable that that of the ALJ, DEF's Exception to Conclusion of Law 110 is denied.

DEF Exception to Conclusion of Law 111

DEF takes exception with the ALJ's Conclusion of Law I I l, which states:

1ll. DEF's RCA [Root Cause Analysis] concluded that the blade failures were

caused by the failure of Mitsubishi to design the 40" blades with adequate design

margins. This conclusion is belied by the fact that the L-0 blades have failed at

no other facility in the Mitsubishi fleet. Mitsubishi cannot be faulted for failing to
design its blades in a way that would allow an operator to run the turbine
consistently beyond its capacity.

DEF takes exception to the conclusion that the L-0 blade failures were not caused by

inadequate design margins on the L-0 blades and that the turbine was consistently run above its
capacity. DEF argues that Mitsubishi was contracted specifically to assess whether this
particular steam hubine could handle the proposed 4x1 steam configuration. DEF states that

Mitsubishi did not originally identifo excess steam flow as a potential problem and it was

reasonable for DEF in Period I to rely upon Mitsubishi's assessment. The better comparison,

according to DEF, is not with other Mitsubishi facilities, but with blade failures in Periods 2-5

when the unit was run at less than 420 MW. Finally, DEF notes that the exact time that the L-0
blades were damaged in Period 1 cannot be established. DEF states that the damage could have

occurred during the half of the time in Period I when the steam turbine was operated at less than

420 MW.

Intervenors' ResDonse

Intervenors respond that the conclusions of law in Paragraph I I I are supported by

competent substantial evidence of record. Further, to the extent that a finding is both a factual

and legal conclusion, Intervenors state that it cannot be rejected when there is competent

substantial evidence to support the conclusion and the legal conclusion necessarily follows.
Berger, 653 So. 2d at 480; SticHond, 799 So. 2d at 279; Dunham, 652 So. 2d at 897.

Additionally, Intervenors contend that it is the ALJ, not the Commission, who is authorized to
interpret the evidence presented and to decide between two contrary positions supported by
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conflicting evidence. He{etz v. Dept. of Business Regulation, 475 So. 2d 1277 , 1281-2 (Fla. I st

DCA 1985). With regard to DEF's reliance on the fact that it is impossible to tell when the L-0

blades were damaged in Period l, Intervenors find this to be irrelevant since the ALJ does not

address that fact in Paragraph 1 I l.

Ruline

This conclusion of law constitutes the ALJ's rejection of DEF's Root Cause Analysis

(RCA) conclusion that the low pressure steam turbine 40" L-0 blades were poorly designed

without adequate strength to withstand operation above a prescribed operating limit without

causing damage to the equipment.'o The ALJ cites the fact that in Mitsubishi's fleet of 32 steam

turbines with a combined 57 rows of the same 40" L-0 blades only Bartow Unit 4 has had blade

failures caused by excessive blade vibration. Further,^Bartow Unit 4 had the highest L-0 blade

loading in the .riir. fleet, in excess of 15,000 lb./hr-ft2 compared to the 12,000 tU.ltr-t'? average

for thJrest of the fleet.rs Additionally, the ALJ found that as late as June 2017 DEF agreed with

Mitsubishi that back-end loading in ixcess of 15,000,lb./hr-d was one of 'the most significant

contributing factors" toward tne I.-O blade failure.l6 Given these facts, none of which are

disputed by DEF, the ALJ found DEF's exclusion of excessive steam flow from its final RCA to

be troubling, as does this Commission.

The ALJ's Conclusion of Law was adequately supported by the relevant findings of fact.

DEF has failed to demonstrate that its conclusion is as or more reasonable than that of the ALI.
For this reason, DEF's Exception to Conclusion of Law I 11 is denied.

DEF to Conclusion l.aut 112

DEF takes exception with the ALI's Conclusion of Law 112, which states:

I12. Mitsubishi's more plausible conclusion attributed that blade failure in Period

I to DEF's operation of the steam turbine in excess of 420 MW, resulting in
excessive steam flow to the LP section of the steam turbine, which in turn caused

high back-end loading on the L-0 blades.

DEF states that Mitsubishi did not ultimately athibute the blade failure in Period I to

operation in excess of 420 MW but found in September 22,2017, that "all blade damage from
pirioa I through Period 5 has been identified as dynamic loads from Non-Synchronous Self

Excited Vibration (Flutter)." DEF argues that given the fact that the turbine was not operated

above 420 MW in Periods 2 through 5, it is more reasonable to conclude that the damage to the

blades in Period 1 was the result of unexpected high load stimulus/high energy blending coupled

with inadequately designed L'0 blades.

'o Finding of Fact No. 67

" i'il;fi "ii".iN". s:.
tu Finding of Fact No. 70.
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Intervenors' Response

Ruline

DEF Exception to Conclusion of Law 113

p 
Finding of Fact Nos. 37, 63

" Finding of Fact No, 70,
t'Finding of Fact No. 78.

Intervenors contend that DEF does not cont€st that there are findings of fact supported by
competent substantial evidence in the record to support the ALJ's conclusion of law. Thus,
Intervenors conclude that, under those circumstances, we cannot reject the ALJ's conclusion of
law or substitute its own judgment for that of the ALJ.

This conclusion of law constitutes the ALJ's acceptance of Mitsubishi's RCA which
concluded that the blade failure in Period I was attributable to the operation of the steam turbine
in excess of 420 MW which created excessive steam flow in the low pressure section of the
steam turbine which in tum caused high back-end loading on the L-0 blades. After telemetry
testing on the steam turbine in December 2014, Mitsubishi concluded that the damage to the L0
blades in all five Periods was attributable to excessive blade vibration, or "flutter."" Mitsubishi
published its RCA findings in September of 2017. As late as June 2017 DEF agreed with
Mitsubishi that back-end loading in excess of 15,000 lb./hr-ft2 was one of "the most significant
conhibuting factors" toward the L-0 blade failure.rs Finally, Mitsubishi has stayed with its
assessment that the blade damage was created by high load stimuluq and high energy blending
impacts which did not allow the 40" L-0 blades to produce 450 MW.re

DEF is simply rearguing its case that its RCA should be substituted for that of Mitsubishi.
DEF has not contested the facts upon which Conclusion of Law 112 is based. Conclusion of
Law I 12 is the companion to Conclusion of Law I I I and it is upheld for the same reasons - that
there is competent substantial evidence to support this conclusion and the conclusion is

reasonable given the facts proven by a preponderance of the evidence presented. DEF has failed
to demonstrate that its conclusion is as or more reasonable than that of the ALJ. Thus, DEF's
Exception to Conclusion of Law I 12 is denied.

DEF takes exception with the ALJ's Conclusion of Law 113, which states:

I13. IvIr. Polich persuasively argued that it would have been simple prudence for
DEF to ask Mitsubishi about the ability of the turbine to operate continuously in
excess of 420 MW output before actually operating it at those levels. DEF
understood that the blades had been designed for the Tenaska 3x1 configuration
and should have at least explored with Mitsubishi the wisdom of operating the
steam turbine with steam flows in excess of those anticipated in the original
design.
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DEF defends not contacting Mitsubishi by citing the following evidence in the record: l)
no limits on steam flow to the low pressure turbine section were originally provided by
Mitsubishi; 2) the MW output of a steam turbine is not an "operating parameter"; and 3)

Mitsubishi knew DEF would operate the plant in excess of 420 MW. For these reasons, DEF
argues that it is 'oas or more reasonable" to conclude that DEF did not need to contact Mitsubishi.

Intervenors' Response

Intervenors argue that DEF is simply rehashing the evidence presented and urging this
Commission to make new findings that are "as or more reasonable" than the findings made by
the ALJ. The ALJ states that he found OPC's expert persuasive on this point and it is the

exclusive prerogative of the ALJ, not the Commission, to evaluate the credibility of a witness

and the weight to be given to his/her testimony. lntervenors contend that since there is

competent substantial evidence supporting the conclusion that DEF should have called
Mitsubishi, this conclusion cannot be modified.

Ruling

When viewed as a whole, the ALJ has based his analysis of this case by focusing on

several areas. First, the nature of the after-market steam turbine and what limitations, if any,

were inherent in its original 3xl design. Second, the type and meaning of guarantees given by
Mitsubishi for its current use in a 4xl configuration. Third, the cause of the damage to the low
pressnre L-0 40" blades. Analysis of these three areas results in a finding regarding whether

DEF acted prudently in the operation of the steam turbine which in tum drives the decision of
whether replacement power costs for the April 2017 outage should be recovered or denied.

The ALJ's findings of fact establish that the steam turbine was originally designed to be

used in a 3xl configuration with a design point maximum of 420 MW. The 3xl configuration
used three M501 Type F combustion turUin.r connected to the steam turbine.2o The 4xl design
configuration used by DEF used four M50l Type F combustion turbines connected to the same

steaniturbirre." S""iion 3.2.1 of the original hirchase Agreementzz clearly states that liquidated
damages are availabte if the steam turbine could not maintain an output of 391.67 MW with a

maximurn guaranteed output of 420.07 MW.23 These guaranteed outputs were based on Heat

Balance Diagrams [Heat Cases 24 and 48] calculated using only three combustion turbines and

heat recovery steam generators with duct firing. Of the 300 different heat balances run by
Mitsubishi to predict how the steam turbine would operate, not one showed it producing more

than 420 Mw.)4

2'Finding of Fact No. 14.
2' Finding of Fact No. 6.z Entitled the "Guaranteed Performance and Other Guarantees for Acceptance Test" executed between Florida
Progress and Mitsubishi.
a rinding of Fact No. 26.

'o Finding of Fact No. 87.
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DEF Exception to Conclusion of Law 114

r Finding of Fact No. 87.

'u Finding of Fact No. 31.
2' Finding of Fact No. 85.
2t Finding of Fact No. 102.
2'Factual Finding No. 93.

Under these circumstances it is reasonable to believe that Mitsubishi would have
instructed its consultant to run heat balances with higher output if it thought the steam turbine
could handle it.2s This is especially true since DEF wils proposing the use of an additional 501

Type F combustion turbine and heat recovery steam generator, giving DEF's proposed

configuration the ability to produce far more steam than needed to generate 420 MW of output
when compared to the original 3xl application for which the steam turbine was designed.26

Additionally, neither DEF nor Mitsubishi had any experience running a 4xl combined cycle
plant prior to commencing operation of Bartow lJrut 4.27 fn sum, for these reasons the ALI
found that Mitsubishi did not contemplate DEF's operation of the steam turbine beyond the heat

balance scenarios set out in the Purchase Agreement.28

Given these extremely unique circumstances, the ALJ concluded that DEF's failure to
contact Mitsubishi before pushing output beyond 420 MW was not prudent. Contacting
Mitsubishi would have allowed DEF to receive written verification from Mitsubishi that the
steam turbine could be safely operated above 420 MW and would have eflectively updated the
warranty to reflect the higher MW output.2e The ALJ's conclusion of law is supported by
competent substantial evidence of record. Because DEF has failed to demonstrate that its
conclusion of law is as or more reasonable than the ALJ's, DEF's Exception to Conclusion of
Law 113 isdenied.

DEF takes exception with the ALJ's Conclusion of Law I14, which states:

I14. The record evidence demonstrated an engineering consensus that vibrations
associated with high energy loadings were the primary cause of the L-0 blade
failures. DEF failed to satisfy its burden of showing its actions in operating the
steam turbine in Period I did not cause or contribute significantly to the vibrations
that repeatedly damaged the L-0 blades. To the contrary, the preponderance of
the evidence pointed to DEF's operation of the steam twbine in Period 1 as the
most plausible culprit.

DEF argues that it is "as or more reasonable" to conclude from the evidence presented

that DEF's actions did not cause or contribute significantly to the vibrations that damaged the L-
0 blades. DEF contends this is true because the L-0 blades were damaged in Periods 2-5 when
the unit was not run above 420 MW as well as Period I when it was. DEF further states that the

ALJ is imposing the impossible standard of proving a negative. DEF argues that it does not have

the burden to prove that damage did not occru as a result of its actions. Rather, DEF states that it
is only required to show that it acted as a reasonable utility manager would have done given the
facts known or reasonably knowable at the time without the benefit of hindsight review.
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Intervenors' Response

lntervenors argue that Conclusion of Law I 14 summaries the findings of fact that support
the ALJ's ultimate determination. Intervenors state that these findings of fact are supported by
competent substantial evidence and we may not reject them. With regard to the contention that
the ALI required DEF to prove a negative, Intervenors argue that DEF has the burden of proof to
demonstrate that it acted prudently in the operation of Bartow Unit 4 which requires it to
establish aprimafacie case that it did act prudently and to rebut evidence of its imprudence. The
Intervenors assert that DEF did neither here and the ALJ's conclusion may not be disturbed.

Ruline

As discussed in the ruling on Conclusions of Law I l0-113 above, the ALJ found that a
preponderance of the evidence supported the finding that the L-0 blade damage was caused by
vibrations/flutter associated with high energy loadings. Further, the ALJ found that the weight of
the evidence supported the conclusion that the high energy loading on the blades was the result
of excessive steam flow through the low pressure section of the steam turbine caused by
operating the steam turbine above 420 MW. DEF does not contest that these findings of fact are

supported by competent substantial evidence of record.

We agree with the ALJ that DEF has the burden of proving that it acted prudently in the
operation of its steam turbine, i.e., the bwden to make aprimafacie case supported by competent
substantial evidence that it acted prudently. The burden of proof also requires DEF to rebut
evidence produced that it acted imprudently. Here under the unique circumstances of this case,

DEF has failed to prove it acted prudently in light of the information that was available to it at
the time as found by the ALJ in Conclusion of Law 110. DEF's exception to Conclusion of Law
I 14 reargues DEF's factual position and fails to demonstrate that its conclusion is as or more
reasonable than the ALJ's. For these reasons, DEF's Exception to Conclusion of Law I 14 is
denied.

DEF Exception to Conclusion of Law 1 19

DEF takes exception with the ALJ's Conclusion of Law 119, which states:

119. lt is speculative to state that the original Period L-0 blades would still be

operating today had DEF observed the design limit of 420 MW. It is not
speculative to state that the events of Periods 2 through 5 were precipitated by
DEF's actions during Period l. [t is not possible to state what would have
happened from 2012 to 2017 if the excessive loading had not occurred, but it is
possible to state that events would not have been the same.

Specifically, DEF disputes the ALJ's conclusion that it is not speculative to state that the
events of Periods 2 through 5 were precipitated by DEF's actions during Period l. DEF argues

that there is no causal link between the operation of the unit in Period I and the forced outage
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that occurred in Period 5. DEF contends that the lack of a causal link is proven by the fact that

there was no residual damage done to the steam turbine itself in Period I and all parties agreed

that DEF's operation of the plant subsequent to Period 1 was prudent.

Intervenors' Response

Intervenors state that the conclusions in Paragraph 119 are based on the ALJ's findings of
f;act in Paragraphs 84 and 89 which are supported by competent substantial evidence and OPC's

expert's credible testimony. Intervenors argue that to the extent that this conclusion is an

inference from the ALJ's factual findings, the ALJ is permitted to draw reasonable inferences

from competent substantial evidence in the record. Amador v. School Board of Monroe County,

225 So.3d 853, 858 (Fla. 3d DCA 2017). Further, lntervenors state that the fact that more than

one reasonable inference can be drawn from the same evidence of record is not grounds for
setting aside the ALJ's conclusion. 1d

Ruline

This conclusion of law is in response to OPC witness Polich's testimony that the low
pressgre L-0 blades would still have been in use but for the operation of the steam turbine in

l*""r. of 420 MW.30 While the ALJ rejected that conclusion as too speculative, he did accept

witness Polich's testimony that the damage to the blades was most likely cumulative during

Period l, making it irrelevant exactly when during the operation of the unit in Period I the

damage occurred.3l DEF's witness Swartz testified that the damage to the blades could have

occurred in Period I during the 50o/o of the time that the steam turbine was operated under 420

MW, i.e., when by Intervenors' standards, the unit was being operated prudently. Where

reasonable people can differ about the facts, an agency is bound by the hearing officer's
reasonable inferences based on the conflicting inferences arising from the evidence. Amador v.

School Board of Monroe County,225 So.3d 853, 857-8 (Fla. 3d DCA 2017). Additionally, the

hearing officer is entitled to rely on the testimony of a single witness even if the testimony

contradicts the testimony of a number of other wifiresses. Stinson v. Winn,938 So. 2d 554, 555

(Fla. lst DCA 2006).

DEF's exception to Conclusion of Law 119 reargues DEF's factual position and fails to

demonstrate that its conclusion is as or more reasonable than the ALJ's. For these reasons,

DEF's Exception to Conclusion of Law I l9 is denied.

DEF Exception to Conclusion of Law 120

DEF takes exception with the ALJ's Conclusion of Law 120, which states:

120. In his closing argument, counsel for White Springs summarized the equities

of the situation very well:

'o Finding of Fact No. 84
,' i'ilid;iF;iN". rs; Foohote 4.
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You can drive a fow-cylinder Ford Fiesta like a V8 Ferrari, but it's
not quite the same thing. At 4,000 RPMs, in second gear, the
Ferrari is already doing 60 and it's just warming up. The Ford
Fiesta, however, will be moaning and begging you to slow down
and shift gears. And that's kind of what we're talking about here.

It's conceded as fact that the root cause of the Bartow low pressure
turbine problems is excessive vibrations caused repeatedly over
time, The answer to the question is was this due to the way [DEF]
ran the plant or is it due to a design flaw? Well, the answer is both.

The fact is that [DEF] bought a steam turbine that was already built
for a different configuration that was in storage, and then hooked it
up to a conliguration . . . that it knew could produce much more
steam than it needed. It had a generator that could produce more
megawatts, so the limiting factor was the steam turbine.

On its own initiative, it decided to push more stearn through the
steam turbine to get more megawatts until it broke.

rt**

So from our perspective, [DEF] clearly was at fault for pushing
excessive steam flow into the turbine in the first place. The repair
which has been established . . . may or may not work, but the early
operation clearly impeded [DEF's] ability to simply claim that
Mitsubishi was entirely at fault. And under those circumstances,
it's not appropriate to assign the cost to the consumers.

DEF argues that Conclusion of Law 120 is a slightly edited, verbatim recitation of PCS
Phosphate counsel's final argument which the ALJ adopts, characterizing it as summarizing "the
equities of the situation very well." DEF takes exception to that portion of the final argument
stating that under the circumstances presented in this case, it is not appropriate to assign the cost
of the February 2017 forced outage to DEF's customers. DEF argues that it is as or more
reasonable to conclude that here, where DEF consistently acted prudently, DEF should not be
forced to bear replacement power costs.

Intervenors' Response

As demonstrated in ir response to Paragraphs 110-i14 above, Intervenors argue that
there is more than adequate competent substantial evidence to support the ALJ's ultimate
determination that DEF did not act prudently and should bear replacement power costs.
Intervenors state that DEF is simply rearguing the case it presented to the ALJ which the ALI
found to be unpersuasive.
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Ruline

As noted above, this conclusion of law is an edited version of PCS Phosphate counsel's

final argument which tire ALJ agrees has summarized the "equities of !q" situation very well."

The AL-J agrees that excessive vibrations over time caused the steam turbine problems' Further,

whether the vibration was due to the way the plant was nrn or due to a design flaw is that both

are true. The ALJ concludes that DEF ** ,t fault for pushing excessive steam flow into the

tortir". The ALJ further agrees that by operating the unit above 420 MW, without contacting

Mitsubishi, DEF impeded itJ ability to claim that Mitsubishi was entirely at fault. Under these

circumstances, pCS'phosphate's counsel, and the ALJ, conclude that consumers should not bear

replacement power costs.

Upon review of this material, it is clear that it is a summary of Conclusio-ns of Law I l0-

114 above. These conclusions are supported by competent substantial evidence of record. Again,

oEi reargues the factual underpinnings of ihe AiJ's conclusion of Law without adequately

demonstrating that DEF',s conclusion is as or more reasonable. Therefore, DEF's Exception to

Conclusion of Law 120 is denied.

DEF Exception to Conclusion of Law 121

DEF takes exception with the ALI',s Conclusion of Law 121, which states:

l2l. The greater weight of the evidence supports the conclusion that DEF did not

exercise reasonable Jare in operating the iteam turbine in a configuration for

which it was not designed and under circumstances which DEF knew, or should

have known, that it sliould have proceeded with caution, seeking the cooperation

of Mitsubishi to devise a means to operate the steam turbine above 420 MW'

Specifically, DEF takes exception with the ALJ's conclusion that it did not exercise

reasonable care in operating the. steam turbine and should have sought the cooperation of

Mitsubishi prior to opirating the steam turbine above 420 MW. DEF again argues that it is as or

more reasonable to conclude that operation within the express parameters given by Mitsubishi

*a" p*dent and did not require further consultation with the manufacturer'

Intervenors' Response

As demonstrated in their response to Paragraphs 110-l 14 above, Intervenors argue that

there is more than adequate competent substaniial evidence to support the ALJ's ultimate

determination that DEF aid not exercise reasonable care operating the plant in excess of 420

MW without consulting Mitsubishi first. Intervenors assert that the Commission is not free to

reject or modifi conclisions of law that are supported by competent substantial evidence and

logically flow from that evidence.
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Ruling

This conclusion is a statement of the ALJ's ultimate conclusion that DEF did not exercise

reasonable care in the operation of the steam turbine given its configuration and design without

consulting Mitsubishi. This ultimate conclusion is supported by competent substantial evidence

as discussed in Conclusions of Law 110-l 14 above. Because DEF has failed to demonstrate that

its conclusion is as or more reasonable than the ALJ's, DEF's Exception to Conclusion of Law

121 is denied.

DEF Exception to Conclusion of Law 122

DEF takes exception with the ALJ's Conclusion of Law 122, which states:

122. GivenDEF's failure to meet its burden, a refirnd of replacement power costs

is warranted. At least $11.1 million in replacement power was required during

the period 5 outage. This amount should be refunded to DEF's customers.

DEF takes exception to the ALJ's conclusion that DEF should refund replacement power

costs to its customers. Citing the arguments made in its exceptions to Paragraphs l10-114 and

ll9, DEF states that DEF d;d act prudently in the operation of its Bartow Unit 4 plant and,

therefore, it is as or more reasonable to conclude that no replacement power costs should be

refunded to customers'

Interyenors' Response

lntervenors argue that the ALJ's conclusion is supported by competent substantial

evidence of record *I ir consistent with applicable law. Therefore, the Intervenors conclude

that the Commission cannot, under these circumstances, reject the ALJ's conclusion of law by

reweighing the evidence and substituting new and directly contrary findings that are favorable to

DEF.

Ruline

This conclusion of law is based on the ALJ's Conclusions of Law I 1 0- I I 4, supported by

competent substantial evidence of record, that DEF acted imprudently in its operation of the

steam turbine in period l. Since DEF disagrees that it acted imprudenrly in incurring the

replacement power costs, it argues that the $ll.l million should not be refunded to customers'

Th. u-o*t of tne refund is not contested. The findings of fact underlying Conclusion of Law

122 we not in dispute. Ultimately, the conclusion is supported by competent substantial

evidence. Because DEF has failed to demonstrate that DEF's conclusion was as or more

reasonable that the ALJ's, DEF's Exception to Conclusion of Law 122 is denied.

DEF Exception to Conclusion of Law 123

DEF takes exception with the ALJ's Conclusion of Law 123, which states:
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123. DEF failed to carry its burden to show that the Period 5 blade damage and

the required replacement power costs were not consequences of DEF's imprudent

operation of the stearn turbine in Period 1.

For the reasons stated in its exception to Paragraph I 10, DEF argues that it did

demonstrate by a preponderance of the evidence that it operated the steam turbine prudently in
period l. Thus, DEF contends that it is as or more reasonable to conclude that DEF caried its

burden of proof that the steam turbine was opelated prudently in Period l.

Intervenors' Response

Intervenors contend that the ALJ's conclusion is supported by competent substantial

evidence of record as detailed in Intervenors' responses to DEF's exceptions to Paragraphs 110-

l 14 and I19, and is consistent with applicable law, Therefore, [ntervenors argue that we cannot,

under these circumstances, reject the ALJ's conclusion of law by reweighing the evidence and

substituting new and directly contrary findings that are favorable to DEF.

Ruline

A review of DEF's exception reveals that it is simply re-argument of its position taken in

Conclusion of Law No. 110 disCussed above. For the reasons stated therein, DEF's Exception to

Conclusion of Law 123 is denied because DEF has failed to demonstrate that its conclusion is as

or more reasonable that the ALJ's.

DEF Exception to Conclusion of Law 124

DEF takes exception with the ALJ's Conclusion of Law 124, which states:

124. T\e de-rating of the steam turbine that required the purchase of replacement

power for the 40 MW loss caused by the installation of the pressure plate was a

consequence of DEF's failure to prudently operate the steam turbine during
period l. Because it was ultimately responsible for the de-rating, DEF should

refund replacement costs incurred from the point the steam turbine came back on

line in May 2017 until the start of the planned fall 2019 outage that allowed the

replacement of the pressrue plate with the redesigned Type 5 40" L-0 blades in

Dicember 2019. Based on the record evidence, the amount to be refunded due to

the de-rating is $5,016,782.

DEF argues that the operation of the steam turbine in Period I was proven by DEF by a

preponderan..-of the evidence to be prudent. DEF contends that this fact, coupled with the

und'isputed evidence that DEF also operated the steam turbine prudently in Periods 2-5,

demonstrates that it is as or more reasonable to conclude that the Period 5 blade damage and

resulting replacement power costs were not a consequence of DEF's operation of the steam

turbine during Period l.

Appendk - Page 6O



ORDER NO.
DOCKET NO. 2O2OOOO1-EI

PAGE 20

Intervenors' Response

Intervenors argue that the ALJ's conclusion is supported by competent substantial

evidence of record as detailed in lntervenors' responses to DEF's exceptions to Conclusions of
Law 110-114 and 119. Intervenors contend that DEF's is simply rearguing its case that its
operation of the steam turbine was prudent, and therefore no refunds associated with the

installation of the pressure plate are required. Intervenors assert that the basis for the ALJ's
conclusion that derating costs of $5,016,782 should be refunded to customers is his finding of
DEF's imprudence in operation of the steam turbine in Period 1. For these reasons, Intervenors

conclude that there is no basis to set aside that finding or to set aside this conclusion of law.

Ruline

There is no question that installation of the pressure plate caused the derating of the
stearn turbine from 420 to 380 MW.32 Likewise, the parties have agreed that theperiod of time
associated with the derating is April 2017 through the end of September 20^19." Nor do the
parties disagree that the arnount associated with the derating is $5,016,782.'" DEF is simply
rearguing ie position that its operation of the steam turbine was not responsible for blade
damage in Period 5, a position considered and rejected by the ALJ.j5 As discussed in
Conclusions of Law I l0-114 and 119 above, there is competent substantial evidence to support

the ALJ's conclusion that DEF's imprudent actions in Period I resulted in the derating. That
being the case, DEF's Exception to Conclusion of Law 124 is denied because DEF has failed to

demonstrate that its conclusion is as or more reasonable than that of the ALJ.

DEF Exceotion to Conclusion of Law 125

DEF takes exception with the ALJ's Conclusion of Law 125, which states:

125. The total amount to be refunded to customers as a result of the imprudence
of DEF's operation of the steam turbine in Period I is $16,116,782, without
interest.

DEF takes exception to this conclusion on the grounds that DEF did prove by a

preponderance of the evidence that it acted prudently in the operation of the steam turbine in
Period 1. That being the case, DEF contends that it is as or more reasonable to conclude that no

refund to its customers of any amount is required.

lntervenors' Response

Interyenor's argue that the ALJ's conclusion is supported by competent substantial
evidence of record as detailed in Intervenors' responses to DEF's exceptions to Conclusions of

'2 Finding of Fact No. 6o,,i.ilffi;ii;i.i;.;i.
3a Finding of Fact No. 80.
35 Finding of Fact No. I 19
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Law I l0-114 and I19. Intervenors state that DEF is simply rearguing its case that its operation
of the steam turbine was prudent and therefore no refunds are required. Intervenors assert that
we cannot, under these circumstances, reject the ALJ's conclusion of law by reweighing the
evidence and substituting new and directly contrary findings that are favorable to DEF.

Ruling

This is a fall-out conclusion based upon Conclusions of Law ll0-114 and ll9 discussed
above, which results in the ultimate conclusion of law that DEF acted imprudently. Conclusions
of Law I I 0- I 14 and I I 9 are based on competent substantial evidence of record. For that reason,
DEF's Exception to Conclusion of Law 725 is denied, because DEF has failed to demonstrate
that its conclusion is as or more reasonable than that of the ALJ.

C. Conclusion

DEF has failed to show that the ALJ's conclusions are not reasonable or that the facts from
which his conclusions are drawn are not based on competent substantial evidence of record.
Further, DEF has not argued that the proceeding did not comport with the essential requirements
of law. Finally, DEF has not specifically stated how the ALJ's conclusions of law are contrary
to prior Commission policy statements for utility operation. For these reasons, we deny DEF's
exceptions to Conclusions of Law 110-l 14 and I 19-125 since DEF has failed to demonshate that
its proposed modifications to those conclusions are as or more reasonable than that of the ALJ.

III. ADOPTION AND APPROVAL OF THE RECOMMENDED ORDER
AS THE FTNAL ORDER

As set forth above, we deny all exceptions filed by DEF, approve all of the ALJ's
findings of fact and conclusions of law without modification, and hereby adopt the ALJ's
Recommended Order, found in Attachment A, as our Final Order.

We note that this case is highly fact specific and for that reason will have limited
precedential value. There is literally no other plant in DEF's system that has four combustion
turbines connected to one steam turbine nor any other plant in DEF's system that uses an after-
market steam turbine designed for a 3x1 configuration in a 4x1 configuration. The ALJ was
persuaded by OPC witness Polich's testimony that because Bartow Unit 4 was operated to
produce more than 420 MW, too much steam was forced into the low pressure section of the
steam turbine damaging the L-O blades. Nothing in the ALJ's Recommended Order or our
decision in any way esablishes, indicates, implies or imputes any going-forward protocol for the
operation of steam turbines in DEF's fleet. Adoption of the Recommended Order with this
conclusion of law does not translate into a general policy decision by the Commission that under
any set of circumstances it is imprudent to run a unit above its nameplate capacity.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the attached Recommended
Order (Attachment A) is adopted and approved as the Final Order in this docket. It is further
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Florida. LLC. are denied. It is further

ORDERED that the docket shall remain open

of

SPS

CommissionerDonaldJ.Polmanndissentswithopinion.

ORDERED that all of the exceptions to the Recommended order filed by Duke Energy

ORDER of the Florida Public Service Commission this 214 day

2r n OZD

ADAM.I
Commission
Florida Pubtic Service Commission

2540 Shumard Oak Boulevard

Tallahassee. Florida 32399
(8s0) 413-6770
wwrru.floridapsc.com

Copies fumished: A copy of this document is

provided to the parties of record at the time of

irruun". and. if applicable, interested persons'

I respectfully disagree with the majority decision' Having reviewed the evidentiary record

in its entir.ty, upptyir*?, knowledge'and expertise to the issues' I tjnd that DEF acted

prudently. I believe ifrui ,fr" majority applied legal- boundaries and restrictions that impeded it

from taking certain actions, thlreby precludin[ this Commission tiom cxercising i1s broad

authority and its affirmative duty to judg. prudeice in the public interest of the State of Florida'

In my opinion. the particularities of this case involving substantial conf-rdential testimony' the

Sunshine Law. and transfer to DoAH imposed such orerbearing limitations on the majority that

its role was effectively reduced to ministerial'

ToensurethatthisCommissionhasclearandunambiguousauthoritytoexecuteitsfull
breadth of duties in future dockets. I strongly support ttututory revisions to redress the

diminished capacities that burdened this case. li my opinion' this Commission must advocate to

the Florida r,egisrature for necessary satutory aut(oriiy to hear confidential material efficiently

and effectivelY in the future'
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My profound concem is for perceptions of legal boundaries and restrictions that led this

Commission io th" majority to be muted into near dysfunction on addressing the Administrative

Law Judge's (ALJ,s) Iiecommended Order. My perceptio-n of legal boundaries and restrictions is

of lesserlimitations that do not impede this Commission from taking certain actions which better

serve the public interest. Section 120.57(1Xl), Florida Statutes, affords a process in which to

accept, reject, or modiff an ALI's Recommended Order. In this case, I disagree that the

Conclusions of Law *.i. ro inextricably linked with the Findings of Fact. This inextricable

linkage ostensibly con{licts with our obligation to review the entire record and leads us down the

path 6f *hat I beiieve is strict inappropriite deference to the ALJ's determination of prudence. If
ihat strict deference is appropriate, our role is reduced to ministerial where we must accept the

ALJ Order and are unable to 
-fully 

consider and determine prudence based upon the entire record.

The standard for approving an "ixception to a Conclusion of Lad' is that a different Conclusion

of Law is ,,as or more reasonable" than that of the ALJ and including particular reasons as to

why an exception is made. I believe that the information DEF has provided in its exceptions is

sufhcient reason in Toto to accept a position that is as reasonable as the ALJ. Therefore, I submit

that the Commission should trave moained the ALJ's Order, by accepting DEF's exceptions to

Conclusions of Law 110 through ll4 and 119 through 125 and concluded that DEF met its

burden of proof that its actions were prudent.

However, my vote in this matter also rejects the notion that the circumstances of this

case, combined with legal constraints, eliminated the Commission's ability to hear this case in

the first instance. We m-ust conduct all proceedings in the Sunshine pursuant to s. 286'01l, F.S.,

which effectively precludes this Commission from hearing c:ues requiring presentation of

substantial confidential testimony and exhibits. Contary to normal application of the

Administrative Procedure Act and our practice, this case was sent to the Division of

Administrative Hearings with delegation of our fact-finding responsibilities to an ALJ. Section

120.569,F.S., provid"Jthut each agency "may" refer a matter to DOAH and sets forth the legal

standards for the ALJ as fact-findei "ifi the agency makes the referral. The conflict of Sunshine

and confidentiality caused the Commission to abdicate its fact-finder role'

In my opinion, the Commission's inability to hear this case affected the outcome. Our

unique agency expertise and understanding of sound utility principles and practices to assess

witness testimony and the record in this casi would have been the more appropriate procedure in

the public interest. While I fully respect and suppon the Sunshine Law and conducting our

business in the Sunshine, I believe unintended consequences arose in this case through a process

defect where certain statutes are not acting in harmony. A case based almost entirely on

confidential information, though rare, points directly to critical Commission functions worthy of

remedy. Therefore, to avoid frustrating the public interest in the future, I would shongly

.n.o*ug" the Legislature to consider amending the Sunshine Law to allow for a limited and

narrow lxception-which would allow the Commission to conduct a closed hearing in the rare

instance where most of the disputed facts at issue are confidential under s. 366.093, F.S.
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F

The Florida public Service Commission is required by Section _120.569(l), 
Florida

statutes, to notiff partie. of any administrative hearing or judicial review of commission orders

that is available under Sections 120.57 0r 120.6g, Horida stututes, as well as the procedures and

time limits trrat apprv. 
- - 

irri, notice should not be construed to mean all requests for an

administrative hearing or judicial review will be granted or result in the relief sought'

Any party adversely affected by the Commission's final action in this matter may request:

1) reconsideration of th" decision Uy n[ng a motion for- reconsideration with the Office of

Commission Clerk, 2540 ShumarA bai< B-oulevard, Tallahassee, Florida 32399-0850' within

fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22'060, Florida

Administrative Code; or 2) judicial review by the Florida Supreme Court in F case of an

electric, gas or telephlne utility or the First Disirict Court of Appeal in the case of a water and/or

wastewater utility tf riring a notice of appeal with the offrce of commission clerh and filing a

copy of the notice J1-r#A *d q. filing fee with the.appropriate court. This filing must be

completed within ttrirtyiiol days after the-issuance of this-order, pursuant to Rule 9.110, Florida

Rules of Appellate proceaure.- The notice of appeal must be in the form specified in Rule

9.900(a), Florida Rules of Appellate Procedure'
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ATTACHMENTA

Stlrr or tr:.onIDA
Drus rox or AD!,trNIsIBATrvo Hoanrros

IN EE: FUEI AND PI'RCIIASED POWU
co$ nacpvgnY Craust Wtrs
GENERATI.IVo PERPORMANCE INCEMTYE
FAcroR,

Caae No. 19-6022

RECOIO{ENDED ORDER

Purment to notice, e final heariug wao conducted ln thi.g cese oD

Februara 4 and 6, 2020, inTdlaheare, Ftorials, befom Lawrcnce P,

Sieveoeon, a duly-deaigrragsd ddmini^tf,ative Law Judge fAIJ") of the

Division of Adninistrstive Haaringe fDOA}f)'

APPEAnANcES

For DuJre Energy Floridg, LLC fDEI" t):

Dianc M. Ttiplett, Esgutre
Du&c EnerBl Florida, Il,C
299 Firgt Aveuue Nortb
St. Petaroburg, trlorida 33701

Matttrew Bemier, Esquire
Dukc Eoergy norid,a, Lln
106 Eaet College Avenue, Suih 800
TaUeharme, Florida 32301

Deaiel Hernandez, Esguire
Shutts & Bowen, LLP
49Ol Wmt Boy Scout Boulevard, Euite 3fl)
Tempa, Elorida 38607

r BefetrDcrs to DEF include Prr6reer Eaerxy, DEF8 predocecror in intereat in thc Brrtow
powcr ptant thet ie tha eubjcr of tlris pmcoeding' DEF purchasod Pmgmar Enargy in 2011.
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f,'or the hblic Sen'ice Coamieaion (the "Couomissionl:

Suzanne Smith Brownlees, Eequire
BiaDca Y. LberisgotL Eequire
Florida hrb[c Sewice Co-miegion
2640 Sbuurrd OrI Boulevard
Tallahagoee, Florida 8288$0850

Fqr tbe OEce of Publia Cound (.OPG}

Jamet Bay Kelly, Public Counrel
Cbrrles,Iohn Behwinlel, Deputy Public Counsel
Thomaa.t (Iad) David, Brcuirs
Petty Chrbtanren, Ecquile
Stephanic Morre, Egquire
Of6cc ofPublic Counsel
111 Ilteet Madiaon StFe€h Room 812
Tallehagsee, Florida 8ZBS9'1400

For tlorida Inilustrisl Power Urerl Group (TIPUO):

Joa C. [t4oyle, Jr., Erguire
KarenAnn htn8l, Esquin
Mordo Law Sirm, P.A.
118 North Gadedcn Struet
Talhhaeree, trloriaa S280r

I.or Whia Springs Agdculturd Chcnirds, Ioc., d/bla PCS Phaphat*-
White Springs ("9t/hitc Springl):

Jamos Waltcr Brew, Eequire
Stone Lsw FlEl
Eighth Floor, $regt Tolvsr
1025 ltomas JeEemou Strect Northwcst
W'arhington, DC 20007

STATED(E}*TOFTHB I8SUBS

Two ircues have been refened by the C,ommiggion to DOAII for a

dirputcd-fact hearing:

ISSUB 18: Srag DEF prudent in lts ectione and decisions leailing up to

and in roatoring t[e unit to eenticg after the February 201? forced outiSo et

2
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the Bafiow plaut and, if uot, whet action ebould the Comraiasioo tate with

rcspect to rcplaeeroent powet coats?

ISSUE IC: Hee DEF made prudcnt tdjuetmento, if auy ere needed' to

eccount for reptacemcnt powsr coots aseoeirted with any impecE relrted to

the de-rating of the Bartow plant? If adjustmanta ale needed anil have not

been qrade, wbat adjuetuent(g) should be mede?

PnBLDTIN^nY STATtsME!{T

On ilanuary 2,2ot9, the Commhsion opened Docket No. 20f9000f .EI, In

re: Ilnl atd purchued power coac recovcryt clo;use uith generoling1

pcrformancc illrcontitn facur, comraoaly referrcd to ac the "Fuel Clauae"

docket. Tbe FueI Clause docket ie a recruring, annual docket to which all

inrrcstc-omcd electric utilitiee a€rvin8 cultptaer8 in Florids are parties.

Through the l\rel Clauge docket, utilitiaa are peraittad to recowr reasonably

and prudeotly incurred coats of che fuel aud fuel-related activitim needed to

tenerato electricity. Anong tlre iesuea raieerl in the 2019 Fuel Cleure docLst

was DEFs requoat to tt@ver tbe replaoement power cuots incurred in

coDnecilon with an unplanned outage to the eteao trubine at DEFa Bartprr

Unit 4 ombined cycle power plant (the "Bsrtow PlsntT in February 2017.

Irsues lB and lC werc raired ar part ofthc 2019 I\el Clauac docket.

On November 6, 2019, the Commicrion held a 6nal hcaring in the 2019

Fuel Clauee docket. All issuer related to DEFe requeut to reaover ite fuel end

puchaeed powercostr rcre addrcsecd, exccpt lor Icsuea 1B and 1C. Both

Iasues tB and lC involved edeD.ivc cleims of confidcntielity with reapect 0o

thc pre-fiIed tertimony of DEF witneac JeErey Swartz, OPC witacea Richerd

Polichr and the proposed trial crhibits.

The Comnisaion found that it was iopracticable to conduct direct or

crors-anmination in an opea hearing without extoneive referenc€ to

3

AppendL - Page 68



ORDERNO.
DOCKET NO. 2O2OOOOI.EI

PAGE 28

Attachment A

confidential naterid. DorPit€ its apparent authority under eection 866.093,

Ftorida Statutee, to declare documente confidential the Comaiaeion took tle
porition that it lacked authority to cloee r public hearing to protcct materials

aad topice it bad proviorely determined to be con6den6d. Ttre CommireioD

thsrefoE refer"ed Iarueg tB end lC to DOAII for a cloaed evidentiary hesdng

and isauance of a Recomreoded Order.

On Noveober 26,20L9, a telepbonic etstus confemnca wae beld to set

hearing rlrtes, eetsblish tlre pocedurtc for haadliug contrdentiel meterid,

the need fur discovery, tbe uss of written teotioouy, anrl the use of the

Corapraheneive Exhibit UEt fC&L') edoitted into evideDcs rt the

Commirsion'e November 6' 2019, hearing. At the statug confereuoe, the

parties agrccd to the hearing datee of Fchnrary 4 end 6, 2090' fte
underciped requertcd the partieo to confsr asd file e ootion eetting fortb

propored prooedurea [or the handling of con6ileutial metsrial before, during,

aad after t}e hcrrlng. The psrtie! Elod a Jdnt Motiou on Confidcutisli8 ou

Decernber 6, 2019, whictr was adopted by Order issueil Decembgr 9' 2019.

On December 23, 20lg, the Coruiaaion'e rscord wg,e hsosEitted to

DOAII on two CD-BOM diacs. Disc One contained non-con6deotial

information and Diec Two contaioed inbrmation held as oonfidentid.

The 6nal hearing wts corvenod and coupleted as Echsduletl oa

Febnrary 4 ard 5, z0?i. Ar the outeet of the hearing, the partiee suboitteil

an updatod CEL from tlre Nowaber 2018 proceeding befote the Comrairsion.

The revieed CEL liatad 114 othibite. Tbe Evisod CEL wre nurabersd a8

Erhibit 114 and admitted by dipulatiou.

4
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DEF preeented the direct and rebuttd testimony of Jeftey R. Swafi!, its

Vioe Prceident of Gsnerntioo. DEF novod for thc adoitrion of Enhibits 80

thmugh 82, which scs s,lnitt€d ioto tbe record.

OPC preeented the tettiraony ofRichad Polich, an oagineer witb

erpertis€ in the deaigp ofpower generatioa tyetema, includhg rteao

turbines. OPC moved for the arlmircion of Eilibitc 68 through ?5 and 101

through l0g, which werc admitted iuto the rccord, At the hearing, OPC

&hibits 115 thrcugh 1[? wero marked, moved, and admitjed into the record.

The Conroissiou noved for the ed.oisgiou of Exhibits 110 aad 11I, vbich

were admittcd into the reoord.

FIPUG moved for the admission of E:rhibit I'18, wbicb was ailnitted into

trhe record.

White Springe moved forthe admiesion of Exhibite 112 anil 118, which

werg 6,l6ittod i[to the record.

The thre€-volume Ilaascript of the 6nal hearing wae Eled with DOAH qt

Fctnrary 24,2020. hrsuant to an Bgreemrnt approved by the uudsrcigaed,

the partiea timely 6Jed their Propoeed Recommendsd Orders on March 20'

2020. DEF end the Comairgion filed ceparate Propored Reoommended

Ordere. OPC, FIPUG, aud Wbite Sprincs rubmitted a joint Proposed

Rocoomended Order (unlors othetwise epeci6c4 rcferences to OFC at to
'poaitione stated ilr ite Pmpoced Recomnendeil Order rhould be understood to

irclude FIPUG and Whitc Spriaga). All tbree Proposed Reconrended Orderr

have been duly crneidered in the writing of tbis Recomueuded Order.

6
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Unlesr otherwire iadicattd, statutory r:faences arc 0o the 2019 edldon of

the Florida Statutea.

IINDTNGS OF FAClr

Based on the evideuce adduced at hearhS, and tbe record at a whole, the

following Findints of leot arg made:

THEP^Rf,IEs

1. The Commiagion ie the 8tate agency autborized to implemcnt and

eaforce Chapter 366, Plorida 8tahtt38, which governs the re6rrlationofevery

"public u6lit/ ae deEred in section 866.02(1).

2. DEF ie e public utility g.nd ie thercforc aubject to the Commigsiotr't

juri.atlictioa. DEF is a rubridiaty of Dute Eneryy, one of the largcrt enst6t

holding compenieo in the Unitcd Statec'

3. OPC ie rtahrtorily authorirsd to rep,resaat the citizens of the stste of

Florida il mattera before the Coornirsion, and to appaar bcforc oticr state

agender in connoction with mattem undcr the Comoitsion's juritdiction"

$ 360.00rr(r), (8), and (5), Fle. Stat.

4. FIPUC is an arsocirtiotr ooprising large commcrcial and induatrial

porrsr urers sithin Florida. A arbaandal number of FIPUG'r mombete are

cuEtoruers of DBF.

5. Whit€ Springr oparatca energl intensive phosphatc mining and

proceasing fecilitier in Hemilton Couaty and ie one of DEF e largert

tndustrial cugtomers.

THEBAMOWPI,^NT

6. Tha Bartow Plant ie a 4rl combined qrcle powcr plant compoaed of

eoraburtion turbine ten*eton whoee waate hcat b uscd to produe rtcan

that powers a stearn turbine menufirctured by Mitaubirhi Hitechi Powcr

Systsme CMiteubiahi'). "4x1' refctrncoa the fact that thcre are four Siemenr

6
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180 rnegawatt ("M!V") lype 601 F conbustion turbinee, gach counected to ole

of bur heat recovery Stoat! gonrratol8 (fiBSG"), dl of which ia tunn lre

coansctod to one et€em turtina

?, A combined cycle power plant ures Ea! snd eteam turbinec toSpther to

produce etectricity. Combugtion of natural gae in the cornbugtioo turbirc

turus I geuerator tbat pmducsg electricity. Ite warte heat ftom the

crobuetion tubine ie routed to an IIRSG. The HBSG producea ltsaI! that is

thea mutod to the otoatD turtine which. in tura, generatoe ortt8 power,

8. Combined c1rcle plantc can be get up in rnultiple eonfigurations,

providing coaeiderable operauiond f,exibility and eEcisncy. It is not

Dcoessar), for all foru HBSGo to provirle ateao to the ctearn turbine at tle
ranre time. The Bartow Plant can operets on all porgible confiSuretionr of

4r1, ic., hl, 2r1, 8x1, or {x1. It aleo bar the ability to augmenC boet throug[

the ure of duct buraere. fite coobustioa tuttinea can operat€ in "ahople

cyclo-' roode to genereteelectricity rvhsn the steeu turtine ig ofi'line.

9. Tbc etcaru turbne ia made up of s bi& plegeure CHP')lintarEedi8ta

prcllure (TP") rsction atd a low,preaaure (1,P) eestion, Eacb of tbeee

turtine sectionr hec a eerieo of blade& Ae the rtea^m psseeo thlotrgt the

blado, the rtcam ererts its forcc to turn thc bladcs *blch, in thcir tr.m,

eruB€ a rotot to epin, The rotor ie connected to e g3nerator, eDd tbe generator

produccs elec-tricity.

10. Steam leaying thc HRSOt is intrcduc€d to tbe rteam turbtne at a

high'preseure inlet into ths tIP turbine. Tte lteam is returned to thc HBEG

for reheating, then ent€rs the IP turbine. Flnally, atearr exiting the IP

turbine is direstcd into the LP nrrtino,

11. Tbe LP rection of the ateaa ttrrbiac ia dud'llow. Tbe rteao ir
adnittod in tbe Eidallc and 0owr e*ially in opporite dircctions thmrgh two

opposing mirnor-image turbina rectionr, eadr of which contaioe fotrr rcts of

bhdec. After pasaing thmugh tha LP rcctim, thc rteam exhaustr iato e

condenger.

,
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12. The eetg of blades increase in eize from the front to the back of the LP

section. Tlle blades get longer as the steam flowa through the turbine. The

steam loses enerry aa it paseea through tle machine and thua more surface

area o[bladc ia needed for the reaket Eteam to produce the force needed to

epin the rotor. The 6nal etage of blades in the LP section congists of 40' L0

blades, the longeat blades in the steaE trublne.

13.

14. Tbe Mitsubishi steam turbiDe was originally designed for Teuaaka

Power Eguipment, LLC (TenaeLal, to be used in a 3r1 combined cycle

configuration with tbree M6o1 ftpe F combustion hrrbines coanected to the

st€an turbine with a grosa output of420 MW ofelectricity' For reosonB

unexplored at the bearing, Teuaska uever took delivery of the turtine. It wae

stored in a Mitsubishi warehouse under controlled conditione that kept it ln

like-new condition.

15. During fie design and planning prrocess for the Bartow Plant, DEFs

employeea responeible for obtaining company approval to build uhe plant,

reporled to senior executiveo that they hsd found this elready'built, stearu

turbiue. The Buslness Anatysis Package of DEF'o project authorization

documents stated that the Mitsubighi steam turbine'lroved to be a very good

6t for the 4 CT and 4 HRSG combinations."

16. Prior to purchasing l,ho 6tesE turbine, IIEF contracted with

Mitsubishi to evaluate the design conditioos to ensure the steam turbine was

compatib)e with the Bartow Plcnt's proposed 4xl combined cycle

configuration

I
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-

I7. A "heat balance" is aa engineering calculation that predicte the

performance and output of powet plant equipment bas€d on difrerent

vsdables of ambient conditiooe and operaiing parameters. Any change in a

variable cauEec a distinct 'trert balancd' and calculation of the expecterl plant

output arrd performance.

18. One such vadable wao "power faccor," E rneasure of the efficiency of

how current is converted to ueeful power. A power factor of 1.0 indicates

"unity,'i,e., tbo oost efficient poesible convergion of load curent.I

19. Jefrey R- Scrartz, DEFg Vice Pregident of Generation, testified that

DEF in fact operates t,he Bartow Plant at a powar fac-tor number that falh

betwsen.9T and .995.

20,

I

I
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24, IUr. Swartz further asserted that, prior to completion of the Purchese

Agreement, Mitsubiehi understood that DEF intended to operate the steam

turbine in a rlxl coniguration with a power factor exceediug! which

would result in the generatioa of more than 420 MW of electrical output.

26, Sectiou 3.2 of the Pu.nchaseAgeament, titlrdl
states. in relevsnt

part:

rrr
II

26. The plain langrrage of eection 3.2,1 eetablishes

2 MPS etondr for Mluublshl Powor Syetoma. lnc.

r0

tl r-l
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is unclear

how Mr. Swartz translated thie language into t

2?. Ia any event, the parties iliragree ae to the significance olthe 420 MIY

maximum output derigrration. DEF and tbe Coomiraion mntend thot the

designated Eegawattcapasity ofa rteam turbine ic not a confol mechanieu

or a li.oit that the operator rouet rtay below, but is the bypmduct of operating

the unit within the design parameters pmvided by the manufacturer a[

various combinationa ofauch factors as etean flowa, ateam iemperatures,

steaE prrosur€s, erjbaust prraaauresr ambieut temporatutse, and bumidity.

28. DEF and the Commiasion contend that tbe numbert etated in the

are calculated eatimates ofthe conditions tbat

will achieve

I output. If DEF wae able ia practice to operate tbe stean turbine

within the deeign parametere and achieve output in excess off tlen

it was simply delivering maximum value to its ratepayers,

29. oPC aoterts 420 MW is an operatiorral Umitation I

OPC points out that

Ir{.itsubishi conducted extensive (from

Decomber 2014 until April 2016) that resulted in a document titled,!
dated March f8, 2015

(the lReport'). The Beport expreoaly Btated that the

The Report also stated that theJ
statements were supportcd

by sectiou 3.2.1.2 ofthe Purcharc Agteement, which ststea thatJ
of the steam turbine.

30. OPC points out thst seccion 4.1 ofthe Purchase Agreement, iitled

expresely states:

lt
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3I. oPC notes thatJ reachedJ of output using onlv

OPC further notee

that the Bartow Plant had meslung

that it had the ability to produce

J of output when compared to tb" 

- 

for which the steem

turbine was odginally deeigned.

32. The Mitsubishi steanr turbine converts steam onergy into mtational

force (horeepowirr) that in tum &ivee an electric geDerator. fire generator

purchased by DEF for the Bartow Plant that was attsched 0o the Mit€ubishi

eteam turbioe was raanufactured by a dillerent vendor and ie rated at

46E hIW. Tbe generator thuB wsr capable of reliably producing more

electrical output than Mitsubishi steted its stearn turbine was designed to

supply.

33. Tbe greater weight of the evidence establishes that the Mitsubisbi

steam turbire waa deeigrred to operate at 420 MW ofoutput and that

420 lvfw wse an operational limitation of the turbine.

Owrces eNp BLros FilLURES

34. DEF has claesiEed the periods during which rhe Bartow Plant has

been operational ae: Period 1- &om June 2009 until March 2012; Period 2"

froo April 2012 until Augutt 2014; Period 3- from December 2014 until

April 2016; Period e-- hom May 2016 until October 20t6; and Period 6" from

December 2016 until February 201?.

35. DEF placcd the Bartow Plant into commercial service in June 2009.

Later that year, DEF began operating the eteam turbine above 420 MW

t2
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under varying eyetem conditions. tr[r. Swartz egtimeted that DE['operated

the stsam turbine above 420 MW about haUtbs time between June 2009 aud

Marcb 2012, the tirne span that has been desiglated ee Period I ofthe 6ve

periotlg in guestion in thia proceeding. The Bartow Plant operated for a total

of21,784 hours during Period 1.

36. Io March 2012, while conducting a routioe iuspectioo of the eteam

rurbine during a planned power outage, DEF found th"tE

DEF conzuItsd with Miteubishi regardin3

the damage, Mitsubishj inapected the bladeg and recomrnend.df

S?. Mtsublehi concluded that the damega to the bladee waa cauaed by

DEF aud Mitsubiehi bad

assumed that

ofthe gteao turbine, then thef
would be acceptable. After

discovery of tbe blade failure in Msrch 20f2,

38, Period 2 cornmencod in April 2012 snd ended in August 2014, a period

of 28 ooaths. At the beginuing of Periorl 2, DEF and Mitsubiehi replaced all

of the L-0 bladee on the affected end of the LP turbine *it!-

39. During Period 2, DEF operated the stearn turbine a total of 21,284

houre. For all but two hours of this period, DEF operateil the eteam turbino

r3
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at lesa than 420 lvIW anil complied with Miurubiahi'a J

40. During a llanned outagr beginning in August 2014, Mitcubiehi

replaced the used in Period 2 *ithI
thue beginning Period 3.

During this planned outage, DEF andMitgubishi conducted an inapection of

the Period 2 blades. The inspection revealed a

consistent

with ordrnary usege over the course ofPeriod 2. There wae Do damage uoted

to- Ihere wag aore deecribed aa

41. Between Period 2 and Period B, Mitsubishi and DEF installed

the gtsam turbine to

allow forJ whichtbeyexpeccedwould help them to

understand why the L0 btades were axperiencing damage and to!
protect the equipment.

42. It wae undisputed tLat DEF's operation ofthe atsam turbine wss

prudent at aU times during Pedod 2.

43. Period 3 commenced in December 2014 and ended in April 2016.

During Period 3, DEF operated the eteam turbine a total of 10,286 hours.

DEF never exceeded 420 lvIW ofoutput, ercept for a

44. During Period 3, orl

the steam turbine.

14
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calculatcd that the Bartow etsam turbine cxpericnced appmrimatalyf
and

Mitcubiehi'e fleot e:rperiencu had bgen

on laet stage blades including

the 40'L'0 bladee. Mitsubiahi war uncertain *'hat impact the L'0 blades

would erperience

45. Mitaubishi conclu ded

46, It wes undisputed thet DEFg operatioa of the rteam turbiae waa

prudent at all timee during Period 3.

47. Despita DE}"e having

DEF and Mitsubiehi'e

examiaation of the Bteam turbine at the end of Period 3 revealed tha-

- 

DE['andMiteubishi decided th"tE

wore installed.

48. Period 4 commenced in June 2016 and ended 6ve monthg later in

October 2018. During Period 4, DEF operated the eteao turbine a total of

2,942 hours. DEF did not exceed 420 MlV of output during Cbis period and

15
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49. Just 6ve montbs after the eommonc€mstrt of Period 4, DEF detecterl

vibratiou changes in the LP turbine and atopped operation ofthe stean

turbine to ingpect the L.O bladeg. Dtrrtng thie inepection, DEF anil Mitsubishi

once again found several damaged L'0 blades. At the time ofthie blade

damage, DEF was operating the eteam turbine below 420 Ir{W snd obsenring

the operating parameters established by Mitsubiehi-
50. It was undisputed tbst DEFe operation of the steam turbire waa

prudent at all times during Period 4.

61. Period 5 began in Dccembcr 2016 and eaded two monthe later in

Febnrary 2017.

52. At the beginning of Period 6, DEF and

of

1,561 hours. DEF'never erceeded 420 MW ofoutput during this period and

operated the steam turbiue within the operating psrarneters eetablished by

Mitsubishif
64. On Februery 9,2017, tbe 8teem turbine was removed from senrice

when DEF detscted the presenc€ of eodium ia the steao water cycle' The

cooling water used for tlre condeueer is salt wal,er from Tampa Bay'

Mr. Swartz testiEed thet any indicelion of sodium inside the condeneer above

minute amounts is alarming. During this shutdown, DEF performed an

inepection of the steam turbine and discovered that a

16
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the rupture dick. This forced outage laeted

until April 8, 2017.

55. Baaed on the sequencs of events, DEF was able to deterrnine with

c€rtainty that tho blade damage dwing Period 6 occurred on February 9,

2011. At that time, DEF wag operating the steam tubine below 420 MW and

withintheoperatingParameter6establi.shedbyMitsubishif
66. It was undisputed that DEF"o operation of the gteao turbine wes

prudent at aU timee iluriag Perioil 5.

6?. During the Febnrary 2017 for=ed outage of the steam turbine, DEF

continued to operate the Bartow Plant with the gas turbines runaing in

aimple cycle mode.

68, DEF took three primary actions in the wake of the Period 5 outage: a

rroot cauee sn8lysis (B,CA"-) teao, estabUshed after tbe 6rst blade failure in

Period t, continued ite oiseion to inveeiigate and prepare an RCA; a

restoration teaEr was formed to bring the steam turbine back online; and a

team wae forued to evsluate a long.teru solution for the steam turbine.

60. Instead, DEF and Mitsubiahi installed preegure plates in place of the

L0 blades as an interirn solution that would bring the steam turbine back

into operation quickly and give Mitsubishi and DEF time to develop a

permanent solution. A prneesure plate ie a non-rotating plate that has holoe

&illed inta it. The preesure plate reducEs the pressure of ths stearD pasaing

through a steeh turbine, keeprng the ste&m &om damaging tbe unit's

eondenser. A pressure plat* doee Dot use the steam passiug th$ugb it to
produce electricity and therefore decr,eases the ef,Eciency of a stean turbine.

t7
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The preeaure plate applied by DEF ltnited tho output of the stsam turbine to

880lvIW.

6f. The partiee have agreed aad thc undorsigrred accepta that tbe period

of the at€sm turbine's "de-rating" hom 420 MW to 880 MW ehould be

calculated ae running from April 201? througb the end ofSeptember 2019.

THe MITSUSISHT AI.ID DEF ROOT CEUSP A}.IAI,YSEs

82. Mitsubishih duringPeriod3III!

oflits RCA in a

85-page lBartow RCA Summarrr'(tfitsubisbi RCA').Ihe Mitsubishi ECA

documented

t8
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64. The Miteubishi RCA aleo etated that an

65. After the discovoty of the blade daaage in March 2012, DDF formed

au RCA taarn and began a yeare-Iong RCA proc€ss that ended with its own

Febnrary 6, 2018, RCA report CDEF nOlf),

66. DEF s BCA

taam produced between 2012 and the firral DEF RCA in Febnta:y 2018.

Mr. Swartz declined to call these docuaente "drafto" of the ECA, preferrilg to

say they were "worktog paper/ tbat pmvided enapahote ofthe BCA team'r

inveatigation at a given time. Mr. Swartz emphasized that onJy the February

2018 RCA report etated DEEs official poeition ag to the cause of the blade

failures.

69, Ihe working papers indicate that as late ae October 16, 2016, DEF

?0. The working papers ahow thet ae late as June 26, 201?, DEF

maintaincd that one of "the most aignificant contributing factors toward roo0

19
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cauae of the hiatory of Bartow Unit 4 L'O events'' *"t-

?1. OPC accurately statae that the DEF working documents demonstrate

that during the BCA proceBs, before and after the Period 6 event, DEF

consistently identiEed excecsive steam 80,c, in the IJ turblne ae one of the

"most eigniEcant cootributiug factore" toward blade failure over the hietory of

the steam ttubine, tho

72.lr/rr. Swaftz aitempted to minimiza the significance of tbe working

papere by stating that DEF wag obliged to lnvestigate the issue of exceesive

steam flow

?3. DEFs 6nal RCA did not include a stst€Bsnt that excessive steam llow

wae a sigrrificant contributing factor in the blade failrues' fire 6nal DEf'RCA

instead noted that "excesgive ateano flow" had been a "poteutial operational

factor that DEF examined during the BCA proceso. The RCA etates that DEF

had been unable to find a corclation betweenJ aud the Eve failure

periods. In particular, the RCA pointed out thst

74. OPC concludee that t}e 6nal DEP RCA was DEF.g self'senring

attempt !o exonerate its own overloeding of the etcam turbine and to shift

reeponaibility onto Mitsubishi for DEF

cpntends that it sinply followed the data throughouc the BC,A procese and

arnved si the only conclueion consistent with the findinge of iLs engineere-

PoST-RCAACTTONS

?5, As notad above, prersure pl.iater were instslled in place of tbe I'r0

bladee at the conclusion of Period 5. Ttre preseute plates allowed DEF to keep

the stcam hrrbine running at a lower level of output whi.le it sought a

permanent solution to the blade damage pmblem.

zo
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?6. In 2018, DEF eolicited proposala to irrplement a long'term solution

that would allow it to reliably operate the gteam turbine to supPort 480 MW

ofelectrical output frorn the generator. Three vendors responded.J

DEF selected the

Mitsubiehi propoaal.

7?. In Deceuber 2019, Mitsubiehi

As of the heering date, DEF had

opcrated the Bartow Plant rvith th.I L-0 bladee without incident

on a lxl, 2xl, and 8rl configuratioa, but had yet to operate with all four

coubustioa turbinea.

?8. OPC points out thar in proposing itr blades, Mitsubishi did

not waver from the conclusion of it€ BCA" Mitcubighi gtated the followiag as

the first threa bullet points iu the introduction to itg paper deacribing the

tasting of th- bbdes:

21
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REPIACEMBNT POII,ER AI.ID DE.NAflNO COSTS

?9. The record evidence eetebliebed that the replacement powor coats

etamning hom the February 2017 outage are $11'1 million'

80. F\uther, the record evidence establiahed tbat DEF incured

replaceuent power cogts ftom May 201? through September 2019, tbe period

of the "de-ratingl of the Bt€EE turbire, i.e., the tEduction il output from

420 IVIW to 380 MW while it operated with the preeeure plate. thoee coste,

cslcqlated byyear, are S1,6?6,661 (2OlO,$2,2L6,648 (2018), and $1,126'673

(2019), for a total of $6,016,?82.

81. lterefore, the totsJ replacement power costs incurred ae a reeult of

DEF's operation of the eteam turbine are $16,116,?81, without conaidering

interert.

DIsCUSSION

82. Ag noted above, ihe parties have a fuudaoental disagreemeut a8 to

the eigniEcence of the .120 IvtW maximuu ou@ut desipatiou that Mitsubishi

placed on the st€etn turbine. The Dnergy Information Admiuietration ofthe

U.S. Departrneut of Energy deEnee "genorator nameplate capacit/ ae the

"ma:cimum rated output of a generator, prirne Eover, or other electric pourer

production equipment under speciic conditions designated by tbe

msnufacuurer." There waE no dispute that 420 MW was the'hameplate

capacity''of the Mitsubishi steam tutbine, OPC argues that the nameplate

capacity of 420 MW is by defrnition an operational Umitation and t'bat

operation of the steam turbine beyond the maximum rated output of 420 MW

thrcatened sefe operation.

83. OPC pointe to the fact that thero sre

22
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OPC notes that the DEF RCA

ruport does not exPlain whY a

84. As to DEI"o argumeut

OPC replies tbat bad DEF

operated the turtine wittrin ita originel operating limitations during Period I'
there is every reaton to be[eve that the originsl L'0 blades wou]d stil be

firnctioning, consi stent In otber words,

there would have been no Periods 2,9, 4, ot 5 but for DEF s actions duriog

Period 1.

85. OPC pointe out that neither DEF nor any other subeidiary ofDuke

Energy had experience rurrniag a 4x1 combined cycle planc prior to

purcbasing the Mitsubighi ateam tutbitre and corunenctog operetion of tbe

Bartow Plant. Furtber, neither DEF nor Mitsubiohi had auy experience

operating a Bt€8m ttubine at the

88. Given the lack ofexperiencs oE eitbsr eide, OPC contendg tbat DEF

ebould bave coneultsd Mitsubisbi befott purdlasing the steam hrbine to ark

wbetlter Mitsubirhi believed it was capable of an output in ercesg of its

naureplate capacibr of 420 MW.

23
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8?. OPC'e expert witneea, Richaril Polich, poiuted out tbat Mitsubighi's

consultant riaD over

88. Mr. Polich teaffied that the Mitrubirhi Bt€sm turbine wea arr

a$ermarket unit desigrred for a

To aupport his

opinion, Mr. Polich pointad out that wben DEF 6naUy did aek whether tbe

turbine could run past 420 MW,

89. DEF ran the unit beyond {20 IvfW without coneulting Miteubiehi.

Ir,tr. Policb found it a tribute to the dceicrr of theJ {0'L.0 bladeg that

they did not euEer damage sooaer than they did. Ibe gteam turbiue operated

from June 2009 uatil March 2012 befote the blade damage waa noted. It ras

impossible to 6tate exactly when the blade damage occutred ia Period I, but

Mr. Po)ich opined that the damage wa8 most liLely cumulative.r

90. Mr. Polich noted that thc blade failure in Period 5 was the fiasteet of

any period, though the

Mr. Polich

furtber uoted that the DEF RCA did not adilreae why the blades lsst€d longEr

in Periods 1 and 2 than in the other three periods. Mr. PoUch reasonably

concludedthattherehadtobesomethingaboutthebl"d*"'f

I DEFmadorauchofthofectthgtitcouldnotboeeidprociaelywhonduringPeriodlt}o
demage to the lrladeo occurcd, pointing out that ttrere wac a 60.50 cbaDce that the bladoe
werr damaged whcn t}le turbine was operetiog below {20 MW. llhie argumsnt failo lo
conrider thc crrmulative werr caueed by running thc unit in crccls of its clprcity hrlf ofthe
tino. Tho sxoct mohent thc dilnsgo occurrud ir boeido thc point,

21
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that allowed them to iast longer, and gooething in the

J ttrat csused them to fail suickly.

91. IvIr. Polich believed that

He noted

that there were 28 montha of operation below 420 MW during Period 2 and

trhat there waa baaically no damage to the blades beyond the usualJ

92. Mr. Polich thought that

- 

Mr. Polich did uotbelieve the five periods could be conelateil,

98. IUr. Po[ch tectified that DEF would have actecl prudeotly from both a

waranty and a regulatory persp*tive by requesting written veriEcation

&oro Mitsubishi that ttre arsarn turbine cotrld be aafely operated above

420 MW of output.

94. IvIr. Swsrtz countered that it would not be e "typical convereation" in

the industry to ask Mitgubiahi whetber and bow loog tbe unit could be

operated above 420 MW. He pointed out that pounde per hour per square foot

of stsam f,ow is not a parameter that can be rneasured during operation. [t is

a calculated number thet DEF could not potsibly have used to govern

operation of the turbine.

95. Ift. Swartz testifed thst '420 MW" is ttre electricsl output of the

generator, which is coupled to the stoenr turbine. The steam tuttine's

operation is governed by parametero such as presoutos, steam Eows, and

teoperatures. Mr. Swartz stated thst it ic common in the industry to speak

ia terms of megawatts to get a feel for the aize of the uuit, but lhat generator

ouCput is dependent on many factors-

25
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96, Ml. Swarta atated that wheu Mitaubishi criticized DEF for operatione

above 420 MW, it wae using that torm aB a proxy for

waa his opinion

that 420 MW wae not an operational limit on the atoam turbine.

97, Mr. Swartz teatified that

He gtatcd that operation of the stsam tubine

above 420 MW could be correlated *ithI but rnauy otber factors

are involveil in deterrrining whet a generator can produoe'

9E. M!. Swartz stat€d that the power factor wae 3he key to DEI"a abi[ty

to operate the eteam turbiae above 420 Iv[W. MitsubiBhi ueedJ
with a power factor o[ to predict a! output of 420 IvfW. Uelng the eame

operating factors, DEF was able to run the gtsaur turbine at a power tating

between ,9? and ,996. Mr. Swartz teatified that thig inoeaeed ef6ciency

enabled the Bartow generator to operate abow a20 MW.

98. Mr. Swartz conceded tbat the

at least from

DEF'o perapmtive. If DEF was able to obtain more, guch waa to tbe ultimate

bene6t ofits ratepayere and wae consistent qrith lhe operating limitationu set

forth in the Purchaeing Agteement.

100. OPC responds that the record ofthis proceeding containt no

indicabion that at any time during the Eve-year long, continuous, iterative

BCA process did DEFe engineers suggeat that the power factor o[ io

an indication that the steam turbine output of 420 MW

could be safely exceeded.

101. OPC points to several stateEents rccorded during the RCA procees

indicating that DEFs engineers and Miteubishi gliLe aclurowledged that

420 Mw was the design limitof the sbeam turbineJ

26
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102, OPC's essential criticiam wae that DEF puehed the Mitgubishi steam

turbine beyond its operational liuits, whether the issue ir ftamed ia terme of

megawatts of electrical output beyond the design point or in terms of steam

llow The evidence was clear

that Mitsubirhi did not conttrnplate DEFs operation of the steam turbine

beyond ltre

evidsnce was slso clear that DEF made no eEort before the fact to notify

Miteubishi of ite intended iuteneity of operation or to ask Mitsubishi whethet

it could safely erceed

Mr, Swanz wss unsble to erplein away thia criticiso end thue DEF failed to

meet its burdeu of demonetntiug that it prudently operated the Bartow

Plant during the times lel€vant to this prtceeding.

CONCLU9IONS oFLAW

10S. DOAH hae jruiediction of the eubject Eatter of aud the partiee to thie

proceeding, 0$ f20.669 and 120.67(1), Fla. Stat.

104. The Commiesion has the authority to regulatc eleetric utilities in the

Stqte of Florida pursusn! to the provieiono ofchapter 856, including eectione

366.04, 366,06, and 866.06.

106. An "electric utilitJ/ is deE:red a8 "Eny municipal electric utility,

invcctor.owned electric utility, or nrral electric cooperative which owne,

mainieine, or operatos an electric geueration, traneniseion, or distribution

syet€m within the gtate." $ 866.02(2), Flq. Stat.

106. DEF is au investor-owned electric utility operating within the Stete

of Florida subjxt to the jurisdiction of the Comraission purauant to

chapter 066.

27
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10?. OPC, FIPUG, and White Springe are partiee to the Fuel Clause

docket, which included the issues to be resolvcd here, and as guch are entitled

to participatc as partiea in thie proceeding.

108, This ie a de novo proceeding. $ 120,67(1Xk), tr1a' Stat. Petitioner,

DEF, has the burilen of proving, by a preponderance of ohe evidence, that it

acted pnrdently in its actions and decisione leading up to and in restoriug tbe

unit to een ice aftcr the February 201? forced outage at the Bartow Plant'

Additiondly, DEF mugt provs by a preponderance of the evidence that no

adjuetment to rcplacement Powsr eosts should be made to Bccount for the fact

that g-fter the installation of a preesure plate in March 2017, the Bartow

Plant could no longer prcduce its rated uameplate capacity of ,{20 MllV. Depl

ol['ranep. u. J.W,C, Co., 396 So. 2d 778, 788 (Fla. Ist DCA 1981);

S 120.5?(1)(j), Fla. Stat'

109. Tbe legal standard for determining whether rcplaceoeut power costs

are pnrdent is "what a reasonable utility raanager would have done, in ligbt

of the conditions and circumstanceo tbat were known, or should ftavel been

krown, at the time the desision was mrde." S, Alltance lor Clean Energ v.

Graham, r13 So. 9d742, ?50 (FIa. 2013).

1 10. DEF failed ta demonskate by a preponderance of tbe evidence tbat

itl actione during Period I were pnrdent, DEr. purchased an aftermarket

a0eam turbine troor Mitsubiehi with the knowledge that it had been

manufactured to the speoificatione of Tenaeka with a deeigrr point of 420 MW

of output, Mr. Swartz'g tes[inony regardiug the irrelevance of the 420 MW

Iiuitation was unpercuasive in light of the documentation that a.fter the

initial blade failure, DEF itgelf ecccptcd the limitation and workcd s'ith

Miteubiehi to 6ld a wey to Lrcreage the output of the hrrbine tof
1r1. DEPs BCA concluded that the blade failures were causedJ

I Thie conclusion is belied by the fact
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in a way tbat would allow an oDerator to run thg

turbine coorirtcntly bepud its capacity.

1 12.

113. Mr. Polich pereuaeively argued that it wouftl have been ainple

prudence hr DEF to ast Mit8ubirhi a.bout the ability of the trrrbine to

operate eontiuuously in ercesg of420 MW output before actually operating it
at those levelc. DEF uutleratood that the blades had been deaigned for the

TenasLa gxl con6guration and should have at leaet erplored with Miteubishi

tbe wisdom ofoperating the st€am turhine with steam 0ows in excess of

those anticipated in Lhe original desiga,

114. Tbe record evidenee demoustrated au

vibrations associated with high energS, loadingB werle the primary cquse of

the LO blade failures. DEF failed to aetiefy its burden of ehowing iis actione

in operating the stsan turbine in Period I did not cauee or ctntribute

aigniEcantly to the vibrations that repoateaUy damaged the L-0 bladee. To the

coatrery, the prepondcranco of the evideace pointcd to DEFo operauion of tbe

eteam turbine in Period I ae the most plarrsible culprit.

1 16. DEf demonstrated by a preponderance of the evidence that ite

actions during Periods 2 through 6 wers pnrdent.

116. DEF argues that even if it failed bo orercise pnrdeuce during

Period 1, those actions weBe Eo atfenuated by DEFs eubeequent actioae

during Periods 2 through 5 that the outage and de'rating thai began in 201?

cannot be fairly atiributed to DEF's failureg &om 2009 through March 2012.

If the imprudent operation in Period I did not cause the Period 5 outage, then

the imprudent operation cannot be a baeig for dieallowance of the

replacement po!f,er @Bts at issue.

29
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1f?. OPC argu@ tbat Perioda 2 through 5 would not have been necoeeaty

had DEF'operaterl the turbine within itr origiual operating limitrtioas

during Period 1. OPC contende tbat, baeed m-
there ie every reason to believo that the

original L-0 bladee would etill be functioning but for DEFa overetreseing

them in Period 1,

lf8. OPC otatos that the applicable stsndstd for prudeuce review is how a

pnrdent aad reaeonable uuilicy manager would have operated a new rteao

turtine uncler the couditions and circuustances whiah were knowD, or

reasonably ehould bave been known, when tlecigioue ware made in 2008

through 20L2. OPC argueB that lt wae impruilent and unreaeonable for DEF

to regularly supply ateam to the st€am turbine at levels cauaing the steaur'

turbine to operate above the deeip point of420 Ml,f, eapecially giveu the fact

that the eteam turbine eeao Eot deeigped for the Bartow Plant and wae sold to

DEF with au

119. It is apeeulative to state tbat the origitul Period f L-0 blades would

srill be operatiug today had DEF obeerved th" I of 420 MW. It ie

not epeculative to 6tate that the events of Perioils 2 through 6 were

presipitated by DEFo actious dwiag Period 1. It is uot possible to ststs what

would have happened &om 2012 In 2OL7 if the exceasive loading had not

occurre4 but it ia poaeible to Btate that aveuts would not have been the same.

120, In hia o)oaing argument, counsel fior White Springs eummarirod the

equities of the situation very well:

You can drive a fow+ylisder Ford Fiegta like a V8
Ferrari, but it's not quite the eame thing. At 4'fi)0
RPMs, in eeond gear, the Fertari ie already doiog
B0 and it'e juat warmiag up. Tbe Ford Fieeta,
however, will be moaning and begging you to alow
down and ehift gearr. And tbatis kind of wbat we'r'e
talking about here.

It's cono€ded as hct that the root cause of tbe
Bartow low preesure turbine probleme i"I

30
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-caused 

repeatedly over time. The answcr
E-IE-e queetion ie wEg this due t9 the way [DEtl
rau the plant or ie it due to "I 

Well, the
answer is both.

lbe fact is tbat [DEF'] bought a stsat! turbitre that
was alraady built for a different configuration that
waa in slorage, and then hooked it up to a

con6guration ... that it kuew could produce ouch
more steam than it ueeded It had a generator that
could produce moBE raegawatts, lo the limiting
factor wae tbe ateam turbine,

On ite owD iuitiative, it decided to push more steao
tbrough the steam turbiae to get Eore EogawattB
until it broLe.

**r

So from orrr perspective, IDEFI clearly was at fault
for pushing ercessive gteam llow into the hrrbine in
the firet place. the repair which has baen
established .., may or Eay not work, but tlre early
operation clearly iopeded [DEFo] ability to simply
claim that Mitsubishi was entirely at fault. And
uader tboae circurretancee, it's rot oPpropriate to
aeaign the cost to tb€ oonaum€rs.

t2l. Ttre greater weight ofthe evidence lupDortg tlre concluaion that DEF

did not exercise rea8oEabl€ cart in opsrating tbe stsam turbine in a

configuration for which it was not deeisDed snd under circuustances which

DEF knew, or sbould have known, thst it lhould have proceeded with

caution, aeoking che oooperation of Miteubishi to deviBe a meatrB to operate

the steam turbine above 420 MW.

122. Giveo DEPo failue to mest itp burden, a refund of replacement

power coBts is werranted. At least $11.1 rnillion in replacement power wa8

required during the Period 6 outage. Ttia amount should be rofunded to

DEF's customers.
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12S. DEF failed to carry its burden to chow tbat tlre Period 6 blade

damage end tbe reguired replac€Eettt power croate were not consequeucee of

DEFo imprudent operatlon of the eteem turbine in Period 1.

124. The de-rating ofthe ateam hrbine that reguired the purchaee of

replacement power for the 40 MW loss caused by inetallation ofthe pressure

plate was a coaB€quetrc€ of DEF"e failure to pnrdeutly oPerate the steao

trubine druing Period 1. Becauee it was ultinately responsible for tbe de'

rating, DEF ahould refund replacement corts incurred from the point the

steam hrrbirre came back on]ine in May 201? until the start of the planned

fal 2O1S outag€ that allowed the replacemeut of the Pressur€ plate with the

ia December 2019. Based on the record

evidence, the amount to be refundeil duo to the de-rating is t5,016'782.

126. I}re total amount to be rcfuniled to cuetomets ag a rerult of the

i^mprudence of DEI"s operation of the steam turbine in Period 1 ie

$ 16, 1 16,782, witbout intercaL

Rpcololnuoarrox

Based upou the foregoing lludings of F'act and Coaclusions of Law, it i8

BEgoMMENDED that ttre Public Service Comnission ent€r a frnal order

frnding tbat Duke Energy Florida, LLC, failed to denoaetrate that it acted

pnrdently in operating its Bartow Unit 4 plant and in restoring the unit to

aerwice aft'er the Febnrary 201? forced outag€, and that llule Energy Florida,

LLC, therefure Eay not recwer, aod tbue rhould refund' the $16,116'782 for

replaceoent power costc resulting from the eteam turbine outeges fton April

2017 through September 2019.
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DoIIEAIID El.rfmBtl thi! z?th day of April"2020, iD Tsllaharaca, Lcon

Oounty, nodda.

K*f g-*-'^
ffi
Adrqinistrativs lrw iludlp
Division of Adminiehetive Hearingr
lte DeSsto Building
1280 Apahchee ParLwey
Tallalerme, Florida 32899-3060
(860) 488-9675
Ihr Filins (860) S216847
www.doeh.rtata.0.ur

filed with the GlerL of tho
Division of Adnintgtretiva Heoringr
tbig 27th dsv of April, 2020.

C,onra nrRNreHED:

Jou C. Moyle, Jr., Eaquirc
Moyle [aw Firo, P.A.
118 Norlh Oadsdeo Btrect
TrllahsEece, Fbrids 32801
(esen/ed)

NicLalug Auetin Holraeo, Coarairsion Deputy ClerJr I
Florida hrblic 8en'ice Commiegion
2460 thumard OaI Boulevard
Tallahaesee, Floride 82899
(eSewed)

Mrtthew Bsrnier, Esquiro
Iluke Eaerggl Ftodde, I,LC
guih 800
106 Esrt CoUrgr Aveauc
Tdhhaseee, Florida 82301
(GSoEved)
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Jrnee Ray Kolly' hblic Counsgl
lbe Florida Lrgislature
Room 812
Iu WEt Meiltron Streso
Tellrhasaee, Fldida 88899
(egergod)

Diauac lvf- Tliplett, Eaquire
DuLe Ene4y Florids" LLC
299 lstAveDue Noft.h
8L Petersbura, Florida 48701
(eSennd)

Patty Chrfutcnrco, Eqtdre
Tbe Floddalrgielaturc
Room 812
111 Wert Madieon Str,eot
Ttlla.blceee, noridr 32899

Stephanie Morac, &quire
fbe Florirle tagidatur€
Boom El2
111 Wcct Mrililon th€et
Talh^hac&s Florida SZggs

Juer ![ra]tar Brew, Eaquire
Stoue Law Firm
Eighth Floor, WestTower
1015 Thomar Jcfferson Strset Norehwert
WerbiDgtoa, DC 20007
(e8ened)

Suzanne Smith Brownleeo. Erquire
Florid Rrblic Sonrico Conraigglon
26i0 Shumard OaL Boulcvard
Tellrheroes. Floridg 9389S-0850
(oScned)

TtrornmA (hd) Davi4 Erquire
OtEca of RrbUc Counagl
Hmm 812
1rl \trIert Mediron Soeet
Tallahrsree, Florida 32809.1{00
(cScr,rcO

s4
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Irura Wynn Baler, Areoaiste
$one Mrtthcb )hnopouloc & Brw' P.C.
1026 frooer Jefigrron Street Nqrtbwstt
Washington, DC 2000?
(oEere0

Daniel Hernandez, Eaquire
Shuth & BmunLLF
guitc 800
,1801 Wsrt Boy Scout Boulevard
TaaDa, Fl@idr 880(17
(eSElgo

Cbarles Johr Rehwir&el, Deputy hrblic Councel
Flqids QlEceof hrblic Coungel
llt Wert Madison Street
Tellahaarco, Florida 82899
(eSened)

Karen Ann Putnal, Eoquirc
Mrylc Iaw Firgt' P..q"
118 North Gailaden Strost
Tellahageee, Florida 82801
(cSerrrcO

Biance Y. Lharisron, Ecquire
Flfilats hrblic Sewicc Comnlssiotl
2540 thumard Oat Boulward
Tellshulce, Floriile 82890
(cssnrcO

Adam Teitzman, Comrniesion Clcrk
Ofrlcc of the Commirdsr Clerk
PubUc Eervice Coqgrisgioa
25,t0 Sbumard Oalr Bouleverd
Tallahaoaee, Florida 82800-@50
(cScrtrsd)

Braulio Baez, Brecutivu Directar
hrblic Sarvice Comnisdon
25d0 Shumard Oak Boulemrd
Tallaharree, Florida 82899-0tS0
(eServe0
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Iftith HstrislG Gcneral Couuael
Rrblic 8en'ics Commisdon
26a0 Shuuard Oak Boulward
Tallahesreo, ncida 82899-0860
(e8erveO

}trOTICE OF RIGH"TO ST,BII,II'T EXCEMTONE

All particr havc tha right to tubrdtwritt n crccptionr within l5 dayr hon
thr dcts of thla Raonmendrd Order. Aay otoeptiour to this Bs'ouuonded
ffier rhould bo 6led with t'bo ageno, t}at vill i:sue the Binal Order in tbia
Gate.
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ATTACHMENTB

STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE I {EARINCS

IN RE: FUEL AND PURCHASED POWER Case No, 19'6022

COST RECOVERY CLAUSE WI'I:H CENERATING
PERFQRMANCE INCENTIVE FACTOR PSC DocketNo.2019000l-EI

I

DUKE ENERGY FLORIDA LLCIS. EXCEPTTONS TO THE RECOMMENDED ORI'ER

Dukc Energy Florid4 LLC (*DEf). punruant to section 120.57( lXk). Florida Statutes, and

rulc 2&106.217, Florida Administrativc Code, hcrtby submits its exceptions to the Adminlstntivc

LawJudge's CAU') Recommerdcd Orda dptcd AV1127,2020 C'RO')'l

INTRODUCTTON

whcn considering thc Ro. rhc Public Service comrnission ('PSC") may rcject or modify

the conclusions of law rccommcnded by dre ALJ.I When rejccting or modifuing a conclusion of

laq ttrc PSC must state with particularity its rcasons fordoing so and must makc a finding that the

PSC'g subatitutcd conclusion of law is as or morc reasonable than that which was rejcctcd or

modificd.! To bc clcar, on issucs of law. thc PSC is not requircd 1o defer to thc ALl,a and whort

tre isstrc of law undcr rcview is infused with overriding policy considerationg thc PSC, not th€

AU, should decidc the issue of law''

Thc PSC may also rejcct or modily a finding of fsot contaircd in the RO if the PSC

detcrmines from a rcvicw of thc cn(ire record. and statcs with prrticularity in the final odcr, that

the findings offact were not based upon compctcnt substantial evidence or that the proceedings on

I Thc Hcariag Tnnscripr will bc citod as *1'. p.-...- Thc Rcccnmcrdcd frcr will bc cilcd rs RO. !. Jolnt cxhibitr
will bc ciEd; ,t. E*.*, p. 

. _ . . OP,C's e.rhlbiu wlll bc cltcd rs -OPC Ex._ . p. _.' FIPUG's cxhibiB will bc citcd

rs "FIPUG Ex.--. p.-." PCS Pho:phae't oxhibits vill bc chcd ar'PC'S Phorphate Ex,-. p,-'"
2 Scc{ior 120.57(lXl), Fbrida S(alutes.
t ld.
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It is more constructivc to comparc thc bladc failures that occurrcd at trc ST during Pcriod I (wheo

thc ST wus opcratcd above 420 MW) with the bladc failurcs that occuned rt thc ST during Pcriods

2 rhrough 5 (whcn thc ST was operatd bclow 420 MW). This comporison reveals lhBt the L'0

bladcs may havc failcd whcn DEF was operrting thc ST abovc 420 MW but unequivocally suffered

damage on four sepante occasions whcn DEF was operating the ST bclow 420 MW. Indecd' the

RO notcs that it is not possible to deErmire whcn ttrc demage occurcd in period l, and thus it is

impossibtc to say how the unit wae being opented at the tirne of damagc; the RO mistakcnly

concludes that'\hc cxEd momcnt ofdamagc is bcsidc the point"l because it fails to account for

cumulative wcar to thc machine, As r matt6 of law and rcgularory policy. the AU's conclusion

must bc wrlcng - if the damage to rhe unit occurred prior to any alleged imprudence,e DEF cannot

bc hcld rcsponsiblc for thc corurcqucnccs of the damage. lt is as or mort rcasonable to concludc,

thcreforc. that DEF's dacrmlnatlon thar the L'0 blade leilures resuttcd no, I

I ir supported by a prepordcrance ofcvidcnce that thc bladcs falled during pnrdcnt oPeration

ofthc ST.

DEF talcs furthcr exccption 0o thc ALJ's conclusion in paragraph I I I that DEF opcntcd

thc ST consiscntly bcyond its capaciry. As cxplaincd in DEF's cxccption to pangrrph I l0 abovq

thc operrting plramrterr providcd by Mitsubishi for the Sl'werl psrrmeten' eommon to stcam

turbincs, including slcam prEssurcs and opcrating tcmPeraturEs, T. W,377-378' DEF complicd

wlth thcsc opcrating psramctcts. T,272,28/,.346.377-37t. Mitsubishi provided DEF with no

other opcrating potamctets or capacities for the S't. lt is. thus. as or morc rcasonable to concludc

. Scc RO. rt fn. I I (-DEF mrde mlJch of rhc hct rhat lr could not bc seld prccisely whcn duri.ns.Pcriod I thc damryo

t thc blrdca oceuncd, point lout thrt rherc rt"e r J0-S0 cluncc thar thc bladcs wcrc damaged wtrcn lhc lurtinc wrc

opcr.tint bc|iow 420MW. 'Ilis argumcnt frlls to concider lhc eumulativc wlar cruscd by running Oc ult in cxocs

oiiscrpccttytrlfofthcdme.'fficcx.clmomcrldredamagcoccurrcdisbcsidcthcpoint'). --iegdn,OBi ai$utcs th.t opcrstion ofa genention unh rbovc namcpluc capacity. bul within all OEM ptovidcd

opintlng pammacr: ls imprudent or that thc nomcplrte cT:city h sn opcntlng pnmctcr'
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To comlude. as the AIJ does. that DEF should be held responsible for the forccd outagc

that occuned during Pcriod 5 -.despic any dircct causal link betneen DEF's opcration ofthe ST

during pcriod I and the Period 5 outage - would sct a dangerous precedent that would discouragc

utility opcrators lhom continuing to opcr8te a power ptanl that may have becn imprudcntlyoperatcd

at somc point for fcar thBt Ony subsequcnt forced outage experienccd by the powor plant could bc

anributcd to the carlier imprudencc. rcgardless olhow remotc in time that carlicr impru&nce may

have bccn.

Exception to RO tl 120

DEF takes cxceprion to the AU's conclusion in paragraph 120 that it would not bc

appmpriatc to assign the cost of thc February 2017 forced outrge to the consumcrs. lt is rs or morc

rcasonable to conclude that rYhe6, as herc. a utility oPeratcs I power plant within thc

manufacgrcr's exprcss opcrating parEmctcrs aod docs mt know, or havc rcason to know, that such

opcrarim coutd rtsutt in a lorced outrgc ofthe pow€r plant. the utility should not be forcod to bcar

the rcsulting replacement Powcr costs.

Exctotion to RO I l2l

For thc pasons cxplainod abovc in its exccptions to RO 1 I 10, I I I aod I 13' DEP takcs

cxocption tio the ALt's conclusion in poragraph l2l th81 DEF did not cxercise rcasonablc carc in

opcrgting thc ST and should have sought thc cooperation of Mltsubishi prior to opcnring the ST

abovc 420 MW. lt ig ss or morc rcasonable to concludc that DEF was prudent in its decisions 8nd

actions leading up to, end in restoring thc Barto$' Plant to scrvice aftcr. the Bartow Plant's Fcbruary

2017 forccd outagc and was not rtguirtd to consult with Mitsubishi prior ro oPerating Sre ST abovc

420 MW. There is also no record evidcnce to demonstnte thEt consulting with Mitsubishl prior to

of the ST durlng portlong of Period I bccrusc rhe replacanant powcr co* a lssuc could not bG rsid to bc r rcgult of
onc.ompny.smism.ntcmatr. g(flla.Povcrcup.v.(.'rrs.re,4t3So.2dllt7. ll90-ll9l(Flnl9t2).

l0 of l4
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opcroting the ST above 420 MW would have rcsulted in any change in events.

ExceotiontoROl 122

DEF l8k6 exception to the AU's conclusion in paragraph lzzfiar DEF must rcfund power

costs !o DEF'3 cuslomers. For the rcasons explained abovc. DEF was prudent in its dcoisions and

actions leading up to. and in rcstoring thc Bartow Plant to scrvicc allcr, the Brrtow Plsnt's February

20lTforcodoutage. Conseqr;ently.itisasormorercasonablctoconcludclhalDEFisnotrequired

to refund powcr cosE to its customeE.

Exccotion to RO ! 123

For thc rcasons set forth in iB exception to the AU's conclusion in paragraph I10, DEF

takcs exception to thc ALJ's conclusion in paragraph 123 that DEF failed to show that it opcrsEd

thc ST p,rudently during Period l. lt ls as or morc rcasonable to conclude that DEF canied is

burdcn to show rhal it prudcntly opemtcd thc ST during Pcriod I within cach of thc opcratlng

pararlctcr provided by Mitsubishi.

DEF takes further cxception !o thc AIJ's conclusion in paragraph 123 that DEF failed to

mcet its burdcn of showing that thc Pcriod 5 blade damage and thc resulting rcPlaccmcnt pourer

costs werc not the conscqu€nce of l)liF"s operation of thc ST during Pcriod L Bccaus€ DEF proved

by r prcpondcrrncc o[ evidcrrce rhat its operation of the ST during Period I was prudent and

bccausc it is undisputed rhat DEF's operation of the S1' during Pcriods 2 through 5 was also

prudcot, it is as or morc rcasonsblc to concludc lhat thc Pcriod 5 blade damage and resulting

replacemerrt power costs nrcrc no( the conseqmncc of DEF's operelion of the ST during Pcriod l.

Exceotion to RO t I 24

DEF ukes cxccptioo to thc AU's conclusions in paragraph 124 th8l the purchasc of

replacement power for the 40 MW loss causcd by insUllation of the prcSurt plate was a

consoquence of DEF's failurc to prudcntly 
T::f, X* 

S'I during Period I . Bccause DEF proved
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by a prepondcrance of cvidcnoe that its opcrition of thc ST during Period I was prudcnt and

bccsusc it is undisputed that DEF's opcration of thc ST during Pcriods 2 through 5 was llso

prudent, it is as or more rcasonable to conctudc that the installation of thc ptssurc Pl8te wss not

thc consclucncf of DEF's oPeration of thc ST during Period I '

DEF takes furrher exception to the Au's conclusion in paragraph 124 that DEF should bc

required to rcfund rcplacement powcr costs rclated to thc insullation of thc pressurc plrte. For thc

rcasons cxplaincd abovc, DliF was prudent in its dccisions and actions hading up to, and in

Estoring thc Bailow Plant to servicc aftcr. thc Bartow Plant's Fcbruary 2017 forccd outagc.

Conscqucntly, it is as or mone neasonable to concludc that DEF is not rcquircd m rcfund power

costs to its customers.

Exccotion to RO I 125

DEF tsk6 exception to the AU's conclusions in para8nph 125 thsl DEF was Imprudcnt

in its operation of ttre ST during Period I and, conscgucntly, should be rquired to refund

Sl6,l 16,782 !o its cuslomcrs. For thc reasons discussed at length abovc. it is as or more rcasonablo

to concludc that DEF opcnrcd thc S'I prudently at all times rclev8nt to thc trplacement powcr oosts

and is, thcrtforc. no( rcquircd to rcfund Eny amount to lts customers-

CONCLUSION

As dctailed above. thc above-rtfercnccd conclusions of law rccommcnded by the

Admlnistrativc Law Judge are inconsistent with thc standard of prudencc dclineated in this

Commission's prccedent as urcll ss thc Commission's oveniding policy consklcrations rcgarding

publh utilitics in Florida, Adoption of the Al.J's conclusions would send neSstive opcrational

signals lo thc stat 's urilities: specifically. adoption of the RO uould signal that utilitics should not
l2 of 14
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strivc to maxlmizc the efficient output of gencrating units, which, conrnry to logic and etonomic

principlcs, uould rcsult in limiting opcrations of thc most cflicicnt and economic sources of

gcneration in favor of less efificient. less cconomic. and less environmentally friendly sourccs of

gcnerrtion (e.g., oil-fired peakcr unir). Morcover. it would scnd a signal o all utilities that'

rcgErdles of compliarce with all industry-recognized operrtional paramcters, they may still be

found imprudcnt basod on failurc to comply with a latcr-cstablishcd opcrationsl Ponmcter

(unrccognized at thc time): this would upend the well-esublishcd prudencc stan&rd and subject all

utilities to incrcased risk and increased costs which are eventually bome by cuslomcs. This

Commission should rcjcct thcsc oonclusions.

Rcspcctfully submitted this l26day of klay2020.

l3 of 14
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DANIEL HERNANI}EZ
Shuus & Bowen LLP
4301 West Boy Scoyt Blvd., Suite 300

Tarnpa, FL 33607
T:813.227,t149
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AT'TACHMENT C

BEFORE THE FLONIDA PUBLIC SERVICE COMMISSION

The Oflice olPubtic Coursel- PCS Phosphatc - Whitc Springs. and the Florlda Industrlal

Powcr Uscrs Group, pursuant 19 section 120.57(lxk), Florida SUtutes (2020), and Rulc 2E-

106.217, Florida Administrative Codc, jointly rcspond to the Exceptions submited by Dukc

Encrgy Florida, LLC ('DEF) to thc Recommended Oder in thc abovc+tylcd mattcr. This

Rcsponse is being submlred confidentially only bccausc it is rtquired due to r claim of

confidcntiallty DEF has madc to the Commission on bchalf of thc original cquipmcnt

manufacturer.

ovERvlEw

Thc Public Service Commission ("PSC" or "Commission') forwardcd this mattct to the

Division of Administmtivc Heorlngs on Novcrnbcr 8. 2019. md rcrluested that an Administrdive

Law Judgc ('AU') conducl a format evidcntiary hcaring on the following isucs of disputed

matcrial fact:

ln re: Fuel and Purchascd Powcr

Cost Recovcry Clausc with Generating
Performsnce lncentivc Factor

Docket No, PSC-20190001-El
DOAH Case No. 19{022

ISSUE lB: Wss DEF prudent in its rstions and decisions lcnding up to and in

restoring ths unit tro service after the Fcbnrary 2017 forced outage rt the Bartow

plant, and if nor, whrt idion thould thc Commission takc with rcspecl to

rcplaccmcnt powcr costs?

ISSUE lC: l{as DEF rnade prudent adjustments. ifany are nccded. to rccount for
rcptcccmcnt powcr cosL$ sssociatcd with any impacts rclatcd to dre dc'nting ofthc
Bartow plant? tl' odjustments arc nceded and havc nol bccn madc' what

adjustment(s) should be madc?
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Thc Division of Admini*ruive Hearings assigned an Au who conducEd a formal

evidentirry hearing on February 4 and 5. 2020, Thc parties collectively Prcsentcd thc live

rcstimony of lwo expcrt witncsscs, submittcd cxtcnsivc addirionel prc-filed tcstimony and 34

exhibits ino cvidcncc including a yoluminous compositc exhibit and other rccords' The official

transcript ofthe final hearing is contained in thrce volumes. not including cxhibis and additional

prc-filed tcstimony admitted into evidencc.

At tho conclusion of thc evidentirry hcaring Ell prnics. including the Commission,

subrnittcd detsiled proposod rccommendcd ordcrs containing proposed findings of faa and

conclusions of law. After duly considcring the entircly of the record, applicable law, md thc

proposcd recommcnded ordcrs. the ALJ issued a dctailed Rccommendcd frcr containing

numerous Findings of Fact and ConclusionsoILaw. and recommending that lhe Cornmission enter

a Final Order linding that:

Dukc Errcrgy Florida, LLC. hilcd lo dcmonstratc that it actcd

prudcntly in opcrating its Banow Unit 4 plant and in rcstoring the
unit to scrvice aRer the i'cbruary 20 I 7 forcod outage. and that Duke
Energy Florida. l.LC. thcreforc msy not recovcr. rnd thus should
rcfund, the $ I 6, I I 6.782 lor rcplaccrnent Power costs rcsulting fmm
the sram turbine outages from April 201 7 through Scpternber 20 I 9.

DEF submitted twelvc exceptions to the Rec'ommended Order. ln spitg of stating that h

would "not relitigatc thosc [factuall points , .. nor ask this Commission to rcwcigh widencc," cach

of DEF's cxceptions asks lhe Commission to t€Jcct findings of fact that. as dcrnonstratcd below,

arc supported by cornpclcnt subotantial cvidcnce. Thc cxceptions also ask thc Commission to

invado thc exclusivc provirrcc of thc AU and makc ncw findings of fact, oftcn without citing to

lny ponion of the record. and bascd on such ncw findings to ovcrturn thc AU's ultimate

determination. For the rcasons stated below, the Commission should rcject cach of the DEF

cxccptions and adopt thc findings of thc Rccommcnded Order.

2
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TTIE COMMISSTON'S SCOPE OIJ AU'THOrury W}IEN RULING ON EXCEPTIONS

Thc Commission has linrited authority to rcjcct or modify the AU's findings of fact and

conclusions of law, Pursuant to scction 120.5?(lXD, Florida Statutes,r the Commlssion may not

rcjcct or modify thc ALI's findings of fact unless the Commission "first dctcrmines from a rcvicw

of the cntiro rucord, and states with particularity in the order, that thc findings of fact wcre not

based upon compct€nt substantial cvidancc, or thal thc procccdings on whioh thc frndings werc

bsscd did not comply with cssential roquirements of law."

lf the ALI's findings of frc{ are supported by competent subctanlial evidencc, the

Commission cannot rcjcct or modify them even to make slternate findings thst arc also supportcd

by competcnt substsntiet evidence. Konler Reol Estate, LLC v. Dep't of Ewtl. Prot.,267 So.3d'

483, 48?-88 (Fle. I st DCA 2019), reh'g dcnied (Mar. I 9, 2019). reyiew dismissed sub ma. City

olMirama.v. Kantcr Reol Etrate, LLC'.SCl9-639,2019 WL2428577 (Fla. June I l,2019). citing

Loruzv.Snilh, l06So.3d 518.521 (trla. lst DCA 2013).

Morcover, thc Commission may not *rtject a.frnding rhat is subscantially one of fact sirnply

by trcating it as a lcgal conclusion," rcgardless of whcther the finding is labeled a conclusion of

law. Grc,r,rv. Dep'tofHeolth,El9So,2d997,t005(Fla'5thDcA2002)iGordonv'statecomm'n

on Ethics,609 So.2d lZ5,127 (Fla. 4th DCA 1992); Konter fleol Estate,Z6? So. 3d at 487-EE'

citingAbramsv.semlnolecty,sch.8d.73So,3d285.294(Fla.5thDcA20ll). slmilarly,a

finding thlt is both s factual and legal conclusion clnnot be rcjectcd whcn therc is substantial

competent cvidencc to support the factual conclusion. and where the legal conclusion nccessarlly

lAIl satutory and rulc rcferences are to tlrc 2019 versions. unless otherwisc indicotod' The

Transcript of the final hcaring was filed on l:ebruFry 24,2020. Ciution to the Transcrip hcrcin

will bc tirc witness's last namc followcd by thc abbreviation "'fr." followed by the citatioo to the

Ptge.

3
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fullows. Bcrger v. DepI of Prof, ic8., 653 So. 2d 479, 480 (Fla' 3d DCA 1995h '$rr:cHazd u

FlorldaA&M llni,., 799 So. 2d276,279 (Flr. lst DCA 2001\: Drtnlsn\,. HtghlandsCountySch

8d^652 So. 2d t94, t97 (Fla. 2nd DCA I 995).

It is the sole prtmgative of the ALJ to consider the evidcncc prescntcd, to rcsolve conflicts

in thc cvidcnce, ao judge the credibility of witnesses, to draw permissiblc infcrcnces from the

evidcnce, and to readr ultimatc findings ol fact based on the comPetcnt suhUntial evidcncc of

record, FL Mlters Rcal Esrate ltoldings, LLC v. Dep't o! Bus. & Protl Rcgtlation. 146 So. 3d

It75 (Fla. lst DCA 2014). ciring Heiforz v. Dep't. o! Bus. Reg., 475 So. 2d 1277, l28l (Fla. lst

DCA 1985).

'Competcnt substantial evidcncc" is *such relcvant cvidence as a reasonablc mind would

accopt rs rdequste to suppon r conclusion." & Gmot v. Stqllield,g5 So. 2d 912. 9 t6 (Fla. 1957).

Thc Commission may rcjcct an AU's findings of fact only whcre thcrt is no compatent subatantisl

evidencc from which thc findings can rersonably bc infcned, Heiletz v. Dep't. of Btu- Reg,,415

So. 2d t 277, t 28 I (Fla. I st DCA l985lt Bcllem r. Depl of Envlronmentol Prorection, 695 So.?d

1305, 1306(Fla. lstDCA 19971;Stricklandv. FloridaA&.M Univ.,799 So.2dat278. Abscntsuch

an cxpnsss and detailed finding. the C;ommlssion is bound to sccept thc ALI's findinSs of ftct. .fec

hurhpolnte Phormocy v. Dep't of l'lealrh d Rehab. Sen,- 596 So' 2d !06' 109 (Fle- lst DCA

1992).

The Commission is not authorizsd to subsritutc its judgment for that of trc AU by taking

a difrerent view of, or placing greetcr wcight on the same cvidcnce. rcweighing thc evidcncc,

judging the crcdibility of witnesscs. or othcravisc interpreting the evidence to fit its dcsittd

conclusion. Prysi v. tup't ol' Heolth, E23 So. 2d 823, t25 (F18. tst DCA 2002); StricHond, 799

So.2d at 279: Schrimsher v. Sch. M. of Paln Eeoch County.694 So. 2d E56, t60 (F18. 4th DCA

4
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1997); Hefetz,475 So.2d at 1281; tllash & Dry Yendtngco. t'. Depl of Brls. ,Reg.. 429 5o.2d790,

792lFla.3rd DCA 1983).

Thc Commission may rcject or modily a concluslon of law ovcr which it has substantivc

jurisdiction, but must statc wi0r particularity its rcasons for rejecting or modifing such conclurlon

of taw, and makc a finding that its subotitutod oonclusion of law is .s or more rcasonablc than thet

which was rcjected or modified. Scction 120.57(1X0. Fla. Stat.: Prys,;823 So.2d et 825.

Rcjcction or modilruion ol a conclusion of taw m8y nol form the basis for rejcction or

rnodificationofa findingof frct. Scction 120.57(1X0, Fla' Stat'

RES P'ONSE TO ppr EXCEPTIONS

RESPONSETO DEF EXCEPTION NO, I.

DEF excepts to Prragraph ll0 of the Rccommcnded Ordcr. which is set forth ve6atim

bclow:

I 10. DEF failed to dcmonsrate by a prepondcrancc of thc evidencc
that iB actions during Period I wcrc prudcnt. DEF purchascd an

aftermarkd stcam turbine from Mitsubishi with thc knowlcdgc that
it had been manufactured !o the specifications of Tenaska with a

dcsign point of 420 MW of ouput. Mr. Swsrtz's ttttimony
rcgarding the irrclevancc of the 420 MW limitation was

unpersuasive in llght of thc documcntalion that after thc initial bhdc
failurc, DEF itsclf accoptcd the limitation and worked with
Mitsubishi to find a way to incrcase the outpul of thc turbinc toJ
I

DEF acknowledgcs that rhe AU sct lorth the correct legal stan&rd lbr detcrmining prudence as

cstablished by the Florida Suprtme Court. .Ses Dl'iF Exccptiors, footnote 7. DEF nevcrtheless

mistrkenly argues that thc AU applied thc incorrect legal standard in detcrmining that DEF failed

to dcmonstratc that it acted prudcntly during the period lcading up to and in rcstoring thc unit to

scraicc aftcr the February 201 7 forced outagc at the Banow planr DEF suggcsts, without basis or

explanation,0rat fie AU rclicd on "hindsight" in dctcrmining that DEF's actions werc imprudcnt.

5
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As evidcnced by the Rccommcrrded Order, howcvcr. ond consistent with the appropriatc rtandard

of lcgal rcview. fte AU expressly asscssed all cvidenct prcscnted relating to thc conditions and

circumstanccs lhat wcre known. or should havc bcen known. by DEF at thc tlme DEF twde lhc

dectsion end look octlon to rcpcrtedly and extensively operole thc stcam turblnc ("ST") in execss

of 420 MW and whenDEF fallcd to tokc lhc ocilon it should have takcn !o consult with Mitsubishi.

ln Poregrafr 109 of the Recommcndcd Ordcr, thc AU expressly slatcs the legrl snndard

rppliod in thc Rccommendcd Oder:

109. The lcgal standard for dctermining whether replaccment powor

coEts are prudcnt is'what a reasonablc utility nlstutcr would havc

done. in light ol'thc condirions and circumslanccs that wcrc known,

or should [havel bcen known, a, lhc tlm. thc dccision ws made,"
S. Alllance.for Clecn Enertgt v' Graham, I l3 So. 3d 742-750 (Fla.

20 I 3).

(Emphasis addcd). Contrary to DEF'S sugg,estion. and as evidcnccd by thc cntircty of thc record,

thc AU rhomughlyconsidercd evidcnce of thc conditions and circumstanccs known, or thttshould

havc bocn known, to DEF at thc ilme thc declsions wcrc mode. The AU found, based on a

detailed, systematic rcvicw ol thc compctcnt substantiol cvidcncc of rccond, ttut DEF kncw, or

should havc known, that its actions (including thc faitutt to act)'drring period l" wcre imprudcnt.

DEF feils to provide any valid factual or legal brsis for DEFs ssertion that the ALJ

impropcrly uscd "hindsiglrt." or *Monday moming quarterbacking," in determining drat DEF acted

imprudently during Pcriod I . Thc dctermination of '\phat I rcasonable utility managcr would havc

donc, in light of the conditlons and circumstaoces that wcre known. or should have becn known,

il th. time thc decislon wat mede" neccssarily involycs a revicw of prior actions and

conlcmporancous rnatcrlals reflecting thc conditions and circumstancca thrt existcd st thc timc thc

dccision in qucstion was madc.

6
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DEF docs not disprte that the AU's finding of hct sct forth in Paragraph I l0 arc

supported by compctent substantial eyidencc. Instead, DF.F simply rccass its preftrrcd vcrsion of

the facts, which were duly considercd and rcjcacd by the AU.

The AlJ,s determination that DEF acted imprudently is supported by numerous

uncontestcd findings of fad set forth in the Recommcndcd Order. cach olwhich are supportcd by

compctcnt substantiol evidence. including bur not llmited to:

. Ttrc Mitsubishi stcam turbine was originally dcsigned forTcnaska

Powcr Equipmcnl LLC ("Tcnaska"), to bc uscd in a 3xl combincd

cycle configuration witlt thrce M50l Typc l' combustion tuttincs

connected to the st anl turbine with s Sross output of 420 MW of

clcaricity. (Rccommcnded Order,'l l4) (Polich. Tr- 305. 125,329;

Swarta Tr. 42, 16l, Zl2, 255: Ex. E0 at 2. 3: Ex. I I I ),

r The greater weight of the evidence establishes that the Mitsubishi

stcam turbinc was dcsigncd to opcralr ar 420 MW of outPut and that

4ZO MW was an oPerationsl limibtion of the turbine.

(Recommended Order. t 33) (Polich. Tr. 303. 305.325.329' 330:

Ex. 80 at 2: Flx. 108 at2437-2561 Ex. 109 at 12432.1243t: Ex.

I I 6 at 4. 2 I : Swaru. 1'r. 42, t2-E3: I 27-2t. I 30-3 l. 137. 163, 212,

255: Ex. lll: l:x-80at3).

o Mitsubishi concludcd that the damagc to thc bladcs was caurcd by

7
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(Rccommcnded Ordcr,

I 37) (Ex t2 at 5r lrx. 73 at 3: lix. I l6 at 4).

1'he [DEF RCAI working pupers indicutc thst as lttc as Oc0obcr l5'

2016, DEF agrud that thc

(Rccommcndcd

Order,tl6g) (Swarrz-Tr.90. 16l-162.82-83: Ex. I l5at 19:Ex. ll6

at 4, 2l: F.x. 109 at Batcs 12432).

r OPC rccurately statc6 that thc DEF wortlng documcnts dcmonstratc

that during the RCA process. beforc and afler th€ Period 5 evcnt'

DEF consistcntly idcntiticd cxc.essive steom llow in the LP turbine

rs one of tlrc "most significant contributing faclors" toward bladc

failurc over thc history ofthc stcam turbine,-

(Recommended Order. !f 7l)

(Swarrz, Tr. EFEE. I l2; Ex. 73 slt3. Ex. I l5 at23,29.39,59,67,

75,87,97. I09. 123, 137, l5l.and 165; Ex. 73 atl; Ex' ll6at4).

The Encrgy lnformalion Administration of thc U.S. Dcpartmcnt of

Energy defines "gcneralor nameplrte capacity' as the "maximum

rated output ol'a generato( prime tnover, or other clcctric power

produuion cquipmcnt under spccilic conditions designated by thc

manufsclurcr," Therc was no disputc that 420 MW was thc

I

8
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"namcplatc capacity" of thc Mitsubishi stcam turbine.

(Rccommcnded Ordcr, I E2) (Swartz Tt' ?24,209'210; Ex- I I I ;

Ex. I l8).

o Givcn thc lack of cxpericnce on cither side. OPC contcnds that DEF

should havc consultcd Mitsubishi beforc purchasing thc stcam

turbinc to ask whcrher Mitsubishi belir.'ved it wrs capablc of an

output in erccss of its nameplatc capacity of 420 MW. !

(Recommended Ordcr,

a

1E6) (Potich. Tr.308-309, 32G321.365-366; Ex. 109 at 12438;

Ex. I08 at 2461; Ex. 104 at tl4; Ex. 72: Ex. 80 at 5; Swarrz, Tr. 73,

108, r37).

Thc cvidcnce was clear that Mitsubishi did not contemplate DEF's

opcration oFthe slearn turbinc hyond thc 

-r

The evidence was also clear that

9
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DEF made no cffort bcfore thc foct lo notify Mitsubishi of its

intendcd intcnsity of opcration or to ask Mitsubishi whcthcr it could

safcly cxceed thc Mr,

Swafiz was unable to explain away this criticism and thus DEF

frilcd to mcct its burdcn oldemon$rating that it Prudently opentcd

the Brrtow Plant during the times rclevant to this proccoding.

(Recommended Order. tl 102) (Polich, Tr. 308-309, 320'321' 365'

365; Ex. 109 rt 12438: lix. lOE at246l: Ex. lM st 44: Suartz, Tr.

73. 108, 137: Ex.72; Ex.80at 5).

. DEF purchascd an aftermarket scam turbinc from Misubishi with

knowlcdgc thrt it had been manufactured to the sPccilications of

Tenaska with a design point of 420 MW of outpur. (Rocontmcndcd

Order,ll ll0) (Polich. Tr. 305.325; Swartz. Tr,212,255).

Contrary to DEFs sug,gcstion. thc AU statcd and applicd the correct legal stsndsrd to the

evidcnce of rccond pcrtaining to tlr lacts and circumstanccs that cxislcd al thc ilac lial DBF

aodc thc dcclsion ond tot * oction to operrtc the Bartow strarn turbine rcpeatcdly and oxtcnsivcly

in cxccss of 420 MW. Thc AU found, bascd on the compctent subslsntial evidcnce of rtcord, that

thc opcrational limit of the Banow stcanr turtine was '420 MW bascd on thc Mitsubishi dcsigrt

point snd he cxpcctcd maximunr cleclrical output " and that DEF's dccision and rction to operste

thc ST repoatedly and extcnsively in exccss o1420 MW. based on information that DEF knew. or

should havc knowq was imprudcnt. Thc AU found, bascd on compctcnt subsantial widcncc of

rccord. that DEF should havc consulted with Mitsubishi beforc DEF opcrated thc ST above $e

dcsiEr point of 420 MW. (Rccommendcd Order, { 102) (Polich, Tr. 30&309, 320,321,365'356:

10
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Ex.l09atl243E; Ex.loEat245l:Ex.l04at44:Swartz..l'r.73.108.137; Ex.?2tF.x.80at5)'

Thc AU found thar DEF presented no evidcncc that DEF consultcd with Misubistri prior o doing

so, end further found that DEF's exprr "was unablc lo explain away this criticism.n lbtd The

ALI's findings of fact and compcrcnt substantiol evidence of record support thc AIJ's ultlmate

determination scr forth in Paragraph t l0 of the Rccomrncndcd Ordcr that DEF failed to carry lts

burdeo ofproofto dcmonstrate thal DEF acted Prudently during thc pcriod in queslion.

The crse cited by DEF, flo. Power Corp. v. Public Strviu Con'n, 456 So. 2d 45 I 
' 

452

(Fla. t 984), rctating to rhc application of "hindsight' is inapposite ard rcodily diotinguishabto on

its frcts. ln Fla. fowr Clorp.. the Florida Suprcme Coun held that thc Commission could not

retroactively, i.e.. 'in hindsight." re-dcsignate 'non-safcly-rclated" rcpair work as "safety-relatcd,"

111d thus the Commission could not rctr{rsclively apply thc higher sundard of cerc applicable to

"safcty-rclatod work" whcn detcrrnining whether the wort al issuc was prudcntly pcrformcd. .9ee

Fla. Power Corp. 456 So. 2d at 45 I ("Our rcview of thc rcmrd indicated that thc cxtcndcd rcpair

work involvcd at lhc timc was nol per se safety-related," thus "a safdy-rclarcd standald" that

involvcd "a vcry different risk and a much higher srnndard ol care." could not be rctroactively

applied.): Sce also FIa. Power Corp. v. Puhlic *rtice Com'n.424 So, 2d 745,747 (Fla. 1982)

("Our indcpandent review of the rccord discloses that the prrticulrrtask which resultcd in the

accidcnt was but a small part of the extendcd rcpairs to Oc fucl tnansfcr mcchcnisrn. Thc rcmrd

furthcr indicates that the repair r,,vork. per sc. was not safety-rclated. and this r,ras, in part. why the

uec ofthe Eot weight was not rccognized as being safery-related."). ln essence, lhe SuPrcme Court

hcld that thc Commission could not change thc standard of carc'rulcs of thc gamc,n namcly

whethcr a lrsk was or was not "safety-relatcd" at the time it was performcd. whcn thc agtion in

ll
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qucstion was latcr rcvicwed. Ilcrc, nothing supports the notion that any "rules of tho game" wcrc

changed whlle thc AU considered thc disputed facts of the casc.

DEF gocs on lo cxtcnsively rtarguc and rehash aryuments thrt DEF ptcviously prancntod

to thc AU and thal the ALJ rcjecrcd, DEr- impropcrly urgcs the Commission to rnakc allcmativc

findings that contradict the lindings made by the Au, which the Commission may not do. DEF

also urgcs thc Commission lo makc new frndings that, upon examination. arc not supported by any

cvldcrrcc of rtcod. DEF makes thc following assertion on pagc 3 of is Exccptions:

Beforc committing to purchasc the S1', DEF contractcd wi0l
Misubishi to asscts whether thc ST dcsign conditions wcnc

compatible with thc Bartow Plant's proposcd 4xl combined cycle
design configuration. As part of this ass€ssmcnt DEF informcd

MiBubishi that DEF intended to opcrate thc Bartow Plant and thc

ST in 4x I configuration with a powcr fsotor exce€ding;which
*nuld tcsult in thc gencration of morc than 420 MW' T' 42' 135'
I 36, 147- I 48. Zt3-21 5, 234. 258, 27E. 356.

A cercful rrvicw of each of thc pagas citcd by DEF fails to rcveal any evidenoc rcmotcly lndlcating

that Mitsubishi had been informcd that DEF intended to oPcratc the ST above 420 MW. DEF

prcsentcd no evidcncc at the final hcarint to coilct Mr. Polich's tcstinrony that DEF did not inform

Mifubishi of its intent !o operate $c S'I above 420 MW, nruch lcss that DEF intcndcd to oPcrate

ir 8tI (Polich, Tr. 329-330.)

DEF attcmpts ro nc-arguc that 'Mitsubishi belicvcd thc ST was capable of opcrating above

420 MW Thc ALJ, howcvcr. found DEF's aryurncnt

unpenuasive. SceRecommendedOnder.Paragraphs Ill, l12, lll. l14. Ilt' I19and l2l.

DEF fu*hcr rttcmprs ro rc-8rgue that "[i]n thc utility industry, the oameplatc rating is not

rcgarded as an bpcrning parameter."'and that "the gener:rl srandard followed ln thc industry is to

operate stclm turbines within operating psumcters pmvidcd by thc originrl equipmcnt

manufacturcr whilc also striving ro cchievc the mosl cllicicncy for utility cl,tstomers.' The AU,

l2
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bqscd on the entirety of thc reconl, lbund DEF's argumcnts "unpersuasiven with rcspect to thc

prudcncc of DEF's dccisions and actions during thc pcriod leading up to and in rcstoring thc unit

!o scrvicc sftcr thc February 20 l7 forced outage 8t the Bartow plaut'l

DEF rext naargues fiat "DEF had appmpriate openting paramctcrs in plrce, and DEF

propcrly followed thcec parametcrs.'throughout Pcriods l-5, and that the AU errcd by vlewing

DEFS- of Mitsubishi's 420 MW opcrating parrmctcr in Pcriods 2 - 5 as a conccssion

that it was a 'prcviors limitatlon." The Al,J. bascd on competcnt subslantial cvidcncc of ttcord,

concluded thgt DEF's lctions aftfi the fint blade failures acknowledged and confirmcd that thc

dcsign point and opcrating limitation of the stcam turbinc was 420 MW. Thc compctcnt luhtsntid

evidence plied on by the AU includcs

provided by Mitsubishi, (Swa:rz, Tr, 90, 16l-162,82-83; Ex. ll5 at l9;

Ex. I16 at4,2l; Ex. I098tBatcs 12432). AscvidcncedbythcRccommcndcdGdcr,thcthcn-

contemporanoous cvldcnce of the 420 MW design limitrtion that was availablc in 2006-200E rnd

DEF's consittent and rcady acknowledgemont ol thst opcrational limit in 2012 wes more

persursiyc to the AU lhan the tcstimony and arguments prcscntcd by DEP at thc final hcaring.

The AU expressly found thc tcstimony of DEFs cxpen wlmess on this Point'tnpersuasive.'

(Rccommcndcd Ordcr, Paragraph I l0). lt is thc sole provincc of the AU to dctcrminc and wcigh

2 Thc AU found that the conccpt of "namcplatc" is but onc of many indicia of thc intcnded
operational limit of the ST and. rs set forlh in thc AU's findings of fact, that Mitrubishi clcarly
informcd DEF of the limit of thc ST throuch

- 

Thc AU furthcr found, bascd on cornpctcnt subsbntial cvidencc ofrecord, that DEF s
opcration of the ST for appnoximaEly half of the total 21.734 hours at 420 MW or abovc, with
2,973 ofthocc hours sDaE 420 MW in Pcriod l. was not an incidental excccdancc ofa numbcr
on a namcplate labcl, but instcad was a failurc to excrcisc rtasonablc cart in operating the gtcrrn

turbinc in a configuration for which it was not designcd. (Recommended Onder. { 35) (Swartz, Tr.
265,137,127-129,l3Gl3l,76-17,8!-83. t5e-162,169: Polich.Tr.302-305.330.332;Ex.ll5
at19,24: Ex. I 16at4,2l: Iix. 108 ar2437-2561: Hx. l09at Batcs 12432-12439).

l3
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the crcdibiliry of witness tcstimony. and the Commission mry not substitutc its view of the

cvidence for thrt of the AU.

Finally, DEF ruggests that the Commission should r€ject thc ALJ's ultimab dcbnnination

that DEF acted imprudcntly in rhis casc, because the AIJ's derermination of DEPs imPrudoncc in

$is casc \ould atso inhibit a utillty's ability to maximize output for the bcncfir of is cuEtomcr$"'

DEF's asscr{ion lacks merh. The AU's dctermination in this case is bascd on the evidencc of

rccord and ls consistent with applicablc law. Thc Rccornmended Ordcr contains no findings of

fact or concluslons of law rhat would inhibit a utility's ability or inccntivc to prudcntly maximizc

output for thc bcnefit of its cuslomeni. Thc only lhing a final order adopting the Recommended

Order would inhibit or discoumge is imprudent utility power plant operation and managcment, not

prudcntly optimizing output.

Paragraph ll0 of tho Rccomrnendcd Order applies lhe conect lqal sundad, is brscd on

factual findings supported by compercnt substantial evidenc'c and cannot be disturbed. DEFs

exccption !o Paragraph I l0 must bc DENIED.

RESPONSE TO DEF EXCEPTIONINO. 2.

DEF cxcepu to Prragr:rph I I I of the Recommended Order, which is set forth vcrbatim

bclow:

I I l. DEF's RCA concludcd that the bladc failures wcrc causcd by

This

cannot a way

thrt would allow an opcralor to run beyond

its capacity.

This paragraph of thc Recomrnended Order contains factual findings that suPPort thc AIJ'I

ultimatc conclusions of law. Thc Commission moy not rcject the findings of fact in Prragraph I I I

t4
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unless tl1prc is no compelent subrtantial cvidcnce to support them. Similarly, a finding that is both

a facual and a legat conclusion csnnot b€ rcjectcd whcn therc is substantial gomP€tcnt cvidcncc

tD support the factual conclusion and thc lcgal conctusion ncscssarily follows. Berger, 653 So. 2d

ar {E0; Strickland, 799 So. 2d a1279:. Dunham.652 So' N att97.

The AU's findings of fsct set forth in Paragnph I I I are supportcd by compctcnt'

substantial cvidcncc and connol bc disturbcd. (SwarA, Tr. 179; Ex. 82 at 5; Ex. 103 at 55; B<. I04

at I4l Ex. I l5 at I EO). The AIJ is solely aulhorizcd to weigh and brlancc the evldence, detenninc

dre crcdibility of witnesscs- and draw rcasonable inlercnccs fiom thc Cvidcncc. &e Heifen v.

Dep,t. ol Bus. Rcg., 475 So. 2d at I 2S I -2. DEI- doca not suStcat any cnor of law, docs not disputc

fiat thc findings ol tbcr arc supponed hy comp€tenr substantial evidence, rnd doec not contcnd

that thc pocrcdings hiled to comply with essential rcquircrnents of law. lnstcad, DEF simply rc'

argrrcs tfic cvidcnce of rccord and makes ncw argumenh. Pursuant to seclion 120.57(lX0' Floridl

Statutc,r, the Commlssion may not rcweigfi thc cvidcnce, consider "cvidence" not of rccotd, nor

modify or reject an AU's hctual finding when the finding is supponed by sompetent substantial

evidcnce of rccord. 'Ihis is true evcn when thc record tmy contain conflicting evidence, and whcn

the Commlsslon may disagrec with the AIJ's view of thc cvidence. As noted by thc court in

Heifed:

ll as is often tho case. the cvidcnoc prcsented supPorts two
inconsistcnt findings. il is the hcaring officer's rolc to dccide the

issrrc onc way or the othcr, '[he atency m.y not rejcct thc hcaring
oflicer's finding unlcss therp is no competent. substantial evidence
from which lhc linding could rcasonably bc infcrrtd.'l'hc agency is
not authorizcd lo wcigh thc cvidcncc prescntcd. judgc credibility of
witnesscs. or othcrwise intcrprrl the evidence to fit its desired

ultimatc conclusion.

l5
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Finally, in its second L.ixccption, DIiF agrin re.argues the issue of the timlng of when the

damagc occurrcd in Period l; howcvcr. this is.suc is not addrcsscd in Paragnph lll of the

Rccommcndcd Ordcr. 'l'hc findin3s of fsct in Paragraph I I I ol thc Reconrmcndcd Order are

supported by competent. subsuntial evidence of rccord and may not be disturM. (Swartz Tr.

108; 179; Ex. 80 at 6; Ex 82 at 5; Ex. 103 at 55; Ex. 104 al 14; F.x, I l5 at 180), DEF's o<ccplion

to Paragnph I I I must be DDNIED.

RESPONSE TO DEF EXCI:P]'ION NO. 3.

DEF excepc ro Pnngraph I 12 of thc Recommondcd Ordcr. which is ect forth vcrbatim

below:

l12-

E
Paragraph I t2 of rhc Rccommendcd Ordo contains findings of fact that support lhe AIJs

conctusions of law. The Commission msy not reject thc findings of fcct unlcss thcm is no

competent substantial cvidcnce of rccord to support thcm, 'l'hc ALJ's findings of fact in Pamgraph

t 12 arc supported by compctcnt subst nlia! cvidcnce of recotd. including:

o Mitsubishi prcparcd a rool couse assessment. dltcd ScPtembcr 2017,

in which it detcrmined that

(Swarta Tr

a

100; Ex. 82 at 5{}.

Misubishi concluded thal

l6
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- 

(Srvartz.'l'r. I I t-|2. 86,8t1 Ex 82 at 5; Ex. 73 at 3;

Ex. I l5 tt23,29,39.59.67,75.123.137. l5l' 165' and 179).

DEF doeg not dispute thar the AU's findings of fact arc supported by compctcnt substantisl

evidencc. DEF ncvcrtheless rc-arg,ues its version of the evldencc as to thc "rootcauscn of&e blade

failurcs, ard urgcs thc Commission to find facts that contradict the factr found by fre AU. Thc

AUI findingr of fact and corclusions in Paragrrph I t2 of the Recommended Order are supponed

by compotent substantial evidcnce ol rccord and cannot bc disturbed. DEFs exccpion m

Paragnph I 12 must bc DENlliD.

RESPONSE TO DEI' EXCEPI'ION NO. 4.

DEF cxcepts o Prragnph I 13 of the Recommended Order, which is sct fortl

vcrbatim bclow:

I I3. Mr, Polich pcrsruslvely argued that it uould have been simplc
prudcrrce for DEF'to ask Mitsubishi about he ability of the turbinc
to operate continuously in exccss of 420 MW output bcfore acrually
operating lt 8l those levels. DEF undeatood that thc bladcs had bccn

designed lor thc'lbnaska 3x I conliguration and should have at lcast

cxplorcd with Mitsubishi thc wisdom olopcrating the steam turbine
with stcam flows in excess of thosc anticipared in thc origlnal
design.

This paragraph of the Rccornmended frer contains hctual findings that support thc AIJ'r

conclusions. Thc Commission may no( rcjcct thcsc findings of fact unlcss tlrcre is no comPetcnt

substrntial cvidcrre to support thenr. DI:l'does nol dispure thrt rhc findinSs offact arc supported

by compctent substantial evidencc. nor proflbr or 3upport a dift'crent lcgel rnalysis or conclusion

in its cxccption. Instcad. Dhlli rchashcs thc cvidcncc und urgcs thc Commission to rnskc new

findings that contradict thc findings modc by thc n U. arguing that its proposed new findingp art

l7
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'rs or .nort reasonable" lhan thc findings made by thc AU. Pursuant h 120.57(lX0' Florida

Stautes, the Comrniesion may not subatitute new findings of hct for those made by the ALI cven

if the Commission vlcws thc proposed ncw findings nas or motc reasonabtq" thrn those madc by

the AU. The legal stsndatd for rtjectlng or modifying an AIJ'S finding of foct is whefi* the

AUb finding is supported by competcnt substantial cvidcncc of recotd. In Parcgraph I l3 of the

Rccornmendcd Ordcr. thc AU exprcssly finds the expcrt lestimony of Mr. Polich cttdlble end

pcrsuaslw, and thc testimony presented by DEF unpersuasive, with respcct to thc issrc ofwhcther

DEF actcd as a rcasonabte utility mlnager woutd havc done in tight of the conditions and

circurnstanccs that w!rc known. or should have becn known, at thc timc the dccision was made.

As noted abovc, the crodibiliry of witnesscs is wholly a factual determination within thc sole

provincc of the AU. S,rickldnd.799 So.2d al 27E ("the weighing of evidsncc and judging of thc

crcdibility of wilnesses by the Administrative Low Judgc are solely the pltrogative of the

Administrativc Law Judgc as finder of fact.").

The AU dctetmincd. bascd on thc compctcnt, subsuntial cvidencc of rccord, fiat DEF

fbiled to crny its burden ofproofthat it acted prudenlly during the period in qucstion. (Swartz,

Tr.t2-83, I16,127-129, I30-I3l, I37:Polich.Tr.108-309.320-32IIEx. I05atBatcs6875;Et.

108 at2437-256t; Ex. 109 Bl Bstcs 12432-12439: and Ex. I l6 al 4 and 2l).

The AU's firdings of lact in Paragraph I | 3 of the Recommended Onder are suppoaod by

compctent subsllntial cvidcncc of record and cannot be disturbed. DEF's cxccplion to Pangraph

t 13 must bc DENIED.

t8
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RESPONSE TO DEF EXCI.|PTION NO.5.

DEF cxcepts to Parrgraph I I 4 of the Rc.comnrcnded Ordcr. which is sct fordr vetbatim

bclow:

I 14. The rccord cvidcncc dernonshted an 

-

that vibrations associatcd with high eneqgy loadings \tttt the
primary cause of the l,-0 blade failures. DEF failcd to satisfy its

burden of showing its actions in operrting the sleam turbino in

Pcriod I did not causc or contributc significantly to the vlbrations

thrt repeatedly damagcd rlrc L-0 bladcs. To the contrary. thc

prcponderance of the cvldcncc polntcd to DEF's operation of the

stcam turbine in Pcriod I os the most plausible culpit.

pangnph I 14 of the Rocommended Ordcr summarircs thc lindings of hct thet support the AIJ's

ultimatc dctcrmination. Thc Commission nray not rcject these factual portions of the paragraph

unloss thcr€ is no competent substantial cvidcncc supporring, thcm. DEF does not disputc that fic

findings of fact and conclusions in Paragraph I 14 of the Recornmended Ordcr arc suppottcd by

compctrnt, subdantial evidence, nor does DEF proffcr or suPport a difrcrcnt legal analysis or

conclugion in iu cxceptlon. lnstead. DEF simply offers the conclurcry statcmcnl that it would bc

"as or morr reaeonablc to concludc that DEI'actions did nol cruse or contributc significantly to

the L-0 bladc darnage that occumd during Periods I through 5.' The Commission'e scopc of

revicw ls whether the tindings of fact are supportd by conrpetcnt substantial cvidcncc ofrscord.

The AU's findings of fact in Paragraph t t4 arc supportcd by competcnt substmtial evidence of

rccord. (Swar".Tr,42.71,108.163.l2l-122,126.127.132.l37lPolich.Tr.303-306,329-330;

Ex.72;Ex.t0at2.3,and5;Ex.l08a(Batcs246l;E.x.l09atBa(as12432'12439;Ex'll5at23'

29, 39, 59, 67, ?5, lzt. I 37. I 53. 165. rnd I 79 and Ex. I I 6 at 4 and 2l )'

In its oxception DF-F asscns that lhe AU's findings of fact rnd conclusions of law imPoscd

an "impossibtc sumdard of pmving a negalive" on DEF.8s thc pany with the burdcn of proof

DEF's argument does not fairty rrflect the AU's lindings of fact and conclusions of law. Thc AIJ

lv
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oorcctly dctcrmincd. and DEF does not disputc, that the utility carrics thc burden of proof o

dcmonstntc thc pnrdcncc of DEF's decisions and actions during thc period lcading up to snd in

rcstoring thc unlt to srrvicc afler the February 201 7 forced outage 8l the Bartow plant- Thc ALI

detcrmincd, bascd on thc compctcnt substantial cvidence ol rccond that DEF failed to carry its

burden of proof to dcmonstrate that it actcd prudently during thc pcriod in qucstion- Thc AU

found, bosad on thc compctent rubstsntial evidcncc ol'record that DEF actcd imprudently, and

funher found that DEF failcd to lebut thc evidcncc of its imprudence. The Rccommended Order

reflectr that DEF faitcd to cstablish a prima facie cssc that it actcd prudcntly and failcd to plovidc

cvidcnce to rcbut thc persuasive evidence ot its imptodence. Thc AU applied the contct legal

stsndands with respect to the burden of proof and the deerminetion of pnrdence. The ALI's

findings of fact set fonh in Paragraph I 14 o[ thc Rccomnrended Ondcr arc bascd on comPctEnt

subsuntiat cvidencc of rccod and may not be disturted. Dh)F's cxception to Parsgnph I 14 of the

Recommcnded Ordermust be DENIED.

RESPONSE TO DEF EXCEPTION NO.6.

DEF arccpts to Paragruph l19 of the Recommended Order. which is set fortlr verbatim

bclow:

I 19. lt is speculative to statc that the original Period I L-0 bladcs

would still be operating today had DEF observed the;1; of
420 MW, lt is not speculativc ro sbte that the evenls of Pcriods 2
thrcugh 5 were prccipitarcd by DEF's actions durinB Pcriod I. lt is

not possible to state what would have happened from 2012 to 2017

ifthc excessive loading had not occurred. but it is possible o sute
that cvents would not havc been the samc.

In is exoeplion, DEF rc-arBucs that there,ras no- to thc ST following Period l,

and urgcs the Commission to reject the AIJ's finding of fact thal "[ilt is not speculative to state

that the evcnts of Periods 2 through 5 werc precipitaled by DEF's actions during Pcriod I .' DEF

20
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asks th€ Commission to subuitutc a rrw finding that "the damage to fie L-0 blades that occurred

during Periods 2 thnrugh 5 was not precipitued by DEF's oPeration of thc ST during Pcriod t''

(DEF Exccptions, P. 9).

The findings and conclusions in Paragraph I 19 olthe Rccommended Order summarizc the

AU's findingr of fact in Paragraphs 84 and 89 of thc Rccommendcd Ordcrthrt "[t]here would

have bcan no Periods 2. 3. 4. or 5 but for DEI's actions during Period l " and reJcc*ing DEP's

argumGnt thst DEF's operation of the unit at bcars no

rctation to the ultimstc hilurc of thc S'l' in Pcriod 5. tndccd. in Paragmph 89 of thc Rccommcndcd

Order, thc AU linds that:

DEF nn the unir bcyond 420 MW without consulting Mitsubishi.
Mr. Polich found it a tributc to thc &sign of ttrc Il 40' L{)
bladcs that thcy did not suffcr damagc rooncr than thcy did. The

steam turbine oPersted from June 2fl)9 until March 201 2 bcforc the

bladc damage was noted. lt was lmposslblc to statc cxactly wficn thc

btadc damage occurrcd in Pcriod l. but Mr. Polich opincd that the

damage was most likely cumulativc.

ln footnotc 4 of the Rccommerdcd Order. the AU furthcr finds that:

DEF rnadc much of thc fact that it could not be said prccisely whcn

during Period I the damage to thc blades occurrcd, pointing out that

thcrc was a 5G.50 chancc that thc blsdes urerc damagcd when thc

turbine was oPcrating below 420 MW' This argunrent fails to
considcr the cumulative wear causcd by running the unit in exccsg

of its capacily half of the timc. 'l'be exsct momcnt the damage

occurred is besidc thc poinl.

The AU's findings of facl art supported by compctcnt subslantial evidencc of rccord, ittcluding

the crediblc expert trstimony ol'Mr. Polich relating to the cumulative operational effects on the

Bartow facitity. Morcover, as the finder of fact in a lormal administralivc procccding thc AU is

pcrmitted to draw reasonable infercnccs from the compctcnt substantial evidence in the rccord.

Amabr v. Sch. Bd. ol Monrue C'ounty.225 So. 3d 853. 858 (Fla" 3d DCA 2017) ('[w]hcrt

2t
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rcasonabte pcople can diffcr about the facts. however, sn rgency ls bound by the trcaring ofticc/s

rcasonablc infercnccs bascd on thc conflicting infcrt'nccs arising l'rom the cvidence'), citing

Grescthr,.Dep'to/Hcalrh& frehah..Scrvs,573So.2d l0&. 1006F1007(Fh.4thDCA l99l).

The AU's findings in Paragraphs 84. 89, and I l9 of the Recommendcd Ordsr are sup,portcd

by cornpctcnt substantial cvidcncl of rccord, including:

r lf DEF hrd operatcd thc stcam turbinc at thc Bartow Unir 4 in

accordance with the design ouput of 420 MW or lcss, therc is no

enginoering basis to conclude that thc original L'0 blades would not

stlil bc in operation today, (Polich. Tr. 308'309.320-321).

(Polich. T. 30+

309, 334, 352: Swanz"'tr. 8G88. I 12: Ex. 73 at 3: Ex. I 15 at 23,

29. 39.59. 67,75,87,9?. 109. 123,137, l5l, and 165; Ex' 73 at3;

Ex. I 16 at 4).

a

a

a

(Swartz' T. l0t,

179: Er. 103 st 55: Ex.t0 at 6: Ex. l(X at l4l Ex. I 15 at lt0).

The installation of thc pressurc plate and asrociarcd dc-rate werc due

to impropcr opcration abovc 420 mcglwrtls in Pcriod l. (Polictq

Tr.361).

A prudcnt utility mrnogcr. lrom both o warranty and r regulatory

pcrspcetivc. would havc rcqucsled writtcn vcrificalion frrom

11
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MiBubishi that thc steam turblne could bc ealely operated rbovc 420

MW of output. (Polich,li. 361'362130+309)'

Thc AU's findings of fact end conclusions in Peragraph ll9 are supportcd by

oompctent substantial evidcncc of recond and thc Commission is not frcc to substitutc ncw or

alternativc findings urgcd by Dlll-'. Moreovo. DEF tud thc bunden of proof to dcmonstilte that il

racd pnrdcntly and thnt lhe costs incuned werc nol the result of DEF's imprudcnt actions or

inac{ions. To the contrary. DEF failed to carry that burden and prcve its sctioN in oPcreting thc

ptant wcrc prudent and it failcd to prove that the drmages wcrt thc result of prudent opcntions

and thus should bc rccovercd from ratepayert. DEli's exccption m Peragraph ll9 of thc

Recommendcd Ordcrmust be DHNlliD.

RESPONSETO DEF EXCTJFTION NO. 7.

DEFcxccpts to Prragraph 120 of the Rccommendcd Ordcr, which is sct forth vcrbatim

bclow:

120. ln his closing argumcnl. counscl for White Springs summarizcd the

cquitics ofthc situalion very well:

You can drive a four+ylinder l"ord Fiesta like a V8 Fcrrari, bul il's nor
quitc thc sarne lhing. Ar 4.000 RPMs. in second gcar, the Ferrari is
atrcady doing 60 and it's just w*nning up. ltrc Ford Fiestr. however,

will be moaning and begging you to slow down and shif, gears. And

thal's kind ol'what we'rc ulklng about hcre.

It's concedcd as fact that thc root cause of thc Barlow low pressure

rurbine problems is- causcd rcpcaledly ovcr time'
Thc answcr to thc qucstion ii was thig duc to thc my [DEF] ru the
plant or is it duc to a-? Wcll, thc anrwcr is both.

The fact is thst IDEFI bought a steam turbine that was alrcady built for
a diffcrcnt configuralion tirst wrs in storage. and rlren hookcd it up to a

contiguration ,,. thal it knew could produc'e much mone stram lhan it
needcd. It had a Benemlor that could produce nrore mcgawatts. so lhe
timiting faclor wss the sleam turbinc.

23
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On its own lnitiativc. it decided to push more steam through thc steam

turbine to gcl more mcgsl,tttts until it broke'

*al

So from our penipeotive, IDEF] clearly was al fBult for pushing

exce$sive stcam flow into the turbine in the first Placc. Thc rtpair which

has been established ... mEy or may not work, but the eady opcration

clcarly impeded IDEF'sl ability to simply claim that Mitsubishi was

entireiy at lault. And undcr those cirtumstanccs. it's not appropriatc to

rssign thc cost to lhe consumers.

In paragraph 120 of the Rccommendcd Ondcr, thc ALJ exprcsscs rgrccmcnt with counsel's

summstion of the nequiries of the situation." As discussed in detail in thc responses to DEF s

Exccptions t - 6 abovc. drc AU's numemus foctual findings supporling the AIJ's ultirnatc

dctcnnlnation 1J1at DEF acrcd imprudcntly and should bc requircd to bcarrhc resutting rcplaccment

power costs lrc suppo(ed by compelent substantial widencc, (Polich' Tr' 30'l-309, 161'362;

Swafiz, Tr. E6-EE, I 12; Ex. 73 at 3: Ex. I I 5 Et 23. 29. 19. 59. 67,75,87,97, loq n3,137, lJl,

and 165; Ex.73 at 3; Ex. I 16 at 4).

ln its Exccpion to Pangraph 120 otthc Rccommended Order. DEF does not disputc that

fhe AU.s findings of fact and ultimate daermination arc supportcd by comPcEnt substantial

cvidencc. tnstcrd, DEF olfcrs a conclusory argument and impropcrly urges tho Commission to

rcjecr 15€ AIJ! findings of facr and to substitute contradictory findinp. As sct forfr in thc

r€8pons6 to Exceptions t through 6 abovc. the AU's findings thal DEF actcd imprudantly and

dctcrmination that DEF should be required to bear the resulting rcPlsccmcnt Powct costs &1c

supportcd by competent subsantial evidcnce of record and arc consistent with applicablc law. The

Commission is not frce to reiect the ALJ's finding that DEIr actcd imprudently and to thcrcby

modify the AIJ's ultimate dctcrmination lhal th! costs of thc forccd outagc should be borne by

DEF. DEF's cxccption to Paragraph 120 is withour meril and musl br DENIED.
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RESPONSE TO DEF EXCEPTION NO. 8.

DEF exccpts to PErEg,raph l2l of the Rccommendcd Order. which is set forth vcrbrtim

below:

I 2 L Thc g,rsstcr weight ofthc cvidencc suPporls the conclusion that

DEF did not exercise rcasonable cart in operating the stesm turbine

in a configuratlon for which it was not dcsigncd and undcr

circumstanies which DH,F knew. or should have known, that it
should have proceedcd with caution, sceking the cooPerallon of
Mitsubishi to dcvisc a mcans to oPcrrtc thc stearn turbine above 420

MW.

Paregraph 12l of the Recommended frer summarizes lhe AU's numercus findings rclating to

whother DEF acted imprudently. As rcflccted throughout thc Recommended Ordor, and sct fcrth

in detail in thc rcsponses to Exceptions I - 6 rbovc. rhe ALt's uttimate dctcrmlnarion that DEP did

not excrcisc reasonable crrt in operating the stcam turbine in a configuretion for which it was nol

desigocd, ie supponcd by compctcnt substantial evidcncc, Thc Commission is not frroe to rcjca or

modify findings of facts. or conclusions of law that logically flow ftom such findings, when the

findings arc suppodcd by eompclcnt substantial evidcnce of record. DEFs exccption to Prmgraph

l2l is without merit and should bc DENIED'

RESPONSE TO DEF EXCEPTION NO. 9,

DEF cxcepts to Paragraph 122 of thc Recommcndcd Order, which is sct forth verbatim

bclow;

122, Givcn DEI''s hilurc to mcct its burden. a refund of replaccmcnt
powcr costs is worranted. At least $ll.l million in rcplrcement
powor wss nequircd during the Period 5 ouugc, '['lris amount should
bc refunded to Dlllj's cuslomcrs.

Paragnph 122 of the Reconrmcnded Order summarizes thc AU's numcrous findings relating to

whcthcr DEF actcd imprudently, and should be requircd to bcar the rcsulting replrccment powcr

costs. As rcflcctcd thmrrghout the Rcconrmcndcd Ordcr. and sa forth in dctail in thc rtsporscs to

25

Appendfur - Page 14O



ORDER NO.
DOCKET NO. 2O2OOOOI.EI

PAGE 1OO

Attachment A

Exccptlorc I - 6 abovc. thu AIJ's ultimate dctcrmination fiat DEF did not cxcrcisc luasonsble c.rc

in opcrating thc sleam turbinc in a configuration lor which it was not dcsigncd, and thertfott

chould bc rcquircd to bcar the resulting replacement Power costs, is supported by compctcnt

eubs6ntial cvidcnce of record. Because the AIJ's findings of faci arc suPportcd by competent

substrntial cvidcnce ofrccond and the AU has applicd the contct law lo thc facts, DEFs o<ccption

is wlthout merit and must bc DllNlF:D.

RESPONSE TO DEF EXCEPTION NO. IO.

DEF cxccprs to Paragraph 123 of thc Recomrnended Order, which is set forth vetetim

below:

123. DEf failed to cany its burden to show thst thc Pcriod 5 blade

damage and thc rcquircd rcplaccment powcr costs wcfle not

consequences of DEF's imprudent oPeration ofthe stcam turbine in
Pcriod l.

ln its cxccption to Paragraph 123 ol'thc Rc.commcnded Onder. DEF- docs not dhPutc that the ALI's

conclusion in Prragraph I 23 is supporrcd by cornpctent. substantial cvidcncc and is coruistcnt with

applicablc law. tnstcad. DEF improperly offers the conclusory srBument that the Comrnission

should rcjcct the ALIc findings, re-weigh the evidence. end substitute new and dircctly conbaly

findings that are favonbtc to DEF. As sct lorth in dctail in thc responrs !o DEF s Exccptions I -

6 abovc. thc AU's lrndings of facl arc supponcd by competent substantial cvidencc of recod .nd

thc AU applied the corr€ct lcgal stondard to thc cvidcncc of rccord. DEF's cxception is without

mcrit and must bc DENIt':D,
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RESPONSE TO DEF EXCEPTION NO. I I.

DEF cxccpts to Paragraph 124 olthc Rccommcnded Order, whiclr is set ficrttr verbatim

below:

I 24. Thc dc-rating olthe steam turbine that requircd the purchase of
replaccment power lbr the 40 MW loss caused by installation of the

prcssur€ plate was a conscquence of DEF's failurt to prudently

opcrate the steam turbine during Period t. Because it was ultimrtely
responsible for the de-rating. DEF should relund replaccmcnt costs

incuned trom thc poinr the steam turbine came back online in May
2017 until tlre slarl of thc planned l'all 2019 ouuge thrt allo*td the

replacemcnt of'thc pressure platc with tttc-I
I in l)eccmber 2010, Bssed on th€ record cvidence, the

amount to be rclunded due lo the de-rating is $5.0 1 6.7E2'

The fundamentat pcmisc of DEFs exccption to Pragraph I24 of the Rccommended Ordcr is

DEFs conclusory rc-argument that 'DEF provcd by a preponderance of the cvidencc th* its

operation of the ST during Pcriod I was prudcnt.n Thc AU found. bascd on thc compctcnt

substantial cvidence ofrecord. thal DEI,I operstion ofthe ST durlng Period I was aot prudcnt.

DEF further cxcepts lo thc Al.J's cooclusion that DEF should be roquircd to rcfund

rcplsccmcnt polvcr costs rclatcd to thc installation of thc pressure plrtc. As $t forth in dctail in

thc Rocommctdcd Ordcr. and in thc responecs to DEF's Exceptions I - 6 abovc, the AIJ's findings

arc rupported by compctent suhstantiat evidcncc. The AU duly considercd DEF s imprudcnt

dcstruction of a portlon ol thc full capability ol the ST that rcquircd installrtlon of thc prcssurc

ptatc. (Polich. Tr.36l). 'l'hc basis for the AIJ's finding that ratepayc6 should bc rcfunded

rcplacement powcr costs is DHF's imprudcnce in operating thc Bartow unit. Thc Prcsturc plat!

bandagc sbpd thc blccding. rcsulting in a 40 MW dc-ratcd outpu! but did not immunlze DEF

from thc efhc*s of its underlying imprudence.
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Notably, DEF docs nor cxccpr to thc AU's rrlatcd findings and conclusiotts in Poragraph

108 of the Recommended Order. in which the ALJ scts forth DEF's burden of proof as it t€lstes to

any replaccment power costs arising from installation of thc prcssure platc:

l0t. This is a de novo pnrcccdinB. $ 120'57(lxk)' Fla. Sut.
Petitioner, DEF. has the burdcn ofproving, by a prcpondcrance of
the evidence, that it actcd prudcntly in is actiorc end decisions

lcading up to and in rcstoring thc unit to sewice aftcr thc February

2017 forccd outage at thc llartow Plant. Additionally' DEF must
prove by r prcponderance of thc evidence that no sdjustmcnt to
tcplaccrncnt power corts should be made to sccount for the frct that

aftcr lhc installation of a pressurc platc in March 2017, the Bartow
Plant could no longer produce its rated nameplale capacity of420
MIN . Dep't oll mnrp. v. J.W.C. Co..3s6 So. 2d 77E' 7Et (Fla. lst
DCA l98l); $ 120.57(lXj). Fla. Stot.

DEF hsd thc burdcn of proof ro show that it acted prudcntly and ttrat the costs incun€d wcrc not

the rcsult of DEPs impnrdcnt aclions. It did not carry that bunden. To thc contrarn DEF failcd to

provc iB acrions in opcrating the plant wcre pnrdcnt. and furthcr failed to Provc thrt thc damogcc

reeulting from thc de-ratc wcre thc rcsult ofprudent opcrations and thus ghould bc rocovcrcd from

ratcpa),rrs. Thertforc. DEF should bc required to rtfund the smounts detcrmirc.d in thc

Recommcrrdcd Ordcr. DEFs Exception to Paragraph 124 of thc Recommeodcd Ordcr chould bc

DENIED.

RESPONSETO DEF EXCE.rI'ION NO. I2.

DEFcxcepts to Paratsriph 125 of the Rccommendcd Order. which is sct forth verbatim

bclow:

125. The total amounl to bc rcfunded to customet5 as a rcsuh ofthe
irnprudcncc of Dllt"'s opcration of thc stcam turbinc in Pcriod I is

$ 16.1 16.7t2. without inlen:st.

DEFs exception !o Prrrgraph 125 of thc Rccommended Order is r conclusory rcslaEment of

DEPs re.rrgurncnt thrt DEF "opcratcd the ST pudcntly at all timcs rclcvant to the rcPhccmcnt
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po$rcr oosts and is, thereforr. not requircd to refund sny amounl to IE customers'" As sct forth in

detrll in fie Rcoommcnded Order and in thc rcspomes to DEFs Exccptions I ' 6 abovc' thc AU

found, bascd on the compctcnt substantial evidcncc of rccord. th8( DEF failed to carry lts burden

of proof to demonelratc thal DtiF actcd prudenlly during Pcriod I rnd that no adiusunent to

ftptacc,nent power cosls should trc nradc to account for the fact thst,8ftor the lnstellation of a

prcsgup platc in March 2017, the Bartow Plant could m lqnger prodrrce its ratcd natncPlatc

caprcity of 420 MW. DEF docs not contrnd that thc finding ol hct and oonclusion sct forth in

Paragraph 125 ofthe Recommendcd Ordcr is not supponcd by compctcnt subsl8nticl evidcncc,

but ing&sd urgcs the Commission to re-wcigh lhc evidencc and substitutc a ncw conclusion

without cvcn ploffcring an altcmative legal analysis, which thc Commission may not do.

coNcLUsloN

The Commission rcltrrcd this mattcrto thc Division of Administrative Hcarings to conduct

a formal evidentiary hearing on two guestions ol disputed fact. Thc ALI conducted the formal

evidcntiary hearing. hcard and rcviewed exteruivc tcstimony ol cxpcrt witncsscs, rsvicwcd

voluminous documenbry cvid!.nce. madc numerous findings of fact that are supported by

competont substrmid evidencc. and applicd the corrccl lcgal standard to dctcrminc tlut DEF did

not mcct its burdor of proof to show that that it acrcd prudcntly in opcrating its Bartow Unit 4

ptant and in restoring the unit to service aflcr the Fcbruary 2017 forccd outagc; rnd tlat DEF

therefore may not rccover, and thus should refund. S I 6. I 16.782 to its customers for replaccrncnt

power cortr rrsulting from thc stcam turbine outages fiom April 2017 through Sep,tcrnbor 2019.

DEFs excepions to the Recommendcd Order arc.without merit ord should be dcnicd, and the

Commission should adopt the Rccomrnended Order in full as the Final Ondcr of thc Commission.
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DATED THIS 2l n daY of MaY 2020.

RIl,SPECTFU LLY SU BM ITTED,

J.R. Kelly
Public Counsel

lsl Chorles J. Relllrtin*tl
Charlcs J. Rehwinkcl
Deputy Public Counscl
rchwinkcl.charle@lcAsatc.fl.us

'l-tomss A, 1'l'ad) David
Associate Public Counsel

Office of Public Counsel
c/o Thc Florida Legislaturc
I I I Wcat Madison Street, Room 812

l'allahassee, Fl. 32399 (t50) 488-9330
Attomcys for thc Citizcns of thc Sutc of Florida

/s/ Jamcs W', Ereu'
Jamcs W. Brcw
1025 Thomas Jeffemon StEt" NW
tth h'loor. Wcst Tower
Washington, DC 20007
'[clephone: (202) 342{800
Facsim ile: Q02) 342-0E07
Ernail : jbrew@mxblaw.com
Attorney for Whitc Springs Agricultural Chcmicala, lnc.,
d/b/a PllS Phosphatc-White Springp

/s/ Jon C. Movle. Jr
Jon C. Moylc, Jr
Karcn A. Puuul
MOYI,E LAW FIRM, P.A,
llE North Gadgden Strcct
Tallahassce. Florida 3230 I
Telephonc: (850) 6E I -362E

l'acsimile: (E50) 68t -87EE
jmoylc@moylelaw.com
kputnal@moylelaw.com
Attomeys for Florida lndustrial Power Userc Group
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CE,RTTFICATE OF SERYICE

I HEREBY CERTIFY that a true and concct copy of the foregoing hrs bccn tumlshod o thc

foltowing partics as indicatcd bclow, on this 2 | 
r day ol'May 2020.

Florida Public Scrvice Commission +'
Officc of Gcncral Counsel
2540 Shumard Oek Blvd,
Tallahssscc, FL32399

Dianne M. Triplcn t
Duke Encrgy Flodda, LLC
299 First Ave. N.
St. Pcrersburg" FL 13701
dirnne,tripl en@uke+nergy.com
FLRcgu latoryL,cgal@dukc<ncrgy.com

Florida Industrial Power Users Group t
Jon C. Moylc, Jr.
Karcn A. Putnal
I lt N. Gadsdcn St.

Tallahrgsoe, FL 32301
jmoylc@moylelaw.com

(Hend Filing with PSC Clcrk

fOvemight delivcry or elecronic dclivcry

PCS Phosphatc t
Jamc's W. Brew
l-aura W. Baker
F.ighth Floor, Wcst Tower
1025 Thomas Jeffereon St.' NW
Washin$on. DC 20007
jbrew@smxblaw.com
lwb@smxblaw.com

Dukc Encrgy Florida, LLC t
Mouhew R. Bernier
106 E. Collcge Avc., Ste. t00
'l'allahassee. FL 32301
nratthew.bcrn icr@duke+nergy.com

Danicl Hemrndcz, Esq. t
Shutls & Bowcn LLP
4301 W. Boy Scout BlYd., Stt. 300
Tampc FL 33607
dhernandce@sh utts.com

lsl ('horles J. Rehwin*el
Charles J. Rehwinkcl
Depury Public counsel
Oflicc of Public Counscl
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Richord A. Polich, P.E.

Monoging Director - Power Supply Services

Eouclttox

Master of Business Administration, University of Michigan, 1990

Bachelor of Science, Mechanical Engineering, University of Michigan, 1979

Bachelor of Science, Nuclear Engineering, University of Michigan, 1979

ETCInttRITIG RTGlSIRATION

Professional Engineer in the State of Michigan

Frof ESSIONAI MEMIERSHIP

PnorrssroxAr ExPERTENcE

National Society of Professional Engineers

American Nuclear Society

American of Mechanical

Mr. Polich has more than 30 years' experience as an energy industry engineer, manaSer, and leader,

combining his business and technical expertise in the management of governmental, industrial and utility
projects. He has worked extensively in nuclear, coal, IGCC, natural gas, green/renewable generation. Mr.

Polich has developed generation projects in wind, solar, and biomass in Australia, Canada, Caribbean, South

American and United States. His generation experience includes engineering of systems and providing

engineering support of plant operations. Notable projects include the Midland Nuclear Proiect and its

conversion to natural gas combined cycle, start-up testinS support for Consumers' coal-fired Campbell 3,

Palisades nuclear steam generator replacement support, Covert Generating Station feasibility evaluation. and

a Lake Erie offshore wind project. He also has extensive experience in utility rates and regulation, having

managed Consumers Energy's rates group for a number of years. ln that function his responsibilities included

load and revenue forecasting, overseeing the design of gas and electric rates and testifying in regulatory
proceedings. Mr. Polich has testified in over thirty regulatory and legislative proceedings.

Mr. Polich has been involved in the nuclear industry since 1978. While at GDS, Mr. Polich has provided Utah

Associated Municipal Power System pro.iect cost analysis for a small modular nuclear power proiect. Last

year, he provided advisory services to the Vermont Public Utility Commission on the ownership transfer,
nuclear decommissioning trust fund adequacy and decommissioning methodology of Vermont Yankee. Mr.

Polich has supported GDS oversight efforts of the construction of the Vogel Nuclear Plant units 2&3 for the

Georgia Public Service Commission. He has also provided decommissioning assessment analysis on St. Lucie

Nuclear, and Grand Gulf Nuclear projects. Mr. Polich was part of the design engineering team for the Erie

Nuclear Plant by the design engineering firm, Gilbert Commonwealth. Key responsibilities were the design

of systems and component specifications associated with the nuclear steam supply systems {NSSS) and steam

turbine thermal cycle. Worked directly with Babcock and Wilcox on NSSS design and ancillary system

specifications. Mr. Polich was also senior engineer on the Midland Nuclear proiect, responsible for oversight
of Bechtel design engineering and interfacing with NSSS vendor Babcock & Wilcox on ancillary systems. His

responsibilities also included negotiation with the Nuclear Regulatory Commission on new regulation
requirements. Mr. Polich's role evolved into onsite engineering during construction of the Midland Nuclear

Plant and as a project trouble shooter at the Palisades Nuclear Plant.

FLORIDA PUBLIC SERVICE COI\NMISSION
DOCKET. 20190001-El EXHIBIT: 68
PARTY: OFFICE OF PUBLIC COUNSEL -
DIRECT
DESCRIPTION. Richard A. Polich, P.E.
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Richord A. Polich, P.E.

Monoging Director - Power Supply ServicesENGIt'lEERS & CONSUTIANIS

NUCTEAR PROJECT EXPERIENCE

Vermont Yankee - Provided the Vermont Public Utility Commission advisory services on the asset transfer

of Vermont Yankee from Entergy Nuclear Operations, lnc. to NorthStar Group Holdings, LLC. This effort has

included assessment of financial strength of new company, adequacy of Nuclear Decommissioning Trust Fund

to fund decommissioning efforts, evaluation of decommissioning methodology and State of Vermont Risk.

Vogel l{uclear Plant Unlts 3 & 4 - Mr. Polich has provided advisory services to the team performing the

oversight of the construction of the Vogel Plant Units 3 & 4 as part of GDS proiect oversight responsibilities

for the Georgia Public Service Commission.

St. Lucie Nuclear Plant - Provided a risk assessment, decommissioning funding study and ownership

evaluation for City of Vero Beach. This included review of proiect maintenance history, steam generator

replacement project, analysis of decommissioning needs and funding and assessing current value of Vero

Beach's ownership share.

Grand Gulf Nudear Project - Assessed the adequacy of decommissioning funding and funding level for the

grand Gulf Nuclear plant for Cooperative Energy. Project purpose was to assess changes in decommissioning

funding rates and to determine if sufficient funds would be available for plant decommissioning.

Consumers Energy Mldland Nuclear Plant - Responsible for overseeing EPC contractor desiSn and

construction of primary and secondary nuclear systems. lncluded review of systems for compliance with

Nuclear Regulatory Commission regulations. Key projects included:

o Leading team to analyze plant and determine best methods for compliance with new CFR Appendix

R Fire Protection rules

r Design of primary cooling system pump oil collection and disposal sYstems.

r Oversi8ht of redesign of component cooling water systems.

o Analysis of diesel generator capability to meet emergency shutdown power requirements.

o Primary interface with Dow Chemical for steam supply contract.

Ohlo Edlson Company Erie Nuclear Proiect - Design engineer responsible for the design, equipment

specifications, bid evaluations and regulatory licensing for nuclear steam supply system and ancillary systems.

Key projects included:

r Project Thermal Analysis
e Development of NSS valve specifications
. Major equipment bid Proposal Evaluation and recommendations

lnter{ace with Babcock & Wilcox on NSSS Design

RATES & REGUIATORY

GDS associates. lnc. - Manarlnr Dlrector

Nonh Dakota Publlc Servlce Commisslon Staff - Case No. PU-15€56 MDU Generatl Rate Case

Provided testimony on behalf of the North Dakota Public Service Commission Staff regardin8 return on

equity, cost of capital, revenue requirement, and generation resource costs.

North Dakota Public Servlce Commission Staff - Case No. PU-15-96 NSP Determination of Prudence

Provided testimony on behalf of the North Dakota Public Service Commission Staff regarding analysis and

recommendation concerning Northern States Power's ("NSP") need for additional Seneration resources.

Nsociates,lnc 
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