
I 

I 

I 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petitio n of TALQUIN ELECTR I C 
COOPERATIVE , INC. to reso lve 
terr ito r i al disputes with CITY Of 
TALLAHASSEE . 

DOCKET NO . 881602-EU 

In re: Peti tion of CITY Of TALLAHASSEE 
f o r interpretatio n of its r 1ghts and 
duties pursuant t o Chapter 366, et al . , 
fl o r i da S tatu tes . 

DOCKET NO. 890326-EU 

ORDER NO. 

ISSUED: 

ORDER GRANTI NG MOTION fOR CONSOLIDATION AND 
DENY I NG MOTIONS FOR STAY AND ORAL ARGUMENT 

20995 

4-7-89 

On December 29, 1988 Talquin Electric Cooperative, Inc. 
(Talquin) filed a Petition to Resolve Territor i al Disputes. 
The City of Tallahassee filed an Answer, Affirmative Defenses 
and Counter-Petition o n January 23 , 1989. The disputes 
concerned seven areas in Leon Cou n t y, Florida . The Commission 
added an eighth area by Order No . 20883, issued March 13, 
1989 . The Ci ty filed a Petition for Declaratory Statement on 
these same facts on March 2, 1989. Tni s petition was assigned 
Docket No . 8 90 236-EU. At t hat t ime, t ho City also f iled a 
Motion for Consol idation of the terr ito rial di spu tes a nd the 
declaratory statement. Talquin filed a Response and Mot ion to 
Dismiss the declarato ry statement o n Ma rch 13, 1989. The City 
f i led a Mo ti o n to Strike and Res ponse in Opposition t o Dismiss 
the Decl a ratory Statement o n ~larch 21, 1969. Tho par t ies have 
also f iled numerous other motions t o strike and responses which 
will not be addressed here. On March 27, 1989 the City filed a 
Motio n for Stay and Supporting Memorandum of Law as well as a 
Request for Oral Argument . Ta1quin replied o n Apr i l 5, 1989. 

The amount of paper already filed in these dockets 
bespeaks a degree of legal maneuvering that is not always 
conducive t o a prompt and fair resolution of the substantive 
issues . The go al of this Orde r is to put this matter in a 
posture so that the Conunission can decide those important 
issues. Briefly stated, there is no need for t wo separate 
dockets on the some facts and there is no need to bifurcate 
this proceedi ng to hear legal issues first. The volume of 
paper o n these poi nt s convinces me that o rill argument would not 
e nhance my understand1ng o f these issues. The rat i onale for 
t hese decisions follow. 

MOTION FOR CONSOLIDATION 

The City's Mo ti o n r o r Co ns o lidation i s succinct , po inting 
out that the issues o f law c ontained in the declaratory 
statement have a direct impact o n t e rritorial disputes. 
Mo reover , the issues of law arc si milar a nd conso lidation will 
pro mote the just, speedy and ino xpens.ivo resolu t i o n of this 
case. Talquin filed a response to the mo tion and a Mo tion to 
Dismiss the declaratory statement o n March 13, 1989 . Talquin 
basically objected to the procedu ral vehicle of a declaratory 
s tatement to deal with the "se ri o us and substantial" issues 
invo lve d in t he ~isputo. The f o ll owing e xce rpt from the Motion 
to Di s miss fairly states Talquin' s posit i o n : 

These matters wi 11 best be heard as part of 
the terri tori a 1 d ispute docket, in a 
r easoned and do I i borolo monnor nnd s hould 
be addressed at t he f ina 1 hearing i n Docket 
No . 881602-EU set for July 17, 1989, and the 
post-hearinQ br i efs of t he parties filed 
the reafter. (Moti o n t o Dismiss at page 7) 

OOCUMWT IIIJf'.l RfR-OATE 
035 lt 0 APR - 7 19a9 

FPSC-RECOROS/REPORTING 

447 



448 

ORDER NO . 20995 
DOCKET NO . 881602-EU & DOCKET NO. 890326-EU 
PAGE 2 

Since the filing of these motions, an Order o n Preheating 
Procedure has been issued. See Order No. 20973, issued April 
3, 1989 . The issues delineated there, particularly issues 14 , 
15 and 16 are broad issues that generally cover the issues 
raised i n the declaratory statement pet it i on. The legal issues I 
can be briefed by the parties at t he conc lus i o n of the case a nd 
the factual matte r s will a llo w t he Conunissio n t o ascertdin the 
context of those legal issues. The evidentiary proceeding 
pursuant to Section 120.57, Flo r i da Statutes, will allow all 
parties the opportun ity to full y deve l o p these issues . The two 
dockets wi 11 thus be con so 1 ida ted and the Conuni ss ion can move 
forward on all t hese d isputed issues . 

MOTION FOR STAY 

The City's Mot ion for Stay seeks for the Commission to 
decide t he legal issues presented in t he City' s Petit ion for 
Declarato ry Statement before dealing with the factual issues 
i nvolved in the di s pute. Putting aside the apparent 
inconsistency of asking for consol i dation in o ne pleading and 
then asking to bifurcate t he proceeding in another, I do no t 
believe it is good policy to decide the legal issues first . 

The gist of the City' s position is that dispositio n of the 
legal i s sues may result in less discove ry, 1ssues and 
testimony. The principa l p robl em wi th the City's position is 
that t he y assume that the l egal issues will be decided i n favor 
of t he City. The City asserts t hat a Special Act of the 
Legi sl ature, Chapter 24910, L.aws of Florida ( 1947), grants the 
City the exclusive right to serve a ll disputed territory. I 
Talquin d isputes t hi s position. However thi s issue is 
u ltimatel y decided, at the present time there is no territor ia l 
agreement i n effect between these utilities. Thus the Mrange 
warsM which both this Commissio n and the Florida Supreme Court 
have sought to prevent are present i n this case. A delay in 
the hearing will effectively pus h t he hearing dates into 1990 
given the Commission calendar. This is too l o ng a p\3rtod of 
time for this situation to go o n . I am unwill i ng to delay the 
hearing upo n the possibility of lessen i ng t he burdens upon the 
parties. 

Both parties ha ve presented di s puted territory for thi s 
Commiss i o n to ru l e upo n . It is my belief that t he fai rest and 
most expedi o us course i s for the Commission to rule upo n t hese 
i ssues in a Section 120 . 57 proceeding a s soon as possible. 
This wi l l serve to avoid any further uneconomic duplication o f 
faci l it ies. Accord i ng ly , t he Motion for Stay is denied. 

ORAL ARGUMENT 

Or al Argument is used to ai d t he Conuniss 1o n in 
comprehending and evaluating issues. See Rul e 25-22.058, 
Florida Administrat i ve Code. The City's Motion fo r Stay alone 
covers fifteen pages, exc l usive of attachments. The Petition I 
for Declarato ry ' Statemen t , which was altached to the Mo tion for 
Consolida t ion covered twenty-one pages. Talquin' s Mot ion to 
Dismiss ran to eight pages. These v arious pleadings with 
attachmen ts adequately cover the s u bject matter . I do not 
believe or al aroument wi 11 aid In my comprehensi o n of this 
material. Oral Argume nt is therefore don ied. 



I 

I 

I 

ORDER NO. 20995 
DOCKET NO. 881 602-EU ' DOCKET NO. 890326-EU 
PAGE 3 

Therefore, based o n the f o rego ing, it is 

ORDERED t hot Dockul s Nos . OU 16 0 2-EU /Jnd 89032 6 - EU bu ond 
t he same are hereby conso lidat~d. l t i s Curther 

ORDERED 
Con so I ida t ion 
fur the r 

that t he City 
fi led Ma rch 2 . 

of 
1989 , 

Ta 11 ahassee' s Mot ion for 
is hereby granted. It is 

ORDERED that Talquin Elect ric Cooperative, Inc. · s Mo tion 
to Dismiss filed March 1 3 , 1989 , i s hereby denied. I t is 
further 

ORDERED that t he City of Tallahassee ' s Motion for Stay 
filed Ma rch 27 , 19 89 . is hereby denied. It is f urther 

ORDERED that the Ci t y of Ta l lahassee's Mo tion for Oral 
Argument dated March 27. 1989. is hereby denied. 

By ORDER of Thomas M. Beard. Commiss i oner and Prehea ring 
Off icer. t his 7th day of APRll. 1989 
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