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BEFORE T HE FLORIDA PUBLIC SERVICE COMMISS ION 

In re : Pet itio n of Tampa E l ect ri c 
Company f o r Declaratory Statement 
Regard ing Pr o posed Sale of Electric i ty 
By Empire Systems, Inc. to r1acOill Ai r 
Force Base . 

DOCKET NO. 881267-EI 

ORDER NO. 

ISSUED: 

The f o ll owing Commissione r s 
disposition of t his matter : 

p.Ht icipated 

MICHAEL McK . WILSON , Chairman 
THO~\AS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

ORDER DISMISS ING AND DENYING PETIT I ONS FO_B 
DECLARATORY STAT EMENTS 

BY THE COf1Mf SSION: 

CASE BACKGROUNO 

21277 

5- 23-89 

in the 

On September 30, 1988, Tampa E lect ric Company (TECO) filed 
a Petition for Declarato ry Statement w i th th i s Conunission. The 
petition alleged that Empire Energy r1anagemenl Sy stems, Inc . 

(Empire) proposed to make an unregulated ret a i 1 sa l e of 
e lectric i ty t o MacDil l Air Force Base (MacDill). a nd requested 
dec l a r ato ry r e lief. Specifi ca lly, TECO sought an o rde r 
dec l ari ng that a pl o posed u n1 egu l ated reta il sa l e of 

cogenerated electricity by Empire to MacDi 11 would be 
inconsistent with the substantive l aw of Fl o rida and with 
Conunission ru li ngs , a nd that neither Empire no r f1acDill would 
qualify under TECO' s tariffs to r eceive standby o r s upplemen ta l 
serv ice. 

Upo n request by Staff , TECO furnished Empire and MacDil l 
wi t h a copy of its petition. Emp ire , the Uni ted States AiL 
Fo rce (USAF). and MacDi 11 subseque n tly intervened in this 
d ocket, and Emp ire fi l ed a Mo tion to Dismiss TECO ' s petition. 

Empi r e l ater amended ils pleadings to incorporate a r equest for 
a declaratory order ( I) tha t furnishing e l ectricity to the 
United States Air force enti 1ely wi t hin t he con fines of MacD i l l 
Air force Base, a ( Pde rat enclave , d oes not constitute 

furnishing electricity to or for the public within the State of 
Florida within the meaning o C Chapter 366.02 , F l o r ida .>tatutes, 
and (2 ) that the pro posed sa l e of e lectr i ci ty by Emp i.re to 
MacDill would therefo 1e not subjec t Empire o r MacDi ll to the 
Commission's regulati on as a public uli l ity. 

Thereafter, StaL[ me t wi t h a ll parties, al which t i me t he 
parties agreed upo n certai n factua l issues in ordeL to 
faci li tate the Commi ss i o n' s decision in this doc ke t. Af ter 
rev i ew of the parties ' p l eildings a nd br iefs , we hereby grant 
Empire's Motion to Dismiss T ECO ' s Petition for Dec l aratory 
Statement. We further deny Empire' s Petition fo r Decl arato ry 
Statement. 
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Tl-~0 ' S PETIT ION 

TECO petitioned thi s l:onunission to iss ue a declaratory 

statement that a ~p r o po11od unregulated ret a i 1 sale of 

cogener ated e lectricity, by t::rnpire Systems, Inc . , . . . wo uhd be 

inconsistent with the s ub:J Lont lvc law of Florida and recent 

ru l i ngs of this Commissio n app.l ylng Section 366.02(1) F l orida 

Statutes In its poLILlon, TECO failed to allege facts 

constituting a controvers y whi c h a pplies to TECO i n its 

particular circumstance o n ly . The utility al l eged, as a n 

impact upon its interests , Lhat MacDi 11 wi 11 purchase l ess 

electricity from it. Howovor, Impact upon the petitione r does 

not fulfill the requ lrorn nL s o f Rule 25-22.021, Florida 

Ad ministrative Code. TECO 1r::Jk:J Lhc Conunissio n to examine the 

relati o nship between thi r d poetics a nd to issue a declaratory 

statement regarding t hu nature of that relationship. 

Therefore, TECO fail s LO rnuct the requirements of Rule 

25-22.02 1. Florida Admin is lrlltivc Code, whi c h states t hat a 

declaratory statement is " a rnoi'llrs Cor resolving a controversy 

or answering questions o r d oubls c o ncerning the app l icability 

of any statutory provi s i o n, r ulo, or order as it does, or may, 

apply to petitioner in hi s or her particular circumstances 

Q.!lly_:_ (emphasis added). TE<.:O docs not a s k the Commiss ion to 

apply a statute, rule , o r o rdor t o its own situation, but 

ins tead wishes the Corrm l s~ ion t o i ssue a declaration 

invalidating the relatio ns hip o £ Lwo other parties. 

Further, this Commi s sio n has no jurisdiction o ver the 

re lationship in questi o n. .In t ho Agreed Limi ted Statement of 

facts, the parties agreed t h lll t ho cogenerat i o n faci li ties in 

question will be bui l t by Empire and will be l ocated wholly 

with in t he confi nes of MacDI II Air Force Base, o n land owned by 

the Air Force and leas ed LO Empire . Further, Empire and 

MacOill asserted that all uso tul Lhe rma l and electrical output 

will be purchased by tho Air r o cco and used by MacDi ll, and 

will be delivered through uxi s Lirag lines owne d by MacDill. 

MacDill Air Force Base is l uC<llod on a federal enc l ave, and 

therefore, the State o ( ~l o rida ha s no jurisdictio n over 

activities which take pl ace Lhoroo n. U.S. Const. art I, Sec. 

8, cl. 17; Paul v. u. s ., 371 U.S. 245 , 263 (1963); Pacific 

Coast Dairy, Inc. v. Dep l:_:_ o f_ Ag rl c ulture, 318 U. S. 2B5,295 

(1943). Thus, TECO seeks a d •c larato ry slatement regarding the 

activities o f third pa rtlou . which activities cannot be 

regulate d by this Comm i ss i o n. Thi s portion of TECO's petition 

does not comply with Rule 25-22 .020 a nd 25- 22.02 1, F l orida 

Administrative Code. 

TECO points to certai n fodo ral statutes and argues that 

they suppo rt the propriety oC Is suIng the requested declaratory 

statement. Specifically, TECO cltos Section 8093 of Public Law 

100-202, 101 Statutes 132\1 - 79 (Decembe r 27, 1987), which 

describes limitations on f c d o r11l age nci e s in the purc hase o f 

electrici ty: --

None of the fund s appropriated or made 

available by t hi s 01 a ny other Act may be 

used . . . to purchaso o locLrlcity in a manner 

inconsistent with s lalo l aw go ve rning the 

provision of e l ectric uti 1 ity service, 

inc luding State uti llty Cornrnl ss i on rulings 

and electric utility fra nc hi s es or service 

ter ri tories estab l ished pur s uant to State 

statute, State regulation o r State-app r oved 
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territoria l agreeme nts : Provided, That 
no thing in this sect i o n shall preclude the 
head of a Federal a gency from e nter ing into 
a contract pursuant to 42 U.S .C. 8287 11: 
nor shall it preclude the Secretary of ;o 

mi li tary department from e ntering into a 
contract pursuant to 10 u.s.c. 2394 2/ or 
from pu rchasing electricity from - any 
provider when the uti 1 ity or utilities 
having app l icable State-approved fra nchise 
or other service authorizations are found by 
the Secre tary to be unwilling or unab l e to 
meet unusual standards for serv i ce 
rel i ability that are necessary for purposes 
of nat ional defe nse. 

The appro priations act cited by TECO applies to spend ing 
practices of the fede ral government. TECO argued t h at federal 
law defers t o state law in tha t the c ite d ac t does not allow 
purchase of e l e ctr i ci ty "in a man ne r incons i stent with State 
l a w .... • Ho wever, TECO i nco rrectly argue d t hat this act adopts 
as federal substantive law the applicable State law governing 
electr ic se rvice . 

Since thi s Commission has no a u tho rity to regulate Empire 
and MacDill' s propos ed r e lations hip, a dec l aratory statement 

42 U.S. C. 8 2q7 provides as fo llows: "The head of a Federal 
agency may enter i nto c o nt racts under this title [42 uses 
§§8287 et seq.) solely for t he purpos e of achieving energy 
savings and benefits ancilliary to that purpose. Eac h 
such c ontrac t may, notwithstanding a ny other provi s ion of 
law, be fo r a per i od not to exceed 25 years. Such 
c o ntrac t s hall provide tha t the c ontractor shall incur 
costs of implementi ng ene rgy savi ng s measures , · including 
at least the costs (if any) incurred in ma king e ne r gy 
audits, acquiring and installing equipment, and training 
personnel. in e xc hange for a s hare of any e nergy savings 
directly res u l ting from implementation of such measures 
during the term of the contract." 

Again, this provtston relates to federal 
appropriations f o r energy, and the Commission i s r e quired 
neither t o app ly nor to interpret it. 

21 "§23 9 4. Con t ract s for e nergy or fue l for military 
installatio ns 

(a) Subject to s ubsect ion {b), the Secretary o f a military 
departmen t may enter into contracts for periods of up to 
30 years--

(1) Unde r sec ti o n 2689 of thi s title (10 uses § 2689); and 

(2) Fo r t he provis i o n a nd o pe r a tio n of ene rgy production 
fac iliti es o n real pro perty unde r t he Secretary's 
juri sdicti o n or o n private proper t y and the purchase 
of ene rgy produced from s uc h fac ilities.· 

While thi s provisio n wo uld appea r t o authorize 
spending for the Empi re - MacDi 11 project, application of 
this section by the Commiss ion is not required. 
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wo u ld be of no value to TECO in de te rmining its r ights unde r 
Florida l aw. If. f o r some reason , TECO wi s hes to advise a 
federal court of Flo rida l aw, the utility need only po int to 
t he recent Florida Supreme Court dec ision in P.W. ven t ures, 
Inc . v. Nichols, 533 So.2d 28 1 (Fla. 1988). In Lh a t case , the 
cour t affirmed thi s Conun i ssion 's ruling in Docket No. 870446-EU 
that a sa le of electricity to a ny member o( t he public r e nders 
the provider a "pub l ic uti li t y" unde r Sect i on 366.02{1), 
Flo rida S tatutes. fo r the reasons di scussed above, we h e r e by 
di smiss this portio n o f TECO"s Petition. 

STANDBY AND SUPPLEMENTARY SERVICE 

TECO a l so requested t hat we i ssue a dec l a ratory sta temen t 
that under the circumstances descr ibed by TECO, MacDill wo uld 
not qualify fo r TECO 's firm standby o r s uppl emental servi ce, 
a nd that Empire would not be e ntitled to stand by serv i ce. We 
dec l ine to do so . 

TECO's Schedu l e SBF {firm standby a nd supplemental 
service) is applicable " ... where c ustomer gene rating capacity 
exceeds 20\ o f on-site l oad requirements .... ". Thi s s ervice is 
also availab l e to "self-generati ng c us t omers" . The tariff 
sheet specifies t hat resa l e i s not permit t ed. TECO a rgued t h a t 
in the futu re, MacOil l will not q ualify to take firm standby o r 
supplement a l service because it wi lJ have no "custome r 
gene r ati ng capacity " a nd tha t Empire will not be e nti t l ed to 
standby service becaus e t he tariff does no t permit resale. In 
the parties • Agreed Limi ted S tatemen t of Facts , Empire sta ted 
t hat it anticipates that , upon c ompletion of the cogenera tion 
facilities in ques tion, the y will be certified as Qu a lifying 
facilities {QFs) under federal Ene rgy Regul ato ry Commission 
r egu l ations. It atgued that the federal Pub l ic Utility 
Regula~ory Po licies Act of 1978 {PURPA) a nd Federal Energy 
Regul atory Commissio n and f l orida Publ i c Service Co~n ission 

regul ations therefo r e require provt s t o n or s uppleme nta ry, 
back-up, maintenance , and , inter ruptible power to both Empire 
and Mac Dill 

At present, TECO"s a r guments are s pecul at ive. The 
facili ties are not in existence a nd no d emand has been made by 
either Empire or MacDi 11 for standby, backup, o r supp l ementa 1 
po wer from TECO . When built , the facilities ma y o r may not be 
certif i ed a s Qfs , a nd thus ma y o r may no l be entit l e d to 
supplementary and backup power from TECO . I t is therefore 
premature to iss ue a declarato ry statement whi c h would d e fine 
the r igllts of TECO, Emp ire or MacDil l under future 
circumstances, and we hereby di sm i ss t h is f i na l portio n of 
TECO's pe tition. Of course, di smissal of TECO's pet itio n for a 
dec l arato r y statemen t wou ld not preven t this uti li 1 from 
r aisi ng t he issue at the p rope r t ime. 

EMPIRE'S PET ITION 

Emp ire requested t hat t h e Conun i ss i o n i ssue a dec lar atory 
statement that fu rnishing electr i city to t he USAF e ntire ly 
within t he conf ines of MacDi 11, a federal enc l ave , does no t 
constitute fu rnishing e l ect ri city to or for the public within 
the State of F l orida within t he mea n ing of Section 366.02, 
Flo rida Statutes , a nd that the proposed sale of e l ectricity by 
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Empire to MacDi II would not, therefore, s ubject Emp ire or 
MacOill to thi s Conuniss ion ' s regulation as a public utility. 
We he reby deny Empire's petition. 

On its face, t he Emp i re-MacDill transaction would c l early I 
constitute a re t ai l s ale under t hi s Co~nission 's Or der No. 
18 302, which was af f irmed by the Flori da Supreme Court i n the 
previously di scussed P. W.Ve n t u res decision. Empire wo uld 
t herefore be a public utility under Sec. 366 . 02, Fla. Sta t . 
However, because the the land compr i si ng MacDi ll Ai r Force Base 
i s a federal enc l ave , o ver whi c h the fede r al government has 
e xclusive juri sdiction . t hi s Co~iss i on lacks jurisdiction to 
regulate the transaction. We dec l ine to i ssue a dec l aratory 
statement where we have no juri s dict i o n to regul a te t he 
transaction in questio n. furt her. for t he same reason, we wish 
to avoid •b l essing" the arrang ement , as requested by Empi re. 

I n consideratio n o f the a bo ve, it is 

ORDERED tha t Empire's Motion to Dismiss Tampa 
Company's Pet i tion for Declaratory Sta t emen t is 
gran ted. It is fur t her 

Electric 
he r e by 

ORDERED that Tampa E l ectric Company' s Pet ition for 
Declaratory Statement, f iled here in o n September 30 , 1988, is 
hereby dismi ssed. I t i s fur ther 1 

ORDERED that Empire Energy Ma nagement Systems, Inc . 's 
Peti t ion for Declaratory Statement is h e r eby denied. 

By ORDER of the Florida Public Service Co~iss ion , 

t h is 23rd day of ____ _uHA~YL--------------- 1989 

STEVE TRIBBLE, Director 
Division o f Reco rds a nd Reporting 

( SEA L) 

MER 

NOTI CE OF FURTHER PROCEED INGS OR JUDICIAL REVI EW 

The Florida Public Service Co~ission i s required by 
Section 120.59(4). fl o rida Statu tes, t o notify parties of any 
administ rative hearing or jud icia l review of Commission orders 
t ha t is avail ab l e under Sect i o n s 120.57 or 120. 68, Florida 
Statutes , as well as the procedures and time limits that 
apply . Thi s notice sho uld not be construed to mean all 
requests f o r a n admi ni st rative heari ng or judicia l review will 
be granted or result in the relie f sought. 
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Any party adversely affected by t he Comm i ss i o n's final 
action in this matte r may re quest: 1) reconsiderati on of the 
decision by filing a mo tion for reconside ration wi t h the 
Director, Division of Records and Report ing within f ifteen (15) 
days of the issuance of this order in t he form prescribed by 
Rule 25-22.060, Florida Administrative Code; or 2 ) judicial 
review by t he F lo rida Supreme Court in the case of an e lectr ic, 
gas or telephone utility o r the Firs t District Cour t o f Appeal 
in the case of a water or sewe r utility by filing a notice of 
a ppeal with the Directo r. Divisi o n of Records and Repo rting and 
filing a copy of the notice of appeal and the filing fee with 
the appropr i ate court . Thi s f i 1 ing must be completed within 
thirty (30) days after the issuance of this order, pursuant to 
Rule 9.110, . florida Rules of Appe llate Procedure. The notice 
of appeal must be in the form specified in Rule 9 .900(a). 
Florida Rules of Appell ate Procedu re. 
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