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REFORE T HE FLORI DA PUIJLI C SERVI CE COMI'\ISS I ON 

In tc: PcLi i o n o f T.,mp.l F I!'C" I 1 If' 

CtHIIJl<l iiY l Ot mudt lt C,H 10 11 tl l tl :o. 

CO IIS~ I Vat:lon COS t t ecove t y rnelho do l o g y . 

The f o llowing Commissione rs 
disposi tio n o f thi s matter : 

OIWEI~ Nil . 
I SSUim: 

parti c i pated 

MI CHAEl. Mc K. W!t.SON, Chili t lllt~ n 

THOt-IAS M. BEARD 
BETTY EASLEY 

JOHN T . HI-RNOON 

ORDER DENYING PUOL!C COUNSEL ' S MOT I ON 
--- FORRECONSIDr:ltAT ! ON 

BY THE C0~\1>\I SSION: 

2144!1 
6-26-89 

i n t he 

Tampa Electt i c Compilny ( TECO) o n OctobtH 28, 1988 , 

petitione d lhc Public Setvic<' Commiss i o n t.o t e l ease i t s 

irltcrruptible and standby in l erruplibl e c us t omt' r S f r om t heir 

o bligatio n t o pay fo1 conse t valion cost r ecovety. As is ou r 

c u stomary procedure , we immedia:e ly pro vided Public Counse l 

with a copy o r th•' pt.•ti t i o n. 

The matter was pl aced o n the agenda schedul ed f o 1 January 

31. 1989 . We provided Public Co unse l wilh a copy >f the age nda 

I 

whi ch inc l uded a summa ry o f the i ssue to be d ec id ' d. A n o ti ce 

announcing the spec ific time , dale, and place of Lhe agenda 

confe rence was published in the f l o rida Admini st r ative Weekly I 
ten (10) days in adva nce . 

On January 11, 1989 , Staff i ssued its recommf:!ndation 

summa ry, which recommended thal intetruptible customers be 

e x c luded from the app lica t i o n or Lhe ene rgy conse r vation cost 

recovery cau se b ecause Lhes~ c u s t ome1 s r ecei ved no benefits 

fr om the con servati o n Jl! Ogratn:s , Lhc objecti ve s of whi c h are to 

reduce the g r owth rates of pea k energy usage . We p rov ided 

, ublic Counse l with a copy o f Lhe Staff ' s recommendat i on . 

On January 31, 1989, a o ur regu l ar ly scheduled ngenda 

conference , we vo ted t o approve TECO ' s pro posed modification o f 

its c o n servati o n c os t. recovcty method o l og y . Publr c Counsel 

elected no l t o provide input at t he age11d .1 cortfer~nc~ altho ugh 

TECO and t ho Comm i ss i o n St a ff parti c ipated i n t it~ discuss i o n, 

whtch preceded the voLe. 

Ordet No. 20825 , i ssued 11arch l , 1989 , as a final order 

gra n ted TfCO ' s peti tion and sla ted: 

Afte r a t ho t ough revi ew of the reco rd, we 
agree with our Staff and approve the r emoval 
of TECO ' s in t~rrupt ibl t• cus OIOC I S from LIP 
consc r vat i on cosL r<•(·ovcr y c I d U M ' f o r Lite 
peri od April I, 1969 Lo ~larch 3 1, 1990 . 

Our vote on Lh1 ~ docket \..ta s a facto • in severc1 l othe r 

d ockets. On february 10 , t •J8? , Cotnrn i ss i o ner Herndon, as 

Pr ehearing Of ftce t, co11duct~u a pu~hea r irtg conference in 

c o n so lidated Dockets Nos . 890001-t: l, 890007-EG and 890003-GU. 

I'OCW·IE'If ' ..•.• '";-n:. TE 
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Dur ing the course of the p r e hearing con ference . T t:CO , t hrough 

counsel, advt sed t he pa: tic i pan ts that TECO would be 

res ubmi t ting it s cons l •r vat i o n fa c t o r in li g h l o l the 

Conun i ssion's v o te in Lh'' instil rt t docke t (O OI'llft - EG). Publi c 

Counsel actively part i cipated in th i s proJhearirtg conft: r ence . 

The heari ng conce rni ng conservil t i o n cost recovery was 

conduc t ed o n february 22 , 1989 . During Lh .1l hear ing, Staf f 

indicated that it wa s s ati s fied with T ECO ' s rcs ubmission o f i ts 

con se rvation cosl recovery f acto r t o r eflect t he Comrni ss i on· s 

vote in the instanl doc ket (No . 881416-EG). This item wa::; 

sti pulated Lo wiLho u L o b jccl i o n by any party, inc lud ing Pu blic 

Counse l. In ( ac t. thu ~.unu A u:: i :lL.rnt l'ubl i c Counse l who has 

filed the Mot ion for Reconsider ati o n i11 Lhc instant docket. 

concedes that he p a rti cipated in the conse rvat i o n co s t recovery 

proceedi ng and entered into the sti pul ation , although he 

c h a r acLcdzcs tho st1pulil lion i'\~; tJci rHJ M> Lo "numbers only". 

On Narch 16, 1989 , Publi c Coun se l filed iLs t-1o tio n for 

Reconsideration o f Or der No . 20850 . On Jun(' 6 , 1989 , oral 

a Lgumcnt o n the mo ti on was had al t ho agenda con f e r ence and all 

parties wore affo rded the oppo • tun it y t o be hc,u d. 

Publi c Counse l ' s pos i tion i s that t hi s i s a r ate case 

whi c h will bu rden fi r m customers w ith an additi onal $ 2 ,000,000 

dol la r s in conscrvatiun cos l. a nd t hat our procedure in 

granting the re l1ef r eques ted by T ECO was fatally c..loJf cctivc . 

Public Counsel contend s Lh at we would have to conduct a hea ring 

befo re final action , or u se our Proposed Agency Action 

procedure . 

Publ ic Counsel b ases its argument upo n l anguage i n the 

Admin i s trative Procedures Act r equto ng a hcc. ring beCo re the 

entry of a fi nal orde r a f fecti ng the substanti a l in terest o f a 

party. See Secti o ns 1 ~ 0 . 52 and 120. 5 7, fl o rida Sta tutes . 

Publ i c Counsel , h owever , misinte rprets the act and its 

appli cability . Section 120.57 i s not contro l! ing on t ho iss ue 

presented and docs not ent i t l e Public Counsel Lo a hearing . 

To the contra r y, we p r eci se ly followoJd lhe appl i c able 

ldlv . Section 120 72(3). Florida Sl atuLes , clearly pro vtdcs : 

Notw iths tanllirHJ any prov i s i o n o f this 
ChopLc r, al l public ut iliLic:; and compa n i es 

regu I a ted b y the Publi c Serv icc Couuni ss i o n 

s h a ll b e entitl ed t o proceed unde r t he 

inte ri m r ate prov i sions o f Chapter 364 or 

t he E.!Occdurcs f Ql. _ ra cs contained 
in Chapter 7 4 - 195, Laws FCo r Tda . o ras 

o lhe Lwi se pro vided by law. 

Publi c Coun:;r l ' s llrqument i s no t well taken because t he 

" o rder" O( whr c h Pul.ll11· Coun:wl compl.1iu:1 r:; in a vory r eal 

sense surplusage. The "file-a nd-su s pend" l aiV , Secti o n 366.06 , 

F l o rida Statutes. e nacted as Ch apter 74.195, J.aws o f Florida, 

provid~o:s that if t he Comm i ss i o n do c s no l o b ject t o Lhe proposed 

tariff changos within s ixty ( GO) d.Jys . L ll~ pro posed ra tes 

au tomatical ly go into oJtlcc t: 
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( 3) Pending a linal order by the Commission 
in any r ate proceeding under this Section, 
the Commission may withho ld con sent to Lhe 
operat ion of a 11 E.S an port ion Q f t:h~ nt.'w 
rate schecjulcs 1 _ delivt.'_tinq to tho; _!!ill.l..! Y 
requesting such increase , within 60 days, a 
reason or written s tatement of good cause 
for withholding its consen t . Such consent 
shall not be withheld Cor a period of l onge r 
than 8 months from the date of fi I ing the 
ne1-1 schedu l es . (Emphasis added). Sect i o n 
366.06 (3), Florida Statutes (1987 ). 

Here, as in F l orida I nterconnect v. Florida Public Se·rvice 

Commission, 342 So .2d 811 (Fla. 1977), adequacy o( notice is 

not a factor because the action taken by the Commission would 

have occur r ed had no heating whatsoever been held, since t he 

Conunission ' s inaction is equivalent to its consent. Cit izens 

v . Na o , 333 So.2d 1 (Fla. 1976). There t he cour t stated "we 
agree with Gulf Powe r than an inflexible hearing requirement 

was not intended inasmuch as the Commission can obviate any 
hearing requi rement simply by failing to act for 30 days. " 

Furthermore, in Footnote 9 the court stated: 

Obviously , the ques t ion of rlu e pa ocess does 
not arise if the Commission does not suspend 
the new r ates within 30 days. In th~se 

cases, the Legi sl a t ure has directed t hat 
proposed ra tes become effective on the 
thirty- first day. 

333 so .2d at 5. 

Although t he thitty (30) day provtsion of Seclion 366.06 

has been changed to sixty (60 ) d ay s , the ope rati on of the 

statute rema ins the same. As the court pointed out in Citizens 

v. Mayo , supra, the legi slative purpose behind the fi le and 
suspend statu te was to t educ' "a egul ato ay lag" inheacnt in full 
role proceedings . The legislature did not intend a full rate 

hea ring befo re all new rate schedu l es woul d become effective. 

Had il intended thal resull, Lhere could have been no need for 
the legislatu r e to enact t he f1 le and suspend statute at al l. 

Th i s is not to say that Public Counse l is lefl without 

recou rse by the file and suspend statute. Publi c Counse l has 

every opportunity Lo file i ts own complaint attacking 

application o( the tariff. Florida lnl~a CQ.!}.!l<'t:t Tc l c)ho ne 

I 

I 

Company v. Florida Pub! i c Set vice Commiss i on, sup t a. Public 

Counsel, howeve r, is in no position to complain about t he 

tariff h aving gone inlo effecl o n an inlerirn basis, as t here is 

no mechanism by which customers can ever recover interim 
c h arges where proposed rates go inLo cCCcc;L under the si xty 
(60) day prov ision of the file and s u spend law. Public Counsel 

ma y fil e a complaint attacking the prospecti ve application of I 
the t a riff. and if it d ocs so , we will be required to tender 
Publit. Counse l the opportun i ty foL a hearing conducted i n a 

fashion Cully compalib l e with the requirement s of t he l aw . 

Florida Interconnect Telephone Company v . fl orida Public 
Service Conunission, supra . 
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Although t he pr ocedures Co ll owed tn thi s docket were in 
compliance with the applicable l aw, it would nonethe less appear 
that Public Counsel has wai ved any objection it may have h ad to 
any procedu ral deCiciency. During the agenda con ( crence, 
Public Counse l hdd ample oppo r tu n ity t o v o ice any o b iecti o ns to 
any procedural deficiencies and fai l ed t o do so . Sec : 
Citi zens v. Publi c Serv i ce Commission, 435 So. 2d, 784 ( Fla. 
1983) where the f l o r id.J Supreme Court held that Pub l ic 
Couns el's failure t o identify hi s i ssues, either prior to o r at 
the prehearing confe r ence. con s tituted a wai ver. Likewise, i n 
the i ns tan t case . t he agenua con fe r e nce was held t o provide 
couns el an oppo r t unity t o rai s e i ssues of c o ncern . Comp are : 
Citizens v. Public Se rvice Commiss i o n , 383 So . 2d 9 01 ( f l a . 
1980). where nO parties were aii OI~ed t o parti c ipate at the 
agenda c onfere nce at which the Commi ssion ' s decis i o n wa s made . 

Public Counsel. in the instant case , r eceived copies of 
the initial petition , cop i es o f the SL.J(( r ecornmcnd.1tion, a 
copy o f the Commis s i o n con t e r c nce agenda as well as not i ce 
announcing t he speci f ic time , date and place of the agenda 
confe rence published in the fl o rida Adminis trat ive Weekly. 
Puhlic Coun se l wa s given ful l opportunity to parti c ipate i n t he 
agenda conference , and f ar l e d t o ouject to any o f the ol leyed 
pr ocedu ral deficiencies now set forth in it s motion. Where o ne 
h a!' actual no tic' o f pt ocecuing s , b11L uwkes no appearance or 
pr ovides no inpu t , it wa i ve s iLs ri ghts and thus i s estopped 
fr om challenging any irregu l a rity in l hu pr occcding. South 
fl o rida Regi o nal Planning Counsel v. ~Late , 372 So . 2d,---r59 
(Fla. 3 DCA 1979 ); Burger King £or~ora i o n v. Metro po litan Dade 
~ounly, 34? So . 2d 210 (F la . J DCA 1977). 

The t ssue o f waive r may have bee n a c l ose r o ne but Cor 
l alc t develo pment s invo lving parti c ipaliOII of rubli c Counse l. 
lll' t e , wher e ou r v o l e in the ins tant docket was relied upo n i n 
o ther docke ts , and whe r e our ord ' I formed the bas i s Co r a 
s t ipulated change in TECO " s conse rv<:~ti o n cost recov ery f<:~ctor, 

whic h was agreed t o by Publi c Counsel. t he waiver becomes 
· t ea r . An itroguiJtily in proceedinqs befo r e the cou rt may be 
.. Ji ved by sub sequent pr oceed ings o f parties , who , knowi ng the 
irregula rity, act without muking objection o r excepti on. 
Scarso v . Scarso , '18 13 So . 2d . 5'19 ( Fla . 4 DCA 1986 }; Hart v. 
~mith, 17 Fla. 767 (Fla. 1880 ); and Sec South F l o r ida Regi on~ 
Plannl.Dg_Cojln se l v. StaLe, Su1>ra , wher e i n the cour t held thal 
Catlure to intervene rn a suit c1ffccting the validi y oC a 
government action acts as a waive r and prec ludes fur t he r r eview 
of the act of the gover nment. In the instan t ca se, the 
A~s istant Public Counsel. who filed thi s motion wa s the same 
attorney who acquiesced in TECO " s st ipul at i o n, whi c h reflected 
ou r vote in this d ocket . The waiver i s c l ea r. 

Therefote , it i s 

ORDERFU by the Flor ida Public Se rvi ce Commi o;s i o n that 
Public Counsel ' s Ma r c h 16 , 1CJ89 Motion f o r Recon s iderat ion o f 
Order No . 2082S . i s hereby denied . 
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By ORDER o f 
lhis _li;_h _ day o f 

(SEAL.) 

MAP 

the Plorida Public 
JUNe __ _ 

Service 
19!!2__ 

Conunission. 

Divisi o n of Record s and Reporti ng 

NOTLCr· OP FURTHER PRO~EEO INQS OR JUD I <;_ !Ah..._RF:VIEW 

The Florida Pub! ic Service Commission is required by 
Se~:tlon 120.59(4), Florida Statutes . to notify par ties o( any 
Jd111ni stra t1ve hearing or judic ial r eview of Conunission ord e r s 
th ,l 1s av,Jilable under S~JcLion~; 120.57 0 1 120. b0 , Florida 
::>t.tutes. as well as the pr ocedures and time lirni Ls that 
apply. This notice should not bP construed t o mean all 
requests fo r an administrative hear ing o r judicial revie1<1 will 
be granted or r esult in the re lief sought . 

I 

Any party adversely affected by the Commi ss i o n' s final I 
action i n t hi s ma t ter may r equest: I) reconsideration of Lhe 
decision by filing a mot i on Co t r e c o ns ideration with the 
Directo r , Diviston o f Reco r ds and Reporti ng within fifteen (15) 
days o f the issuance of lhi s o r der in the f o r r- prescr ibed by 
Rule 25-22 .060, Florida Admi nistrative Code; 0r 2) judicial 
review by the Florida Supreme Cou r t in the case of a n electric . 
gas o r telepho ne utility 01 the First District Court of Appea l 
in the case of a water or sewer utility by fi l ing a notice of 
'PPcal with the Directo r, Division o f Reco rds and Repo rting and 
tling a copy of the no lrce o r ;.Jp(h'ill .nad the filing f 'e with 

the appropriate cour t . Th1s £ili ng must be completed wi t hin 
thirty {30) days after the issuance or t hi s ord e r. pursuant t o 
Rule 9.110. Florida kul<.'S of Appellate Procedure. The notice 
0 1 appeal must be in h•• f o tm SP•'cificd in Rule 9.900 (a), 
rlo rtdJ Rules o f Appellate Pt ocedutc. 
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