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BEFORE THE FLOR!DA PUBLIC SERVICE COMNISSION 

In R~: Complatn of HUGri KEITH against ) 
BEVERLY B~ACH ENTERPRISES, INC. d/b/a ) 
BEVERLY BEACH SURFSIDE UTILITY CO. for } 
overcharge o f contrtbutions-tn-ald-o f- ) 
construe 10n i n Fl agler County . } 

) 

DOCKET NO. 890450-WS 
vRDER NO . 22070 
TSSUFD: 10-19-89 

Pursu1nt to the Order Es ablishing Prehearing Procedure, 
Order No . 21592, issued July 21, 1989, a PreheaClng Conference 
was held on October 11, 1989, in Tallahassee, befo re 
Commisstoner Thomas l-1. Beard , Prehearing Officer . 

APPEARANCES: BEN E. G IRTt1AN, Esqu 1 re, Suit~ 207, 1020 E. 
Lafayet e Street, Tallahassee, Florida 32301 
On behalf of Hugh Keith 

I 

MARTIN S. FRIEDt1AN, Esquire, Rose. Sunds r om & 
Bentley, 2548 Blairs one Pines Drtve , 
Tallahassee, Florida 32301 
On beW( of Beve_fl Be~.b En.e_r2_rises, Inc. I 
d/b/a_Bev .. ~ .. Ox_ Be~h Surfstde Utiltty Co. 

BACKGROUND 

DAVID C. SCHWARTZ, Esquire, Flor1da Public 
Serv1ce Commissi ~r . 101 Eas Gaines Street, 
Tal ahassee, Florida 32399 - 0850 
On behalf of the Commission Staff 

PRENTICE P. PRUITT, Esquire , Florida Public 
Service Comm1sston, 101 East Gaines Street, 
Tallahassee, Flor1da 32399-0850 
Counsel to the Commissioners 

PREHEARING ORDER 

On March 28, 1989 , Hug h KPith filed a complaint against 
Beverly Beach Enterprises, Inc . d/b/a Beverly Beach Surfside 
Utility' Co. (Beverly Beach) f:)r alleged ove rch arges of 
contrtbutions-ln-atd-of - construction . On the basis of Mr. 
Keith' s complaint, this matter is currently set f o r an 
administrative hearing on November 8, 1989 . 
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PRErl~D TESTIMONY AND EXHIBITS 

Tastimony o f all witnesses to be sponsored by the parties 
has been prefiled, excep l:ha R~·,erly Beach shad file 
estimony regarding Issue 3 no later than October 25, 1989 . 

All pre!iled testimony in this case will be inser ed in o the 
record as though read after the witness has take n the stlnd and 
affirmed t he correctness of the testimony and exhibi.ts. All 
testimony remains subject to appropriate objecttons. Each 
w1tness will have the opportunity to orally summanze his or 
her tes imony at the time he or sh ta kes the stand. Upon 
inscr ton of a wttness· testimony, exhibtts appended thereto 
mdy be mar ked for tdenttftcatton. After opportunity for 
oppos 1 ng parties to object and cross-exami ne, the document may 
be moved in o the record. All other exhibits will be simila rly 
ident1Cied and entered at the appropr1ate t1me during hedling. 

Wi nesses are rcmtnded that on cross-examtna 10n responses 
t o questions calling foe a yes or no answer shall be answered 
yes or no ftrst, after which the witness may explain the answer. 

ORDER OF WITNESSES 

~2.P.ea ring For. _!2sues 

Hu')h Keith Hugh Ketth Issues L 2, 3 

Frank Seidman Hugh Ke1th Issues 1,3 

Ron London Hugh Ke1th Issues 1,3 

Siddhart h Pa tl Beverly Beach Issues 1,2 

Wllliam D. McGowan Beverly Beach Issue 2 

• Beverly Beach Issue 3 ---
• Beverly Beach's witness foe Issue 3 shall be identified no 

later Lhdn October 25, 1989. 

BASIC POSITIONS 

HUGH KEITH: 
Beverl y Beach. 

Hugh Keith has been charged excessive amounts by 
These e xcessive charges are for 1) contributions-
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in-aid-of-construe ion (CJAC), and 2 ) charges for w tee and 
sewer service made pnor to when Lhe utili y received 
authorization from the Public Service ComMiss1on to impose such 
charges . 

The CJAC charged was in excess o f both a) the amount agreed 
upon by the parties and b) the max1mum amount that would have 
been required by the PSC in accCJrdance wilh its guidelines in 
Rule 25-30.580, F.A.C. 

The rates charged for wa er and ~ew~r serv1ces were $2,000 
per mon t h fo r the six (6) months (Harch through Augu st , 1985 ) 
~rior to the utili t y's recetving PSC approval to charye interim 
rates and ten (10) month s (March through December , 1985 ) pr ior 
to the setting o f f 1nal rates and r:oceiving wa te r and sewe 
certificates. When--inteflm rates were set in Au)ust, an 
additional $750 pe r mon h was charged retroac t ivel y foe the 
preceding six (6) months, to make $ 2 , 7~0 per month the amount 

I 

then charged for the preceding si x ( 6) months and also charged I 
prospecti ve l y for the four (4) months t hat interim rates were 
1n e ffect . When final rates were set, an addttional $ 11 , 60 l.4 L 
was charged ret r oac ively by the utility for the ten (10) 
month s pr io r to the setting of final rates . 

No ne of these charges for wa ter and sewer service were in 
t he o r i ginal contract for purc hase and sa le o f the mobi l e home 
pa rk or in the addendum thereto , but they were demanded by the 
ut ility and their payment "'a s made by Hugh Ke ith, similar to 
Lhe ag reement o n the $125,000 amoun t of CIAC wh tch would be 
paid on behalf of t he mobi l e home park. 

The re f ore , Hugh Ke ith is entitled to recover the e xcessive 
amount s charged by Respondent for CIAC and to recove r water and 
sewer charges paid prio r t o when the utility wa s au t horized to 
co llect such c harges . 

BEVERLY BEACH: The parties entered into a contrdct w1th an 
addendum p rov id1ng Lha t Hugh Ke 1 th would pay a pro ra ta s hare 
of the cost of improvement~ t o the water and s ewet s y stems, 
which costs were subject t o de t ermi na tion by the PSC.: . There 
was ne v er any agreement to l1mit Mr . Ke ith 's pro rata share to 
$1 25 ,000. In Docket No . 870412-WS, the PSC issued Order No . 
18553 , whi ch appro v ed the reasonableness o f the costs of 
improvements as we l l as Mr . Keith' s p ro rata share. The I 
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charges for water and sewer service duru1g the cert1fication 
p roceeding were approved by the Commission in that proc~eding. 

STAFF: S aff's posittons are prellminary and based o n the 
maLedals filed by Lhe parties. The pre l im1nary posit 1ons are 
offered to apprise Lhe parties of hose pos1ti o ns . Staff's 
final posilions will be based on analysis of the evidence 
presented at hearing. 

Staff is of the opinion that this dispute is predominantly 
contractua1 and is properly the subject of the circu1 court. 
However, there are three limited issues wh1ch are w1 htn the 
sole jur1sdicLion of the Commission . 

_ISSUE~ AND POSITIONS 

1. ISSUE: Whe her Sever ly Beach collected the proper amount 
of conttibutions-in-a1d-of-construction {CTAC ) fr Jrr Hugh 
Ke ith. 

2. 

POSITION~ 

HUGH KEITH: The $ 235 , 943.38 rertuired to be paid by Hugh 
Keilh, under prot.t..st, as a condit1on for Beverly Beach to 
release the mortgage on the mobile home park was in excess 
of a) an agreement between the parttes limiting Hugh 
Keith's share of CIAC to $1 25,000 ; b) the maximum allowed 
by Rule 25-30.580, Florida Adminic;trat ive Code ; and c) the 
amount set i n Order No . 15504. 

BEVERLY BEACH: Hugh Keith ' s pro rata share of the water 
and sewer improvements was $ 235 ,765.44. There was no 
agreement to limit this amount to $ 125 ,000. The contract 
between Hugh Keith and Beverly Beach , establishing Mr. 
Keith's share of CIAC, ca nnot be amended exc ep in a 
wr itten form signed and delivered by each party. Mr. 
Keith held a partnersh t p interest in the park durtng the 
Public Service Commission proceeding in Do<..ket N..> . 
870412-NS, and the park participated tn that prot.eed.ng. 
He cannot now relttigate that determination . 

STAFF: No position as this time. 

ISSUE: Whether Beverly Beach made imptudent e xpenditures 
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on the consttuction of its water and sewer plan s . 

POSITIONS 

HUGH KEITH: There are many i terns purchased by the commo n 
owners of the utllity and the RV park which should not 
have been charged to the utllity. Hugh Keith ' s pro rata 
share of t hese expenses should be refunded by Beverly 
Beach. 

BEVERlY BEACH: Review of the expenses for improvements t o 
the water and sewer systems is barred, havino been decided 
in Order No . 18553 , issued December 16 , 1987. Rega rdless, 
those e x penses were rea so nable and prudent. 

I 

STAFF': Any e x penditu res mad:. afte r the close o f the test 
year of he utility 's las rate case are irrelevant or not 
ripe for this proceed1ng , but are pethaps t he proper 
subJect of the u ility ' s ne x t ra te c ase . As for I 
expendttures made wi tht n the test year o f t he last ra e 
case , Order No . 18553, issued December 16, 1987 , speaks 
for i self. The Order should not be disturbed unless the 
Commtssion finds that circums ances have changed o r ne w 
information ha~ been discovered . 

3 . ISSU~: Whether Bever l y Beach shou l d be fi ned ~nd r qui r ed 
to make a refund for water and sewet service charges made 
befo re autho rized by Commission Order. 

POSIT IONS 

HUGH KEITH : The utility c harged Hugh Keith f o r water and 
sewer services prior to being certificate d by t ht! 
Commissio n and prio r to receiving any authority fr om the 
Commission t o charge rates t o the publ ic . Ot der No. 14753 
i n Docket No . 840393-WS authorized the utility to beg 1n 
collect ing interim rates effective for meters r edd o n o r 
after Sep tember 5, 1985. Order No. 15504 autho rized 
permane n t rates to be c ollected for meters r ead o n or 
after January 17, 1986. A refund of $ 25 , 21 2 .04 plus 
interest is due. 

BEVERLY BEACH: The charges f or wa ter and sewer service 
during the certification proceedi ng were app ro ved by the I 
Commission in that proceedi ng. 
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3TAFF: No position at th1s t1me. 

STIPULATIONS 

1 . The parties have sti pulated 
deposit ion of Sid PateL taken June 
Prehearing Identification No. HK-4. 

o the authenticity o f the 
2 , 1988, and identified by 

2. The parties further st1pulated that Hugh Keith brings 
the Complaint in this proceeding both individually a nd as 
Trustee. 

EXHIBITS 

Witness 

Hugh Keith 

Proferred~ 

Hugh Keith 

Exhibit No. Description 

HK-1 - Monthly 
Payment for 
Water/Sewer Plant 
Expans ion 

HK- 2 - Nonthly 
Statements and Bi 11 
Summaries 

HK-3 Correspo ndence 

HK- 4 - Deposition 
of Sid Patel, June 
2, 1988 

HK-5 - Bills, 
Checks for Plant 
Expansion 

HK-5A - Bill 
Excerpts 

HK-SB - Check 
Excerpts 

HK-6 - Exclusive 
Mobile Home Dealer 
Agreement 
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Witness 

Hugh Keith 

Prof e r re.Q._J!y 

Hugh Keith 

Exhibit No . Descriotion 

HK-7 - Excerpts 
from Beverly Beach 
Annua l Report, 1988 

A - Contract for 
Sale and Purchase 
dated January 22, 
1985 

B - Addendum to 
Con tract for Sale 
and Purchase dated 
F'ebru ary 20, 1985 

I 

C - Letter from 
Larry o. Marsh to 
Perry w. Hodges I 
dated November 18, 
1986 

D - Order No . 
14753 , Docke t No . 
840393-WS issued 
Augus t 211 1985 

E - Orde r No . 
15504 I Docket No. 
840393-WS issued 
December 20. 1985 

F' - Lette r from 
Larry D . Marsh to 
Perry w. Hodges 
d a ted August 29 , 
1986 

G - Letter from 
Perry w. Ho dqes t o 
Larry D. MHsh 
dated Decembe r 2 I 

1986 

H - Comp 1 a in t I 

Circuit Court of 
Broward County 

I 
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\oJi tne;.,S 

Hugh Keith 

Frank Se i dman 

ProfEl_r red fbt 

Hugh '<eilh 

Hugh Keith 

Exhibit No . Descr i tion 

I - Order, Circuit 
Court of Flagle r 
County, June 20, 
1988 

FS-1 - Lelter to 
Shareholde rs , 8/1/85 

FS-2 - Le ter and 
at achmenl , to Mr . 
Pe rry H1dges , 
11/2 / 86 

FS-3 - Quantities 
o f "Ja te r and 
Wastewater Treated, 
1986 

FS-4 - Park Water 
Consumption and Lot 
Occupancy, 1986 

FS-5 - Daily Wa ter 
Output for t1onth 
wi th Highes t 
Pumpage Rate and 
Average of 5 
Highest Days 

FS-6 - Park Water 
and Wa stewater 
Treatment Capacity 
Requirements 

FS-7 - Water and 
Wastewa FH 
Treatment Plan t , 
Summary ot 
Additions 3nd 
Improvements 

FS-8 - Determi n­
ation of Maximum 
Park Contribution 
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~li tness Proferred_!!y 

Sid Patel Beverly Beach 

Exhibit No. Descripr1on 

BB-1 - December 13, 
1985 lettet from 
Sid Patel to Steve 
Tribble po1nting 
out erro~ in Staff 
Recommend~ tton in 
Docket No . 840393-WS 

BB-2 - January 18, 
1986 letter from 
Sid Patel to Steve 
Tribble po1nting 
out error in Order 
No . 15504 

I 

BB-3 - Relevant 
po rtions of I 
Sep ember 22 , 1987 
staff memorandum in 
Docket No. 870412-WS 

BB-4 - Re 1 evant 
portio ns of 
Novembe r 17, 1987 
s ta ( ( memorandum in 
Docket No . 870412-WS 

BB-5 - PSC Staff 
Audit Report in 
Docket No . 861365-WU 

BB-6 - June 6, 1985 
letter from Sid 
Pate 1 to Wi 11 i am 
Bec ker 

BB-7 - Augu -;t l, 
1985 memorandum to 
shareholders of 
Beverly Beach 
En terprises, Inc. 

BB-8 - August 29 , 
1986 l etter from 
Larry Marsh t o 
Perry Hodges 

I 
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Wi t ness 

William McGowan Beverly Beach 

Beverly Beach 

Exh ibit No. Description 

BB-9 - Schedule 
expla1n1ng invoices 
1n Ketth Exhibit 
HK-SA 

• 

• Beverly Beach shall file any exhtbi s i tn ends o offer for 
Issue 3 no la r than October 25 , 1989 

St~ff reserves the right to in roduce exhib i s for the 
purpose of cross-ex aminat1on. 

RULING.§ 

1. On October 3, 1989, Hugh Ke1th filed a Motion to Shorten 
Time t o Respond to Request for Admiss i o ns. Be.,ecly Beach filed 
an obieclion on October 10, 1989 . Hugh Ketth's Request for 
Admissions dealt soley wi th the au hent1c1ly of Sid Patel's 
deposition , which was stipulated to a the Prehearing 
Conference. Therefore, Hugh Keith ' s Motion to Shorten T ime t o 
Respond to Request for Admtsstons wa s denied. 

2 . On September 29 , 1989, Hugh Keith filed a Motion to Amend 
Complaint Lo include t wo additi o nal allegations. One ollegat1on 
was for water and sewer services charged before Comroiss.on 
authorization, wh ile the ot her wa s Cor discr1m1nalory CIAC 
charges . Beverly Beach responded o n October 4, 1989, obJecting 
to the inclusion of either allegati on. At the Prehearing 
Conference , Lhe Prehearing Officer denied the mot1on as for the 
discrimina tory CIAC allegation, as such issue was speciflcally 
dddcessed 1n Order No. 18553, i ssued December 16, 1987. The 
Prehearing Officer granted the motion as to the allegation of 
charges made ptior t o Commission authorization, wi th the 
provision tha Beverl y Beach s hall have un 11 Octo ber 25, 1989 , 
to preCi le testimony and exh ibits reg ardi ng t his new allegation . 

3. On August 8, 1989, Beverly Beach filed a Req uPst f o r 
Of f icia l Recogni tion of a ll materia l s in Dockets Nos . 81 0393-WS , 
8613 65-WU , and 870412-WS . No r esponse wa s filed. At the 
Prehearing Conference, t he Prchear i ng Officer granted the r equest 
with the modification that onl y ma terials from those dockets 
wh ich are cop ied and r eferenced in a party ' s exhibit are 
officia lly r ecognized. 
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PENDING MATTERS 

The parties seek a ruling upon Bev~rly Beach ' s Motion for 
Summaty Judgment . 

Beverly Beach, on October 16 , 
reconsideration of Order No. 22017, 
the Prehearing Of:tcer·s failure to 
to strike Frank Seidman ' s testimony. 

Based upon the foregoin9, i 1s 

1989 , f1led a mot1on for 
issued October 9, 1989, for 

grant Beverly Beach· s mot ion 

ORDERED by Commtssion~r Thomas M. Beard , as Prehearing 
Off ieee, that th1 s Prehea ring Order sha 1 1 govern the conduct of 

hese proceedings unless modtfted by the Commission. It ts 
further 

I 

ORDERED that Hugh Keith's Motions to Shorten Ttme and to 
Ame~d Compla1nl are disposed of as set forlh in t he body of this I 
Order. It is further 

ORDERED that Beverly Beach's Request for Official Rccog n1ti on 
is granted to the ex en set for h in the body of this Otder . 

By ORDER of Commiss1oner Thomas M. Beard as Prehearing 
Otficer, this _JJth day o f --~OC~TO~B=ER~----------- ' ~9 _ 

( S E A L ) 

DCS 

The 
Section 

NOTICE OF FURTHER PROCEEDI NGS OR JUDrCIAL REVIEW 

Florida Public Serv ice Commission is r equired by 
120 . 59{4), Florida Statu tes , t o notify parties of any I 
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admini~ ra 1ve hearing or judicial revie\t of Comm1ssion orders 
that 1s avallable under Sections 120.57 o r 120 . 68, Florida 
Sta utes, as well lS the procedures and ime limi s that 
apply. This not1ce should no be construed to mean all 
requests for an administrative heanng o r judicial revte•.-~ wi 11 
be granted or result in the rel1ef sough . 

Any parly adversely affected by this order, which is 
prelim1nary , procedural or interrnedtate in nature, may 
request: 1) reconsideration within 10 days pursuant to Rule 
25-22.038(2), Florida Administrar1ve Cod~. if issued by a 
P.rehearing Officer; 2 ) reconsideration within 15 days pursuant 
to Ru :e 25-22.060, Florida Adrnnistrative Code, if issued by 
the Commission ; or 3 ) judicial review by t he Florida Supreme 
Court , in the case of an electric, gas o r telephone utili y, c-r 
lhe F'ust Distcicl Courl of Appeal, in the case o f a water or 
se•..ter ut1lity. A motion for reconsiderat1on shall be filed 
wilh the Director, D1v1sion of Records and Reporting, in the 
form prescribed by Rule 25-22 . 060 . Florida Administrative 
CodP. Judicial review of a preliminary. procedural or 
intermed iate ruling or order is available if review of the 
fin a 1 act ion will not provide a n adequate remedy . Such review 
may be requested from the appropriate cour , as described 
above, pursuant to Rule 9.100 , Florida Rules of Appellate 
Procedure . 
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