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BEFORE THE FLORIDA PUBLIC ~ERVICE CO~MISSION 

In Re : ?etition for a Declarat~:y 
Statement by Wheelaorator North 
Ur o >Nard Inc . 

Docket ilo . 
ORDER: 
ISSUED: 

900277-EQ 
2 3110 
6-25-90 

The following Commissioners participated in the disposition 
of this matter : 

BY THE COMMISSION : 

MICHAEL WILSO~, CHAIR~AN 
rHOMAS 1\.\ . BEARD 

.3Er rY EASLEY 
GERALD L. GUNTER 

DECLARAroqy SrATEMENT 

By Petition filed Aprtl 4, 1990 , Wheelabrator ~orth 9roward , 
Inc . , (Wheelabrator) a qualified facility and successor in 
interest to Broward Waste Energy Co~pany, request~1 a ~eclnr,tory 
statement f r offi this Com~issio~ to determine whether and when it 
coulj exercise its o ne-time option to change its com~i tte~ 
capacity under the terms of its 1987 "Standard Off~r Contract for 
the Purcnase of Fi r m Capacity and Energy from a Qu ltfying 
Facili ty" with Florida Power and Light Company (FPL) . 

Ne Jetarm ine that we have jurisdiction ~vee thi~ or~ceeding 
pursllant to sections 366 . 04(3), 366 . 04(9), and 120 . 565, Florida 
Statutes . 

Interes t ed parties should take note that Rule 25-22 . 021 , 
Florida Administra tive Code , states" •• . [a] decl3ratory statement 
is a means of reso lving controversy or answering questi~ns or 
doubts concarning the applicability of any statutory p r ovision , 
rule , or orjer as it does , or may , apply to petition~r i~ his or 
her circumstances o nly." Ou r resolution of the question presenteu 
will apply only t o Wheelabrator ' s particul3r circumstancea . ~~ 
have relied en tire ly on the facts presentej in Whe~labrator ' s 
petition , and ~e have made no indepen1~nt 1nv~stigation or 
ve rification of those facts . Any material changes in the facts 
presented by patitioner may substantially alter or voil this 
declaratory statement . 

• T . 
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STArEME~T OF rH E FACrS A~D THE CA3E 

On ~a rch 13 , 1997, Sroward ~aste Energy Company , 
Wheelabrator's predecessor , entered into a Standard Of fer Con tr ac t 
f o r the Pu rchase o f Firm C1pacity and Ene r gy f r om 3 ~u~ li f 1 ~1 
Facility with Florida Po wer a nd Light Company . FPL a~rced t~ 
purchase all the e lectric powe r gene rated at th~ facility , a s~l id 
wa s te f ac ility in North Broward Coun ty , an~ it agre~d t v mak~ 
payments fo r t he amount of capacity desc ribed in sec tion 4 . 2 . 2 o f 
the contract . By the terms of that section , arowarJ antic1patej 
sel ling 45 , 000 ~~of com~ itted capaci ty to FPL, beginning o n Ap rt l 
l, 1992, a t rates based o n t he s tate wide avoided unit that has an 
anticipated in-se rvice date of Ap ril l, 1992 . A one -ti~e opt1on 
was provided that allowed the qua lifying facility to chang e its 
co.n.nitted capacity after in i t ia l facility t es ting , but prio r t o 
the co~me rci~l in-service date o r April l, 1990, whiche ver 
occurred first . The facility i s currently under co~s truction , and 
i s not scheduled f o r ope r a tion until the fir s t pa rt o f 1992 . 
Before A~ril 1 , 1990, Hhee laorator notified FPL by letter of 1 
chang e in its commi tted capaci ty fro~ 45 , 000 KW t o 53,500 KW . 
This incr ease j a~oun t of committed cdpacity is an esti~a te based 
upon desiy n changes to this facility a nd e xper1ence Whcelabrat~r 
has ac~u1 r ed in ope rdting o the r plants . 

Because init ial facility tes ting has no t occurred , 
whee l ab r a t o r is unsu re of the effect of it s '1arch 30 , 1990 letter 
t o FPL, and it is uncertain whethe r and when it may e xercise the 
contract 0ption t o fina lize its com~Ltted capaci ty . ihcel1b r ator 
has there fore filed this Petitio n f o r Decla r a t o ry State~ent askin9 
the Co~mission to interpre t its obliga ti0n t o es tab li sh the nou~t 
of capacity it is c~mmi tted to sell t o FPL under t he provisions of 
section 4.2 . 2 . Wheelab r a tor asks the Com~ission t o i ssue a 
declarato ry stdtement tha t its March 30 , 1990 letter t o FPL i s a 
suff icient e xe r cise of its o ne -time option t o i~c rease committed 
capacity under the t erms of sec tion 4. 2 . 2 of the s t andard offer 
c o n t ract . It also asks the Com~iss ion to al l ow it t o make a 
subsequent , additional "mino r adjustment (equal t o plus o r ~inus 
10%) to t he March 30 , 1990 anticipa t ed comn itted capaci ty level of 
53 . 5MW" , after initial facility t esting . If the Commission finJs 
that Whe e l abrato r may not ~ake a n a1jus tnent t o its ~a rch 30 , 1990 
c~:nmitteu capacitt a~ount , .iheelabrator alterna t ively asks the 
Commissi0 n t o allow it an ex t e ns i o n of ti~e t o e xerci se i t s 
one-time option afte r initial facility te s ting , even though that 
exercise woulJ occu r af t e r April 1, 1990 . 

PRELI~INARY MArrERS 

We find tha t in its Petitio n for Declaratory Sta tement, 
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Whee l ab r aco r has ~et the threshold requireme~ts of sec tion 
1 20 . 565 , Flo ri1a Sta t utes , and Rule 25 - 22 . 021 , Florida 
Adm inis tr a tive vOde . I t has demonstrated a genuine question o r 
doubt rega r ding che l eg it imacy of changing its committed capacity 
amo unt unde r i cs s t andard offe r con t ract with FPL . Ther_fore, we 
~ran t the Petition f~r Decla r ato r y Sta c~ment , but not in favor of 
the ~os it1on proposed by .he pe titione r . 

QUESTION PRESENTED 

~he~ i s che one-time option to notify FPL of 3 chanJe in 
commi c ted capacity available under the ter~s of ~heelabrator's 
scanda rd offe r contract? 

DISCUSSION 

Wheelabracor claims che answer to t he quescion ~ r esenLed 
abov~ is unclea r , because the te r ms of section 4 . 2 . 2 of the 
standard offer conc ract conflict wi t h each other . ~he~labrator 
a r gues chat while the section requires notice of final committed 
capaci t y to be given afte r i ni tial faci l ity testing , ~he~labrator 
does no t ha ve t o sell the capacity until April 1 , 1992 , the 
antic i pated i n-service date of the avoided unit . Testing could 
take place as late as the firs t quarter of 1992, but the notice of 
fina l committed capac ity ~ust be given to FPL no l3trr than April 
1 , 1990 . 

Section 4 . 2 . 2 of the standard offer contract j tates : 

I t i s the intent of QF co sell 45,000 KW of 
com:nitted capacity , beginning on April 1, 199 2 . ')F 
sha l l ha ve the one t i:ne opc ion of finalizing its 
commit t ed capacity af t e r initial facility t es ting 
and spec i fy (sic ) whe n capacity payllents are to 
begin . Such op t ion shall be e xcercised by 
providing fo r mal wr i t ten no t ice , in accordance with 
Paragraph 9 . 7 , i nfor.n i ng FPL of any chil'1:)e in t he 
commi tted capac i ty and beginning date abov e . In 
the event such notice is not received by FPL prior 
t o t he c~mme rcial i n-ser v ice dace of the facility 
of A~ril 1 , 1990 , whicheve r occurs fir s t , the 
committed capacity spec i fieJ in this Paragraph 
snall be considered as t he QF ' s committed capacity . 

~e do no t pe r ceive a con fl i c t in the ter~s of t his contract 
prov i sion , and we can easily interpret its language in a manner 
that avo i ds a ny ambigui t y . Sec t ion 4 . 2 . 2 plainly states that 
~heelabr a tor ~as a o ne-time option to ch~nge its com~ittcd 
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capaci t:y no later chan April l, 1990 , or the c o:n.nerc1al in-se rvice 
date o f the facility , wh icnever occu r s first . The optio n ~ay only 
be axercised , however , after facility testi~g . I niti3l E~c 1 l ity 

t es t ing is the condition preceden t t o exerci s e of the one -time 
OJ?t:ion . If t est i ng has not occurred before April 1 , 1990 , th~ 

opt ion i s no t ava ilab l e , a nd " the committed capacity s pec Lfi e d in 
t his para~raph shal l be cvns i dered as the QF ' s committed 
capacity" . Initi a l facility t est ing may well occu r long after 
April 1 , 1990 , but when i t doas , sec tion 4 . 2 . 2 provid~ ~ that t he 
co~~ itted capacity amount will be t he anticipa t ed capacity a~ount 

provided in the cont r act , and the one -t ime option to ~o1tfy Lh" 
com~i t:ted capacitJ amount is not available . 

It: has be en t:he Commiss i on's longstanding policy t o 
encourage cogenera tion while p r oviding the utilities with th~ 
plann1ny certainty t o a llo~ them to depe~d on the amount ~f 
capac ity com~ itted by OFs . To that end , the Commission requires 
utilities t o purcnas~ capacity from qualifyin~ facili t iz s while at 
the same time it p r ohibits a qualifying facility fro~ ancr 2a s ing 

I 

its capacity com.nitme~t to the utility without e..< ecutLng a ne w I 
contract for the increased amoun t a t the cur r ent avoided unit 
r a t e . The standard offer contract prov1s1o n in questio~ ,e r e ~a s 

presc ribed by Comm i ssion Rule 25-17 . 0d3 to s upp~ rt those po l i cy 
goals . · 

In OrJer No . 13247 , Docket No . 1330377-EU, "In r e : 
P r oc eedings to Implement Co~enera tion Rul e s , " tne Co~ ni ss ion 

d iscussed at length the need for plannin9 ce rta inty in r"3?ons~ t o 
a proposal that a J F be a llowed to modify unilate r a lly 1ts 
s t andard offe r capac ity com~itment . The Com~ iss i on n o te~ th1t 
s uch a provi sion p r esumably "wo uld afforJ mo re fl e xibllity t o t he 
QF shou ld mino r differenc es be tween t ne J en ign characte ri st LCS 3~1 

actual performance of a proposed QF occur . " ( Emphasis added . ) 1"'1 
th1 s co ntext , t he Comm i ss i on s t ated : 

Firm capacity purchases from QF3 repr~sent an 
alte rnative t o t he const ruction of c onve nti onal 
power plants . As such , when a uti lity enter s into 
a cont r ac t for t he purchase o f fir •n c.:1 pacity (r o'TI 1 
QF , the utility is entitled to rely on the l e ve l of 
Cdp~city committed to defer the con s truc tio n o f 
othe rwi se needed power capacity . Allowing a ~F t o 
modify its capacity commitme nt, up or dow~ , 1uring 
the life of a s tand ard offer con tr act only 
introduces uncertainty into the utili ty ' s planni~3 

p r ocess . This uncertainty r esult s in the risk that 
a utility may cons truct t oo much or too little 
g ene rating capacity to mee t t he needs of its 
customers . Ne ither situation i s in the best 
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interes ts of the ratepayers . The Rul~s pert~ini,g 
to standard offer contracts have baen carefully 
desig ned to prov ide the planning certainty require1 
to al l ow a utility to depend on the QF capacity and 
defer additional power plant construction . Shoul1 
a ~F wish to increase its capacity commitment , it 
i s easy enough lo enter into another s t an1arJ offer 
contract for the increased capacity . 

The Com~issi0n rejected unilateral ~odifications, ~ut state1 
1t would consider allowing changes in committed capacity on a case 
by casa basis , if mutual l y acceptabl2 t o the utility and the )F . 
It i s clea r , however , that the changes contemplateo were to be 
based on a QF ' s actual perfoPmance , and actual perform nee can 
only be deter~ined from facility testing . 

The allowance for a mode rate amount of flex1bility must be 
tied to the r esults of facility testing. In Orde r No . 21585 , 
Docket o . 890453 - EQ , " In rePetition of Ti:nber Ene rgy Resources, 
Inc ., for a Decla r ~tory Statement Regarding Upward Modifica tion of 
Committed Capacity A~ount by Cogenerators , " the Co~~ission 
conside r ed a contract provision very similar to Wheelabrator's and 
found : · 

Section 4 0f Florida Power's standard offer 
con t ract Joes address the need for a moderate 
amount of flexibility between what capacity a 
particular generating facility is predicted to 
produce (anticipated committed capacity) and wnat 
capacity that particular generating facility 
actually does produce after a reasonable test 
pe riod (actual committed capacity). The 
flexibi li ty , howevar , is purposely li~ited to s~all 
discrepancies between anticipated and actu1l 
com~itted capac ity of the o riginal ; c nerating 
facility . (Emphasis added .) 

So:ne flex1!:>ility is permitte•3 in W~eelabrator ' s contract 
also . Whee labrato r is allowed by contract to change its com~itted 
capacity , but only after init ial fac1l1ty testi,g and only before 
April 1 , 1 990 . Allowing it to change it s committed capacity 
before that ~ate without testing the facility , or after that 1ate 
with testing , introduces unnecessary uncertainty into the planning 
pr0cess and defeats the purpose of providing flexi~ility . As the 
Commission s t ated in rimber Ene rgy , the con tract p rovisions are 
"clear ly crafted to support the development of cogene ration while 
a t the same ti~e es tablishing a stability in the contractual 
process which cont ribu t es to stability in the utility planning 
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process . " Order No . 21595 , page 4 . 

The Commission prohibited Timber Energy fro~ increasing its 
capaci ty com~itment to the utility without executing a ne~ 

contract foe the in~ceased amount at the current avoided unit 
rate . Tn a Co.nmission recognized the problems inherent in ,1llowing 
JFs to obtain the older , h1gher avoided unit rates for 1n entire 
pr~ject by constructing additional capacity at a ti~e when avoljed 
costs ace lower . :lheelabrator argues , how~"ver, tha i t .J Jes ire t o 
increase its committed capacity is not motiv3ted by t he fact that 
the 1992 avoided unit rates are highe r than the current avoided 
untt rates . It contends that because of the 1999 change to the 
risk factor in section 366 . 051 , Florida Statutes, the dtfference 
in the avoided unit rates is effectively "a wash . " Petition , page 
6 . If that is the case , Wheelabrator should not have a proolem 
with entering into another ~ tandard offer contract at the cur rent 
avoided unit rate for the increased capacity that result s from its 
desi~n changes . As the Com~ission noted in its order imple~enti~g 

the cogenerat1on rules , it is easy enough to enter into another 
standard offer contract for the increased capac1ty at the cur rent 
avoided unit rate . Then , after the initial facility test1ng which 
i s scheduled to occur in late 1991, W~eelabr3tor ~ay exercise its 
option to moJ 1fy its new capacity commit~ent bazed upon the act~al 
capacity of its facility . 

CONCLUSION 

~e hold that ou r rules concerning utilities' ooligations to 
cogenerators and small power producers , Rule 25-17 . 090 , et . seq . , 
Florida Admini s trative Code , and the Commission's policies 
articulated in OrJer Nos . 13247 and 215J5, 1o not ~llow 
Wheelabrator to exercise the one -time option t o change its 
committed capacity befor e initial facility testing or Jfter Aprtl 
1 , 1990 . ~heelabrator must execute another contract for the 
increased amount of capacity at the current avoided unit rate i f 
it ~ishes t o increase its capacity commitment t o Florida Power and 
Light Co~pany . ~hee labrator may the n nake dj us tment s for s~all 
dis~repancies between anticipated and actu3l capacity after 
facility testing, as the contract per~its . 

Now , therefo re , it i s 

ORDER8D by the Florida Public Service Commission that the 
Petition fo r a Declaratory Statement filed by ~heelabrator North 
droward , Inc . is granted . It is further 

I 

I 

-I 



I 

I 

I 

DOCKEr NO . 
ORDER NO.: 
PAGE 7 

900277 - EQ 
23ll 0 

ORDEHEu chat the substance of the Declar.ltory Statement is 
as se t forth in the body of this order . It is fu rther 

OR~CRED t hat this docket should be closed . 

By Direction of the Florida Public Service Commission, 
t his 25 t h day o f --~JuU~N~E~------

( S E A L) 
t-iCd 
42l6G 

NOTICE OF FURrHER PROCEEDI'lGS OR JUDI:IAL .~EVIEW 

The Florida Public Se rvice tom~ission is require1 by S~ct1on 
120 . 59(4), Florida Statutes , to notify pa rti es of any 
administrative hearing o r judicial review ~f Co~~ission orJecs 
that i s available under Sections 120 . 57 or 120 . 68 , Flv cida 
Statutes, as well as the procedures and time li~its that apply . 
This notice should not be construed to mean all requests for an 
administrative hearing o r judicial review will be grante J ?r 
r esul t in the relief sought . 

Any party adverse ly affected by the Co~~ission's fi,al 
action in tn1s mat ter may request : l) reconsideration of the 
decision by filin~ a motion foe r econsider~tion with the Director , 
Division of Records and Reporting within fifte~n (15) days of the 
issuance of thi s o rder in the for~ prescribed by Ru l e 25-22 . 060 , 
Florida Ad mi nistrative Code; o r 2) judic1al revi~w by the Florida 
Supreme Court in the case of an e l ec tric , ~as ~r t elephone utility 
or the First District Court of Appe l in the case of a water or 
sewer utility by filing a no tice of ap~eal with the Director , 
Division of Records and Reporting and filing a copy of the notice 
of appea l and the filing fee with the appropriate court . Thi s 
filing must be completed within thirty (30) days after the 
i ssuance of this order , pursuant to Rule 9 . 110, Florida Rules of 
Appe llate Procedure . The notice of appeal must be in the form 
specif ied in Rule 9 . 900(a ), Florida Rules of Appe llate Procedure . 
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