BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Request for arbitration DOCKET NO. 981854-TP
concerning complaint of ORDER NO. PSC-99-0564-FOF-TP
Intermedia Communications, Inc., ISSUED: March 26, 1999

and petition for emergency
relief against GTE Florida
Incorporated regarding request
for physical collocation in
specific central offices. I

The following Commissioners participated in the disposition of
this matter:

JOE GARCIA, Chairman
J. TEIRY DEASON
BUSAN F. CLARK
JULIA L. JOHNSON

E. LEON JACOBS, JR.

ORDER_GRANTING MOTION TO DISMISS

BY THE COMMISSION:

On December 11, 1998, Intermedia Communications, Inc.
(Intermedia) filed a complaint with us against GTE Florida
Incorporated (GTEFL) fo.: denying Intermedia’s request for physical
collocation in certain GTEFL central offices. Intermedia claimed
that GTEFL had violated the Telecommunications Act of 1996 (Act)
and the parties’ Commission-approved agreement by denying
Intermedia space for physical collocation. Intermedia also
inaicated that it had filed its complaint in an efiort to preserve
its priority in the offices in which it had been denied space based
upon our decision to give Supra priority in certain BellSouth
central offices in Docket No. 980800-TP. Furthermore, Intermedia
acknowledged its obligation under its agreement with GTEFL to enter
into dispute resolution with GTEFL if GTEFL insists upon that
course of action. Intermedia conceded that the parties had not
entered into dispute resoclution, but indicated that GTEFL might not
insist on compliance with the dispute resolution provisions in the
agreement.
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The parties agreed to an extension of time for GTEFL to file
its response to Intermedia’s complaint beyond the time set forth in
Rule 28-106.204(2), Florida Administrative Code. On January 15,
1999, GTEFL filed a Motion to Dismiss Intermedia’s complaint.
Intermedia did not object to the timeliness of the Motion.

GTEFL asserted in its Motion to Dismiss that the parties must
use alternative dispute resclution to resolve any complaint arising
out of the parties’ agreement. GTEFL asked, therefore, that
Intermedia’s complaint be dismissed. On January 27, 1999,
Intermedia filed its Response to GTEFL’s Motion to Dismiss.

We have reviewed Intermedia’s Complaint in the light most
favorable to Intermedia, in order to determine whether its request
is cognizable under the provisions of the parties’ agreement,
Chapter 364, Florida Statutes, and the Act. As stated by the Court
in Varpes v. Dawkins, 624 So. 2d 349, 350 (Fla. 1lst DCA 199%3),
“[tlhe function of a motion to dismiss is to raise as a question of
law the sufficiency of facts alleged to state a cause of action.”
In determining the sufficiency of the petition, we have confined
our consideration to the petition and the grounds asserted in the
motion to dismiss. Sees Flve v, Jeffords, 106 So. 2d 229 (Fla. 1lst
DCA 1958). Furthermore, we have construed all material allegations
against the moving party in determining if Intermedia has stated

the necessary allegations. See Matthews v. Matthews, 122 So. 2d
571 (Fla. 2nd DCA 1960). Florida Statutes.

POSITIONS
GTEFL

GTEFL states that Article 12 of the parties’” agreement
controls this dispute. Article 12 states, in part, that:

The Parties desire to resolve disputes arising
out of this Agreement without litigation.
Accordingly, except for action seeking a
temporary restraining order or an injunction
related to the purposes of this Agreement, or
suit to compel compliance with this dispute
resolution process, the Parties agree to use
the following alternative dispute resolution
procedure as their sole remedy with respect to
any controversy or claim arising out of or
relating to this Agreement or its breach.
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GTEFL explains that the Agreement further outlines a detailed
process for negotiations and binding arbitration to be conducted
pursuant to the Commercial Arbitration Rules of the American
Arbitration Association. GTEFL notes that Intermedia concedes in
its complaint that the dispute resolution provisions in the
parties’ Agreement control in this situation.

GTEFL further explains that when it received Intermedia’s
complaint, it contacted Intermedia to inform the company that GTEFL
would insist on compliance with the dispute resolution provisions
in the Agreement, and that GTEFL expected Intermedia to withdraw
its Complaint. The Complaint was not, however, withdrawn.
Thereafter, the parties agreed to an extension of time for GTEFL to
file its response to Intermedia’s complaint, and GTEFL filed this
Motion to Dismiss.

GTEFL argues that Intermedia has no basis for its complaint,
because the parties’ Agreement clearly calls for alternative
dispute resolution as the only means of resolving disputes arising
out of the Agreement. GTEFL asserts that Intermedia has willfully
violated the parties’ Agreement by refusing to withdraw the
Complaint, and that we must now dismiss the Complaint.

Intermedia

Intermedia responds by agreeing with GTEFL that the parties’
agreement requires that disputes arising out of the agreement must
be resolved through binding arbitration. Intermedia arques,
however, that simply dismissing its Complaint will not resolve one
of Intermedia’s main concerns identified in its Complaint.
Intermedia explains that it filed its Complaint in order to
“preserve its priority consistent with the Commission’s decision in
Docket No. 980800~1P." Seg Order No. PSC-98-1417-PCO-TP.
Intermedia claims that it believed it was necessary to file this
Complaint, because of our decision in Docket No. 980800-TP that
Supra would be considered to have first priority in certain
BellSouth central offices, because Supra had been the first to file
a complaint when BellSouth rejected its request for physical
collocation, even though Supra was not the first company to request
space in the offices as cnntamplnted by Section 47 C.F.R. 51.323(f)
of the FCC’s Rules.

Intermedia claims that the facts set forth in its Complaint
are very similar to those in Docket No. 980800-TP. As such, it
believed it was necessary to filc this Complaint in order to
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protect its priority for space in the offices in dispute.
Intermedia notes that it would not oppose the is=suance of an Order
dismissing its Complaint if we either acknowledge Intermedia’s
priority or explain that the “first-come, first-served” rule, Rule
51.323(f), is applicable and that a Complaint is not necessary to
establish priority.

Taking all of the ’acts in Intermedia’s Complaint as true, we
find that the Complaint shall be dismissed. As set forth in
Section 12 of the Agreement, the parties have agreed t: utilize an
alternative dispute resolution process for resolving any disputes
that may arise out of the parties’ Agreement. Sge Attachment A. We
approved this Agreement by Order No. PSC-97-0719-FOF-TP, issued
June 19, 1997, Intermedia has conceded that it did not comply with
this process before it filed its Complaint. Proceeding with this
Complaint would contravene the clear terms of the Agreement. As
such, Intermedia has falled to state a cause of action upon which
we can grant relief. Thus, GTEFL's Motion to Dismiss is granted.

We note that in Order No. PSC-98-1417-PCO-TP, we clearly
stated that:

We consider our determination that Supra has
priori:y in these offices to be specific to
this complaint proceeding. Our decision
herein does not alter Supra's pnsition as it
applies to other central offices or to
separate proceedings regarding the North Dade
Golden Glades and West Palm Beach Gardens
central offices.

Order at p. 10. We further clarified our decision on this issue in
Order No. PSC-99-0047-FOF-TP, issued January 5, 1999. Therein, we
clarified the applicability of our decision in that Order:

If any ALECs find it necessary and
appropriate to file complaints regarding
physical collocation, we shall address such
complaints on a case~-by-case basis.
Retaliatory pleadings with no basis other than
to attempt to improve an ALEC’s place in line
in a central office will not be condoned. 1In
addition, we believe that it would be more
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appropriati.: to address any additional concerns
regarding implementation of the “first come,
first served” rule within BellSouth’s pending
waiver dockets.

Order at p. 11.
We further stated that:

+ + « Supra should be allowed to have priority

in these central offices for purposes of this

complaint proceeding, because Supra brought to
our attention the fact that BellSouth had been

denying requests for physical collocation
without seeking waivers from the state
commission as required by the Act,

[Emphasis added.] Order at p. 15.

As we have indicated, we still consider the FCC's “first-come,
first-served” rule applicable in most circumstances. As such, we
do not believe that it was necessary for Intermedia to file this
Complaint to establish its priority in GTEFL’s central offices.
Furthermore, although Intermedia believes that the facts of this
case are similar to those set forth in Docket No. 980800-TP, the
pleadings clearly denonstrate GTEFL’s insistence in this case that
the parties submit .o the dispute resolution process set forth in
the parties’ agreement. 1In view of this insistence by GTEFL and
Intermedia’s willingness to engage in the dispute resolution
process, it is apparent that GTEFL has not absolutely denied
Intermedia space in GTEFL’s central offices without seeking waivers
from the state commission. Thus, Intermedia has not brought to our
attention the same problem that was brought to our attention by
Supra in Docket No. 980800-TP.

Based on the foregoing, it is therefore

ORDERED by the Florida Public Service Commission that GTE
Florida Incorporated’s Motion to Dismiss is granted. It is further

ORDERED that this Docket shall be cloaed.
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By ORDER of the Florida Public Service Commission this 26th
day of March, 1999.

BLANCA S. BAYO, Director
Division of Records and Reporting

By: _ﬂﬁ.}f-e{-—‘
Kay Flyin, Chigf

Bureau of Records

(SEAL)

BK
NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative

hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for ‘:econsideration with the Director, Division of
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Director,
Division of Records and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rules of Appellate Procedure.
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