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BEFORE THE PUBLIC SERVICE COMMISSION

	In re: Petition for authority to recover prudently incurred storm restoration costs related to 2004 storm season that exceed storm reserve balance, by Florida Power & Light Company.
	DOCKET NO. 041291-EI

ORDER NO. PSC-05-0283-PCO-EI
ISSUED: March 16, 2005


The following Commissioners participated in the disposition of this matter:

BRAULIO L. BAEZ, Chairman

J. TERRY DEASON

RUDOLPH “RUDY” BRADLEY

CHARLES M. DAVIDSON

LISA POLAK EDGAR

ORDER GRANTING MOTION FOR LEAVE TO AMEND PETITION AND FILE SUPPLEMENTAL DIRECT TESTIMONY, DENYING MOTION TO RESCHEDULE HEARING OR HOLD PROCEEDING IN ABEYANCE, AND REVISING ORDER ESTABLISHING PROCEDURE
BY THE COMMISSION:

On November 4, 2004, Florida Power & Light Company (“FPL”) filed a petition seeking authority to recover prudently incurred restoration costs, in excess of its storm reserve balance, related to the hurricanes that struck its service territory in 2004.  In its petition, FPL asserted that as a result of Hurricanes Charley, Frances, and Jeanne, FPL estimated its storm-related costs to be approximately $710 million, net of insurance proceeds, which would result in a deficit of approximately $354 million in its storm reserve fund at the end of December 2004.  By its petition, FPL proposed to recover this estimated deficit through a monthly surcharge to apply to customer bills based on a 24-month recovery period.

A formal administrative hearing on FPL’s petition is scheduled for April 20-22, 2005.  By Order No. PSC-04-1150-PCO-EI, issued November 18, 2004 (“Order Establishing Procedure”), controlling dates and procedures were established to govern this proceeding.  Among other things, that order required that FPL’s direct testimony in support of its petition be filed by November 24, 2004; that intervenors’ direct testimony be filed by February 8, 2005; that Commission staff testimony, if any, be filed by February 22, 2005; and that rebuttal testimony be filed by March 8, 2005.  To date, FPL has timely filed its direct testimony, and the Office of Public Counsel (“OPC”) and staff have timely filed direct testimony.

On February 4, 2005, FPL filed a motion for leave to amend its petition and file supplemental direct testimony to reflect an updated estimate of FPL’s storm-related costs.  Along with its motion, FPL filed its amended petition and supplemental testimony.  On February 10, 2005, OPC filed a response in opposition to FPL’s motion, along with a motion to hold this proceeding in abeyance or, in the alternative, reschedule the hearing.
  On February 22, 2005, FPL filed a response in opposition to OPC’s motion.

This Order addresses FPL’s motion for leave to amend its original petition and file supplemental direct testimony and OPC’s motion to hold the proceeding in abeyance or, alternatively, to reschedule the hearing.  We have jurisdiction pursuant to Chapters 120 and 366, Florida Statutes.

Arguments of the Parties
In its motion for leave to amend, FPL states that it now estimates its storm reserve deficit to be $533 million (jurisdictional) and asks for leave to amend its original petition to reflect this new amount and to request recovery of this new amount for an additional 12-month period, for a total of 36 months or such shorter period as is necessary to recover the deficit.  FPL asserts that this additional recovery period is proposed to allow FPL to recover the deficit over a reasonable period of time without increasing the amount of its proposed monthly surcharge.  FPL further asserts that its amended petition does not alter the level of the proposed surcharge, the proposed allocation of the surcharge, or the methodology by which costs were booked to the storm reserve.  Thus, FPL contends that its amended petition will not prejudice or affect the substantive rights of the parties to this docket.


In its response to FPL’s motion, OPC asserts that granting FPL’s motion would unduly prejudice OPC’s ability to present its case.  OPC states that the supplemental information provided in FPL’s amended petition and supplemental testimony as support for its updated estimate consists solely of two tables, each on a single page, with total dollar figures broken down by broad categories.  OPC contends that we should deny FPL’s motion because, based on the amount of supplemental information provided, it will be required to engage in extensive discovery to determine if the updated charges are even justified.  OPC asks that we hold this proceeding in abeyance until such time as FPL can demonstrate that it is requesting final, accurate numbers for the storm cost recovery it proposes to collect from customers.  If FPL is permitted to amend its petition and supplement its testimony, OPC contends that due process requires, at a minimum, that OPC be provided the same amount of time it had to conduct discovery on the original petition (approximately three months) and be permitted to file supplemental testimony.  To provide this opportunity, OPC asserts that we must adjust the hearing schedule.


In its response to OPC’s motion, FPL argues that OPC would not be prejudiced if we were to allow the amended petition under the existing procedural schedule.  First, FPL argues that OPC cannot reasonably argue that it believed FPL’s original cost estimate to be final.  FPL asserts that the number was always an estimate and was labeled as such.  Second, FPL argues that OPC, as evidenced by its pleadings, discovery, and testimony in this docket, has approached the issues in this case on the basis of types or categories of costs charged to the storm reserve, accounting and regulatory principles, contract interpretation, and public policy.  FPL asserts that nothing about the updated estimate or FPL’s request to extend the recovery period prejudices either OPC’s approach to this case or the positions OPC has taken.


In its response, FPL suggests that OPC’s motion is an attempt to delay this proceeding.  As support, FPL states that OPC has conducted no discovery concerning the updated estimates in the one month period since FPL informed OPC of the updated estimate.
  FPL also states that on January 28, 2005, after being informed of the updated estimate by FPL, OPC deposed the FPL employee who prepared the estimate of storm damage costs but asked no questions about the facts underlying the updated estimate.  FPL contends that these facts undermine OPC’s argument that it needs an additional three months to conduct extensive discovery.  FPL notes that the discovery deadline established for this docket is April 8, 2005, and that parties thus have six weeks remaining to conduct discovery.  FPL further asserts that any discovery responses it has provided OPC and the parties since January 21, 2005, have been based on the updated estimate.  Additionally, FPL states that, on its own initiative, it undertook to determine which of its previous discovery responses required updating based on the updated estimate.  As a result, FPL states that on February 18, 2005, it provided all parties with updated responses to nine interrogatories and made available to parties an updated response to an OPC request for all work papers and documents used by FPL to develop its estimates for storm recovery.

FPL contends that where OPC has opposed FPL’s recovery of storm costs, it has done so based on regulatory principle and policy.  Therefore, FPL argues, its amended petition only changes the amount of money in the categories that OPC argues should not be eligible for recovery.  FPL asserts that OPC’s contention that it must conduct extensive discovery on the updated estimate has merit only if its litigation positions will be different with respect to the updated estimate than it was with respect to the original estimate.


To address OPC’s concern that FPL’s updated estimate is still an estimate and may not represent the final amount for which FPL will seek recovery, FPL states in its response that it will agree to limit recovery of storm restoration costs through the proposed surcharge to the amount of its updated estimate of its storm reserve deficit.  Further, although FPL believes it is not required by due process under these circumstances, FPL states that OPC could be afforded the opportunity to file testimony addressing the points in FPL’s supplemental testimony without delaying the hearing scheduled for April 20-22, 2005.  FPL states that if OPC’s motion is denied, it will commit to respond within 10 days to discovery that addresses the points in the amended petition, as opposed to the 20 day response time provided in the Order Establishing Procedure.  FPL suggests that if OPC is given the opportunity to file supplemental direct testimony, such testimony should be due by March 14, 2005, with any additional rebuttal testimony from FPL due by March 25, 2005.  If this schedule is approved, FPL also suggests that the due date for Prehearing Statements be moved from March 22 to March 31.

Analysis and Findings
Pursuant to Rule 28-106.202, Florida Administrative Code, “[t]he petitioner may amend [its] petition after the designation of the presiding officer only upon order of the presiding officer.”  Until hearing, the “presiding officer” in Commission proceedings is the Prehearing Officer.  Given the significance of the issues presented in the parties’ pleadings, the Prehearing Officer in this docket asked that this matter be addressed by the full Commission.

The law is clear that leave to amend pleadings should be freely granted in order to allow disputes to be resolved on their merits.  Although this policy diminishes as the case progresses to trial, in exercising our discretion to allow the amendment, we must weigh the amendment in terms of the prejudice to the opposing party in the preparation for trial.
  Given that FPL’s motion and amended petition were filed only two business days prior to the deadline for intervenor testimony in this docket, we find that OPC would be unduly prejudiced if it was not provided a reasonable opportunity to conduct discovery concerning FPL’s amended petition and supplemental testimony and the opportunity to supplement its prefiled direct testimony.

We find that OPC can be provided this opportunity within the time remaining prior to the hearing scheduled for April 20-22 in this docket.  We find that, conceptually, the terms suggested by FPL are reasonable for this purpose.  In particular, we revise the Order Establishing Procedure by approving the following provisions to govern this proceeding with respect to FPL’s amended petition and supplemental direct testimony:

1. FPL shall be granted leave to amend its original petition in this docket and to file supplemental direct testimony in support of its amended petition.

2. Any discovery conducted by OPC, other intervenors, or Commission staff that addresses the substance of FPL’s amended petition or supplemental direct testimony shall be conducted in accordance with the procedures set forth in Section VI of the Order Establishing Procedure, except that responses shall be served within 10 calendar days of receipt of the discovery request.

3. OPC shall have the opportunity to continue the depositions held January 28, 2005, for the limited purpose of inquiring into the new matters raised in FPL’s amended petition and supplemental direct testimony.

4. OPC shall be permitted to file supplemental testimony by March 18, 2005, related to the new matters raised in FPL’s amended petition and supplemental direct testimony and to update its testimony to address FPL’s updated estimate.

5. Other intervenors shall be permitted to file testimony by March 18, 2005, for the limited purpose of addressing the new matters raised in FPL’s amended petition and supplemental direct testimony.

6. Staff shall be permitted to file supplemental testimony by March 18, 2005, related to the new matters raised in FPL’s amended petition and supplemental direct testimony and to update its testimony to address FPL’s updated estimate.

7. Any FPL testimony offered to rebut the previously filed testimony of OPC and Staff shall be filed by March 8, 2005, as set forth in the Order Establishing Procedure.  FPL shall be permitted to file supplemental rebuttal testimony by March 28, 2005, in response to any supplemental testimony filed by OPC or Staff (as permitted by items 4 and 6, above) or any testimony filed by other intervenors (as permitted by item 5, above).

8. Prehearing Statements shall be filed by all parties by March 28, 2005.

Although FPL has indicated that OPC has conducted no discovery to date concerning the particulars of FPL’s amended petition and supplemental testimony, OPC will be able to conduct such discovery under the above terms with the knowledge that it will be permitted the opportunity to supplement its testimony.  Given the opportunity for OPC to have conducted discovery since the filing of FPL’s amended petition and supplemental testimony and given FPL’s efforts to date to provide updated responses to prior discovery, we find that the above procedures will provide OPC a reasonable opportunity to conduct discovery related to the substance of FPL’s amended petition and supplemental direct testimony and to amend its testimony as it deems necessary.  As FPL asserts, the bulk of OPC’s case appears to be based on arguments that certain types of costs should not be charged to the storm reserve and that the stipulation resolving FPL’s last rate proceeding precludes FPL from recovering any amounts unless FPL’s return on equity has fallen below ten percent.  It appears, therefore, that the primary effect of FPL’s amended petition on OPC’s case is to change the amount of money in the categories that OPC believes should not be charged to the storm reserve.  Thus, while we believe that the opportunity to conduct additional discovery is merited, we do not believe that an additional three months of discovery is necessary.


As a result of FPL’s agreement to limit recovery of storm restoration costs through the proposed surcharge to the amount of its updated estimate of its storm reserve deficit, the basis for OPC’s motion to hold this proceeding in abeyance no longer exists.  Based on our discussions with the parties at our March 1, 2005, Agenda Conference, it is our understanding that if storm restoration costs beyond the updated estimate are identified, FPL will not seek recovery of such costs through the proposed surcharge or in any other cost recovery proceeding.

Based on the foregoing, we grant FPL’s motion for leave to file an amended petition and supplemental direct testimony and deny OPC’s motion to hold this proceeding in abeyance or, alternatively, to reschedule the hearing.  Further, we revise the Order Establishing Procedure by adopting the procedural terms set forth above.


It is therefore

ORDERED by the Florida Public Service Commission that Florida Power & Light Company’s motion for leave to amend its petition and file supplemental direct testimony is granted.  It is further

ORDERED that the Office of Public Counsel’s motion to hold this proceeding in abeyance or, in the alternative, to reschedule the hearing is denied.  It is further


ORDERED that the Order Establishing Procedure in this docket is revised by our adoption of the procedural provisions set forth in the body of this Order and is affirmed in all other respects.  It is further


ORDERED that this docket shall remain open.


By ORDER of the Florida Public Service Commission this  16th day of March, 2005.

	
	BLANCA S. BAYÓ, Director

Division of the Commission Clerk

and Administrative Services

	
	


	By:
	/s/ Kay Flynn

	
	Kay Flynn, Chief

Bureau of Records


This is a facsimile copy. Go to the Commission's Web site, http://www.floridapsc.com or fax a request to 1-850-413-7118, for a copy of the order with signature.

( S E A L ) 

WCK

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW


The Florida Public Service Commission is required by Section 120.569(1), Florida Statutes, to notify parties of any administrative hearing or judicial review of Commission orders that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and time limits that apply.  This notice should not be construed to mean all requests for an administrative hearing or judicial review will be granted or result in the relief sought.


Mediation may be available on a case-by-case basis.  If mediation is conducted, it does not affect a substantially interested person's right to a hearing.


Any party adversely affected by this order, which is preliminary, procedural, or intermediate in nature, may request: (1) reconsideration within 10 days pursuant to Rule 25-22.0376, Florida Administrative Code; or (2) judicial review by the Florida Supreme Court, in the case of an electric, gas or telephone utility, or the First District Court of Appeal, in the case of a water or wastewater utility.  A motion for reconsideration shall be filed with the Director, Division of the Commission Clerk and Administrative Services, in the form prescribed by Rule 25-22.060, Florida Administrative Code.  Judicial review of a preliminary, procedural, or intermediate ruling or order is available if review of the final action will not provide an adequate remedy.  Such review may be requested from the appropriate court, as described above, pursuant to Rule 9.100, Florida Rules of Appellate Procedure.

� On February 11, 2005, the Florida Industrial Power Users Group (FIPUG) filed a notice of adoption of OPC’s response and motions.


� Although its amended petition and supplemental testimony were not filed until February 4, 2005, FPL states that it notified OPC of the updated estimate on January 20, 2005.


� Newman v. State Farm Mutual Auto Insurance Co., 858 So. 2d 1205 (Fla. 4th DCA 2003).


� While we recognize that FPL may have provided its updated estimate to OPC on January 20, 2005, FPL did not formally seek recovery for the storm reserve deficit resulting from the updated estimate until February 4, 2005, when it filed its amended petition and supplemental testimony.  We believe that OPC should not be held responsible to respond to a case that has not yet been presented.  Further, even if OPC had served written discovery concerning the amended petition and supplemental testimony on January 21, 2005, it would not have received responses prior to the depositions held January 28 or its testimony due date of February 8.  Finally, while FPL’s initiative to update its discovery responses has not gone unnoticed, the updated discovery responses were not provided until February 18.






