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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

I n re: Prima ry jurisdiction referral 
from the Ci rcuit Court for the Sixth 
Judicial Circui t, Pinellas County, 
i n Circuit Civil No . 87-141 99-7 

DOCKET NO. 880815-TL 

ORDER NO. 21006 

ISSUED : 4-10-89 

ORDER ON RENEWED MOTION TO STRIKE 

At a hearing in the above-referenced matter conducted on 
March 23, 1989, we requested the parties to submit written 
pleadings concerning the objections raised by Home Shopping 
Netwo rk, Inc. (HSN) to certain testimony presented by witnesses 
for GTE Florida Incorporated (GTEFL). HSN had filed a Monon 
to Strike on January 17, 1989. On March 28, 1989, HSN filed a 
Renewed Motion to Strike Certain Pre-Filed Written Testimony, 
and on March 29, 1989, HSN filed a corrected copy of this 
pleading (the Renewed Motion) . On March 30,1989, GTEFL filed 
its Response (the Response). 

Pursuant to our direct ions, HSN attached to the Renewed 
Mo tio n interlined versio ns of the pre-filed testimony of GTEFL 
Wi t nesses: Patricia c. Bryan, Ben R. Pilcher, Brad Hicks and 
Robert E. Stewart, indicating the portions sought to be 
striken. In support of the Renewed Motion, HSN raises six 
types o f objections which are di scussed below. The Attachment 
to this Order is a page and 1 ' ne listing of each respective 
witness's pre-filed testimony claimed by HSN to be 
inadmissible. It identifies the type of objection made by HSN 
with respect to each portion of the testimony. 

A. SCOPE LIMITATION OBJECTION 

HSN contends t ha t po rtions of the testimony of Witnesses 
Bryan, Hicks and Stewart -- identified as Objection •A• on the 
Attachment -- relate to matters beyond the scope of referrals 
adopted by the Florida Supreme Court in Southern Bell Tele. and 
Tele. Co. v. Mobile America Corp., 291 So .2d 199 (Fla. 1974) 
(Southern Bell). In HSN's view, the hold i ng in Sou t hern Bell 
permits a court to refer to the Commission only •intricate 
problems of a technical nature,• supra at 202, requiring the 
application of our regulatory expertise. 

GTEFL responds that HSN has misinterpreted the Southern 
Bell holding, pointing out that the Supreme Cou r t said that a 
court may find it desirable •to ut i lize the expertise of the 
PSC regarding statutory compliance as to service;· supra at 
201. According to GTEFL, this ruling does not limit the scopll 
of referral to purely technical information as urged by HSN. 
Moreover, GTEFL alleges t hat even technical information must 
not be considered in a vac uurn, particularly regarding specific 
allegations about adequacy of service. 

After c o nsider ing the arguments and reviewing the 
testimony which is the subj ect of HSN's Scope Limitalion 
Objection, we deny this objection in all instances rai sed by 
HSN because we do not interpret the Southern Bell holding in 
the same manner as HSN. we do not believe that the Supreme 
Court intended for t hi s decisio n to limit to purely technical 
matters the scope of our consideration of issues referred by a 
court. 
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Any attempt t o facto r out non- technical evidence proffer~! 
1n a hearing would pro ve coun terp t oduc t ive , in o u r view, since 
such a limitation could only serve to impede ra t her than 
promote o ur understand ing o f t ho i ssucs unde r conside ra t i o n . 
Accordingly, we re ject in gene r a l t he argurncut t ha t o u r I 
authority to consider referrals embraces only t echnical 
material. Our jurisdictio n to answer refer ra l questions must 
encompass a c onsidera tion of non-tec hnical facts that provide 
useful background and explanato ry info rmation placing the 
evidence in a proper perspective, the r e by faci l it ating o u r 
decisio n-making. 

B. REFERRAL LIMITATION OBJECTION 

HSN o b jects to certain matters contained i n t he testimony 
of Witnesses Bryan, Hi c ks a nd S tewart identified as 
Objection "B" o n the Attachme nt -- o n grounds t hat they are 
be yo nd the scope of the Commi ss i on' s jurisdictio n which is sai d 
to be limited by the Court ' s referral. HSN argues that the 
Court de f ined the sco pe o f the Commission's jurisdiction by the 
questions it refe r red and that the testimony subject to this 
o bjecti o n must be stri ken because it e xceeds t he scope of the 
referred quest ions. 

GTEFL r e plies t hat the Court' s Referral Order specifies 
t ha t each questio n is to be an~wered in relation t o the 
adequacy of service provided HSN by GTEFL unde r applicable 
statutes and Commis s i on rules. GTEFL maintains that the 
testimony covered by HSN's Ref e rral Limitation Objection I 
addresses whether GTEFL provided adequate service in accordance 
with these statutes and rules. As an example, GTEFL identifies 
issues concerning network functio nali ty and the availability of 
alternative services as re lating to the question of whether 
adequate service was furnished to HSN specifically . 

Accordi ng to GTEFL, t he factua l circumstances surrounding 
the issue of ade quacy of service must be addressed in order for 
th'e Commission to determine how this question should be 
ans we r ed fo r the Cour t. Unde r Rule 25-4.071(3), Florida 
Adminis trat i ve Code, te lepho ne compa nies must design their 
netwo rks based upo n "realistic f orecasts of growth." GTEFL 
claims that Witness Bryan ' s testimony i llus trates that the 
growt h c omponent used in planning is derived, in part, from 
data provided by the company' s hi g h-vo lume custome r s. For this 
reaso n, info rmation rec eived from HSN ct bout its traffic 
fo recasts is said to be relevant to the question of whether the 
service provided by GTEFL wa s adequate. GTEFL believes that 
these facts furnish useful bac kgro und info rmatio n that allows 
us to place the technical aspects of service adequancy into 
proper context. 

Initially, we are compelled to point out that our 
j uri sdiction derives from Cha pte r 364, Florida Statutes, and 
cannot be e xpanded or c ontracted by the Court. However, the I 
questions referred by t he Court do limi t the scope of our 
i nqu iry into the adequacy o C GTEFL' s serv i ce to HSN . T"ese 
questio ns c l ea rly relate t o issues of service ade quacy raised 
by HSN i n its c omplaint filed with t he Court. 
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Upo n review of the subJect testimony, we deny t he Refe r ral 
Limitation Obj ecti on 1n each instance that HSN raises it 
because this tes timony falls within the scope of the question 
relating to service adequacy. The test imony relates to HSN 's 
t r aff i c i nfo r mati o n that ts possessed by GT EF'L . I t conce rn s 
GTEFL' s attempts t o con vey to HSN t h is data indic ati ng tha t 
large numbers of calls were not being answe red by HSN . We find 
this tes imony t o be relevant to t he service adequacy quest ion 
because 1t tends o s how that GTEFL, as obliga t e d by Rule 
25-4.071(3 ) , attempted to e xchange informat i o n with HSN. This 
test imony is relevant to GTEF'L ' s ef f o rts t o des ign its networ k 
which is, in par t , dependen t upo n the c apabilities of HSN, as a 
subscribe r with il large traff i c l oad, in handling ca l l s 
del1ver.:!d to it . We ll.:!li.:!VC s uc h info rmation a l .:! l to r ts to lJc 
an importan t part o f the adequacy o f serv ice equation. 

C. HEARSAY 0BJECTION 

HSN asserts t hat certa i n parts of t he test imo ny o f all 
four GTEFL witness es i s hearsay. sec t he testimony i denti fied 
as Ob jec ti o n " C" o n t he At tachmoiil-:· HSN complai n s that this 
testimo ny reltes o n st.:~teme nt s made by persons who are not 
testif y 1nq 1n th1s p r oceeding. Ucc.:~use these statemen ts are 
offerred by these witnesses to prove the truth of the matte r 
asser ted. HSN asks that they be st r i ke n as hears ay. 

GTEF'!. cha r g es that hearsa y t s ovtdencc thal is admissab l e 
in ou r p r oceedi ngs. GTEf'L cites Section 120. 58 ( 1) ( a ), Florida 
Statutes, whi c h prov i des as fo ll ows: 

Hea r say e vidence may be u sed fo r the 
pu rpose of s upplementi ng o r e x p la ini ng other 
cvtdence . but it s hall not be suff i cie nt in 
Itself to suppo rt a fi nd ing unless i t wou l d be 
admissi b l e ovet ObJeCtion i n civil actinns . 
This pa r agraph appl ies o nly to proceedings under 
s . 120 . 57 . 

GTEF'L Cites a line o f l cya l p rcc odcn ls \~hi c h ho l d that 
administrative agenc i es are not lJo und by lite stL ICt rules o f 
evidence that are enfo rced by Lite courts. Moreover. GT EF'L 
assetts that Judge Rives is aware of the stJndards of 
adnnssib i lity that govern admi ni strat i ve hc.1 rinqs and h as no 
e xpectati On that any o ther standa r d s would llc emp l o y ed in 
answc r i rHJ Lh questions r o f orred. 

Addl ttonally, GTEF!. sta es t hat "vi rtu a lly a ll of its 
hearsay testimony was c o r r o bo r ated by live witnesses who 
appea r ed at the hearing. " As an e x ample, GTEFL say s t hat GTEFL 
Witness Bry an's testimony r e la tes to t hat of GTEFL Witness 
Hicks and HSN Witness Cra ig, both of whom lesti f i ed at the 
hearing . Finally. <.iTEFL c l aims lha t Wi tness Bryan was tendered 
as an expert w itness ; t herefo r e . s he may render opinions based 
o n facts and d ata other t han her personal knowledge i n 
accordance with Secti o n 90 . 704, Fl o ri da St atu tes. 

A fter rev iewing the testimony cov e red by HSN 's Hea rsay 
Objecti o n , we conclude that the testimony o ffered by Witness 
Bryan is adm isSible and that t he lcslimony offe r ed by t he o ther 
three GTEF'L w itnesses is admiss ible Cor the 1 imi led purpose of 
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supplemen ti ng o r e x platning no n- hearsay testimony. As a 
resul t. we d eny th i s o bjecti o n i n al l instances asserted by 
HSN; however. the no n-expert testimony is admit ted at this 
time o n a conditional bas ts . 

We note that the r eco t d con ta t ns t es ti mony wh ich i s no t 
subj ect to any objection as to admissibility by HSN , and we 
believe t.hat thi s t~~s imony may f urni s h an independe n t basi s 
upon whtch ttndtngs tn Lh t :; dockl!l m:~y hu ~• uppo t tud. llo•~•vor . 
no dec t sio n can be r eached at t h is lime r ega r di ng whet her the 
tcco rd t s adequate t o s upport ul t imate fi ndi ngs . Fo r t hi s 
reason. our dec ts t o n here r ega rding t he Hears ay Object i o n 
J sserll!d iHi atn:a l~ illl <'S~;us P tl r ht•t . ll i.-1<. ~; anct ~to••·'' t i s 
c o nd itioned upo n out ul timate (i ndirHJ t hat t he t cco t d in t h is 
pro ceedtng con ta ins i ndependen t no n - hearsay evidence s u f fi.c ient 
t o suppo rt a fa nal rul i ng i n t h is d ocket. 

U. INCOMPETENT I~ITN I:.:i:i OUJt::CTlON 

Certai n testimony of Witnesses Br y an, Hicks an d Stewart -­
i dent i fied as Objec t i o n Don the Attachment - - is argu ed by HSN 
t o e x tend bey o nd thei r competence to test i f y becau se t he 
matte r s exceed he scope o f the wi t nesses ' e xperi e nce . S ince 

hese matte r s a t e outside the firsth and knowledge of each 
witness . HSN argu C's t hat t hese pa r ts o f the i r testimo ny s hould 
be st r ick e n as inadmissable. 

GTEFL reto r ts that its witnesses a r e competent to tes tify 
o n the disputed matters because t heir testimo ny is credible and 
c o rroborated . GTEFL a sse r ts that no c ou r t dec isi o n can b e 
l ocated that c ompels our stri king such t estimony on t he sole 
bas1s tha i t l tes bey o nd the wi tne sses · firsthand know l edge. 
As an c x ilmple. GTEFL c laims l h aL IISN' s o b jection t o the 
tesumony of Wt t ness Hicks regard ing hi s ef Corts to i n form HSN 
about its t raffic v o lume i s ground l ess becau se he has firsthand 
k now ledge of such activities . Add iti o na lly, GT EFL 'say s t hat 
tht! d i sputed tes timo ny o l W it nc~; ~; S l u•~n• L c o nce rning IISN' s 
" e r ratic line forecasts" overl ook s t he evidence that he 
1 •ce1 ved 1 inc f o recasts t r om HSN and a ttended HSN p l anning 
sesston s devoted to future gt o wl h. Fina l l y, a s e xpl a ined 
ilbove , GT EFL rette r ates t h at l~ i lnes~; flryilll was tcnde t e d ilS nn 
e x pert witness, t he r eby r e l ievi ng her o f a ny r e quireme nt t o 
have firsthand knowledge . 

Our c onclusion with respec t to t he I ncompeten t Witness 
Objectio n is similar t o t hat exp l ained above r egardi ng t he 
Hearsay Ob jection . Conce rning t he test imo ny of Witness Bryan, 
we will d eny the Incompeten t Wi t ness Object i o n in a ll ins t ances 
becaus e s he 1s accepted as an e x per l witness, a nd as s uc h, s he 
ma y base her t estimony o n info rmati o n acqui red from o thers . 

T he testimony o f Wi t nesses Hick s and Stewart is deemed 
admissib l e , o n a c o nd itiona l basis , Co r t he limi ted purpose o f 

I 
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supplement ing or e x p l aining o ther admissib l e tes timony. We I 
find that De Groot v . L. S. She f f i e ld, 9 5 So . 2d 9 12, 916 (Fl a . 
1957), permi ts u s t o admi t thei r testimony if it is 
" su ff icientl y relevant and mater ial t ha t a r e ason ab l e mind 
would accept it as adequate t o suppo r t the conclusi o n 
reached.• They have acquire d info r mat i o n in the pe rf o rman ce of 

he ir emplo yment duties . a nd wh ile i t i s not based o n thei r 
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Cirsthand knowledge , we be l ieve the information s o acquired is 
acceptable to us as adequa te. 

As no ted above, some tc::;t imony i s no l c overed by a ny HSN 
object ion and may furnish an independent basis to s uppor t our 
ultimate findings. Therefo re, our decision here regarding the 
I ncompetent Witness Objection covering t he testimony o f 
Wi tness es Hicks and Stewart i s conditi oned upon our conc luding 
t hat the record contains independent evidence s u fficient to 
support a final ruling here. 

E. NO FOUNDATION OBJECTION 

The testimony i dentified as Objection E on the Attachment 
is said by HSN to be opinion t est imony by Witness Bryan, as an 
e xpert wi tness , for wh ich the requisite foundation has not been 
established. We ha ve e xamined her testimony in light of this 
objection and found t hat it contains facts upon which an expert 
witness can properly base an opinion. Therefore, the No 
Foundat ion Objecti on c ove r ing the testimony of Witness Bryan is 
denied i n a l l i ns tances asserted by HSN. 

With regard t o the testimony of Witnesses Hicks and 
Stewart identified as Objection E on the Attac hme nt , HSN 
charges that it is inadmissible because no foundation has been 
set f o r demonstrating the i nvolvement or experience of these 
non-expert witnesses . GTEFL repeats its earlier arguments in 
response to HSN's No Foundation Objection, asserting that 
Witnesses Hicks and Stewart have personal knowledge of the 
matters in their testimony, wh i ch is not based on opinion. 

HSN objects to the assertion of Witness Hicks that "HSN 
needed to hire more operators if it wanted to answer more 
calls.• HSN also objects to the statements of Witness Stewart 
that "HSN's projections of future growth in terms of facility 
requirement s were in a constant state of flux• and that "HSN 
employees were confused about future growth.· For the reasons 
explained above, we find this objection to be one of "the 
formalities in the introduction of testimony common to the 
courts of justice" that is not strictly employed in 
administrative agencies, Id. We find this testimony admissible 
because it is relevant evidence that can be reasonably accepted 
as adequate support for the wi tnesses' conclusions. 
Acco rd ing ly, we deny the No Foundat ion Objection in all 
i nstances asser ted by HSN against the testimony of Witnesses 
Hic ks and Stewart. 

F . EXHIBIT NO. 12-B OBJECTION 

HSN requests that we strike the document identified as 
Exhibit No. 12B which is attached to the Amended Direct 
Testimony of Witness Stewart filed on March 21, 1989. 
According to HSN, the "des ignation of this late-filed exhibit 
violates the Commission's Prehearing Order." GTEFL claims that 
this objection was raised at the hearing in this docket and 
overruled by the Commission. Therefore, GTEFL believes Lhat 
t he transcript o f t his proceeding demonstrates t hat this 
objection has been resolved, making it improper fo r further 
consideration. 
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We have r e viewed pages 487-504 of the transcript and 
concluded that , while the document complained of by HSN was 
identified as Exhibit No. 12-B, it was ne ver moved for 
admission into ev i dence by GTEFL. For this reason, Exhibit No . 
12-B is not part of the record in this proceeding . In light of I 
this circumstance, HSN's object ion to the docume nt's admission 
is moot . 

G. SURREBUTTAL TESTIMONY OF WITNESS BRYAN 

HSN objects to the Surrebuttal Test i mony of Witness Bryan 
filed by GTEFL in its ent i rety, complaining that no rebuttal 
test i mony has been admitted to justi f y the introduction of any 
surrebuttal testimony. GTEFL charges that HSN has waived any 
objection to the introduction of t hi s t estimony: first, by 
failing to take the opportunity e xtended to HSN to argue its 
objections a t the motion hear i ng set for March 7, 1989, and 
second, by waiving its obj ections at the hearing by failing to 
object whe n the testimony was inserted into t he r ecord. 
Fina lly, GTEFL argues that Witness Bryan's t estimony is 
particulary useful i nfo rmat ion. 

We find t hat the Surrebuttal Testimony presented by 
Witness Bryan contains important informat ion useful to our 
c onsideratio n of the issues in. this proceeding. Any statements 
in the t est i mo ny directe d to the pre- filed testimony of HSN 
Witness Adler, which was not offered a t the hearings, are o f no 
legal consequence. However, the decisions by HSN to not call 
Witness Adler to testify and to not introduce her p re-filed I 
testimo ny do not diminish the usefulness to the Commission of 
those portions of the Surrebuttal Testimony o f Witness Bryan 
that furnish additional information relevant to the issues. 
Accordingly, HSN's objectio n to the admission of this testimony 
is denied. 

H. PRIOR RULINGS 

GTEFL points out in i ts response t hat the Commission has 
entered rulings on some of HSN 's objections to the 
admissability of testimony and that some of these objections 
have improperly been renewed in the Renewed Motion. With 
regard to the Amended Direct Testimony of Witness Stewart and 
dedicated facilities, the Renewe d Moti o n seeks to have declared 
i nadmiss i ble the answers to three questions . The first 
questio n concerns discus sions with HSN representatives about 
optional nodal network, see Tr. 510. GTEFL asserts that the 
Commission has ruled that this testimony is admissible; 
however, the Commission entered no rulin g at the hearing with 
regard to this material. 

The second two que stions deal wi th a letter from a HSN 
executive to a GTEFL exe cutive, see Tr. 511. GTEFL asserts 
that the Commission has ruled--that this testimony is 
admissible. We find tha t this material has been ruled I 
admissible by the Commission. Therefore, HSN' s a ttempt to 
renew this objection is inappropriate. 

GTEFL objects to HSN' s rene wed at t e mpts to have the expert 
testimony of Witness Bryan declared i nadmissible after agree ing 
that it would be admissible if corroborated. In view of the 
corroboration of Wi t ness Hicks, GTEFL argues that HSN's 
o bj ection has already been den i e d . We agree. 
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Nothing in this Order should be const rued as altering, 
through reconsideratio n or otherwise, t hose rulings on the 
admissibility of evidence that were entered by the Commission 
at the hearings o n March 23 and 24, 1989 . To the extent that 
HSN has included objections in the Renewed Motion which have 
already bee n ruled o n by the Commission, t he t r anscript of the 
March 23rd and 24th hearings shall govern these objections, and 
this Order shall have no effect on those admissibility rulings. 

It is, therefore, 

ORDERED by t he F l orida Public Service Commission that the 
Motion to Strike filed o n January 17, 1989, and tho Corrected 
Renewed Moti on to Strike Certain Pre-Filed Wri tten Testimony 
filed o n March 29, 1989, by Home Shoppi ng Network , Inc., are 
hereby de nied subject to the limitatio ns upon the ad missibility 
of certain testimony Co r limited purposes imposed in the body 
of this Order. It is f ur ther 

ORDERED that the objections of Home Shopping Network , 
Inc ., to the admission of certain testimony are hereby denied 
s ubject to the c o nditions imposed in the body of this Order 
upo n the admission of this testimony. It is further 

ORDERED t hat any conflict between t he transcript of t ho 
hear ings in this docket conducted o n March 23 a nd 24, 1989, and 
this Order with regard to the adr iss ion of evidence shall be 
resolved i n favo r of rulings reflected in the transcript . 

By 
Florida 
of 

ORDER of 
Public 

April 

( S E A L ) 

TH/DLC 

MICHAEL McK. Wi LSON, as Chairman 
Service Commission, this lOti. 

1989 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

of the 
day 

The Florida Public Service Commission is required by 
Section 120.59(4), Florida Statutes , to notify parties of any 
administrative hearing o r judicial review of Commission orders 
t ha t is available under Sections 120.57 or 120.68, Flor1da 
Statutes, as well as the procedures and time limits that 
apply. This notice should not be construed to mean all 
requests for an administrative hearing or judicial review will 
be granted o r result in the relief sought. 
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Any party adversely affected by this o rde r, which is 
prelimina ry, procedural or intermediate in nature, may 
request: 1) reconsideration within 10 days pursuant to Rule 
25 - 22.038( 2), Florida Administrative Code, if issued by a 
Prehearing Officer; 2 ) reco nsideration wi thin 15 days pursuant I 
to Rule 25-22.060, Florida Administrative Code, if issued by 
the Commission ; or 3) judicial review by the Florida Supreme 
Court, in the case of an elect r ic, gas o r telephone utility, or 
the First District Court of Appea l, in the case of a wa ter or 
sewer utility. A motion for reconsideration shall be filed 
with the Director, Divis ion of Records and Reporting, in the 
form prescribed by Rule 25-22.060, Florida Admini s trative 
Code. Judicial review of a preliminary, procedural or 
intermediate ruling or order is available if review of the 
fina l action will not pto vide an adequate remedy. Such review 
may be requested from the appro priate court, as described 
above, pursuant to Rule 9.100, Florida Rul es of Appella te 
Procedure. 

I 

I 
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TESTIMONY OF GTEFL WITNESS BRYAN 

I 
Page Line Objection 

3 11-24 A, B, c, D, E 

2 3 11-24 c , D 

24 3-8 A, B, c, 0, E 

24 13-2 2 C, 0, E 

2 4-25 25-4 A, B, C, 0, E 

25 18-20 A, B, C, 0, E 

25-26 25-10 A, B, c, 0, E 

26 15-25 A, B, C, 0, t:.: 

29-30 10-1 C, D, E 

30 4 -9 A, B , c. D 

30 14-24 A, 8, c, 0, E 

3 1 4 - 13 c, D 

I 32 4-5 A, B, C, 0 , E 

32 13-15 c, D, E 

33 1-3 c 

33 11-19 c 
34 4-10 A, B, C, D, E 

35 4-10 c 
35 21-23 c 
36 6-15 A, 8, C, D 

36 17-25 A, 8, D, E 

37 1-11 A, B, C, D, E 

37- 38 22-2 c 

38 7 - 12 c 

I 38 18-22 A, B, c, 0 

39 1-17 A, 8, C, D, E 

41 6-17 c, D, 

42 13-15 C, D 

45 16-25 c 
48 1-3 c, E 

so 13-22 C, E 

51 10-11 c 
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ATTACHMENT 

TESTIMONY OF GTEFL WITNESS PILCHER 

Page Li ne Objection 

5 17-23 c 
0 15-20 c 
6-7 24 -1 c 

TESTIMONY OF GTEFL WITNESS HICKS 

Page Line Obj ection 

2 14 - 18 A, B, 0, E 

3 1-25 A, B 

4 1-22 A, B 

TESTIMONY OF GTEFL WITNESS STEWART 

Page Line Obj ection 

6 8-14 A, B 

7 4-19 A, B, c 

7-8 21-4 A, B, c 

8 8- 12 A, B 

8-9 16-7 A, B 

9 -10 9-3 A, B 

10 7-18 A, B 

11 1-10 B, c. D, E 

I 

I 

I 
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