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B~:FORE THE Ft.OfH I>A PUB!, I C SEI~V I t:E COHN ISS I ON 

In t~: Complaint by FI.ORIOA OFf'ART- ) UOt:KET NO. 890JSS ·NU 

MENT OF NATURAL RESOURCES aga ins l ) 

ST. GI::ORGE ISLAND UT ILI TY C"O , L1'11. ) 
ORDER NO. 21451 
I SSUED : 6

_
26

_
89 

in f'rank lrn County regarding rc l uml) 
fo t water muter hook ups ) ______________________ ___________ , 

The following Conunis s ioners 
disposition of this mat l er : 

P •'' L i c i pal ud 

MI CHAEl. l~c K. WI LSON, Chairman 
TI!Of·IAS M. BI-"ARU 

BETTY EASCEY 
GFRALU L. GUNTER 
JOHN T. H~ RNDON 

ORDER DFNVlNG MOTION TO DfSHI~S 

BY THE COHNISSION : 

in t he 

On Na rch 10, 1989 . the F l o t ida Dcpa rlmenl of Natural 

Re sources. (" DNR"), filed a c omp l ainl ag.Jino; t t he St. Gcoroe 

I sland Ut ility Company, L td .• (''SGI"). On ~la r ch 21 . 1989 , Sti l 

fil ed a Mo tio n Lo Dismiss DNI< ' s compla int . On April 17, 1989 , 

DNR fi l ed a response to No ti o n to Di smi ss and Requ es t for Oral 

Arqumenl . 

I 

The prehearing off icer adopted t he r ecommendation of the 

Direc t or of t he Division o f LcgJl Se r vices t ha t t he r e ques t for I 
o r al argument b~ granlcd. Ora l a rgumen t wa s conducted at t he 

agenda confe rence when the parties were given the o ppo r tuni t y 

t o address the Commission regardi ng the Motion to Di srnis:.. 

The Compla int alleges th al SC I , in a c ·)ntrac t with DNR , 

ag r eed to re imburse DNR for montes advanced to ext~nd a water 

main to the state park on the islanj, Thi s con t ract wa s filed 

with this Conuniss i o n o n December 20 , 1978 and ad~t~inistratively 

' oproved as a develope r ' s agreement . Th ~ Compl a in t fu r t her 

.leges t h at SG I' s fa i lur~ to reimburse these advances amount s 

to a doub l e recove ry fot the e xpense of e x tend 1 ng the water 

main . 

SGI ' s moti o n urges dismiss al of Lhe DNR compla i nl in that 

DNR h as pu r sued a civil acti o n in Circu it Cou rt seek i ng 

recovery on the sdme bas is as the Complaint f iled with the 

Commission. The motion Curlhet assu tls Lhat t1~0 con f li cti ng 

dec isi o ns could result if DNR is author ized to pursue t wo 

act r o ns simultaneousl y. 

DNR' s r esponse t o Lhc moL i on t o di smiss stales tha DNR' s 

complaint involves both a c o ntractual dispule which is to be 

enforced in Circuit Court and a dispute r egard ing a serv ice 

availabil i t y cha r ge ~thich i s unforccJb l e b y this Commiss i on. 

The response asserts thaL Lhe r c canno L be a cor11 I ict between I 
the holding of this Co~niss i on Jnd t he Circuit Cou r t in v iew of 

the " preer.:plion doclline" reco gnized in Hii.L..J:!?p D~elopers v. 

Ho lida_y__Pinus SC(ViC~ CO t(lO_fil ti o n. 478 So . 2d 3o8 ( Fla . 2d DCA 

1985), Rehearing denied Novemtll.! r 20 . I 'J85 . 
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For th puq1uscs oi a No tion to Di smiss . .1\ I 0 1 t he fac s 
J l lcycd in Lhc Coml)lainl musl be considered as true . Hammond:; 
v . Buckeye Cel lul ose Co r . • 285 So.2d 7 (Fla . 1973). T~facts 
alleged in DNR ' s complaint state that a utili ty regul a ted ~Y 

th1 s Comm1ssion h as vi o lated the t~rms of a servi ce 
avai l ab i I i t y contract .1ppt ovcd by thi s Commis:;i o n. Purs u ,1nt lo 
Sec ion 367 . 011, Fl<>trd.l Sll t ut,•s , Lh1 s ~om· II S.ilon has 
excl usi ve jurisdiction ovc t requlated utilities with respect to 
iLs au t ho liLy. sctvice, and rales . Pursuant t o Se~.:Lio ns 

3b7 .101 and 367.171(l)(a). F l o rid il Slalu tes . t he Comnussion' s 
r espons ibiliti es incl uu~· .1pprov.11 or c ha • qes and co ndit ions f o t 
se rvice ava ilabili Ly. Seclion 367 . 12 1(1)(g) , Fl o rida St atu tes , 
aulho ri zf's t hi s Commiss i o 11 to exercise al l judicial powers . 
issue a ll wlits . and do a ll t hings ncc e ssa t y o r convenien t t o 
the ful l exerci se of its juri sd iction and t he enf f' rcemenl of 
its order s a·.d requi r emen t s . Rule 2 5-30 . 5~0 . Florida 
AdMinistrative Code tC·JUites Commission approva l of de•Jc l oper' s 
agreell'ents . Rul e 2':.-30 . 560 , Flori d:~ Administr ... tt ive Code , 
establishes proccdutes t o r disputes rcg:~rd1ng deve l opet' s 
Jgrecrr ents . Thc r etore . we find thdt thi s Commiss ion has 
jur1sdict1on over the ma t ters at i ssue . 

s<;I asserts that ou r ju r isdiclion i s b ar red i n t ha t OWl 
hus e l ected '.:0 pursu•' a c ivil action to en fo t cc i t s c l a i m in 
Ci r c uit Court Co r Franklin Coun t y. lt a rgue s that t he 
Complaint shou ld be dismissed in that c o nc ur rent p r oceedings in 
c ourt and beCore th1s COffilll i ss i o n coul d r esulL in conf licting 
judgme ts or ruli ngs . However . the Jppc llate court ' s d ec isio n 
1n Hi 11,!~ [1 D_evelo~t s v.:. Hol_i_QaL....fines Service Co rporatiQ!! . 478 
S0 . ~d 368 (2nd DCA lOBS). supports a diLfctcnt conclusion . 

In r{iJJ..l.Qe. a Comm ission regulated utility s ued a 
de\' ~ loper/cusLomer f o r no npay ment o f a p l ant e xpan s i o n c harge. 
Th~ devel opct CI)U rlter -SlleU tO r eco ver <1 portion O ( Sclid Ch arge 
i•. h .ld previousl y paid. T IH' a ppo.!ll.1 ll' cout t held that the 
Lt i.J\ c o ut t la..: kccJ j ur isdicLion to g t anL j udgment fo r the 
r t'gulated util ity absent p ri o r a ppr ov al o f the pl ant e xpa ns i o n 
cha t gc by t hi s Comm i ss i o n . 

A basts o f Lhe Court ' s decision i s the · p,ccmption 
d oc l tl nc". A:, stJt•d by th' Cou r t: 

I L is plain beyond any d oubL th.l l in fo r wu l.,Ltng 
ChapLet 367, the Leyislat:ute desired e xclusi·:c 
ju r i:;dicllon t o rest with the PSC t o rcgulalo.! 
u 111 i.~s . .... T h e t ri al courl, by asserting iLs 
jur~ su1clion and Jl~a •ding (Lhe devel oper ) a 
judgment , littHa l l v cast itse l f in lhe ro le of t he 
PSC . It i s by honoti ug he jurisdictional 
e x clusiv i t y o f the PSC that the v er y col l ision 1~hich 
ha s occu rred hete between an adminislraLi v c .Jgcncy 
an d the judiciaty ~~oultl ha·,c bt'Cn avoided. 

l'h• coutt concluded ha • '"'itho u a 1 i nd1nq that t h e c h rge 
had been approved by Lh1 s <..:or~nusion, the t r Lll cou1l wa s 
withou t subject maLLet JUtl Sdlct • o n Lo g1 iHH l.hc deve l o per 
,1 )udymo.!nl. 

The insLanl CJ~e lllV• IVt' • llliCipt~,;l...11 h:>n O l ,1 d1.1rge 
in a devel o oet ' s agtecncnL, _,:;opposed Lo esLab l i.::;hmcnL o( 

a charge. However. in vic·.-~ of the sla LuLo ry pt ov i s i o ns 
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cited above and the procedu res establ i shed by t hi s 
Commission for handling such d i sputes (Rule 25-30.560 , 
Flor ida Administrative Code ), i t i s c lear t hat t he 
Commission has jurisdiction over t he issue. Since t he 
devel oper has filed a complai n t, the Commi ssi o •• s hould 
process that c omplaint. The po li c y e xp ressed in th~ ~ill top 

case . to defer to the Co~niss i o n' s jurisdictional 
exclusivity supports this conc l usion. 

A further basis f or t he court' s deci s ion in Hill top, 
the " primary jurisdiction doctrine," also supports a 
findi ng t hat Commiss i on h as jurisdiction over t he subject 
dispute . Under this doctri ne , judiciaL c onsideratio n is 
pos tponed pending administrative determinat i on of t he case 
so as to prese rve the respect i ve juri sd ic t i o ns o f the 
administrative ag~ncy and the tr i al court. Accordingly, 
the Hilltop court held that the trial court er r ed in not 
abating the t rial proceed ing until the Public Service 
Commission issued an order determining the justness and 
reasonableness of th~ plant facility charge. 

For t he abov r easons , we find it appropriate to 
d eny the Mo tion to Diswiss (i l ed by SG t. 

Wherefor e , i n conside ration o C the forego ing , it i s 

ORDERED b y the F l or ida Public 
that the Motion t o Dismiss filed by 
Utility Company, Ltd. , is denied. 

By ORDER of the Pub! i c 
th is 26th day of 

( S E A L ) 

OS 

Se rv ice Commission 
St. George I s l and 

Se rvi ce Commiss i o n, 
1989 

NOT I CE OF FURTHER~OCEEDl NGS OR JUDICIAL REVIE~I 

The F l orida Public Service Commi ss i on is required by 
Section 120. 59(4 ), Florida Statutes, to nottfy parties of 
any administrative hearing 0 1 jud i c ial r eview of Commission 
o rders that is avai table undet Sections 120 .57 or 120.68, 
Flooda Statutes , as well .1s Lhc procedures and time l im i ts 
that apply. Thi s not i ce s hould no t be construed t o mean 
a l l reque s ts f o r an administ ra tive hearing or judi c ial 
review wi l l be gtantcd o r t esull i n tho relic( soug h t. 
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Any pa tly olUVI'I !lC iy LlffPCl'tl hy l h l s OldC t , whi c h is 
ptcl t mlnary, proced u1.;~ l 0 1 inlennediate in n at-ur e , may 
request: 1) r e consid"tation 1~iUtin 10 days pu t s u anl t o 
Rul' 25- 22 .038( 2 ). Flor ida Admini st rative Cod e , 1f i ssued 
b y a Pre hea 1 ing Offi cet ; 2 ) r econs idetaLi o n wi t hin I S days 
pursuant to Rule 25-22 .060, Flo rida Admin i strative Code , if 
1ssued by the Conuniss i o n; o r 3 ) judici.J I review by Lh' 
Florida Supreme Court. in t he co.~ sc o t Jn clcc l 1 ; c, ga:; 0 1 
te lepho ne util ity, o r t he Fi r s t Di s LiicL Court o f Appea l, 
1n the case of a ~~a l o t o r scwc t u ti I ity. A mo tion Cor 
reconsiderati On shall be fi l ed with t he Directo r, Divi s i o n 
of Reco rds ilnd Reporti ng , i n Lhe Co 1m prescri be d b y Rule 
25-22 .060, Florida Adm inistrative Code . Judicial rev i ew o( 
a prelim inary , procedura l or inte r mediate rul.ing 0 1 o r d e r 
is available if r eview of the f ina l ac tion w i ll no L pro v i d e 
an adequate remedy. Such 1ev iew may be requcslc<.l Ct om Lhe 
app r optiate cour • as described above , pursuant to Rul e 
9.100, Fl o r1da Rule~ o f Appellate Proc edure . 
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