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BEFORE THE FLORIDA PURLIC SERVICE COMMISSION 

In te: lnit~atlon of Show Cause ) 
Pcoc ed1ngs Aga1nst Commercial ) 
V nturP'J , Inc. foe Failure to Comply ) 
with ConniSf"lOn Rules. ) _________________________________ ) 

DOCKET NO. 880240·TC 
ORDER NO . 21891 
ISSUED: 9/13/89 

The following Commissioners part i cipated in the disposition of 
this matter : 

BY THE COMMISSION : 

MICHAEL McK. WILSON , Chairman 
BETTY EASLEY 

GERALD L. GUNTER 
JOHN T . HERNDON 

ORDER DENYING MOTION 

On P ucuary 11, 1988 , thir docket was intt.Lalad lo address 
s ever l unresolved complaints brought against pay telephones owned 

nd operated by Commercial Ventures , Inc . (Commercia 1 ventu res) . 

I 

By Order No. 19085 , issued Ap1'il 4 , 1989 , we directed Comrn\! rcial I 
Ventuceo to show cause why it should not be fined $7 , )00 for thP. 
pparent failure of its payphones to comply with Commi ssion 

rules . Commn rc ia 1 Ventures denied any wrongdoing and requested a 
hearing pursuant to section 120 . 57 , florida Statutes . A 
Commission panel comprised of Commissioners Herndon and Beare ~ 

~1th Commissioner Beard designated the Prehearing Officer , was 
ppo1nted to preside at the hearing. 

The hearir.g was held November 14 , 1988 , in Miami , Florida . On 
January 30 , 1989 , Comme rcial Ventures , through its attorney , 
Howard Ros , filed 1ts Motion to Disqualify the Hearing Offic<>r 
for Good Cause . The motion alleges that Commissioner Beard should 
be disquali(tcd from pa rticipation in further proceedings due to 
h1s bias and pre)udice toward Comme rcial Ventures . 

We have carefully reviewed the allegations contained in the 
motion and have found them to be unfounded and without merit. 
Accordtngly , the motion is denied . We hereby conclude that 
Comrni s1on r Beard is qualified to address all pending issues that 
re~ain in this docket. 

OOCUM~NT !!t u:~r;-:".:C: 
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DlSCUSsion 

lorida Statutes sect1on 120 . 71(1) provides that any 
ind vidual serving alone or with others as an agency head may be 
disqualified from serving in an agency proceeding for bias , 
preJudice, or interest when any party to the agency proceeding 
shows jus cause by a suggestion filed within a reasonable period 
o! time pc1or to the agency proceeding . 

This st tutory provision is codified in Rule 25 · 21.004 , 
Florida Administrative Code . Our rul~ describes the pr ocedures to 
b tollowed by any party to a Public Se rv1ce Commission proceeding 
who s eks to disqualify a commissione r. Rule 25 - 21.004 , F. A.C ., 
provides th t any commissioner may be disqual1fied from hearing o r 
dec1dtng any matter where it can be shown that that commissioner 
has a biao or pre)udice for or against any party to the proceedi~g 
or a financusl tnterest in its outcome . The rule explicitly 
states that th moti on must contain facts which support any 
allegations ot: buts or prejudice . While the statutes and r ules 
f i 1 to define conduct that demonstrates "prejudice" sufficient 
for disqu~llfica 1on , there exits case law on point . Accord1 ngly , 
· e ouopoct the prevailing vi.,w that a party must demor strate that 
a judg , or as in this case , an agency head, harbor 5 personal bias 
or prP )udic-e . Persona 1 bias or pre jud ice stems from an 
xtrajud1cial source and cau::-es a judge to render an opinion on 

th merits based on information other than what the judge learned 
from p3cticipat1on 1n or exposure to the proceedings . See United 
Stat s v. Phillip5 , 664 F . 2d 971 (5th Cir . 1981) ; United States v . 
Sec r a no , 6 0 7 F . d 114 5 ( 5th C i r . 1 9 7 9 ) , c e r t . denied , 4 4 5 u . s . 9 6 5 
(1980); In Re Grand Jury Proceeding , 559 F . 2d 234 (5th Cir . 1977 ); 
Wilson v. Renfroe , 91 So .2d 857 (Fla . 1957) . 

,,e have applied the above standard against the facts 
Comrnccc1al Ventures r lies on o support its allegations . We find 
no v1denca suff1cient to ind1cate a real o r demonstrable 
prejudice or bias on the part of Commissioner Bea rd . We conclude 
that all the decisions made by Commissioner Beard have been based 
sol ly upon information he has acquired as a result of his 
participation in this matter. Commercial Ventures ' motion is 
h reby denied. 

Ther fore , based on the foregoing , it is 

ORDERED oy the Flor1da Public Service Commission , that the 
Motion to Disqualify the Hearing Officer lor Good Cause filed by 
Corn~erctal Ventures , Inc . is hereby denied . It is further 
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ORDERED that this docket remain open . 

By ORDER of the Florida Public Se r vice Commission this 13th 
day of S£PI£KBI!R 1989 
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HQ2' ICP. OF FURTHER PROCEEDINGS OR JUD!C!AL REV1E'·7 

Th Florida Publ1c Service Commission is r equi r ed oy Section 
1 20 . 59(4) , Florida Statutes , to notify pa r ties of any 
adm1n1strat1ve hear1ng or judicial r eview of Comm1ssion orders 
that is available under Sections 120 . 57 or 120 . 68 , Florida 
St tutes , as well as the procedures and time limits that apoly . 
Tt.l s not ice should not be const cued to mean a 11 requests for an 
dmlni~trative hearing or JUdicial review will be granted or 

result 1n the relie~ sought . 

Any party adve r sely affected by this orde r , which is 
p : ellminary , proc~dural o r intermediate in nature , may request : 
1) reconsideration witnin 10 days pu r suant to Rule 25 · 22 . 038(2) , 
Flooda Administrativ Code , if issued by a Pr ehea r i ng Office r ; 2) 
rPcon ide r ation within 15 days pu r suant to Rule 25 · 22 . 060 , Flo r ida 
AdrTHn'!! rativc Code , if issued by the Commission ; o r 3 ) judicial 
revi w by the F1or1da Supr eme Cou r t , in the case of an electric , 
9 s or telephone utility , or the First District Court of Appeal , 
i n the case of a wate r or sewer utility . A motion for 
recons ider tion shall be filed with the Directo r , Division of 
Records and Reporting , in the form prescribed by Rule 25 · 22 . 060 , 
F'locida Administrative Code . Judicial review of a preliminary , 
p r ocedural or 1ntermediate ruling or order is available if review 
o f ne final action will not p r ovide an adequate remedy . Such 
ce ·li w m y b(: request~>d f r om the appropriate court , as desc r ibed 
a bove , pursuant to Rule 9 . 100 , Flo r ida Rules of Appellate 
Pcoct•du rc . 
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