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BEFORE THE FLORIDA PUBLIC SERVICE COt1MISSION 

In re: Hearings on l oad f orecas ts, ) 
generatton ~xpansion plans, and c ogen-) 

DOCKET NO. 890004-EU 

eration prices for Peninsular ) ORDER NO. 22061 
Florida's electric utilities . ) 

--------------------------------------------> ISSUED: 10-17-89 

The f o llowing Commi ssio ne rs participated 
dtsposition of this matter: 

MICHAEL McK. WILSON, Chairman 
THOMAS M. BEARD• 

BETTY EASLEY 
GERALD L. GUNTER 
JOHN T. HERNDON 

NOTICE OF PROPOSED AGENCY ACTION 
ORDER CLOSING STANDARD OFFER 

BY THE COMMISSION: 

i n the 

I 

NOTICE is hereby given by the Florida Public Service I 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests 
are adversely affec ted !iles a petition for a formal 
proceed i ng, pursuant t o Rule 25-22.029, Florida Administrative 
Code. 

A subscripition limit of 500 MW associated with the 
current sta ewide avoided 1995 coal unit was established by 
Order No. 174 80 entered in Docket No. 860004 -EU on Apri 1 30, 
1987. Although we approved the concep t of subscript ion, t. e. , 
the closure of the standard offer once the megawatts of the 
statewide avoided unit were r eached, we did not address the 
method for determining when that limi l had been met . Over the 
past two years, there have been enough cogeneration power sales 
agreements entered into, both standard offers and negotiated 
contracts, that the 500 MW su bscript ion limit is now cl ose to 
being reached. At this time there are two c ogenerat i on 
contracts, one negotiated and one a standard offer, which if 
approved, will cause the subscript ion limit to be exceeded by 
3.7 MW. [Dockets Nos . 891005-EI (Timber/FPC contrac t) and 
890598 - EQ (Pasco County/FPC contract).] 

This knowledge was the impetus for Royster Phosphates , 
Inc. (Royster) to file a notice of its reliance on the capacity 
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rema1n1ng available under the 500 MW 1995 coal unit on June 27, 
1989. It also motivated Florida Power Corporation's petition 
of July 6, 1989 asking that we close the existing standard 
offer based on a 500 MW 1995 coal unit. Royster respo nded to 
FPC's petition on July 18, 1989 , as did Florida Power & Light 
(FPL) on July 31, 1989. 

Royster essentially wants to be allowed to continue its 
negotiations with FPL for the sale of 25 r.m from its Piney 
Point Plant using the 1995 coal unit price as the "base price" 
of its negotiations. Royster does not have an executed 
contract w1th FPL as of th1s date. Royster urges two 
positions: either don't close the current standard offer or if 
the standard offer is closed, allow all contracts which are 
currently being negotiated to be grandfathered in under the 
current standard offer. FPL contends that the subscription 
limit has not been met si nce the 500 MW cap was not intended to 
include negotiated contracts. Thus , FPL likewise urges t hat 
t he standard offer contract not be closed . 

The initial question to be answered is whether the 
subscription to the 1995 statewide c.:>al unit s hould be c l osed. 
If one answers this question affirmatively, the next decision 
is the method used to i mpleme nt the cap ; tha t is , the 
prioritization of contracts which have been negotiated against 
the 1995 coal unit. In its response, Royster argues that it 
had no way of knowing that the subscription limit was being 
reached and detrimentally relied upon the continued 
a vail ability of the current standard offer. Further, Royster 
states that actually withdrawing the current standard offer is 
"outside the record and scope of any pending proceeding .• 
Royster Response at a. And finally, Ro yster argues that the 
subscription limit only applies to standard offer cont r acts, 
not nego tiated contracts. 

FPL ag rees with Royster's contention that only standard 
of fer contracts are subject to the subscript ion limit approved 
by the Commision in Order No. 17480. And, that being t ne c ase, 
FPL contends that there are still plenty of unsubscribed MW of 
the 500 MW coal unit left. Alternatively, FPL argues that if 
negotiated contracts are counted toward the subscription limit, 
t he exact "administration" of that limit h as never been 
discussed. 
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Order No . 17480 states the following: 

We approve the concept of a subscri ption 
process . Subscription to standard offer 
contracts should be limited to the numbe r o f 
megawatts of the unit upon which the offers 
are based. Since we have selected a 500 MW 
coal unit as the statewide avoided unit, the 
subscription limit associ a ted with the new 
standard offer contracts will be set at 500 
MW. 

Order No . 17480 at 13. 

Al though the language of the order uses the term standard 
offer contracts, the intent of the Commission's dec i sion cannot 
be deduced totally from Order No. 17480. As Royster correctly 
points out in its respo nse, pursuant to Rule 25-17.083(2), 
Florida Administrative Code, only negot iated contracts which 
are likely to defer the construction of additiona l capacity 
" from a statew1de perspectiveM and t hose whose present value of 
payments is less than or equa 1 to that of the present worth 
revenue requirements of the statewide avoided un it are approved 
f o r cost recovery purposes . It is obvious that negotiated 
contracts would be included in any subscription limit coun t 
under those conditions. It only makes sense. Additional 
cogeneration with the same in-service date should defer the 
construction of the same capacity whether the payments are 
based on the standard offer or some other negotiated price. 

We have recently expressed this rationale in Order No . 
21491 wh ich approved the recent AES Cedar Bay, Inc. 
{AES}/Florida Power and Light Company ( fPL) negotiated 
contract . Order No. 21491 states that: " [T]he negotiated 
contract between FPL and AES Cedar Bay, Inc. {AES} falls within 
the 500 MW subscription limit associated with t r e 199«; 
statewide avoided coal unit . " In re: Petition of AES Cedar 
Bay, Inc. and Seminole Kraf Corporation for Determinat1on of 
Need for the Cedar Bay Cogeneration Project, Order No . .:! 1491, 
issued on June 30, 1989 at 3. When looked at in the broader 
context of the existing cogeneration pricing rules and previous 
Commission decisions, we find the argument that the 500 MW 
subscription limit applies only to standard offer contracts to 
be unpersuasive. 

I 

I 

I 



I 

I 

I 

ORDER NO. 22061 
DOCKET NO. 890004-EU 
PAGE 4 

Both FPL and Royster argue that the details of the 
admi nistration of the limit were not clearly communicated Lo 
either cogenerators or utilities. While it is true that the 
prio ritiza ion of the contracts was not discussed on the r ecord 
in the l asl Planning Hearing (Docket No . 860004-EU), he reco rd 
was fully developed on the consequences of reaching the 500 MW 
lim1t: that no more MW wo uld be subscribed at that price once 
the cap was reached. Thus, it is fair to state t ha t all 
parties to he 1986 Planning Hearing were on notice that they 
should be keeping track of the amount of Mvl signed against the 
SOO MW limit. we also no e t hat any utility or co9enerator 
could have easily contacted our Staff or Clerk and qu1ckly 
fou nd out how may MW were approved and any pending requests for 
Commission contract approval. Additionally, we are persuaded 
that all parties to the 1986 Planning Hearing were aware that 
the basic rule of contract prioritizatio'l was "first in time, 
fl.rst in line." Given these facts, we find the argument that 
Royst~r detrimentally relied upo n the 500 MW coal unit price to 
be without mer1t. 

In ligh o f the abo ve, we find that the subscription to 
the 1995 500 MW statew1de avoided coal unit should be closed as 
of the date of our vote, August 29, 1989, and remain closed 
un il a new statewide avoided unit is selected by this 
Commission. we are currently scheduled to select a new 
statewide avoided unit from which a standard offer can be 
derived on October 16 , 1989. The short amount of time that a 
standard offer is unavailable , roughly si x weeks, should not 
significantly impact the development of cogenerati o n. However, 
failure to close the existing standard offer could result in a 
signifciant overpayment by the state's ratepayers for 
cvgenerated power if the next statewide avoided unit selected 
is other than a coal unit. 

Although we decli ne to rule upon the method f o r 
priorizing cogeneration contracts at this time, we find tha 
the cogeneration contracts which have been f1led with he 
Commission as of this date are grandfathered i n under the 
current subscription limit to the exte nt that they are f oJnd to 
be in accord with our rules and subsequently approved by us. 
If such approval is given , this results in the cap being set at 
503.7 MW. Having capped the subscription to the current 
standard offer as descri bed above , we find that the request by 
Royster to negotiate a contract against the 1995 500 MW coal 
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unit should be den1ed. This contract is in the " negotiating" 
stage and has been in t hat posture since th~ early part of this 
year. There is no logical reason why Royster should be given 
preferential treatment over any o ther cogenerator who is in the 
process of currently negotiating a contract for the s ale o f its 
power and we decline to do so. 

Based on the above, it is 

ORDERED by the Florida Public Service Commission that the 
petition of Florida Power Corporation requesting closure of the 
current 500 MW 1995 coal unit standard offer contract lS hereby 
granted and the 500 MW 1995 coal unit standard offer is hereby 
closed as of August 29, 1989. It is further 

I 

ORDERED that the 500 MW 1995 coal unit standard offe( is 
ca pped at 503.7 MW. This cap includes, if subsequently 
appro'led by this Commission, the entire amount of MW specified 
in the contracts for the sale of cogenerated power entered i n to I 
between Timber Energy Resources, Inc. and Florida Power 
Corporalion (Docket No. 891005-EI ) and between Pasco County and 
Florida Power Corporation {Docket No . 890598-EQ). It is further 

ORDERED that the request of Rays ter Phosphates, Inc . to 
negotiate a conlract against the 1995 500 MW coal unit is 
hereby denied . 

By Order 
this 17th 

of the 
day of 

Florida Public 
OCTOBER 

Service Commission 
1989 

Division of Records and Reporting 

•commissioner Beard dissents in part with this d~cision 
and would also allow General Peat Resources, rnc. , who has 
executed a contract with Florida Power Corporat ion, to be 
included within the 199 5 500 MW coal unit subscription limit . 

(S E A L ) 
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NOTICE OF ~URTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Publ1c Service Commission is required by 
Secti o n 120.59(4), Flo nda Statutes, t o no tify parties o f any 
admin1strative hearing o r judicial review of Commissio n o rders 
tha t is available under Sections 120.57 or l20. C8. Florida 
Statutes, as well as t he procedures and time limits that 
apply. This notice shoul d not be construed to mea n a ll 
requests for an administrative hearing or judicial review will 
be granted or result in t he relief sought. 

The action proposed herein is preliminary in na tu re and 
will not become effec t ive or final, except as provi ded by Rule 
25-22 . 029, Florida Ad ministrative Code. Any person whose 
substantial in ercs s are affected by the acti o n pro posed by 
this order may file a pet ition for a f ormal proceeding, as 
provided by Rule 25-22 . 029(4), Florida Administra ti ve Code , in 
the for m provided by Rule 25-22.036(7)(a) and (f), Florida 
Administrative Code. This petiti o n must be received by the 
Director, Division of Records and Reporting at his office at 
101 East Gaine02 Street, Tallahassee , Florida 32399-0870, by the 
c lose of business on _!llovember 7 , 1989 ___ _ 

In the absence of such a petiti o n, thi s o rde r shall become 
effective o n the day subsequent t o the above date a s provided 
by Rule 25- 22 .029(6), Flor i da Admi nistrative Code, and a5 
reflected i n a subsequent order. 

Any objection o r protest filed in this docket before the 
issuance date of t h is o rder is considere abandoned u n less it 
satisfies the foregoing cond itions and is renewed wi thin the 
specified protest period. 

If this order becomes final and effective on the date 
described above, any party adversely af fected may request 
judicial review by the Florida Supreme Court i n the case of an 
electric , gas or telephone utility or by the First District 
Court of Appeal in the case of a water or sewer u ti lity by 
filing a noti ce of appeal with the Direc to r, Divis i o n of 
Records and Reporting and fili ng a copy of the notice of appeal 
and the f i ling fee with the appropriate court . This filing 
must be completed with i n th i rty (30) days of the c ffect1ve date 
of this o rder, pursuant to Rule 9 . 110, Florida Rules of 
Appellate Procedure. The notice of appeal must be in the form 
specified in Rule 9.900(a). Flor i da Rules of Appellate 
Procedure . 
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