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1 PROC L I::DINGS 

2 ( Hearing ~onvened at 9 :30a.m.) 

3 COMMISSIONER GUNTER: Let's call the hearing to order. 

4 Counsel, read the notice. 

5 MS. MILLER: Purusant to notice iss ued December 29. 

6 1989, Order No. 22354, 1n Docket 891278. This is in rulemaking 

7 hearing in accordance with Section 120.54, florida Statutes. The 

8 proposing rule revisions are to Rule 25-14.003 , the corporate 

9 i ncome tax expence adjustment rule. The revisions relate t o Lhr 

10 defini tion of midpoint and additional changes . 

11 The purpoces of a Section 120.54 hearing is t o give 

12 affected persons an opportunity to present argument on all issues 

13 under consideration appropriate to inform the Commission of their 

14 content ions. 

15 COMMISSIONER GUNTER: All right. Let's take 

16 appearances. 

17 MS. KAUFMAN: Good mo rn i ng, Commissioners . Vi cki Go rdon 

18 Kaufman from the law firm of Lawson, McWhirter, Grandoff and 

19 Reeves, 522 East Park Avenue, Suite 200, Tallahassee 32301 , 

20 appearing on behalf of the florida Indus trial Power Users Group. 

21 MR . CHI LDS: My name is Ma tthew M. Childs , of the firm 

22 of Steel , He ctor and Davis, appearing on behalf o f Flo rida Power 

23 and Light. 

24 HR. WILLIS: 1 am Lee L. Willi s , Post Office Box 391, 

25 Tallahassee, 3230l, appearing on behalf o f Tampa Elec tric Company 
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1 and Central Telephone Company of Florida. 

2 HR. HORTON: Norman H. Hor ton, Jr ., of Mason, Er~in znd 

3 Horton, 1020 East Lafayette Street, Tallahassee , Florida, on 

4 behalf of ALLTEL Florida , Inc ., Indiantown Telephone System, 

5 Quincy Telephone Company and Southland Telephone Company. 

6 MR. STONE: Jeffrey A. Stone, of the law firm of Beggs 

7 and Lane, Pen&acola, P. 0. Box 12950, on appearing on behalf o f 

8 Gulf Powe r Company. 

9 HR. WATSON: Ansley Watson, Jr., o f the law firm of 

10 Mac Farlane, Ferguson, Alli son and Kelly, P. 0. Box 1531, Tampa, 

11 Florida 33601, appearing for Peoples Gas System, lnc . 

12 MR . PARKER : Thomas R. Parker, P. 0 . Box 110 , Mai l Code 

13 7, Tampa, Flor ida 33601, on behalf of GTE Florida Incorporated . 

14 MR. BECK: Jack Shreve, Ch~ rles Beck , and Terry Deason, 

15 Office of Public Counsel , 111 West Mad ison Street, Tallahassee, 

16 Florida , appearing on behalf of the State Citizens. 

17 MS. MILLER: Ci ndy Mille r, Florida Public Service 

18 commission . 

19 MS. SCHIRO: Debra Schiro, Florida Public Service 

20 Commission , appearing a s advisor to the Commission , same address 

21 as Ms. Miller. 

22 COMMISSIONER GUNTER : All right. I want to ask the 

23 court reporter a question: Do you need peopll to identify 

24 themselves be fore they start asking any questions or making any 

25 comments? 
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2 

THE REPORTER: Jusl those from the audience. 

COMMISSIONER GUNTER: All right. Anyone other than 

7 

3 counsel, which the court reporter is familiar with , if there is 

4 anyone othe r than that that makes any comments, please identify 

5 you rself . 

6 This is going to be an i nfo rmal session this morning. 

7 Such a s we have had in rulemakings, in comments that have b~en --

8 that are made o r any quasi testimony that is given, all parties 

9 ce rtainly have the opportun ity to cross examine, but let's make 

10 su re, for the benefit of t he cour t reporter, that we only speak 

11 one at time. Let ' s don ' t get ourselves ca rried away, because she 

12 flat cannot pic k up two simultaneous conve rsations . 

13 Counselor, are you ready? 

14 MS. MILLER: Yes . We would recommend that t he way we 

15 proceed is t hat each partic ipant be allowed to have some comments 

16 at t he start . I gather perhaps, one participant might have quite 

17 extensive ones and that'& fine, and then the people be allowed to 

18 ask questions o r have follow-up comments. And t hen, if we could 

19 afte r that, perhaps go back and focus a little bit more d~talled 

20 on the key issues. 

21 The issues that we've seen identified arc relating to 

22 the investment tax credit , the retu rn on equity, nonrecurring 

23 expenses and the O&M benchmark. 

24 Prim~rily, all the participants have addressed the 

25 issue of whethe r assigning a ze ro cost to the investment tax 

FLORIDA PUBLIC SERVICE COMMISSION 



1 c redit fo r the calculation o f the wei9hted average cost of 

2 capital in the midpoint definit ion vi o lates the normalization 

3 provisions of the Internal Revenue Code. That's the primary 

8 

4 issue we ' ve seen . But again , if we could start with Staff and 

S have initial comments and questions, and then go back 

6 individually to those issues . 

7 COMMI SSIONER GUNTER: Let me ask you a question. When 

8 I was tryi ng to prepare for this, we have one piece of pre fil ed 

9 testimony. 

10 MS. MILLER : we have Composite Exhibit 1 that has in it 

11 all of t he -- that's correct. 

12 COM.MISSIONER GUNTER: We have company statements, but 

13 we have one piece of prefi l ed testimony. 

14 MS. MILLER: Tha t's correct. Testimony in the sense of 

15 that word , yes. 

16 COMM ISSIONER GUNTER : Do we just take -- when we 9et to 

17 t he company t hat has made comments and has that testimony, would 

18 that be the appropriate time to have that testimony given? 

19 

20 

21 

22 

23 procedure. 

24 a piece 

25 

MR. WI LLIS: That ' s what we propose , Commissioner . 

COMMISSIONER GUNTER: Okay. 

MS. MILLER: Sounds fine. 

COMMISSIONER GUNTER: I'm just trying t o get a 

Because folks have their comments, but then you have 

MS. MI LLER: Right. 
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COMMISSIONER GUNTEP : -- that's d ifferent. 

MS. MILLER: Right. That sounds fine. And, if we 

3 could, go ahead and introduce into the record Composite Exhi bit 

4 No. 1. We have provided a copy o f the index on the table there, 

5 and will be glad to make copies of anything if anyone is mi s sing 

6 

7 COMMISSIONER GUNTER: We 'l l do that, unless there is an 

8 objection . All right. 

9 

10 

11 

(Composite Exhibit No. 1 admitted into the reco rd.) 

COMMISSIONER GUNTER: Yeah, it is No. 1. 

MS. CAUSS EAUX: Commissioners, Staff has for sometima 

12 proposed repeal of the rule, o r in the alternative that ce rtain 

13 changes be made to make the application o f the rule more 

14 equi t able and easier. Those changes essentially deal w1th the 

15 int -! r t i on of " r egu lated company", as well as "utility" changing 

16 some of t he language to specifically recognize earnings reviews 

17 i nstead of Show cause proceedings; t o make a new repo r ting date; 

18 t o provide flexib1lity i n lieu o f refunds ; to c larify the 

19 language i n r egard t o interes t ; to clari*y the intention of the 

20 Commission t o evaluate the r e port that is submitted by the 

21 utility ; to use a current equity return applicable to each 

22 utility, and t o a ssign a ze r o cost rate to i nvestment tax 

23 credits . (Pause ) 

24 COMMISSIONER HERNDON : I s that it? All right. Cindy, 

25 how are we going to proceed? Do we want to have coun&el esk 
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1 Staff --

2 MS. MIJ,.~ER: ThAt's the woy thought it would be best, 

3 if we could proceed left to right, and with questions of the 

4 COMMISSIONER HERNDON: Okay . Ms. Kaufman, I guess 

5 that's you. 

6 MS. KAUFMAN: I have no questions . 

7 COMMISSIONER HERNDON : All eight. 

8 MR. CHILDS: Left to right. Facing which direction? 

9 I have several questions on lTC, and that's what I 

10 really want to focus on . 

11 Under the definition of the proposed rule , the midpoint 

12 term is redefined so that investment tax credit is assigned to 

13 zero cost. Is the cost assigned to JTC affected by applicable 

14 federal and state income tax rates? 

15 MS. CAUSSEAUX: Is the cost assigned to the investment 

16 credit affected by the rates? 

17 MR. CHILDS: 'les. 

18 MS. CAUSSEAUX: No . 

19 MR. CHILDS: Would you agree that the proposed change 

20 to the definition of midpoint does not affect the defined terms 

21 "tax savings" or "tax deficiencies?" 

22 MS. CAUSSEAUX: It doesn't affec t the defined terms. 

23 It j ust simply affects the amount of the defined term that will 

24 be treated under the rule. 

25 MR. CHILDS: would you agree that the expense 
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1 associated with federal and ~tate income tax is treated like 

2 other expenses in determining a utility's revenue requirement&? 

3 MS . CAUSSEAUX: In determining a utility's revenue 

4 requirement it is basically treated like othe r expenses. 

5 However, the Commission has chosen to single it ou t for separate 

6 and different treatment under the rule . 

7 MR. CHILDS: Okay. But whether the Commission has 

8 chosen to single it out under the rule, in setting rates it is 

9 treated like any other t ype of expense? 

10 HS. CAUSSEAUX: Yes . 

11 MR. CHILDS: Okay. In the Staff comments there is the 

12 phrase "Self-imposed limitationH used in several places. Let me 

13 ask you, is it your position that the Commission, in lo~king at 

14 utility operations , could require a refund even where the result 

15 wo~ld be that t he utility would fail to earn a fair return on 

16 equity? 

17 MS. CAUSSEAUX: I believe that there have been some 

18 instances where the Commission has used a flow-through, if you 

19 will, method of adjust ing for changes that did not cons ider the 

20 level of earnings that the utility had achieved, and the utility 

21 was left in the same position after the adjustment, that it was 

22 in before the adjustment. And so I think that that has been 

23 done, at least in one industry . 

24 HR. CHILDS: Okay. But here, if the result was to 

25 flow-through tax savings, the amount of which was affected by the 
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l treatment given to ITC, the utility 1n that instance would not be 

2 -- would not have been left in the same position that it would 

3 have been before, would it? 

4 MS. CAUSSEAUX: No. It would not . However, if it was 

5 left -- if the Commission chose to leave it in the same position, 

6 and there was no problem with flowing through the entire amount 

1 of tax savings or collecting the entire amount of deficiency, 

8 whether it wa s underearning or overearning, depending on whether 

9 it was a defi ciency or an excess, simply arbitrarily limit ing the 

10 amount of change should not cause any problems. 

11 MR. CHILDS: Well, it could cause a result -- whether 

12 you call it a problem or not , it could cause a result tnat for 

13 the year fo r which there was a tax savings refund required, that 

14 after the refund the utility did not earn even the bottom of the 

15 zone of reasonableness on a return on equity; isn't that cor rec t? 

16 MS. CAUSSEAUX: Yes. 

17 MR. CHILDS: I s i t intended that using the midpoint as 

18 redefined, is to produce evenhanded results in the sense of when 

19 taxes increase or when taxes decrease? ( Pause) 

20 MS . CAUSSEAUX: Would you restate the question? 

21 MR. CHILDS: I'll try. Was t he-- is it intended that 

22 the redefinition of midpoint, in the tax savings rule, would 

23 produce evenhanded results with respect to tdx incr~ases and tax 

24 decreases? 

25 MS. CAUSSEAUX: The change in midpoint, both the 
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1 investcent credi t aspect o f it, and the equity return aspect o f 

2 it were intended to one, tecognize changes in the capital market, 

3 a nd two , recognize that Staff does not believe that this 

4 treatment of the investment credi t would violate the provisions 

5 of the Code . 

6 MR. CHILDS: I'm really not try1ng to focus on the - -

7 and maybe I didn't phr~se the question properly -- on the return 

8 on equity feature of the rule, or whether -- the Staff's opi nion 

9 os to wh~t's LequltCd by the Code. I'm simply try i ng to (ir~d out 

10 whether when it is intended -- when you redefine midpoint in the 

11 rule, it is intended o r expected that there will be evenhanded 

12 results when there is an increase in tax , and when there is a 

13 decrease in the tax rate. 

14 MS. CAUSSEAUX: If you mean did we intend it to be used 

15 in either case . yes. 

16 MR. CHILDS: Okay. Would you agree that when you 

17 redefine midpoi n t by including I TC at zero cost , that whe~ the 

18 federal income tax or the state income tax rate i s reduced, the 

19 potential foe there bein9 a tax savings refund is i ncro~sed? 

20 MS. CAUSSEAUX: The potential to adjust more of any 

21 existing amount exists, yes. 

22 MR. CHILDS: We l l, when you redefine midpoint as you 

23 have, by putting in ITC at zero cost , in effec t that reduces the 

24 midpoint to the extent of the weighted cost of the ITC in the 

25 capital s tructu re , doesn't it? 
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MS. CAUSSEAUX : Yes. 1 

2 MR . CHILDS: And so, therefore, the closer a utility is 

3 in terms of actual earnings to this redefined midpoint, the 

4 greater the potential for it to make a tax savings refund, and 

5 would you agree as well, the greater amount o f the potential tax 

6 savings refund? 

7 MS. CAUSSEAUX: Sure. 

8 MR. CHILDS: Okay. Now, let's look at the other side, 

9 that is where the tax rates arc increas~d. 

10 Whether federal and state income tax rates are 

11 increased, would you agree t hat a potential for an utility to 

12 collect a tax deficiency is lessened? ( Pause) 

13 MS. CAUSSEAUX: Yes. 

14 MR. CHILDS : Okay. So when the Staff comments speak to 

15 se~ f-imposed limitation in the amount of tax savings or 

16 deficiencies, isn't what is meant is the intent to the maximize 

17 tax refunds and minimize tax deficiency col lections? 

18 MS. CAUSSEAUX: That was not the intent, no . That ~ay 

19 be the way it works, but that was not the intent. 

20 MR. CHILDS: All right. Would you agree that the 

21 Commission, under the applicable code and regulations, could not 

22 simply say, ~Independent of anything else, we're going to assign 

23 ITC a zero cost rate f or setting revenue requ1 remen ts for an 

24 utility." (Pause) Without violating the Code? 

25 MS. CAUSSEAUX: In a full revenue requirements 
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1 proceeding, yes. 

2 MR. CHILDS: They could not do that? 

3 MS. CAUSSEAUX: That's correct . 

4 MR. CHILDS: Okay. Would you agree that this 

5 Commission routinely considers financial integrity and the impact 

6 on financ ia l indicators for a utility of its decisions with 

7 respect to allowed rate of return, and particularly return on 

8 equity? 

9 MS. CAUSSEAUX: Yes . 

10 MR. CHILDS : Thank you. That's all I have. 

11 MR . WILLIS: Hs. Causseaux, I ' m Lee Willis, 

12 representing Tampa Electric and Central Telephone Company of 

13 Flo rida. 

14 I would like to ask you with regard to the rule and the 

15 ch<nges t hat you have made or suggested in the procedures 

16 section , Section 5 , which says "Refunds, collections or other 

17 adjustments approved by the Commission." Would such other 

18 adjustments approved by the Commission include changes in rates? 

19 MS. CAUSSEAUX: They might include restructu ring of 

20 speci fic rates. 

21 MR . WILLIS: So that if you found that -- a refund of x 

22 amount was appropriate, you may also find that a rate reduction 

23 in that same amount would be appropriate? 

24 

25 

MS. CAUSSEAUX: Or a rate increase. 

MR. WILLIS: Okay. Ms. Causseaux, would you agree with 
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1 me that the Commission in lhe past has been cau tious in taking 

2 posi tions that may be in con fli c t with the IRS Code7 

3 MS. CAUSSEAUX: Ye s . 

4 HR. WILLIS: And the approach has been that where there 

5 has been a risk of loss of a tax benefit due to a Commission 

6 action, the Commission has required that the company file a 

7 letter with the IRS requesting a letter ruling prior t o the 

8 implementat ion of a proposed change; isn't that truo7 

9 MS. CAUSSEAUX: Ye s . 

10 MR. WILLIS: That approach was illustrated, was it not, 

11 that, for example, in Tampa Elec tric 's last rate case where t he 

12 issue of interest synchroni~atlon arose? 

13 MS. CAUSSEAUX: Yes. 

14 1 
15 

MR. WILLIS: In that order the Commissi on said, "In 

thib case , as in the past, Publi c Counsel has proposed that for 

16 t he purpose of calculating taxes, a port1 on of the investment tax 

17 c redit should be treated as though it were 1nterest -bea ring 

18 debt ." And then a little bi t further on 1n the order it says, 

19 "OUt of a sense o f cauti on , we have tn past cases declined to 

20 adopt Public Counsel's proposal for feat t ha t 1t would jeopardize 

21 the utility's ability to use these credits. we did, however, 

22 recognize that Publt c Counsel's proposed treatment was more 

23 beneficial to the ratepayers and directed several utilities to 

24 submit revenue ruling requests to the Internal Revenue Service." 

25 Ms . Causseaux, wouldn't 1t - - this particular rule does 
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1 not provide for such a procedure, does 1t? 

2 MS. CAUSSEAUX: No , this tule does not provide that 

3 procedure. That procedure wa s provided in the AfUDC rule, that 

4 also changed to ze r o the cost rate attached to ITCs. 

5 MR. WILLIS: Wouldn 't you agree that just out of common 

6 sense prudence that where there is doubt, such as has been raised 

7 here, that it would make sense to require an opinion of the IRS 

8 prior to the actual implementation of the provisions that are at 

9 issue here? 

10 MS. CAUSSEAUX: Out o f an overabundance of caution, I 

11 thi nk that could be done. 

12 

13 

COMMISSIONER GUNTER: Did you agree or disagree? 

MS. CAUSSEAUX : I said, "Out of an overabundance of 

14 cau tion I think that could be done." I agreed. 

15 

16 

COMMI SSIONER GUNTER: Okay . 

COMMISSIONER EASLEY: Mr. Willi s , how long does it tak e 

17 to get a n IRS ruling like that? 

18 

19 

20 

21 

22 

MR. WILLIS: Well, as in a lot of things, it varies 

over time. I think that the thi s part1 cular order that I was 

reading you was in 1985 . The ru l 1ng , the IRS rul1ng came down, 1 

thi nk, a couple of years after that. 

MS. CAUSSEAUX: I t hink that's correct. The AFUDC 

23 process was somewhat ohorter. And in the AFUDC process , as I 

24 recall, the Company ha s also agreed to an effective date, 1 

25 believe , as o f the date of the agenda, I think it was, where the 
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1 proposal had been made, and the proposed change to the rule had 

2 been adopted. 

3 MR. PARKER: ln the AFUDC proceeding, Commissioners, 

4 four months , at least in the case o f General Telephone, the 

5 request for a letter ruli ng went out December 9th and we received 

6 a response from the Department of Treasury on March 31st, 1989. 

7 COMMISSIONER EASLEY : Did you send up a ballon or a 

8 flare in celebration? 

9 MR. WILLIS: Comm1ssionet E~sley , the Orde r resolving 

10 the issue in the 1985 Tampa Electric case was issued by the 

11 Commi s sion on June 19th, 1986. That same order resolved the same 

12 issue that had been outstanding in five or six other rate cases . 

13 MS. CAUSSEAUX: Commissioner Easley, Gener~l had the 

14 good fortune, if you will , to be possibly the fou tth o r fifth 

15 company to file, so t heir ' s was received somewhat more rapidly 

16 than the very first. 

1 7 MR. WILLIS: I'd like to discuss with you, a m1nute, 

18 the extent of the rt sk that's involved here. 

19 Would you aoree that if the trea tmen t that you propose 

20 1S found to be violat1ve t o the normalization requirements, that 

21 i t places at r i sk the benef1t of all unamortized tax credits o f 

22 the utility? 

23 MS. CAVSSEAUX: With a slight qualification. I think 

24 that when the taA law changed there was a little kick that gave 

25 you the grcaLet of the unamo1tized balance or some other item, 
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1 which I'm just blank on at t he moment. 

2 MR . WILLIS: You would agree, there are hundreds o f 

3 millions of dollars at stake here. 

4 

5 

6 

7 

6 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MS. CAUSSEAUX : Yes. 

MR. WI LLIS: Thank you , l have nothing futher. 

MR. HORTON : No questions . 

MR. STONE: No questions. 

MR . WATSON : No questions. 

MR. PARKER : Based on t he period 

COMMI SSIONER GUNTER : Let me ask one question: Do we 

find ourselves in the same potential that we f ound previously and 

was experienced in Cali focnia with Pa,cBell, where they made a 

change in the affect that they -- that the tax consequences it 

was in the billions; do we have that same potential? 

MS. CAUSSEAUX: We have a potential liability out here . 

I t ' s the same potenti al that existed in the AFUDC rule. 

COMMISSIONER GUNTER: All right. So that in the 

16 PacBell one, it took a public law change by Congress to keep them 

19 from incurring that ~ubstantial loss; wasn ' t that correct? 

20 

21 

MS . CAUSSEAUX: Well, they still incurred a loss. 

COMMISSIONER GUNTER: I understand, but not to the 

22 degree. 

23 MS. CAUSSEAUX: Not the degree that was contemplated 

24 initially. 

25 COMMISSIONER GUNTER: So the California regulato ry body 
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1 made a change subject to th . ratepayers and the company with a 

2 substantial loss that they still suffered ~ piece o f 1t and it 

3 took public law on the part o f Congress to keep them from 

4 suffering at all; isn't that correc t? 

5 HS. CAUSSEAUX: Yes . 

6 HR. PARKER: Based on the previous c ross examination, 

7 just one question. Are you aware of what the amount of 

8 unamortized ITC for GTE of Florida is, Hs. Causseaux? 

9 MS. CAUSSEAUX : Not o ff the top of my head, no. It 

10 r uns somewhere in the -- on companies as a whole, it runs between 

11 2-1,'2 or 7 or 8\ of total capitalization. 

12 MR. PARKER: If General ' s amount was around 44 

13 million, would that be a reason to exercize caution? 

14 MS. CAUS SEAUX: Sure. 

15 MR. PARKER: Thank you. 

16 COMMI SSIONER GUNTER : Hr. Bec k / 

17 HR. BECK : Ms. causseaux, you 're using the zero cos t 

18 for ITC in the proposed rule; is that right? 

19 MS. CAUSSEAUX: Yes. 

20 MR. BECK: And is that the actual cost o f ITC to the 

21 company? 

22 MS . CAUSSEAUX : The a c tual cos t to the company is zero, 

23 yes. However, Congress has limited our ability to use that cos t. 

24 MR. BECK: Do IRS regulations allow c ircumstances when 

25 you' re allowed lo use tt'!e ze ~ u cost foe l 'fC? 
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MS. CAUSSEAUX : Staff believes that they provide some 

2 flexibility. 

3 MR. BECK: Don ' t the regulations state that when you 

4 are considering a company's financial condit ion , but not in the 

5 rate setting, then it ' s allow t o use a zero cost? 

6 

7 

8 

9 

MS. CAUSSEAUX: Yes. 

MR. BECK: I have no other q uest i ons. 

COMMISSIONER GUNTER: Anyone else? Go ahead. 

C01'1MISSIONER DEARD: llelp me, if you can . just 

10 scanned back th r ough, because I didn't remember seeing it 

11 a nywhere. I don't see any comments, I don't think , on a nybody ' s 

12 part on repeal o f t he rule . 

13 MS . CAUSSEAUX: No. No one commented on repeal. That 

14 was Staff' s r ecomme ndation when we went to agenda and we had as 

15 a s alternative some administ rat ive changes and the changes t o the 

16 midpoint language, and at that point in time there were still 

17 some compan ies with their tax savings i n litigation that repeal 

18 of t he ru le appeared to jeopa rdi ze. 

19 

20 it not? 

21 

COMMI SSIONER BEARD: That was a short- term problem , was 

MS . CAUSSEAUX : It was a s hort- te rm problem. I think 

22 t ha t we ha ve all those companies either with rate changes in 

23 progress , o r with rate cases , or with MMFR reviews in prog ress. 

24 t"OMMISSIONER EASLEY: Commissioner, doesn • t Mr. Gower 

25 in hi s testimony, at least, i nd irectly deal with repeal. 
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1 COKMISSIONER BEARD: If he did, I missed it. 

2,, 
COMMISSIONER EASLEY: I think it's more in the line of 

3 "yeah, the tax rule is a good 1dea pcovided." 

4 COMMISSIONER BEARD: Well, my problem is that this 

5 record is -- with that potential exception -- void. And how 

6 about commenting for me, if you would. 

7 MS. CAUSSEAUX: All right . Repeal would allow you t o 

8 treat the chango in tax expense, if you will, as you would any 

9 other change in any other expense: Wages , sala ry, deprecialion, 

10 O&M, any portion of O&M, changes in inte rest expense o r whatever. 

11 You would be measuring the effect of a change in tax 

12 rate through surveil lance or rate case proceedings. You would be 

13 looking at it in terms of the range as opposed to a midpoint. 

14 You could make any adjustments that you would make 1n any rate 

15 case or surveillance earnings proceeding that you normally would 

16 make. Rate restructurings , whatever. Jt would be the no rmal 

17 course of business . 

18 COMMI SSIONER BEARD: You've g1ven me a histor1cal 

19 perspective but you ' te dodged the quest1on. Good , bad? 

20 MS. CAUSSEAUX: Good, badl Staff believe& Lhat it is 

21 good in that it does not si ngle out one expense for special 

22 treatment; it uses the processes that are in place. 

23 COMHI SSIONER BEARD: In o ther word~ , you wou ldn't 

24 recommend a special rule for changes in salary of personnel ? 

25 MS. CAUSSEAUX: No. 
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1 COMMISSIONER BEARD: Okay. 

2 COMMISSIONER GUNTER: Commissioners, any other 

3 questions? 

4 COMH'ISSIONER BEARD: All right, 1 guess we move down 

5 the comment line. 

6 MS. KAUfMAN: Commissioners, fiPUG has two comments 1n 

7 regard to t he procedural section of the rule, which is Section 5, 

8 and it's on Page 4 of the rule. 

9 The first was alluded to by Staff, and that is the 

10 change that would ve rmit refunds, collections and the new 

11 language or other adjustments approved by the Commission. 

12 If you're looking at the Staff recommendation of 

13 September 25, 1989 -- I don ' t know what you have -- it's on Page 

14 32 . 

15 

16 

Stamped 32. It's on Page 4. 

MS . MILLER: Page 4. That's tight. 

COMMISSI ONER GUNTER: On Page 4 beginning on --

17 comments after Line 6 ; is that correct? 

18 MS. KAUfMAN: Uh-huh. The new language that ' s been 

19 inserted would allow the Commission to make o ther adjustments 

20 other than refunds o r collections. 

21 FIPUG would submit thaL it's equitable and fair that 

22 when customers have overpaid a utility due to a change in the tax 

23 rates, that that money be fl owed back to them in the form o f a 

24 refund just as they have paid it in, rather t han permitting some 

25 kind of other adjustment, which is not clear fro~ tho r ule what 
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1 sort of adjustments are con templated, though Ms. Causseaux 

2 commented on at least one thnt s he would think would be included 

3 in there. 

4 

5 

6 

COMMISSIONER BEARD: Can I ask a question? 

MS. KAUFMAN: Certainly. 

COMMISSIONER BEARD: You said " refund ." Ca n I read 

1 that refund/ rate reduction o r just refund? 

8 MS. KAUFMAN: I think as long as the rule rema ins in 

9 place -- arc you talking about a pe rmanent base rate reduction? 

10 COMMI SSIONER BEARD: Yeah. 

11 MS. KAUFMAN: 1 think that we would be in fa i r o f that 

12 as well. That goes into the second part of the comment. 

13 COMMISSIONER BEARD: I just wa nted to be c lear, if 

14 you're proposing if we had a tax rate reduct1on that we cont1nue 

15 to qet to play these annual games. 

16 MS. KAUFMAN: No . we're no t advocat1n9 that at all. 

17 think our concern with the other adjustment would be using a tax 

18 savings refund as a c red it again~t some other expense. 

19 The second part o f the procedute that we would like t o 

20 comment on is 5(f) whi c h appea r s on Page 6. beginning at Line 7 . 

21 This provision here s peaks to the way a refund would be 

22 distributed, assuming t hat a refund were ordered. It changes the 

23 current rule, whi ch provides for a refund on a ~Wh basis, to a 

24 r e fund on a bacis that fairly and equitably r e fle c t s the income 

25 taxes embodied in the rates t o r t he various custome r c las6es. 

FLORIDA PUBLIC SERVI CE COMMISSION 



~ 25 

1 I FlPUG is not adverse to some sort of different analysis 

2 for distribution of any tax bavings refund6, but we would say 

3 that in order to do what I think the rule lS contemplating here, 

4 this fair and equitable distributton among customer classes , that 

5 it would be desirable, and perhaps even necessary, to have some 

6 kind of a cost of scrvtce study to determine how the refund is 

7 going to be distributed. 

8 This goes somewhat to what Commissioner Beard was 

9 saying. This i~ expensive and perhaps a burdensome exercise t o 

10 go through on a yearly basis as you're applying th is rule, and we 

11 would s ay t hat it's better done within the parameters o( a base 

12 rate reduction in perhaps a rate case . 

13 If the Commission decides to go forward with this rule 

14 and leave thi s fair and equitable standard in here, we woul d 

15 suggest that the standard for distribution should be more clearly 

16 def~ned so that as the parties go into a rate case, they will 

17 know what the distribution standard or methodology is going to 

18 be , so that they can prepare their testimony on their evidence 1n 

19 light of the rule . I think the way the tu1c is now, it's fairly 

20 vague in regatd to how any d1str1bution ts go1ng to be handled 1n 

21 the context of this proceeding . 

COMMISS I ONER EASLEY: Could l JUSt ask you a question? 

It's really joint on both th~ 1ssues you raised, but mainly on 

24 the f1rst part having to do with tak1ng out the other adjustment 

25 language. 
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1 Have you been here when we we've heard the arguments 

2 that refund menas refund and you can't redu ce rates under the tax 

3 rule? 

4 MS. KAUfMAN: I'm not sure specifically what you're 

5 r eferring to, but I have heard that, yes, ma'am. 

6 COMMISSIONER EASLEY: Would you not -- if you favor any 

7 kind of rate adjustment , would you not want the broader language 

8 of "other adjustments" rather than leaving it to just the word 

9 "refund , " unless you say .. refund/ rate r eduction" or "rate 

10 c hange?" 

11 MS. KAUfMAN: I think th~t our concern with the other 

12 adjustment is wha t I arti culated , I think, to Commissioner Beard, 

13 and that is that we do not want to see a refund applied as 

14 offsett ing some othe r expense or rese rve. If we had refund/ rate 

15 reduction, I think that would be acceptable. 

16 COMMISSIONER EASLEY : Okay. The only trouble is it 

17 doesn't solve the problem of refund still be interpreted aL a 

18 c redit , if that is indeed a problem, because refund has become 

19 whatever we decide it i s apparently, which doesn't help meters 

20 much . 

21 Under fair and equitable, again, the language 1n the 

22 current rule is reasonably restri cti ve if you read it the ~ay it 

23 is written. If you read it tho way it 's been used , it' s not 

24 restrictive at all. Would you not see a better rule if we had 

25 the flexibility to, on a case-by-case o r company-by-company 
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1 basis, do whatever appears tn be the most fair and equitable [or 

2 that particular group of customers? 

3 MS. KAUFMAN: I think we have some concern knowing what 

4j fair and equitable would be going into the case. And what we're 

5 talking about ln subsection (f) is basically the distribution 

6 methodology. How the refund is go1ng to be parceled out among 

7 the customer classes , and we th ink that that requires some kind 

8 o f a cost of service study. And as I said alternatively, we'd 

9 like to see the standards in the rule so that goi ng into a tax 

10 savings hearing we're on notice. I think if you leave the rule 

11 this way, I guess the parties would come 1n and one party might 

12 propose a methodology and a party m1ght propose a different 

13 methodology and the Commission m1ght 

14 COMMISSIONER EASLEY: K1nd of like ROE. 

15 MS. KAUFMAN: -- have a middle ground, kind of l1ke 

16 that. 

17 COMMI SSIONER BEARD: What lS your position on simple 

repeal of the rule? 

MS. KAUfMAN: Simple repeal? 1 th1nk if we could 6ee 

20 these tax sav1ngs 1ntegrate 1nto base rate reduc ti ons we would be 

21 happy with that. 

22 COMMISSIONER BEARD: We ll, I'm no t - - i f you answeled 

23 the question then I didn 't under s tand 1t. 

24 Would you oppos e o r support repeal of the rule? 

25 MS. KAUFMAN : By Lhat you me~n , as Ms. Causseaux w~s 
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1 saying, these tax savings would be treated as any other expenses? 

2 COMMISSIONER DEARD: Ju&t l1ke any other expense; l1ke 

3 before we had the rule, I assume we did. 

MS. KAUFMAN: I think unless it was clear that these 

5 I adjustments were go1ng to be incorporated into base rates, that 

6 we would not be in favor of repeal. 

7 COMMISSIONER BEARD: If you go t o a ratemaktng 

81 procedure and you don't have the rule, what else would you do but 

9 incorporate into the ratemak1ng procedute the appropriate tax 

10 structure? 

11 MS. KAUFMAN: I ' m not &ure. I think if that's the 

12 underlying premise o f your question, then we would agree with 

13 repeal. 

14 COMMISSIONER BEARD: Okay. To the extent the rule ts 

15 not repealed -- you know, we talk a l ot about refunds and rate 

16 r eouctions, but we don't talk about the opposite &cenat lo . What 

17 happens if we had today a tax increase from 34 to 48\7 flow would 

that apply 1n thts rule? 

MS. KAUfMAN: If thts culc --

COMMI SSIONER BEARD: Was tntact as is ot as 

21 recommended, whbt would we do? 

22 MS. KAUfMAN: I think that the rule would be applied 

23 and the Commiss1on would have the author1ty to perm1t the 

24 utilities to collect the difference between the change in the ax 

25 rate. 
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l COMM I SSIONER BEARD: And you would support that undct 

2 this current rule? 

3 

4 rate? 

5 

6 

MS. KAUFMAN: If the e ~ were an increase in the tax 

COMMI SSIONER BEARD: Uh- huh. 

MS. KAUFMAN: And th1s rule were in place, I th1nk that 

7jj would be how you would have to appl y 1 t. 

8 COMMI SSIONER BEARD: Okay . 

9 HR. WILLIS: I w~nl t o f o llow up on one point that you 

10 made. 

11 With regard to the cost o f serv1ce studies on the one 

12 hand , and just treating the d ifference 1n rates on a 

13 kilowatt-hour basis on the other hanrl, 1sn't it true that the 

14 ~ cost o f serv1ce issues are highly controversial 1ssues that take 

15 a considerable amount of time in a rate proceed1ng? 

16 HS. KAUFMAN: I don't think I could d isagree w1th that, 

17 but I don't think that's a reason no t t o take a l ook at them as 

18 1 they affect how the refund 1s go 1n9 to be d1stributed. 

19 HR. WILLIS· Well, 1! the rule were - - I'm trying to 

20 agree with you, I think , s o listen t o me. 

21 As I took it, you were c once t ned about the complexity 

22 that would be in f used in the proceeding by the cost of servi ce 

23 issue as opposed t o just treat1n9 th1s o n a kilowatt - hour bas1 s , 

24 and I' m agree1n9 with that and ask1ng you t o agree with me that 

25 this would tequlre a number o f expe rts , a conside rable amount o f 
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1 controversy and take a greal deal of the Commission ' s time 1n 

2 sorting out that type of issue. 

3 

4 

5 

6 

MS. KAUFMAN: I agre~ w1th you on t ha t. 

HR. WILLIS: Okay. Thank you. 

COMMISSIONER GUNTER : Anything further? All r ight. 

MR. WILLIS: We would cal l Mr. Hugh - - excuse me. Are 

7 there any more questions? 

8 COKHI SSIONER GUNTER: Does Flo rida Power and Light have 

9 any, or is he finished? 

10 COMMISSIONER GUNTER: Mr. Gowe r is the on ly pe r son with 

11 pre f iled testimony. 

12 MS. HILLER: Also, if I coul d add here, 1n posthear1ng 

13 fili ng s , if there are any he lpful suggestions on alternative 

14 wordi ng, we would appreciate seeing them. 

15 COMMI SSIONER GUNTER: Yes. Par t o f my problem. Hr. 

16 Willis , is we r eceived Mr . Gower's ; even though it ' s filed on 

17 

18 

19 

20 

21 

22 

23 

behalf of 

Childs . 

what. 

Tampa Electric , the transmittal letter came f rom Malt 

MR. WILLIS: I understand. 

COMMI SSIONER GUNTER : Okay . 

MR. WILLI S : It had to come from one o f us . 

COMMI SSIONER GUNTER: 1 wasn't sure who was going to do 

24 MR . WILLIS : Mr. Chairman, I believe that Mr. Gower's 

25 testimony ha s beon inserted in the record in Exhibit No. 1. 
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1 I'd like to begin by ask1 ng you, please s tate your name 

2 and address. 

3 MR. GOWER: My name IS Hugh Gower. Business address , 

4 133 Peacht ree Street, Northeas t, Atlanta, Geotgia. 

5 MR. WILLIS: And on whose behalf do you appear here 

6 t oday? 

7 MR. GOWER: On behalf of florida Powe r and L1ght 

al Company and Tampa Electric Company. 

9 tlR. WILLIS: Mt. Gower, will you pJcase summarize tlac 

10 testimony that has been inset ted into the record? 

11 MR. GOWER: My testimony covers seve ral points w1th 

12 regard to the proposals to amend the rule. 

13 The fic at is that 1 believe the rul e , as it is 

14 presently written, is a reasonable and fair manner for the 

1 5 Commission to give effect to changes in income tax rates. I do 

16 elieve there are ways in way which the r ule can be improved. 

17 I believe that in applytng the rule it ' s very import~nt 

18 for the Commiss1on to exerc1se ca re and cau tton because as il IS 

19 presently operative, 1t deals w1Lh prior periods, and, therefore , 

20 has the potential ot betng appltcd in a way wh t ch would be 

21 I 
22 

imp roper cetroact1ve catemaktng. I don't believe it has been 

applied that way, but I just urge ca re and cautton. 

23 A number of partictpantl'> have expressed some degree of 

24 frustrat1on with the rule, and I have read a number of those 

25 comments and l undt.• t stC'Ind those. The difficulty 15 in develop1ng 
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1 a limited scope rule that could deal w1 th any eventual1ty, and 1 

2 just don't think that ' s really possible short of a full 

3 ~ cost-of -service tariff, whi ch I don't think would be appropriate. 

4 The second area deals w1th my comments on t he 

5 investment tax cred1t . And I think 1t's ver y clea r t ha t the 

6 regulations , howeve r they may be viewed by the partic1pants, do 

require that the Comm i ss i on allow a return on the plant financed 

with inve stmen~ tax c redits at no less than the ove rall cost o f 

9 capital. In ebrlier comments today, no one seems to dispute the 

10 notion that that is a requirement when rates are being increased, 

11 and I t hi nk it is patently obvious on the face that the re sult 1s 

12 identical when rates are decreased. And I think that wi t h nearly 

13 three- quarters of a b1llion dollars o f tax c redi t benef1ts 

14 available fo r just the electric compan i e s in Florida , that an 

15 awful lot of caution needs to be exercised before runntng the 

16 risk of violating t he Internal Revenue Code. 

17 With respect t o the establi shment o f the return on 

18 1 
19 

common equity 1n a l1mited scope pr oceeding, my comment is that's 

a very di!f1 cult ta ~k at best, and it's important that when those 

20 rates are se t and dete r mi ned , that all relevant factors be 

21 cons idered, all the relevant vatiables. Just for example, what 

22 would be t he ratemaking treatment of 1nvestment tax credit, among 

23 o thers. 

24 I just feel like t he tax sav1ngs rule can't deal with 

25 all the regulatory problems because it is a limited scope 
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1 proceeding. 

2 Insofar as nonrecLrring expenses are concerned &nd the 

3 proposal to eliminate nonrecurring expenses, I beliuvo that's in 

4 conflict with the origi nal intent of the rulo, which w&G to 

5 identify actual tax savings or increases in, if nonrecurring 

6 expenses are eliminated, it would not accomplish that goal. And 

7 I remind the Commission that because this rule looks b~ck lo 

8 prior periods for that purpose , that it is unlike a normal ra te 

9 case which looks to future peri ods . I see the poton t inl for a 

10 rather endless debate on what is recurring and nonrocutring. 

11 And just one final point is that i f nonrocurtJng 

12 expenses are always eliminated, no utility would cvor bo able to 

13 earn their authorized rate of return. It simply would not have a 

14 chance . 

15 Finally, insofar as the O&H benchmark is concerned, 

16 e&sentially, I disagree with institutionalizing that an part of 

17 the rule. It is not relevant when rate decreases JIO being 

18 considered because the purpose of this rule is to ldonllfy actual 

19 tax changes, and to pass on the income tax dccreaGo or inc rease 

20 as the case may be, and eliminat ing expenses on the ba~is of that 

21 benchmark doe s not accomplish that objective. I think it is 

22 already fairly evident what kind of a reporting butdcn would be 

23 imposed on a company and the commission and the Stell and all 

24 others to review that level of detail; and that iG In conflict 

25 with the goal of the rule to be administratively e((Jcicnl. 
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1 The suggestions that 1 have with regard to the rule are 

2 c hange it in such a way that rates and charges to cus t ome rs could 

3 be redu ced o r inc reased if that's the appropriate thing, at a 

4 date coincident with the c hange 1n tax rates, rathe r than waiting 

5 for a year or longer to settle the issue . That would av o id the 

6 rather excessive cost of continual annual hearings to apply the 

7 rule . It would be necessary to use an historic period to do 

8 that , obviously , but I think that's possible. I also think that 

9 to avoid the annual filinqs under the rule between rate cases , 

10 those changes having previously been identified could be rolled 

11 into base rates. And it's true that that may mean that any given 

12 company may be overearnin9 or underearning, but I think the 

13 appropriate place to address that is in a rate proceeding, 

14 including that change in the company ' s base rates, after a period 

15 of time, would also allow Staff and o ther inte rvenors adequate 

16 time to review the company's filing, conduct field audits, raise 

17 isrues , which may be appropriate for the Commission ' s 

18 consideration . But it would get rid of the undue regulato ry lag 

19 and associated administrative costs, which are now attendant on 

20 the annual filings to calculate the refunds , which we've seen 

21 ove r the last several years. rt won't deal with over- or 

22 underearnings; it just won't. And I suggest that the rule is 

23 good , but it cannot be designed in a way to deal with any and 

24 every eventuality . That concludes my summary. 

25 MR. WILLIS: We tender Mr. Gower. 
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1 COMMISSIONER EASLEY: Mr. Gower, I didn't get it as 

2 strongly reading your testimony as I did from your summa ry. But 

3 I gather that unless the rule is prospective and i s -- that you 

4 feel that unless we can time it with a ch~nge in a tax rate, 

5 whether up or down on a prospective basis, and that we are now 

6 looking a t the situation where there is no longer an opportunity 

7 to deal with it prospectively-- that what you 'te saying is about 

8 the only way to deal with it is a full rate case . 

9 MR. GOWER : If I c reated that Impression, perhaps I 

10 didn't -- it ' s no t what r intended to say. 

11 The rule can continue to operate as it presently has . 

12 I think it would be improved if it operated in such a way that 

13 the changes in rates and charges were mad~ coincident with the 

14 change in tax rates. I see that as an improvement. 

15 COMMISSIONER EASLEY: No argument. But we're not where 

16 we can do that unless they try to change them aga1n. We're 

17 dealing with a retroactive situation regardless o f how we'd like 

18 t o do it . 

19 Did you have any specific thoughts as to how this rule 

20 could work, or would you think that repeal and the l1miteu scope 

21 proceeding would be preferable t o a retroactive considerati on? 

22 MR. GOWER: Commissioner, I would rank several 

23 possibilities. I would think that t he changes that I have 

24 recommended would be the number-one preference. No. 2 would be 

25 to leave the rul e as it is and as it has been appl1ed. And the 
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2 that Staff has recommended. And 1 guess I would have t o come 
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3 down on the side of repeal being preferable to the changes that 

4 staff re commends because of the problems with investment tax 

5 c redit. 

6 COMMISSIONER EASLEY: Okay . Thank you. 

7 COMMISSIONER GUNTER: But let me -- excuse me 

8 Commissioner, I'm sorry--

9 

10 

COMMISSIONER BEARD: Go ahead. 

COMMISSIONER GUNTER: Let me ask you, Hr. Gower. The 

11 l ast pa r t of your summary you cautioned about looking at what we 

12 have characterized as an earnings test, so it would be your 

13 recommendation and obse r vation that we should not use an earnings 

14 t est when we ' re trying to make a determination of tax refunds ; is 

15 that correct? 

16 MR . GOWER : No , sir. If I crea ted that impression, I 

17 didn't intend to. 

18 There were commen t s earlier about the fac t that income 

19 tax expenses, like all other expenses, had to be conside red in 

20 the aggregate, and it would have to be determined whether or not 

21 whatever change being looked at caused an overearnings or 

22 underearnings. I didn't mean t o imply that that approach should 

23 be changed at all . I think that i s the appropriate approach. 

24 COMMISSIONER GUNTER: Second piece . We have been 

25 growling around about this proceeding for a long time, you know, 
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1 the effects of the '86 tax change . And everybody is trying to 

2 find a way to do it. You know, bac k the fir s t time that we 

3 passed this rule it was because o f the change from 48 t o 46 and 

4 that 2\ change and put the rule out with the econom1 c conditions 

5 that e xisted at that time. 

6 Now , what if the Commissi on in its benevolence, were to 

7 say, "A simple way to handle t hi s t h i ng is if the tax rate 

8 increases, we just go through and look at everybody. " The last 

9 time when Lhe i r r ates changed, we cha~ged that multipl1er; sink 

10 o r swim, up o r down. And those are the taxes that you ' re eithet 

11 ove rpaying or underpaying, and you go f o rward and if the r e is a 

12 r evenue deficiency on the part of the company, they can come in 

13 f o r a rate case. And if thore i c an inc rease , they can refund lt 

14 -- on a straight flow through the day it happens -- because you 

15 know about it ahead of time. Now what's wrong with that sort o f 

16 philosophy, up or down? Go through and c hange the multiplier 

17 based on, you know- - everyth ing in thi s Commi s sion, on 

18 Surveillance Reports and what have you , IS all based on where you 

19 w~re at the last -- in the last revenue requirements proceeding 

20 that you had. What would be wrong with just chang1ng the 

21 ef f ec tive tax r a te on the day it happened? 

22 

23 

HR. GOWER: Well --

COMMIS SI ONER GUNTER: That way, you know, you should be 

24 in a situation -- you know , I made that suggest1on one time, and 

25 it sort o f -- you know, I did t hat JUSL to belly- twitc h kind o ( 
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1 t hing on some folks just to see how they ' d r espond to it. You 

2 know , they gasped, a nd I guess evct ybody ' s had their nitro pills 

3 today, but back then they d1dn't have them. But what's really 

4 wrong with applying the effective tax rate and the gross-up at 

5 I the time it occurs? 

61 11R. GOWER: All based on the pri o r rate case filing? 

7 COMMISSIONER GUNTER : Yes. 

8 MR. GOWER: Conceptually, there is ubsolutely nothing 

9 wrong w1th tha t. We'd have to acknowledge that from the time 

10 when the rule was adopted to the present day , there have been 

11 pretty s ignifi cant changes in the economy and capital cost rates . 

12 COMMISSIONER GUNTER: I 'm talking about from n~w 

13 f o rward . 

14 HR. GOWER: From now f orward, conceptually t here 1s 

15 nothing wrong with it unless there are bi1 swings in capital 

16 markets that influence <:api tal costs. IC you expect t hose to be 

17 fairly stable -- and everything I've read, which is , as you would 

18 note , worth exactly what 1t cost me to read 1t because we can't 

19 see the futur e -- there is noth ing wr ong w1th t ha t . 

20 COMMI SS IONER GUNTER: What e ffec t would that have 

21 regardless of what the capital market was because income tax is 

22 an expense item JUSt the same as deprec1at1on o r -- you know, we 

23 change depreciation regardless of what thP capital market is , and 

24 we have other expenses that c hange tegardless of what Lhc capital 

25 ma r ket is. 
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1 MR . GOWER: There 1s no thing wrong with it. It would 

2 isolate the effec t o ( the chang~s in income tax tates on base 

3 rates. It would do that. 

4 " 
COMMISSIONER GUNTER: Okay. Well, 1f you carried 1t t o 

5 extreme, a change 1n deprectati on would do the same thing? 

6 MR. GOWER: Sure. It' s possible to design a special 

7 clause to deal with each element o f cost of service. 

8 COMMISSIONER GUNTER: No, just talking about taxes. We 

9 haven't been having a big foldet o l abQut anything else. But just 

10 income taxes -- the day it became effective, for instance, in one 

11 year in 1986 you had a blended rate of 40\ . lt would be 40\ fo r 

12 that year. The next year it went down to 34. You JUSt go 

13 through and it requires a simpl e r.alculatio n - - I think simple 

14 on the part of Staff -- to go back and change that multiplier, 

15 and those are the rates that you were allowed. You know, there 

16 is some subsequent little problems that could o ccur after that. 

17 But as far as juGL addressing the tax rate, trying to find out, 

18 you know, and I'll be honest with you, I said the first time as a 

19 JOke, but the mo re complex we get 1nto as we move down the way, 

20 the more complexities that bubble in. I'm trying t o really lhink 

21 what the problem is. 

22 HR. GOWER: The only po tential problem that I see wtth 

23 it is that becaus e o f changes 1n the leve l o f revenues, expenses , 

24 and investment, going back to a pri o r period and adjusting rates, 

25 which could be done, might, when it is applied t o any given 
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1 company, produce an over- or underearnings. 

2 COMMISSIONER GUNTER: I understand . Underearnings, the 

3 company has an oppor tunity to come in and ask foe increased 

41 revenues. 

5 MR. ~~ER That'S COLrect . 

6 COMMISSIONER GUNTER: Overea rntngs, you can take a 

7 limited o r a reverse make-whole situation and, you know, at the 

8 time that you change your tax rates with the calculations and go 

9 fo rward from there. 

10 MR. GOWER: That one po1nt, Comm1ssioner, is teally tho 

11 only difference between the proposit1on that you just stated and 

12 what my proposal 1s, whi ch 1s to use a very recent period. It 's 

13 the degree to whi ch an over- o r undecearnings s1tuation might be 

14 caused, and I underscore "might." 

15 COMMI SSIONER GUNTER: Okay. I'm JUSt ktnd of warming 

16 up to that just personally. 

17 COMMISSI ONER BEARD: Let me, if I can , Commiss 1onet 

18 Easley poi nted out that you answer the or l guess 

19 left-handedly, at least, answered the quest1on about whether the 

20 rule is good or bad w1th t he general tetm "yes." Then I 9et into 

21 your testimony and you talk about how the rule hasn't operated as 

22 inte nded, some o f the rationale beh1nd that. And then I heat you 

23 say that the r ule as it cu r rently exists is perferable is 

24 actually the second preferable option; the first be1 ng as you 

25 would modify it. 

FLORlDA PUBLIC SERVICE COMMISSION 



1 

2 

41 

MR. GO~R: Yes, sir . 

COMMISSIONER BEARD: And I Sttuggle because if the 

3 current rule as it currently ex1sts 1s preferable t o repeal and 

4 Staff proposals, God help me with what we've gone through with 

5 it. And I don't understand that at all. I mean, at least from a 

6 simplistic standpoint, Commiss1oncr Guntet's suggestion or repeal 

7 -- repeal, I know what t o do. You underearn, you come 1n and 

6 ask; you overearn, you get drug in and talked to. And 1 treat it 

9 just like I do any o ther expense. And I don't understand your 

10 thought process behind current rules as they currently exist and 

ll has operated. 

12 MR . GOWER: Okay. Well, the current rule as 1t 

13 cu r rently exists, does prov 1de a way to make appropr iate 

14 adjustments in a company ' s rates and charges f or changes ln 

1 5 income tax rates. And I think that ts a teasonable thing to do . 

16 As I say, I could see improvements, but I think that that 

17 provides both the Commission and the regulated companies an 

16 opportunity to avo1d filing a general rate case. On the 

19 commission's side , th~ commission knows that if tax rates go 

20 down , then there is a way to capture an appropr1ate amount, the 

21 revenue effect of that change, and make sure that it goes back t o 

22 consumers. And on the other side , 1f thete is a tax rate 

23 increase, then what's fait is fa1r. The comp~n1cs know that they 

24 can calculate the appropriate revenue effect and get that 

25 adjusted. so 1 think that's preferable lo relying totally on 
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1 f iling a general rate case. That wa s where 1 was coming from. 

2 COMMISSIONER GUNTER : Yeah , but my problem comes in 

3 with that because I made no r.ecrct ove r the years that I'm for 

4 r a te stability f o r the cus t ome rs, as nearly as you can do within 

5 acceptable bounds . Out I guess one o f the reasons that c razy 

6 thought that I have about changing i t with the effect1ve date, it 

7 seems as though in -- both in the ncar term and short term, that 

8 it would not be tcrr1bly detrimental t o the customers and/ o r the 

9 company ; because 1t lays out that e xpense item specifically , 

10 whereas t oday , you know, it's sort of like Jello wrestling --

11 trying to catch the snake in the Jello. You know, it's there and 

12 it isn't there. As my old granddaddy us ed to say, "Eating Jello 

13 was like riding down the road in your car about 60 miles an hour, 

14 and you put your head out the window getting you a bite,~ because 

15 there wasn't anything to chew on . You know, you put it in your 

16 mou th and it disappears. And that' s k1nd of the way this tax 

17 th ' ngs is to you. You know, I can s ti ck my head out and open my 

18 mouth and get me a bite and I st ill haven 't got anything . And 

19 I'm trying to get something l can get my hands on . 

20 MR. GOWER: We l l , when you explain it 1n teems o f 

21 Jello , I understand exactly where you're coming from . 

22 COMMISSIONER GUN'rER: Can OUt last couph of years o f 

23 experience be c harac t e r ized otherwise? 

24 MR. GOWER: Oh , I e xpe c t o ther f o lks can come up with 

25 different anal ogies, but 1 think yours is appr~priate. 
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COMM lSSIONER GUNTER : But it all goes back to Jello. 

2 It all goes back to someth ing that doesn ' t have s o l id consistenc y 

3 on whoever is maki ng it . 

4 COMMISSI ONER BEARD : You know why the re i s always t oom 

5 for Jello? 

6 COMMISSIONER GUNTER : Let me ask you one further 

7 question: Do you have any specific recommended language as to - -

8 like going through the rule and -- you know, yout two c lient s 

9 I guess the re are two -- your t wo clients recommended changes in 

10 add and s trike? 

11 HR . GOWER: Yes, sir . We have developed that. And we 

12 can provide that. 

13 COMMISSIONER GUNTER: I would like to see that . 

14 Because I t ead your tes timony and I see what you ' re saying , but 

1 5 I'm trying to 9et back to lay the two down side by side. And 1 

16 c n't see s pecifically where those comments-- you know, what 

17 specific l a nguage we talked about . 

18 MR. WILLI S : I understand. We w1ll provide t hat t o 

19 you . 

20 COMMI SSIONER GUNTER: Okay. Staff . 

21 liS . HILLER: we just have a coupl e of questions. I 

22 think they' ve almost been handled. 

23 I noti ced in your testimony that in var1ous places you 

24 s ay that what we're now sugges t ing would not be with the ori9inal 

25 intent o f the rul e . I just wanted to make clear, you don't 
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1 believe that we're tied to the orig1nal intent of the rule, do 

2 you? 

3 MR. GOWER: Well, obv1ously the Commission can change 

4 its focus dnd objectives at any time it feels appropriate, and 

5 perhaps I l aid too much at the altar of the original intent. 

6 !owever, let me just explain that I assumed that, and 

7 perhaps this was incorrect, but I did assume that it was still 

8 Staff's intent in making the suggestions , which it has, to 

9 isolate the effect o£ changes in the income tax rates on an 

10 actual basis . And that was the original intent that I was 

11 referring to. 

12 MS. MILLER : Also I noti ced you referred to a case in 

13 here, United Telephone versus Mann. I thought it might be good, 

14 though, to also just point out the Reedy Creek Utilities case , 

15 whi ch came after that, emphasized that a windfall s hould go t o 

16 the consumer , and I guess the diffi culty that we have been hav ing 

17 wi t h making that happen. 

18 MR. GOWER: I'm not familiar with the Reedy Creek case. 

19 But -- so I don't know what the comments are to which you refer, 

20 but I would think it would be fair that neither the companies no r 

21 t he ratepayers go t a windfall, so to speak. They ought to be 

22 treated fairly. 

23 MS. MILLER: Right. Maybe I should be more specific . 

24 It's the Reedy Creek Utilities versus florida Publi c Se rvi ce 

25 Commission case , and it just says that "a change in the t ax law 
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1 should not result in a windfall to a utility, but in a refund to 

2 the customer who paid the revenue that translated into the tax 

3 s aving." 

4 MR. GOWER: I certainly would agree with t hat as a 

5 general proposition. 

6 MR. PARKER: Just fo r c larity of the record, and I 

7 admit to Alzheimer' s and my memory 1sn't very good, but wasn' t 

8 that parti cular case on a miscalculatJon? That they w~re go,ing 

9 back to change . It was a n outright math bust? 

10 MS. MILLER: I have copies of the cases here, and I'd 

11 be glad to get that and we could discuss it further, or I'd be 

12 glad to brief it more . But bas1cally 1t involved a change in tax 

13 and then there was an agreement reached as to how that should be 

14 translated to the consumer . 

15 At the appropriate time Staff has suggested some 

16 alt~rnative language on the lTC about the seeking of t he letter 

17 -- the private letter ruling from the IRS. 

18 COMMISSIONER GUNTER: It' s probably appropriate now. 

19 Everybody is going to be talking about it rather than pass it 

20 after we talked about it; then we'd have to go back and talk 

21 about it. 

22 HS. MILLER: I ag ree. And see if that might answer 

23 some of the concerns on the lTC language. 

24 

25 

COMMISSIONER EASLEY: Is this the same two pages? 

HS. MILLER: Yes, it's --
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COMMISSIONER GUNTER: While she ' s handing that out , why 

2 don't we break for five minutes. 

3 (Brief recess.) 

4 COMMI SSIONER GUNTER: All r ight . Let's get started. 

5 You passed out one page? 

6 MS. MILLER: Tha t ' s correct . This would be -- we would 

7 hope this would address asking the IRS for the letter ruli ngs f oe 

8 each company on thi s issue, and whether this would address the 

9 primary conce rn that people have ra1sed on this issue. 

10 

11 

COMMISSIONER GUNTER : All right. 

MS . MILLER: Mr. Gower, perhaps I don't know if you 

12 have had a chance to read it . Would thi s handle your conce rn on 

13 the risk t hat you we re discussing? 

14 MR. WILLI S: Mr .. Gower, perhaps -- if you could explain 

1 5 why you believe that the proposed treatment is a viola tion of the 

16 normalization requirements and relate it to thi s reque s t, that 

17 would help. 

18 MR. GOWER: Well, okay . 

19 I think in my mind it ' s fairly clear that there would 

20 be a violation because the tax rule operates to retroactively 

21 adjust a company's base rates . Base rates, just in general, 

22 cover the nonfuel ope rat ions and maintenance expenses , 

23 depreciation , return and the income taxes on return . 

24 Now, everyone, I think, has agreed L,at when the 

25 Company' s base rates were set in their last case, that i nsof ar as 
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1 that plant financed with investment tax credit is concerned, 

2 there had to be a return all~wed at the ove rall cost of capital 

3 rate . If the rule were changed to use a zero cost for ITC, what 

4 that would do i s retroactively reve rse what had previously been 

5 allowed for the retu rn on investment tax credit in acco rdance 

6 with the IRS regulations , and I think that is just so c lear that 

7 something must be allowed when rates go up it can't be taken away 

8 in another fashion. So that was the basis for my posi tion on the 

9 violation . 

10 COMMISSIONER HERNDON: Mr . Gower, let me ask you a 

11 question on this proposal . Do I read this correctly to say that 

12 upon receipt of a ruling, the ruling would apply prospectively 

13 only, and not retroactively, or how do you intend it to apply? 

14 MS. CAUSSEAUX: Commissioner, when we had the AFUDC 

15 rul e changed to do very much the s ame thing . The companies 

16 ag . eed to a date , say, today, that once a ruli ng was received, 

17 the change would be made at the point in time, o r say the future 

18 agenda, that the commission chose to treat 1t that way, and the 

19 companies verbally agreed during that rule hearing to apply it 

20 from that rule hearing, 1 t hink it was, forward, or f rom the 

21 agenda when the Commission chose to do it forward. 

22 So I would hope tha t it would be an agreement by the 

23 company that they would apply it from some point in time f orward 

24 when you -- if you did chose to do that, you know, said, "At this 

25 agenda we choose t o do it at a zero cost if it does not vio late 
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1 " and they would go to that date. 

2 COMMISSIONER EASLE\. How would the calculot1on then 

3 f or the dollar amount, for e1ther refund or rate reduction or 

4 whatever , then be made , in a two stage -- what would be the 

5 c hange, assuming IRS gave you the rul1ng you expected to get? 

6 HS. CAUSSEAUX: Actually, come to think of it -- wait 

7 just a second . (Pause) 

6 I think Publ ic Counsel's emergency rule would make it 

9 effective January some point in time. Ac tually , maybe the 

10 calculation would be based on that date. That has been 

11 challenged. But if t hat c hallenge fails, and if the IRS says 

12 it's okay, then the date that the emergency rule became effective 

13 would be t he date that this would be effective . 

14 

1 5 

16 

COMMI SSI ONER EASLEY: Let me ask that a different way. 

COMMI SSIONER HERNDON : I didn't understand that answer. 

COMMI SSIONER EASLEY : I didn't e1ther. 

17 COMMI SSIONER HERNDON: Even though it wasn't t he answer 

18 to the question , I st1l l didn't understand it . 

19 C0~1ISSIONER EASLEY: I may need to ask another 

20 question to find out what you said, but let's say that we decided 

21 there was $35 million at issue. If you use a zero tax, the zero 

22 cost rate on the ITC, that would affec t the 35 m1llion. 

23 MS. CAUSSEAUX: I f the tax savings is $35 million, the 

24 use of the ITC cost rate would determine how much of the 35 

25 milli on would be --
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1 COMMISSIONER EASLEY: All right. Would you ahead o f 

2 time say, "Okay, we'll f i gure 1t out oll three woys. We'll 

3 figure it out based on zero cost rate; we'll figure it out based 

4 on IRS saying , "No, you can 't use a zero cost rate," and then 

5 pending receipt o f the rul i ng, we 're going to be using a weighted 

6 average overal l cost, so we'll figure 1t out that way in case . " 

7 MS. CAUSSEAUX: The weighted average ove rall cos t would 

8 be what would happen if the IRS sa1d "No." 

9 COMMISSIONER EASLEY: So there is only two. But would 

10 we do that ahead of time so we would know, pe nding whatever that 

11 date is, so that everybody would know what it's go ing to be? 

12 MS. CAUSSEAUX : I don ' t think it would matter whether 

13 you did it ahead of time or after the fa ct . 

14 COMMISSIONER EASLEY: I s it c lear that you cou ld? 

15 MS. CAUSSEAUX: Yes, you could cal culate 1t ahead o f 

16 tlmP under both methods , and they could have the contingent 

17 liability to refund the additional amount. 

18 COMMISSIONER EASLEY: Okay. Thank you. I don't know 

19 how to ask her the ques tio n about the other answer. 

20 MS. CAUSSEAUX: I th1nk what I j ust said wa s t he 

21 contingent liability -- would be t he s tart date o f the contingent 

22 liability; whether that statts with Public Counsel ' s emergency 

23 rul e or with something you do in the futu re . 

24 

25 

COMMISSIONER EASLEY : Got it. 

COMMI SSIONER GUNTER: Mr. Gower, let me as k you one 
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addit iona l piece based on your r esponse to Mr. Willi s ' question. 

If there was unucrstand the r1sk , but with Staff's 

proposed language on the Internal Revenue Ruling Request , assume 

that the request -- you went in and you asked and they said, "No, 

5 it has to ca rry t he overall cost ." Haven't you elimi nated the 

6 risk with the addition of eight, the r1sk o f l oss? 

7 

8 

MR. GOWER : Yes, I t hink it would . 

COMMISSIONER GUNTER : Okay. All right. I thi nk we 

9 unde t stood the first piece about the tisk. But I don't think you 

10 carr ied forward into your observations on Staff ' s proposed 

11 addition. Wouldn't t hat sort of eliminate your belly-twitch? 

12 MR. GOWER: Yes . You're correct. J never got to 

13 re spond1ng to the original question. 

14 

1 5 

COMMISSI ONER GUNTER: Okay. Go ahead. 

MS . MILLER: Our only other questi on 1s how Mr. Gower 

16 wou~d calculate the tax savings under his proposed method. 

17 

18 

19 

MR. GOWER: Would you like for me to elaborate on that? 

MS. MILLER: Please. 

MR. GOWER: The basic mechanics of the calculation that 

20 I envision would be the same as they are now, except that instead 

2 1 o( waiting until a year has c losed , a fi ling woul d be made based 

22 on the most recent 12-month data that 1s reasonably available, 

23 and when I say reasonably available, that may vary fr om one 

24 company to another. If the Commission were holding a hearing in 

25 July, i t would no t be reasonable to hove 12 months ended June 
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1 data . It might be some date earlier then that . 

2 Based on that 12 mcnths ended data, the calculation 

3 would be made the same as it is now . In other words, before t he 

4 tax rate c hange, after the tax rate c hange, the affec t on 

5 realized returns would be calculated a nd that would be translated 

6 into a r evenue number. Is that responsive to what you're asking? 

7 MS. MI LLER: Yes , 1 bel i eve so . Al so Commissioner 

8 Gun ter ' s concept on a more direct flow-through . How would the 

9 calcul ation wo rk under that method? 

10 MR. GOWER : As I understood Commissioner Gunter's 

11 question, it wa s posed in the context of goi ng back to the 

12 exhibits in the most recent rate case for each company, 

13 recalculating revenue requirements, old tax ra te versus new tax 

14 rate . That then would be translated into the affect on earnings, 

15 a nd if t ha t produced a figure different from the allowed return 

16 in ~he previous case , then the r evenue effect of that would be 

17 calculated . The difference is between the proposi tion that 

18 Commissioner Gunter stated, and the proposition that I put forth 

19 is how fresh the data is. 

20 COMMISSIONER BEARD: I understood what you said is what 

21 he said, up to a point. Once you went back t o the last rate case 

22 and calculated the revenue difference , either greater o r smaller, 

23 t hen you eithe r reduced or increased rates appropriately at that 

24 point . Then if there were an underearning o r ove t earning 

25 posture, then the company or the Commission o r Public Counsel 
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1 would ha ve a dec1s1on to make. 

MR. ~~ER : Yes. Slr. 2 

3 COMMISSIONER BEARD: I thought I heard you say that you 

4 would take a look at what a reduction in rates or an inc r ease in 

5 rates would do t o you, and if you were in an overea rning or 

6 underearn ing posture you would do something. Maybe it's 

7 semantics. 

8 NR. GOWER : I believe il' s the later, Commiss i oner . 

9 did not i ntend to imply that unde r my prQposal it would a 

10 dollar-for-dol lar pass-through. You'd have to run it through the 

11 earnings test. 

12 COMMI SSIONER BEARD: We 're ta lking about Commiss 1oner 

13 Gunter's proposal. 

14 MR. GOWER: Well, and in s t ati ng my unde r s tand ing o f 

15 Commissioner Gunter's proposition I understood it to be that s ame 

16 ki nd of tes t, except that i t would be based on the earlier rate 

17 case data. 

18 COMMI SSIONER BEARD: To me there is a s1gnificant 

19 d iffe rence between reducing rates o t increas1ng rates and then 

20 somebody ha s got a de~ision to make , o r you look at what that 

21 reduc tion or increas e would do against earnings and t hen make 

22 some decisions . 

23 HR. GOWER: Well, I th1nk that's 1nherent in eit~et 

24 Commissioner Gunte r's propos1t ion, or Lhe sug~~st1ons wh1 ch l 

25 mak e . 
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1 The idea is to shift the regulatory lag , if you will, 

2 from the income tax calculation to the all-othe r -issues a rea, and 

3 as I stated Commissioner Gunter' s calculation would work . The 

4 degree to wh ich an ove r -or underearnings situation might be 

5 i nc reased would be based on how many changes have occurred since 

6 that last ra t e case . 

7 COMMISSIONER BEARD: Wel l, therein lies my problem. 

8 Let ' s hold tax ra tes constant for a moment, and you have t hese 

9 potent ial changes t hat occur. If you have inflation or d eflation 

10 i n large degrees , or you have c hanges , signi fican t changes in 

11 equity requirements and these kind of things , what happens? 

12 MR. GOWER: Well, then it ' s incumbent upon the company 

13 or the Commission t o file a genera l rate application. 

14 COMMISSIONER BEARD : Exactly. And that's independent 

15 o f any c hange in expenses, wha tever it maybe; personnel expenses . 

16 I Mean if you had a large enough inc rease in expenses,then you 'l l 

17 have the same thing . 

18 MR. GOWER: Ye s , s ir. ( Pause) 

19 MS . HILLER: No further questi ons . 

20 MS . KAUFMAN: No questions . 

21 MR. HORTON: No que s tions . 

22 MR . WATSON: I have one . And since we're informal 

23 he r e I might ask Commissioner Gunter fir st to indicate whether 

24 Mr. Gower ' s understanding of your proposa l wa £ correct . 

25 COM1'1ISSIONER GUNTER: He was cl~>se . Because if you 
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1 recall, when 1 asked the what if, s a1d, you know, lf you were 

2 overearning and one of the p l e ce G I put ln there -- now, assume 

3 you were running <~long and you c hanged the tax rate and that put 

4 you in overearnings ; I did say, you know, that one of th~ oplions 

5 that would be available to the Commission would be a reverse 

6 make-whole; if in fact, a change in the tax rate, automati cally 

7 the day it happened you went in and calculated 1t, and if it put 

8 the company in underearnings, they could come in and ask for a 

9 revenue requirements proceeding. That's the reason I say we're 

10 pretty close in understanding, because I think then the burden is 

11 on both parties; on the downside, it's on the company, and on the 

12 up side, to make sure that there 1s a revenue 1f there is an 

13 overearning, that you -- a lot of options are available and the 

14 calculation-- see, one of the th1ngs I'm trying to think about 

1 5 is to simplify this process just in my head, and Staff could 

16 ca _culate, could go back and cal culate every company w~ regulate, 

17 with the exception o f water and sewer , in half a day. And the 

18 next agenda it came to them, you can e1ther protect money based 

19 on the last Surveillance Report. from that point fo rward if you 

20 found it necessary to go forward, with , reverse make-whole, o r 

21 the company is pul on notice at that agenda conference, if they 

22 are not willing to live with what they have got, they can come in 

23 on a revenue requirement proceeding. You can do that all day. 

24 I t might take a little longer with 700- odd companies in water and 

25 sewer, it's a doable propos ition. I wa s JUSt tryin9 t o think 
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3 MR. WATSON: Your proposal would basically go back to 

4 the last rate case and plug in a d1fferent 

5 

6 

COMMISSIONER GUNTER : Correct. 

MR. WATSON: -- rate for taxes, recalculate everything 

7 and implement a rate reduction based on the numbers you came up 

8 with? 

COMMISSIONER GUNTER: Sure. 9 

10 MR. WATSON: Straight raw difference in tax expense. 

11 COMMISSIONER GUNTER: Raw difference in taxes. Taxes 

12 are an individual component. You come out with your revenue 

13 requirement and then you gross up. 

14 MR . WATSON : Right. And the only earnings test under 

15 your method would be the earnings test 1n the rate case 1tself 

16 us~d to determine revenue requirements . 

17 COMMISSIONER GUNTER: Yeah. You met the burden at that 

18 time period as far as that went. You had a rev~nue requirement, 

19 obviously if you -- that's one of the p1eces, that's one of the 

20 reasons that doesn't trouble me, is you determi ned what the 

21 revenue requirement would be that the company would live with 

22 until those rates were changed ; until that revened was changed 

23 and hopefully, in the electric business or you r business, you 

24 would have made a determinati on that your bill1ng determrnants 

25 were reasonably close and that your proJections were reasonably 
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1 cl ~se foe the time period those rates were supposed t o be in 

2 effect. After then, after t h4t process , 1s when you gross up for 

3 taxes. So there' s where I look at -- you'd have minimal haem to 

4 the company. And I say minimal, because I think it 1s r elati ve ly 

5 minimal. r s that the day they became effective you just c hange 

6 that multiplier. Then if you found because of that multi plie r 

7 th~ company was in an ovec earning s ttuation , it seems very simple 

8 to me that you could put o n notice that hey, prospectively from 

9 this point fo rward, you know, you 've got the burden to prove it 

10 would not put you in an overearning s ituation. To me that'~ 

11 it may be radi cal as the devil, but it's the simple process o f 

12 getting through . You haven't c hanged that r evenue requirements 

13 piece. The only piec e you 're talking about is those caxes . 

14 HR. WATSON: That's right . But this s ubsequent rev iew 

15 you're talking about, where you' d look at overea rnings or 

16 und~rearnings immediately after you had made that c hange, that 

17 would be true even under Mr. Gower ' s scenario . 

18 

19 

COMMISSI ONER GUNTER: That's true. 

COMMISSIONER BEARD: Let me run some simple math. I 

20 have been st ruggl i ng wi th this all morning. 

2 1 If I have a company out there and they ' re earning 

22 within their range, and I reduce a po rtion of their cost and 

23 simul taneously reduce dollar for dollar the exact same amount o f 

24 r evenue, how do I change their earnings pos ture? ( Pause ) I 

25 don't know how . You we r e ei ther al ready ove rearning, already 
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1 underearning, or you were earning within your range. If the math 

2 -- and I'm trying to think 1f I missed a piece of that, I reduced 

3 costs because 1 reduced the amount of taxes required to be paid . 

4 Dollar for dollar I reduced revenue associated with that 

5 simultaneously. I've reduced both sides of the equation 

6 simultaneously equally; how do I change your earnings posture? 

7 

8 

MR. GOWER : Could I respond to that, Commissioner? 

COMMI SSIONER BEARD: Please. I thought somewhere --

9 one time I thought I had in my mind how 1 could do it, bu t 1 

10 can ' t put it back together. 

11 MR. GOWER: I thi nk the reason is, that either under 

12 Commi ssioner Gunter's proposal or mine, the calculation of the 

13 revenue effect to the tax change would be based on some prior 

14 period ; perhaps recent, perhaps not so recent. And let's just 

15 say we come up with a $50 million change, up or down , and that 

16 c hange were made to increase or decrease revenues, then in the 

17 current situation, maybe immediately, maybe six months later , as 

18 the company looks at the changes in the rate base investments, 

19 the operating expense levels and so and and so on, it may find 

20 the $50 million change , which was ca l culated and put into effect, 

21 influences whether or not it is then cuLrently earning over or 

22 under the authorized return. 

23 COMMISSIONER BEARD: What you're telling me is it was 

24 probably time for a rate case anyway? 

25 MR. GOWER: Yes. 
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1 COMMISSIONER BEARD: In all degree of probability , 

2 within a gnat's hair of being slightly at the very bottom of an 

3 earnings bracket and slipping into underearnings, or generally 

4 speaking, you were very close . 

5 MR. GOWER: Yes, assuming the effect of the tax rate 

6 change is not a blockbuster, that yes , they were probably already 

7 pretty close, I would agree with that. 

8 COMMISSIONER ~SLEY: Let me be sure 1 understand that, 

9 because I think the light just dawned a little bit. 

10 I f the t ax rate changed, say, in 1988, and you did t he 

11 ca l culat ion as Commissioner Gunte r has explained , for 1988 

12 Commissioner Beard would probably be right. There would probably 

13 be little impact on earnings , but in 1989 the re may be an impact 

14 depending on other sets of circumstances , with or without a rate 

15 case. 

16 MR. GOWER: Exactly. And further, as I unde r stood 

17 Commiss i oner Gunter ' s proposal, the company's previous rate case 

18 may have been 1985 . 

19 COMM ISSIONER EASLEY : Exactly. 

20 MR. GOWER: So circumstances would likely have changed 

21 t o some degree from 1985 to '88 or '89. 

22 COMMISSIONER EASLEY: But t he tax rate didn ' t change to 

23 ' 88 so you would not go back to •as -- well, eve n having said 

24 that, you would be using the original tax case, 1985 figures, t o 

25 calculate the rate of tax in 1988 prior t o the tax change, if I 
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1 say that right. 

2 

3 

MR. GOWER: Perhaps if 1 resta t e t hat . 

COMMISSIONER EASLEY : The taxable income that you ' re 

4 going to be paying 46 \ on, wa s the taxable i ncome based on the 

S parameters of the original rate case in 1985? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

HR. GOWER: Correct. 

COMMISSIONER EASLEY: So prior to the tax change it 

really, in a way, doesn ' t make any diffe rence when the last rate 

case was as l ong a s wha t I j us t said was true; that your taxablP. 

income was based on that original rate case? 

HR. GOWER: That' s my understanding . That' s correct. 

COMMISSIONER EASLEY: So any cha nge after the tax rate 

change would have t o have taken place either because o f limited 

proceedings or some kind of flow- througl. o r some othe r change 

from the original rate case. 

MR. GOWER: Perhaps if I respond this way : If the 

17 effect of the change in taxes, tax rates , is calculated based on, 

18 let' s say, 1985 data, an amount o f revenue deficiency or e~cess 

19 is calculated, between 1985 and today there obv i ously are changes 

20 in the level of plant 1nvestments , it may be up o r down; 

21 operating expenses and so on . Now, whether t hat produces a 

22 current earnings defi ciency or excess depends upon the degree of 

23 c~ange . 

24 COMMISSIONER EASLEY: But that's whal the tax was based 

25 on , was the taxable i ncome at that point. 
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1 HR. ~~ER: That's correct. 

2 COMMISSIONER BEARD: You can go further than that. In 

3 expanding in a grow s ta te like Florida where you have 

4 typically an expanding rate base , i f you have a dec rease in the 

5 t ax rate, then you are in the posture of most likely ove rea r ning 

6 and vice versa ; if you have an inc rease in taxes, you're more 

7 l ikely to drive it to underearnings. 

8 HR. GOWER: Yes, I think all those things being equal 

9 that would likely be the result . 

10 COMMI SSIONER BEARD: In an expans ion state. 

11 MR. GOWER: Likely, that would be the result, depend ing 

12 on how far back one went to make the calculation. 

13 COMMI SSIONER BEARD: Length of time and changes 

14 associa ted with that. 

15 HR . GOWER: And I guess I would just add that -- just 

16 on that premise , using the more recent data, may be more 

17 attractive because it would tend t o produce less of an over-or 

18 underearni ng. 

19 COMMI SSIONER BEARD: The problem when you introduce 

20 more recent data, whi ch data do you introduce? And that's what 

21 we have been going through with t he cu rrent rule is we not onl y 

22 debate the data, we debate what data to use. 

23 

24 

MR. GOWER: I understand. 

COMMI SSIONER EASLEY: Well, the big problem with the 

25 current rul e as I see it is we try to use it to adjust othe r 
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1 things that may or may not have anything to do with the rule. 

2 HR. GOWER: Exactl'l· 

3 HR. WATSON : Having clari fied Commissionel Gunter ' s 

4 proposal, 1 was going t o ask another question based on that 

5 clarification . I've declded not to ask it because I think it 

6 might c reate even more confusion, so I have no further questions. 

7 ( Laughter) 

8 COMMISSIONER GUMTER: Hr . Beck? 

9 MR. BECK: No questions . 

10 COMMISSIONER GUMTER: Commissioners. Thank you, sir. 

11 Apprec iate it. 

12 COKMISSIOMER BEARD: You didn't want to create more 

13 confusion but you cer tainly stimulated more debate. 

14 COMMISSIONER GUNTER: Mr. Horton, have you got anymore? 

15 Hr . Willis? 

16 

17 

16 

19 

MR. WILLIS: No. 

MR. HORTON: we havo none. 

HR . STONE: Nothing. 

COMMISSIONER GUNTER: Have you got any comments you 

20 want to m~ke? 

21 MR. STONE: Our comment s on the tnvestment tax c redi t 

22 are pretty well set forth in our written comments, and we support 

23 Hr. Gower's testimony in that regard. We also feel that the 

24 other aspects of the rule that Mr. Gower has commented on, we're 

25 supportive of that. 
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1 Our main concern w1th the present rule -- the problem 

2 with the present rule 1s the fact that people have been trying to 

3 advocate uses o f mechanisms that go beyond the tax pffects , and 

4 on a retroactive basis. And we t h i nk t hat any movement to -- in 

5 that regard would just c reate f ucthe l problems and would detrac t 

6 from the original intent o f the rule and what we think t he 

7 Commission ' s proper intent behind the l1mited scope proceeding of 

8 th is tax savings docket would be . That' s all we have at this 

9 point. 

10 COMMI SSIONER GUNTER: What ' s Gulf' s feeling s about the 

11 proposed amendmen t that Staff passed out, the one page? 

12 HR. STONE: Are you talking about Paragraph 8(a) and 

13 (b)? 

14 COMMISSIONER GUNTER: Yeah. 

15 HR. STONE: We believe that would accomplish the intent 

16 we were asking f o r in terms of the letter rul ing . 

17 COMMISSI ONER GUNTER: All right. 

18 HR. WATSON : Except fol t he port1ons of Hr. Gowe c' s 

19 tes t i mony dealing with the rule' s proposed assignment o f a zero 

20 cost rate t o ITC, Peoples Gas System's pos1 tions on the issues 

21 would be basically the same as those expressed i n Mr . Gower ' s 

22 t estimony. We have no position on the I TC issue because we ' re an 

23 Option 1 rather than an Option 2 company. It has no affe' t on 

24 us. We would also endorse Hr. Gower ' s sugges ~ ions f o r 

25 improvement ~r the rule that are set f orth at the end of his 
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1 testimony. 

2 COMMISSIONER GUNTFR: Mr. Will1s, when ace we going to 

3 get the spec1fic wordage changes that you all would recommend to 

4 the rule? 

5 MR. WILLIS : I just proposed to send it 1n our 

6 posthearing statement. 

7 COMMISSIONER GUNTER: Is that all right? 

8 MS. MILLER: That sounds very good. That will be 

9 helpful. 

10 COMMISSIONER EASLEY: Hr. Watson, would you r Company 

11 also subscribe to Mr. Gower's position that fir st, leave the rule 

12 the way it is; two, repeal the rule; three, write it the way 

13 Staff has recommended it? In that order. 

14 

1 5 

16 

17 changes. 

MR. WATSON: I think his first preference was t o 

COMMISSIONER EASLEY: Well, with certain changes . 

HR. WATSON: -- take the rule as it with the suggested 

Second, leave it alone. Yes. We would subsc r i be to 

18 his o rder of priority in terms of what to do. 

19 COMMISSIONER EASLEY: You'd rather have repeal than the 

20 recommended version? 

21 MR. WATSON: I don't believe Peoples could subscribe to 

22 that portion of it, but aga1n that ranking by Hr. Gower, if I 

23 recall hi s testimony correc tly, wa s because of the suggested 

24 changes in treatment o f the ITC and that does not impac t Peoples 

25 Gas. We like the rule as 1t is . I think t he Commission needs a 
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1 tax rule that works the way this one has worked. I think you hod 

2 some other things other than taxes that have --

3 COMMISSIONER EASLEY: Which working of the rule now are 

4 you endorsing? Has it wo rked the same way two times running? 

5 HR. WATSON: I think the rule would work well the way 

6 it is currently written, but f o r changes in other areas besides 

7 taxes that have had an impact on the calculations required by the 

8 rule. 

9 COMMISSIONER EASLEY: Okay. 

10 HR. WATSON: And I think the Commission has the power, 

11 and has always had the power, to deal with those o ther 

12 c ircumstances, whether you had a tax rule or not. I t hink you've 

13 started doing that. 

14 MR. PARKER: Commissioners, GTE fl o rida's concern al so 

15 is the investment tax credit aspect of the proposed rule 

16 amendment, and the handout which the Staff gave out at the recess 

17 for the private letter rulings resolves ou r conce r ns if that's 

18 the way the Commiss1on 1s going to go. Thank you. 

19 

20 

COMMISSIONER GUNTER: All right. Mr. Bec k? 

HR. BECK: rhank you, Hr. Cha1rman. 

21 We submitted comments on January 19th setting forth our 

22 proposals. 

23 we agree with the use of a current return on equity 

24 instead of the last rate case return on equit~. We also believe 

25 and agree with Staff that lTC should be carried at zero cos t 
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2 consistent with IRS regulati ons. I believe it treats the 
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3 companies fairly and even-handedly in both an upside and downside 

4 direction, because i t uses the company ' s actual cost of capital 

5 to determine the consequences in either direction. 

6 We support FIPUG's comments concern ing the use of the 

7 term "refund" in the rul e as well . 

8 COMMISSIONER GUNTER: Mr. Beck -- and l know that 

9 Public Counsel ' s position has been cons1stent on the cetutn on 

10 the ITC -- do you feel that -- what do you feel about the 

11 proposed amendment that was handed out prior t o break? wouldn't 

12 that put that question t o bed once and foe all, onr way or 

13 another? 

14 HR. BECK: We have no objec t1 on at all to seeki ng the 

15 ruling from the In ternal Revenue Service. There is two Lonc~rns , 

16 though . first of all, we need to put the money subject to refund 

17 using a zero cost ITC to ensure that customers ace protected 

18 while this process goes forward. 

19 COMMISSIONER GUNTER: That way ne1thcr party could be 

20 harmed regardless of what the IRS did. 

21 MR . DECK: More than that, it ' s our position, and it's 

22 in our prefiled comments, that i( the ruling came back from the 

23 IRS saying that you could not usc a zeco cost , that we believe 

24 the tax savings ought to be refunded 1n Lull, as I think 

25 everybody ha~. you know, conceded you have that autho rity, and 
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1 that the companies not be allowed t o collect any tax savings 

2 deficiency. And the reason f o r that is tha t if the IRS did thi s , 

3 they would be prohibiting you from using the company' s actual 

4 cost of equity or overall cc~t o f capital to determine the 

5 appropria te safety net for the companies . We think if ~ey came 

6 back on t hat, that would be fair to do . 

7 

8 (Pause) 

9 

10 

COMMISSIONER BEARD: What about repeal of the rule? 

MR. BECK: We'rfr no t in favor of repealing the rul e . 

COMMISSIONER BEARD: What about Commissioner Gunter's 

11 -- as I understood his proposal -- or either I'm modifying it 

12 that you go back t o the last rate case , calculate the tax change , 

13 dollar for dollar , and adjust rates accoldingly, and then if they 

14 ace underearning they can file ; if they are overearning , we take 

15 them to court. 

16 MR. BECK: Had that happened back on July 1, 1986, and 

17 was applied equally at that time and going forward t o everybody , 

18 I ~on ' t th i nk we ' d have much of a problem with it. But it hasn't 

19 been, and T think given that, we would prefer the proposed rule 

20 rather than that. 

21 COMMISSIONER BEARD: If I translate that correctly that 

22 translates to you think there i s a greater chance of a tax 

23 increase t han a tax decrease in the near- term future? 

24 MR. BECK: Obviously that's on everybody's mind. Rut 

25 on the otht r hand, Commissioner Gunter' s as we think would be 
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2 fair , but it would have to aoply in both direc tions. And it 
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3 wasn 't on the big one going down, and that it wouldn ' t be f~ir at 

4 thi s point now that that's happened and we're a number o f years 

5 since then to apply it if it should go up. 

6 COMMISSIONER GUNTER: I thought about that, Mr. Beck, 

7 and one of the things where I take some exception to is , I'm 

8 sitting and I'll say something public t hat I had in my head, you 

9 know, it ' s kind of an o ffse t , becaus e if the companie s f ound 

10 themselves in a revenue defi c iency kind of situation, regulato ry 

11 alacrity -- regulatory alacrity -- I always heard o f regulato ry 

12 lag - - regula tory alacrity would moan that that revenue would 

1 3 take at least seven months . The law gives you eight months. 

14 Would take you at least seven months to get it. So yeah, I 

15 thought about that. I tried t o think through that process and 

16 sa'' • you know, how does that work? So, you know, there is lag 

17 and alacrity. I like to th1nk that we move with alac rity. You 

18 all think we move with lag. 

19 COMMISSIONER EASLEY: Mr. Beck , on adopting PIPUG's 

20 posi tion on refunds, and not using the other language, "other 

21 adjustments ," do you also take refunds to mean refunds/ rate 

22 reduction? 

23 MR. BECK: I believe our position on that is that 

24 again, had that happened bac k in January or July of '86, we'd 

25 have no problem with that. I believe Jack generally favors that , 
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1 that a rate reduc tion would be sufficient as well. 

2 COMMISSIONER EASLEY: But only if we had done it in 

3 July of '86? 

4 MR. BECK: Wait a s econd. We'll get the re31 scoop 

5 here . I believe so. 

6 COMMISSIONER EASLEY: But as I understood fiPUG's 

7 position, it was refund/ rate adjustment wa s what they read into 

8 the word "refund", even who i t doesn't say that. 

9 The quest ion from Hr. Shreve was: Hr. Beck i ndi cated 

10 you adopted FIPUG' s positi on on the rule change in not using the 

11 language "other adjustments," and I was asking that if you don ' t 

12 put the words "other adjustments" in the rule , do you also adopt 

13 PI PUG's position that refund means refund/ rate reduction? 

14 HR. SHREVE: I would prefer to leave the words " o th~r 

15 adjustments" out. I wouldn't have a problem if you put in the 

16 ra~e reduction in there. 

17 COMMISSIONER BEARD: A rate change? 

18 COl'iMISSIONER EASLEY: Well, refund and rate reduc tion 

19 would go together. 

20 MR. SIIREVE: I see what you're saying, if it went the 

21 other way what would you do. But refund and rate reduction would 

22 be the two terms. The refund wouldn't fit 1f you were going up, 

23 but-- which is what you 're saying . 

24 COMMISSIONER EASLEY: Yeah. But you have no problem 

25 having refund and rate reduction being almott i nterchangeable to 
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2 MR. SHREVE: No. As long as we're talking about doing 

3 it on a prospective basis , then we could talk rate reduc tions . 

4 

s 

COMMISSI ONER EASLEY: 1 understand. 

MR . SHREVE: The problem we have had i n the past, we 

6 weren't talking about a prospective basis; we were talking about 

7 things that had gone by, and we were in t he position of having to 

8 mak e refund s . 

9 As far as t here being a rate reduction o f an equivalent 

10 amount , I wouldn' t have a problem with it . 

11 COMMISSIONER EASLEY: Okay . Thank you . 

1 2 COMMI SSI ONER GUNTER : All eight. Staff? 

13 MS. HI LLER: we don 't have anything further . 

14 COMMISSIONER GUNTER : I'm go1ng to run down the road. 

l S Public Counsel . Have you got any questions o f Public Counsel ' s 

16 comments? 

17 

18 

19 

MS . HILLER: No questions . 

MS. KAUFMAN: No questions . 

MR. CHILDS : I have no questions , but I have a few 

20 comments when it's a~propriate. 

21 COMMI SSIONER GUNTER: I'll give you opportunity to make 

22 a c losing statement, is that how you're going t o cha racterize it? 

23 MR . CHILDS: No , sir , it really is not a closing 

24 statement, but I think there was a statement t hat I believe that 

25 Publi c Counsel said t hat --
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1 COI-111ISSIONER BEARD: Not sutt1ey placed ~ither. 

2 (Laughter) 

3 MR. CHILDS: I even missed the question or the hint. 

4 I think there was a statement, Commissioners , that 

5 everyone concedes the Commission has the authority to refund in 

6 full. Just so the record is clear, we don't, and we don't simply 

7 because what we're suggesting, what I was trying to sugg,est in 

8 questions to Staff , is that it seems that you should look to the 

9 overall impact of the adjustment up or down. And Commissioner 

10 Beard asked some questions, and r think they are on point, that 

11 to the effect t ha t you might end up earning at that level anyway, 

12 what is t he result of the tax savings refund? And what 1 would 

13 like this Commission to understand is, is that you have a 

14 procedure in place, through the tax rule, which would reflect on 

15 a retroactive basis the impact of changes in the tax rates so 

16 t hat you can go back and reach prior period. You have no such 

17 mechanisms with respect to a change in rates. That means that, 

18 fo r example , under your interim rate statute , that if you chose 

19 to appl y the rule this way, for tax savings you could go back to 

20 t he prior period a the utility could not. All it could do is to 

21 attempt to reflect a going-forward change, reflecting the results 

22 of the prior year. So it 's got a year where its results would be 

23 impacted, and it couldn't do anything about it. 

24 COMMISSIONER GUNTER: All right. Cindy? 

25 MS. MILLER: I had originally suggested that we, after 
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2 everything, unless anyone di s agrees. 
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3 We have several othel opportunities for people to file 

4 additional points. The posthear1ng filings are due February 

5 19th. Staff will come out with a proposed final version, and 

6 people will have another opportunity to file comments and then we 

7 come back to you at agenda, if all goes as planned, on April 17th 

8 f or final agency action. 

9 MR. WILLIS: One thing, Cindy, Lhat you should Lake 

10 into account is the date you have in your language, March 15th. 

11 

12 

MS. MILLER: Yes. 

HR. WILLIS: It should come aft ' r the rule's adopted 

13 rather than before. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. HILLER: I see your point. If thiG rule and this 

language does not take effect until --essentially we're looking 

at Hay 14th, okay, we will take that into consideration. 

HR. WILLIS: Okay . 

COMMISSIONER GUN1'ER : Thank you. All right. Thank you 

all for comin'). 

(The hearin; conc ulded at 11: 35 a.m . ) 
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12 lei "Aaaoc1 a t ed Revenue• . • Tholot r e v e nue• re1ultln9 !ro• the 

13 a P? 11 c at ! on o! a u t ill t y ' • :o:!r--!.r ,::e.z9.:U:.:l:.:•:..:t:.:e~d::,_.....!c:.:o:.:•::JPt::•:.n:.:.z.y_' ;I 
r e venut 

1-< expon1lon factor to ~ t ax 1av1 n91 or t •x de!1cuncy. ':'he tllf ra•• 

15 t o be used In c a l cul atl n9 the revenue expan1ton !•ctor e ha ll 

16 re!hct t he tax ute at which the utll!ty or r equht td co•p• ny 

17 recoqni :e1 t he et!ec t o! t h e re!und. collection or other 

18 adju•t~ent on I ta tax retu r n. 

19 (dJ "Pre V!OUily t tftct1Ve , • lle!er 1 to tnt corpor ate I nco.,• 

20 tax ~ate u1ed tn • uti l ity'• o r requlattd coapany'l l al t r ate caae 

21 or ear n1n91 revi ew ~-••••• proceedlnq, o r u1ed In the l i lt 

22 tax expe n•• ad:)u llllent b y t he Cor>• l allon , wnlcnever occurr e d IIOi t 

2l recent ly . 

l e i "Tax R'"te. • Tnt lt41tutor y t a x r ate1, oot:- ! edu a l a nd 

appllcaol e t o utility ,::O~t-~r~e~q~u~l~•:.·~-•~d::._.....!c~o~a~o~a~n!Ly 
1ncoae , 

26 includ1n9 a ny 1\llCIII~V••• ~lnl•u• taxe a, and Other ad IU&tl!l•nta to 

27 the baaic percent19 e tax rattl . 

28 (fl ' ll ldpo1nt. • Th t afdpoint o! the ranqe o ! r a te of return 

29 c a lculated u the we iqnte d a v traq t coat ot cap t ta l tor t ht ptr lod 

l O 

ll 

o f tl.,.. cover e d by t h e t ill ad lu• a ent report requi red In 

a ubaect!on 141 . Tht weighted average coat oc capital ana ll D• 

COOl NC: Wo rda underlined art add ltlona , v o rda In 

a~Ieck-~hroeth type •re deltt1ona tcoa e a l1t1n9 l av , 
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e e 
ca lcul a t~d uatnq the cu rren t e aoedde d coat o! t llled r a tt- C->[H .. 

2 th t- actua l coat o ! abor t ter• debt . ::er o coat ! or a ll l nve at,.ent 

3 t ax c r edlta , t ht- coat o f CO!III>On equi t y that Ia t he •oat rec t-nt 

, Co~iss lon approved return on equ1ty, a nd t he actual coa t o! ott~r 

aourcea o ! capi ta l . The c Apital atructure used ahall be the 

6 compAny • • actua l c a plla l atr uctur e a d ]ulted t o r e !lect a ll 

7 requlatory ad]ul t!lltn t s. 

9 ieeve4 ·•~ .... ~. ft~-~~·t• ~•-~~~-,tte t -~o-~·e•••eftee~e~• 

10 e~-a -••• ·eav•~t•·re f•ft4 -er - t a•·4efieteftey-ee}}ee• l eft y 

11 ( 2 ) Tax s a v1n91 Re!unda o r Ot he r t.d j uat•e nta Ap p rov e d by tt•• 

12 Coud au on . In Accorda nc e with au baec t lon (5 ) o f t hi s cult a nd 

ll ua lng a ca l e ndar yea r aa t h e b aa l a o r t h e ca lcu l a tion: 

1 4 Ia ) wnen , du r ing the r eporunq period d eacr.oed In pa r aqra pll 

H (5)( a l bel o~o· , a u tilitY o r requh t e d co•pany 11 ea rn•n9 a rate o r 

16 retu r n wh1ch Ia at o r a bove t he :o!dpo 1n t o f n• a u t nor U ed ranqe 

17 COIIpUted 

18 c o na ide r otlon o f • tax r a te reducuor. , t he utllHY or requhted 

19 cor:apany s h a ll 11a ke a n a d ]Uitlle n t a ppr oved by t he Co• JD in lon o r 

2 0 re fund a ll asaoc! a t ed reve nues a a dtac r lbed I n par aqr aph Slcl. 

21 lbl Whe n , du r lnq t he repo rt l n q per iod deacrl otd In pa reqr a ph 

22 Sla) helow, a u t ili ty o r re~ulated cor:~pany u uc nlnq a ra t e o ! 

23 re tu r n Wh i Ch I I below t he lli dpolnt o ! Ita a uthor i Z1d ran9e 

2 4 co.,p;;ted In a < ~or dance with a ubaec t lon llll!l a nd " lthout 

2~ cons ide r a tion o ! a tax ~a te reduction , the Utili t y or requla ted 

26 conpa ny sha ll 111ale an adjunme nt app rovRd by the CORI'Ilnlon or 

27 re t und only t hou aaaoc u t • d reve nue a wl'llch c • .,•• t ne utility !!.!. 

28 r e q ul ated coapa ny to earn 1n exc e s 1 o ! tha t • l dpoint, a a dtac:lbe~ 

29 in paragraph S!cl. 

l C I 3 I Tax Oe!lc hncy Col h c t ion a o r Other t.d )Uitlle nt a Approved 

3 1 by t ne Collllll laal on. In acc~·da nce wi th a ubaee t lon (5) o f t hla rul e 

CODINC: Wo r d• unde rl i ned a re a dd i t ion s : words 1n 

atr •cR·thro• 9h t ype a re del e tion• ! r oa ea l at lnq l aw . 
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a no us 1ng a c a l e ndar yea r •• t h e ba llS o f the calcul a tt o~: 

2 t a l Whe n, du r ing the r ~port ing peri od d e scr \oed !n \(a~ 

3 be!o.., , a utili tY o r regu la t ed compa ny l l ear ning a ra te o ! re tur-. 

, v hlCh 11 a t o r oel ow tne •tdpolnt o ! I t s a uth011:•d r a nge co~outed 

s ! n a ccorda nce wtth subsection CllC ! I a nd v l t hout conltderat ion ot 

6 a t ax rata tncrea• •· t he utility or r<!qulate d cotop<~r.y ana!l ~ 

1 o t ner ad)uat• e n ts a pprove d by t he Co,.o laalon of o r collect al: 

ti associ a t ed r e v e nues, • • d eacrloe d In para ~ra pn SCcl. 

9 
(b) Wh e n , during the reporting perlo~ deactlb• d In Si a l 

l O be low, a utili t y o r regul a ted c o• pany Ia ear ni ng a ra te of retur n 

11 v h l ch I a a bove t he •idpolnt o f I ta a u t horlud r a nge compu ted ~ 

12 a cco rdance v !th t he p r ovhio n o f a ubnct lon Cl iC tl a nc5 v ! t hout 

ll c onatdu at i on o! a t ax rate Incr ease, the ut i lity o r r e qu h t e d 

l c company s hall ••ke other ad )uattoen te a ppro ved by t h e Co~mtaalon or 

H col lect only t ho u a u ocla t ed revenue s v nlch c a use t he lltlllty 2!. 

16 req u h t e d cotopany t o u rn bel ow t h a t •t dpotn t , u ducrlbe d In 

17 paraqrapn S (c ) . 

19 t O Repor t ing Req u ire•enta . ' o 11 owlng a ~ax rate cha nce , 

19 u cn u t il ity o r regulat ed co•pany s h a ll f urni s h a r eport, on th• 

2 0 

21 

l , v h !ch Ia 

Inc orpo r ated !nt c thi s rille by r eference. fo ra PSC/Af A ) . 
22 ent i t l ed · Ru l e 2S- l 4 .003 Cor pora t e !nco•• Ta x txpeae Ad jiJStae nta • , 

2 3 
a nd ••Y be o~t al ned tr o• t he c o.,.• lsal on• a 

24 O!vialon o f Au l ting a nd f i n anc i a l An a lya!a. A utili ty o r 

25 reau laad c o =pany 11 no t p recl uded f r o= prov : chnq tall ad jua tae n t 

26 lnfo r :.a tton o! l u c hoice in addit ion to t hat pr .. cri oed by rorl' 

PSC/Ar A 1 1. Tht report s h all be requi red each yea r until t •• • 

28 u t i l i ty ' s o r r e gllla t e d coapa ny• a r a tes a nd cha rqe a a re ad)~s t ad to 

29 r ef lect the newl y e!fe c t l ve t a x rate . 911 - +f-~~•Hh--i•••-of 

l O every·y-t-~-low-t~•-•-Pe.,.-ellat~ttr--do--~J
-C6 1 1~-or- -tet•hted 

)1 •••pat~y-~-i-~-·-~-... ,.H r --i~~- (H.,._ i)r•-~-1> )' • 

CODl HC: Wo rd s d ll 
•~••cR-~~•o•tft un er n ed e t a addlt l o na , vord a I n 

type a r e d ele t lona fr o • e• :atln9 l e v . 
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tll~-~~-c>nT 'Th~ report aha II cover only t he pr 10r c:alendu 

2 y~ar and ahall De due on or before !Htten daya a!tc> r the due 

3 date, tnc:ludlnq autnor utd ertena1 ona, o f t he J. nnual Report 

4 required DY Rulu H-4. 018, 2S-6.0l4, 2S-1.0H, a '>d 15-30.110. 

6 IS 1 Proc:edur u. 

7 I al 

11 by the Coe=uaion ahall be c:a lc:uhted tror> the dtec:tlve date o! 

9 any t ax rate c:hanc;e through the end o ! the c a lendar year. t! t h~ 

10 tax r a te chang~ ia in et!ec:t !or only part o! a tax yea r , the 

11 re f und~ep c:o1 lec:tion o r other Coaai aaion adlu•t•tnt ahal1 De 

12 calcul ated in ec:c:o r da nc:e v !th t he utillty'a or regul a ted c:o•pany•a 

ll c:uato111ary ac:c:ount!ng treetl!ltnt aa authoru:~d by the federal or 

14 atete taxing author ity f or tax rate c:hangea wh!c:h oc:c:ur during a 

t ax y~er. ro r yura aubaequent to the year In wt: !c:h the tu 

16 c:hanqe bee:••• e!!tc:tlve , tu u vlnqa or tax de!ic:lenc:ln aha 11 bt 

17 c:a lc:uhted tor t he entlte calendar yur or t or the portion o f the 

18 calendar year prior t o t he effective date o ! the next tax c:ha nq e . 

19 IDl A fur t her change in the tu r a t e ahal1 e nd one ~rlod of 

20 c:omplienc:e and initiate a nev period but aha ll not a!!ec:t an~· 

refund~•~ c:oll tc:tlon or other approved oy 

22 Co=-!aalon alr~edy In progreaa purauant to th1a rule. 

23 lc:l ':'oc;etnt r wl th t he h11a• report deac:r load in allba ~c:t ion 

H 14 1 o! tnu rJ h , uc:h utility or regulated c:o•pany &hall flh a 

2S petlt ion c:on a lning a c:al c:ulatlor. o f and t he !or 

26 r e ~ u n cH nc; L • ~ c:o! le c: t 1 n g .::o.:.r __ o=t:.:h.::t.:.r..:v:.:l:.:•:.:e::..__:d:..:!:.:•:.~P:.:O::.:a::.:..! n=<~_...:o=.:.! any 

27 a avlnga or de f lc1enc:y ! or t he tax yea: of the r~port. Tht 

28 Coam!uion v ill :evlev a nd evaluate the petitiOn and aupportlnq 

29 ~ata, and e ither approve it, approve it with •odi ! lc:at lon , or de ny 

J O it: an opportunity !or • h~aring on the Co••! aa lon'a dee!alon .., , ., 

ll then De provided, If requuted . 

CODINC• Word• underl ined ar e add ltlona: worda In 

otr•c•·thr o•t~ type are delataona fro• ea1at lng l av. 
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J pacaqroplla ( e l and ( I I o f tl\la aubltctl ony or aa\e a nothcor I re
q~ht-.d co11pa n y sha ll tither moll.t the H•f und to o r col ltct t ... 

2

1 

def 1c1ency !roa I ta existing cuato11.ra In accordance " :th 

, ad)uat~ent • • dtrecte d oy tl\11 co~~ !aalon. 

(d) upon Ill ov n c.r other .. otton, th4! Ca&llltaalon I'IY 

6 dettrmtnt t hat a retund.Lot collect ion or other ad)uatf'tnt ! o r • 

7 par ticu lar year 11 !•pract ical oecauae ltJ a110urn wil ! not wa rrant 

11 the upenu of ••king t ht retundL tt collectlnq tht deficiency ot 

9 114klnq a nother ad juatllent. In a uch a n event , no refundL ot 

10 coll ection or other ad juatae n t v !ll be 11ade f or that year. 

II (e ) The u tility or regulated co11pany u y • ake any ref \lnd or 

12 co llec tion dther aa 1 l u•p a u• pa~ent o r billi ng o r in IIOnth ly 

13 ina ullmenta not to exceed t vt lYe 11 2 I 110ntha. Such re!unda aha ll 

1 ~ t>e l'l&de ln accordance with Rule• 25-4.114, H-6.109, H-7.091. and 

H H-10.360. a t such collection• aha ll bt aadt to or !roa cur ren t 

l6 cuato•tra o f tht utility or regulated co•pa ny a t t he t lat t hat 

17 

18 ~eft•~ --t fte ~ utility o r regul ated co11pa ny a hal l ref und or 

19 collect tne aaount with intereat a ccruing on a ny outatandlnq 

20 Dolence f fOCI o t overcolle c tl on or 

21 
The o! 

22 ove rcollectlon or underpay11ent a ha !l be the l a ter o ! the date the 

23 tax rate change vaa efttctive or the !!rat o ! the year f or wnich 

24 t he report Ia e!nq !!led. If a tax rate c hanqe .... , pnaaed In 

2~ over a ptriod o! ti•e, t he n t he date of overcollectlon or 

26 underpayce n t aha ll be t he later o f the datt wh e n tax rate change 

27 waa ef!ect1ve or the date the tht eftect o! the tu: rate chanoe 

28 was recogni zed aa such by uae o f a olen6td taa rate . It t he 

29 utility or reg ulated coapany 1a una ol e t o ahov wh e n ove r-

l O collecti on• or underpayaenta occurred, then the tax aav! ng a or tax 

ll detlc!ency aha ll be aaauatd to have occar red evenly ove r t nt 
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twelve 112) oonthl covered by the tax adjuataen t report. lnt~reat 

2 on retunda, collectlona, or other coaa~aalon approved ad jua t~ents 

J &hall be ca lculated In accordance with the tnt~ · eat calculation 

c prov i aiona ot R•Jlu 2S- 4.11C, H-6.1 09, H-7. 091. and H-10 . 016. 

s lntereat ahall not accrue on !ranchiae feea, utili ty ta~e•, salt-a 

6 t axea, or exclae tiXtl. 

7 1!1 ~~~~~~ electric uttll ty, o ther utility, or rt91'hted 

1$ co,.pany, alolaH--••terai r~e e1ch cuatoaer'a ahue ot ct!und o r 

9 collection ahall be determined on a baa i a that flirly 1nd 

10 equltaoly re!lecta the lncoae taxea eabodled i n ratea for the 

11 ut iHty'a or requhtt'd coapahy'a va rloua cua t oaer chaaea, or on 

12 any other fllir tnd r u aonabh bula approved by the Coaal ulon e11 

ll e-<t'l-i-owtH.i.-~-lteah . A telephone coapany anall deteraln~ u ch 

1' cuatoaer'a share o! re!und or cDllection ba aed on exlat1ng general 

lS realdenco a nd bualnua local rite rela tlonarllpa. Other utlltt\u 

16 ahall deteraine each cua~oaer'a ahare ot refund or col lection 

17 baaed on conaulllption or a ny other ruaor:eble bu la a~cltled In 

18 the utlllty'a or requlnec:l coap•ny'a petttlon and approved by t he 

19 Coaalaslon. 

20 (6 ) t !!ect o! Rate cau or tarnlnqa Review proceeding aile" 

2! ••••e . A t•x aavinga ret undL er t ax deficiency coll e~tlon~ 

22 or other Co~aalaaion a pproved ad juat:aant ahall De conautent with 

2l thia r ule except thl t: 

2 4 ( a ) When a ~•• r•te chance occura, Ita e!!ecta ~~-.,f 

2S aY· ta•- -aeYill9&-· ref~ll•··er -- t••--4effet&lley --eail e
etttll ahall be 

26 addreased ••••4e4 ln the courae of rate c••~• a nd ear nln9a 

27 ~ ·~·-••••• pr oceedi ng• that ue pend1n9 when • the 

28 

lO/ 
ll 

tax rate change becoaea l•w~~·--~1~!--~a~~r~a~t~e~~c~•~·~·~-o~r~-·~•~r~n~l~n~q~a 

ef the ••• year In which a t ax rate change 

e!!ect ive.~,--~t~h~·~~e~t~t=•=c=t~•--~o~f~-=t~h~•--~t~·~·~~r=a~t~•--~c~h~a~n~
9~•~-=·~n=•~l~l--~b~e~ 

COOlHC: Word• unde rlined a re addt t lona1 word• In 
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addressed In such proceedinqa. 

2 (D) 

tax dc!lctency collection or other Co~talulon 

6 approved ad)Uatlllent already In proqreu t oe any ta11 yura pn o r 

1 to th~ year 1n vh lch • rate caae or earn lnq• rev!tv proceedlna 

B .no----····· Ia ahal l be cocphted • Thla 

9 aubatctlon ~t 1hall aiee not prohibit a tax aavlnga refund~ 

10 ot tu def ic iency colhctlon or other Coa•laa lon approved 

11 ad juatlltnt for any tax year or portion t hereof ending pr ior to the 

12 fi nal order In a rate case or aar nlnqa revlev •"---••••• 

13 proceeding. 

14 i!l The prov lalona o! thil r ule sha ll not auptraede any 

B dupoaitlon of u c••• tax revenuea or collectlona of t a x 

16 de!iclenclu approvad by the COIIIIIIIUion pr lor to the effec t ive 

17 date o! t h1s rule. 

18 Specific Authority: 364. 01 , 366.0!>, 367.121. r.s. 

19 Lav l~ple~tented: 364. 01, 366.05, 367.121, P.S. 

20 Ktatory: Ne~ 6/22/82, f oraerly 25-14. 03, .1.111ended 

21 

22 

2l 

2S 

26 

27 

28 

29 

30 

311 
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