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: The Hearing Officer's Recommgnded OEGEL was ent ted an

January 24, 1990. Exceptions were filed by the Florida Publlc
“Service Commlsszon as Intervenor : AftLL_conslchatxon of Lhe
cvxdence, we now enter our order.v'/ { . G

"FINAL ORDER UPHOLDING OBJECTIONS
- AND DENYING CERTIFICATE

BY THE COMMISSION:
BACKGROUND

The City of Brooksville, Hernando County and R0111ng Acres
- Enterprises timely prctested Conrock bL111ty Company's (Conrock
0r ulllxty) notice of intent to seek a certificate pu1suant to
Section 367.041, Florida Statutes, to provide water service.
The Commission referred the matter to ‘the Division of
Administrative Hearings for a formal hearing to be ‘COHdUCLed
pursuant to Section 120. 57(1) Flor1da Starutes.

The full text ofvthe Hearlnq Offxcer 5 Rccommenaed Ocder,
is set forth below. ' i / ; . v
STATEMENT OF THE ISSUES
The issués"to be 'adjudicated in Lhis proceedzng
concern whether Conrock Utlllty Company's applxcatlon
for a water certificate in Hernando County meets the:
-requirements of Sections 367.041 and 367.051, Florida
Statutes, and, therefore, whether it should be granted.

PRE!YM[NAHY STATEMENT

Concoock HUEITiEy anm;dny {Conrbck) » has ‘filed & -
notice of  intent ‘to  apply for an original water
certificate Yo provide service to . an Area in. ‘Hernando
County lying ~generally east of e G b G E 2
Brooksville, = pursuant ‘to Section 367.041,  Plorida

Statutes, () has filed ~a  formal application  in

ddition to the noebice of ‘intent seeking to serve the
@rritory described therein. -~ Pursdapt -t - Sectipn :

67,0 { , Plorida Statutes, the Petibiloners, Cibty of

} ¢ g Hergande  County, ~as well as’ Rolling

: nave £iled objections to. Conrock's

this Chapter 120 proceeding,
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The City of Brooksville objected to the notice of
intent on the grounds that the territory sought to be
served by ~“Conrock -includes ' properties 'within the
City's "statutory service area;” that the application
will promote urban sprawl; that the application will |
involve a needless duplication of services; and that
the application will infringe on the City's ability to
meet the financial obligations under its water and
‘sewer bond issue undertaken in June 1988. '

Hernando County objected to the notice of intent on
the grounds that a grant of the certificate and the
certificated territory would result in' competition
with, and duplication of, the county and city's water
systems  and may ‘violate the comprehensive plan
approved by the Department of Community Affairs, '

- Rolling = Acres Enterprises, a nearby utility,

objected: on the ‘grounds that it feared that 1its .
territory might be included in the territory sought to | .
be approved and franchised ta Conrock in the future. ! : 2y
Due to -anm agreement entered into shortly prior to '
hearing, the grounds for Rolling Acres Enterprises’
objections’ to the notice! were alleviated and it ‘has
voluntarily dismissed its objection and petition.

~ The Florida Public Service Commission was granted | i
authority to intervene in this case.. At hearing it |
developed that the Public Service Commission took the |
position. that the various requirements for the grant :

nf a water and sewer certificate embodied in Statutes = b
367041 and 051, Florida Statutes, have nobt, i or may ¢ el
not beimet : m : : . & :

: The —cause came on for hearing as'notiCed.'HConrock,f
presented the testimony of Mark Williams, President of
thée  Conrock -~ Corporvaticn: -~Rod ~Pomp; = ~& constulting

enginecc; - and Robert - ~Green; also a consulting
Enginecr; The  ~CrEy. . .of Hrooksville ' presented the
EGsAhGT of ~Williram Gelger, the Cityi's Director of

Eala o menLaliang Charles Arhntk}u;’the7City'S Director '
Litres ancd Sanitation. " Hernando County

i BEhe btestimony of Robert  ‘Holbach, engineer

dinakor o For the counky's’ o utilities |

Blic orvice S Commlssion  presented
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~ no witnesses, but conducted cross anmlnatlon o( other
_party witnesses and introduced certain exhibits into
evidence. Intervenors exhibhits 1-5 were admitted into
evidence. The Petitioner City's ,exhlbxts ‘1-p  were
admitted, as well as Petitioner Rolling Acre's exhibit
1.- Respondent Conrock's exhibits 1-8 were admitted
‘with the EXCEPLLOH of exhlbxt 7 whlch was not. moved |
into evxdence. e e _ % L e j

At the -conclusion of the proceeding, the parties
elected to obtain & ftranscript '‘and stipulated to &
‘schedule 'for filing ‘proposed ‘'findings of fact —and:
conclusion of law, waiving the requirements of Rule
5.402, Florida Adm1nxstrat1ve Code. Those  proposed
findings of fact are addressed in this recommended
order and in  the ' appendix attached & hereto and. e ;
1ncorporated by referenc herein. - ' s < s ik ol

FINDlNGS OT FACT

L Applications and notices of xntent ‘to apply for‘
-a ‘wakter certificate for - a partlcular snrvxce rdrea are

required to be noticed in a newspaper gcneral} 1o i
circulation in the service area _involved_ culn bhis ‘
proceeding, an affidavit was introduced from the “Sun L o
Coast News,"” to ‘the effect that Conrock Had caused to . . .

be published in that newspaper its notice of intent to
“apply for the water certificate. ' That newspaper 2R
published on Wednesdays @ and  Saturdays in New Pocrt
Richey, Pasco County, Florida. Conrock's ‘proposed
service are, or . kerritory,  is ~in that portion of
Hernando, County Lying - east of. /. the ity = of
Brooksville. ~This newspaper is a free publication and
states on - the Eront ‘page that 1t Y5 circiulated hn
Pasco and Hernando Counties. There is some testimony | i
to the effect that the newspaper 15 only circulated in

that ‘portion of Hernando County 1lying westward of @ =
Brogksvillie near the Pascdh County border,'whlch is an

P ra remov e from ' == Conrock's proposed  service at

erritory, No evidence ‘was presented to the ‘effect = /

v the newspaper actually circulateés: in Cohrock's:
I 1 (64 200 vE = 40 90 W) dE 0 B 73" 8% z / :

15-30.035(3) ()  and

3020,
1 Bt ve oode T L’u{() e
i« that L. owns  the |

i B S 6 v < 0 sy ] ] < lqcatu&
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or provide a copy of an agreement providing authority

for the continuous use of the land involved in the

utility operations: and  that a system -map  of the

Commission.

proposed 1lines and facilities be filed with the |

3. It was not established that Conrock owns or has
a  written ' lease ' for the ' land where the water

facilities are proposed to be located. No actual

lease has been executed providing from long-term

continuous use of the land. It is true, however, that

a verbal agreement exists with the Williams family

members and/or the Williams Family Trust, who own the

land upon which the facilities would be located,
authorizing the use of the land for the proposed’

operations and facilities. That unrebutted “evidence
‘does establish, therefore, ' that Conrock has

authorization to use the land where the water
facilities, 'ipcluding the wells, are, or will hel

located. Although there is no extant ~written

~agreement, as yet, providing for the continuous use of
the land involvad, Conrock did establish that such an
agreement can be consummated in the near future based

on the verbal agreement it already has, : , -

4, Conrack did,pléce into evidence a territorial
map «of " the proposed service ‘area. .. 1t did not;

however, provide a system map oOr otherwise provide !

concrete -evidence of where distribution lines and

other facilities would be located for its proposed.

systert. It submitted  instead a "planning study”
directed to the question of whether a water utility is
needed for the proposed territorial area. Tk

subwitted no design specifications for the proposed
system into evidence however. Conrock has not Eiled !

any . tariff '‘rate schedules for any 'water service it
might conduct, if qranted = certificate. : e

Concecrning the question of the neea tor ‘the

proposed water service, it was established by Conrock
that 200 . aCres of the propogsed service Ferritory are
in owned’ by the Sumner AU Williams  Family ‘Trust:

Prasii s Pu?ri_i'?;ivnn,al?y, some. small ~tracts are
' AV ams Corporation, ‘a related family

o Ahe SUACWo Corporabipn pperates

ity of the 900-acpe hHract 1s
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a construction/demolition ‘landfill on that property.
There 1is no evidence that it contemplates a real
estate ‘development on that 900-acre tract or other
tracts in the area which could be served by the |
proposed water utility. Neither“iS‘Conrock_atpempting-
entry into the utility business 1in order to supply
water to a development of the above- named corpozatzon"
or any related party, person or entity.

b The proposed service area is rural in mature.
The majority of people living in the area live on
tracts of land ranging from 1 to 200 acres in size.
The people living in the proposed territory either
have ‘individual wells. or currently' receive water
service from the City of Brooksville or from Hernando
County ., Both of  those  entities  serve small
subdivisions, or portions thereof, lying wholly Or = . 4]
part in the proposed servxce terrltory of Conrock | e o

75 Conrock has not received any requesLs for water 1
services from residents in the  proposed service
territory. ‘There 1s some evidence that discussions to |
that effect may have occurred with an entity know as

-TBE Properties, lying generally to the north of the
proposed service tercitory. TBFE Propert1ebvapparently‘f
contemplates a real estate development on land 1t
owns, which also encompasses part of the Williams
family property; some of - which lies within the
proposed service territory. Plans - Lot TBE2S

‘ residential | construction = development are ot 2
established in the -evidence in this case however.,
There is np evidence which shows when or on what
schedule the construction of that development might
occur, nor whether it would actually seek service from

S Conrock it that entity was . granted Al imiater v L
certificate, TBE . Properties 1s the only Pntity Sehn ol
persor  in  Conrock's proposed service terrltory Ehate 5

has expressed any interest to the City,of;Breoksv1llef ‘ fie
concerning receiving water service ‘from the city. | . ;
There have heen no requests Lo the county 'far water j

service in the:proposed service territory, except by
Pudget Inn,; a motel development. ! :
sroposed service area inciudes a4 number of

5a These wubdivisions  are. ‘Mundon:
e patates, Cooper Terrace, Countiy -
Morris  Trailer 'Park, Potterfield
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Sunny Acres, Gunderman Mobile Home Park, and Country -
Side Estates. Mundon Hill Farms 1is an undeveloped
subdivision. Eastside Estates and Cooper Terrace have
limited development and the Country O0Oak 'Estates
consist of only three homes., The Chris Morris Trailer
~Park has a small number of mobile homes but is not of
‘a high density. Potterfield Sunny Acres has six to
eight homes. Gunderman Mobile Home Park is a minor.
development. The Country Side Estates development has |
its own independent water system. Some subdivisions
in Conrock's proposed service area already '@ receive
water service from the city or the county.

9. Conrock was incorporated in the past year ‘and
as yet has not had any active business operations. Tt
currently has no employees. Mark Williams, the
President Sl of e o roek) ‘manages | the |
construction/demolition landfill operation owned by
the S.A.W. Corporation. The landfill business is the
most c¢losely related business endeavor to a water
utility  business::in the experience of Mr. Williams,’
Conrock's president.  I[f Conrock were granted a water
certificate, either Ms. Donna Martin or Mr. Charles
DelLamater would be the operations manager. Neither of
these persons  possesses any license o fraindngy
authorizing him or her to operate a water utility |
system. No evidence was presented as t¢ Ms. Martin's
gqualifications to operate a water utility system. Mr.
DelLamater manages a ranch at ‘the present time and also
works in  a management capacity in the landfill

cperation  for ~ the Williams family: = There is no |/
evidence ‘that he  has veteived any - tragtnifg ian « the : |
operation Jof 8 ‘water ubility. It ig true, however, i

Fhat the ‘representatives of the ‘engineering and '
consulting firm retained by Conrock, who testified in @
this case, dg possess extensive water and sewer design
“and  opevation expertise. - The - evidence . does  not = =
reflect ~ that those entities =~ or persons would be i
retained to/ help gperate. the -utility . hut | Conrock: V. - J
ssbablashed v hat it owill  prompbtly ‘yvebasn operabting
personnel 5 adequate  training  and [ experience .. tEo

operati bhis water system  should the: Cértifi?ate be

has not: established ‘whabt bype . af
b dnstallsl should Ehe certificate - bo
e i o alternatives) were  pxamined .
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sunny Acres, Gunderman Mobile Home Park, and'Country)
Side Estates. Mundon Hill Farms is' an undeveloped
subdivision. Eastside Estates and Cooper Terrace have.
limited development and the Country ©Oak  Estates
consist of only three homes. The Chris Morris Trailer
Park has a small number of mobile homes but is not of
a high density. Potterfield Sunny Acres has six to !
eight homes. ' Gunderman Mobile Home Park is a minor
v development. The. Country Side Estates development has
P : its own independent water system. Some subdivisions
in Conrock's proposed service area already receive
water service from the city or the county i

9. Conrock was. 1ncorporated in the past year andc

as yet has not had any active business operat:ons el
currently has no employees. Mark = Williams, the
~President of - Conrock, smanages o khe |

construction/demolition landfill operation owned by
the S.A.W. Corporation. The landfill business is the |
most closely related business endeavor to a water |
utility business in the experience of Mr. Williams,
Conrock's presicent. If Conrock were granted a water |
certificate, either Ms. Donna Martin or Mr. Charles
Del.amater would be the operations manager. Neither of
these persons possesses any license or training
authorizing him or her to operate 'a water utility
system, No evidence was presented as to Ms. Martin's |
qualifications to operate a water utility system. Mr.
Delbamater manages a ranch at the present time and also
works in a management capacity in the landfill
operation - for the Williams ‘family. There, 1s no |
evidence that he  has 'received any  training  in. the
operation of a water ubility. It i's ‘true, however,
that the representatives of . the 'engineéring and =~
consulbting firm retained by Conrock, who testified in |
this case, do possess extensive water and sewer design

and operaftion @ ‘expertise. The evidence ' does. -not .
reflect Ehal those entities or persons would be
“ retained to help opeérate the utility, but Conrock
& idshed “that 16 will ‘promptly retain operating
o) el i1 adequate training and experience’ ta
}

e water ‘system should: thedcerrificate ‘be &

Conrock s has oo onok egtablished  what type « of
would Zdngtatl cshouyld thel certifacate i he
wmber - ot alternatives were ‘pxamined |
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and treated in its feasibility study (in evidence).
One alternative involves the use of well fields alone,
‘without treatment, storage or transmission lines. In.
this connection, the feasibility study contains sonme
“indication that the water treatment is; necessalry. In
Gany sevent, sConrock: hass not ‘establizshed of Tredord /rn:
this case what type ©of/ facilities it proposes to
~install in  order to operate its proposed; water
“seryice. Further, that feasibility study, designed to
show ‘a need for the proposed water service, 1is based
upon the actual population, density and occupancies in
the homes and subdivisions of fthe proposed service.
territory, even though those current residents and
occupants have independent water ~supplies at: the
present time, either through private wells or through
‘service provided by the City of Brooksville or
Hernando County. Thus, the feasibility study itself -
does. not establish that the proposed service  is
actually needed. gl G G YR e
11.- " Concerning = ‘the . w@sue ~of . the  proposed
facility's financial ability to install and provide
the service, it ‘was  shown that Conrock: stock is
jointly - held botweeéen the “Williams family and the
S.A.W. (orporation. . The Conrock Corporation -itself
has no. assets. ~ The president of Conrock owng 100
shares of the utility eorporaticn, but has tob yet
committed any personal  funds ‘to  the w~enture.  No @ =
efforts, as yeb, have been made to obtain bonds, loans . - s
or grants. In fact, the first phase of the proposed | '
project, which 1i5 expected to cost approximately
$400,000, can be provided in cash from funds presently
held by the Williams Family. Trust  and the i G A W
Corporation, The various system alternatives proposed’
in Conrbck's feasibility study, in evidence, range in .

cost from . SE28,2007 “ba 85, 9031007 Conrock  has no :
agsets awd therefore no Financial statement @as yeb. = - : e

The tinancial statements . of Mr, aoi Mg oG i
Sumner Williams,  “thel - parenksS o oofis cConrock sy ;
pregident incliude approximately $3;069,907.- This 15
‘ Oy ¢ the family trust mentioned. above, and
dtth other yasets, ambunt to A netl worth  for i those
;.8 willion - dollars. —Mr.
, has Bn Ancome interest

il LS { 'fgr:.}'),-f,‘;::iii'i
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A3 cohe o financial . sbtatements: ofi tha S iATW,
Corporation indicate iMoo hasid s aidabi gy iy o on
$1,588,739, The Family Trust financial statement ! |
shows a net worth of §3,069,907 of which $1,444,165
consists  of Sbtock rin. the S A/W. Corporation. The | - ;
Family Trust owng: 90,0 percent of the S.A.W.
Corporation  stock. 1 is thus 8 - clofse-hald
corporation, not publicly traded and thus has no value
independent of the corporation's actual asseks. In
spite of the fact that Conrock, itself, the corporate |
applicant herein, does not have assets or net worth
directly establishing its own financial responsibility
and feasibility, in terms of constructing and
operating the proposed water service, the testimony of |
Mr. Williams, its president, was unrefuted and does
establish that sufficient funds from family members
and the trust are avallable to adequately accompllqh
the proposed prOJGCt

14. Concerning the issue of competition whtheor o) !
duplication of other systems, it was established that | '
the' city  ‘of Brooksville - currently provides water
service to the Wesleyan Village, a subdivision within
the Conrock proposed service territory. The City has
a major transmission line running from its corporate
Vimigs -outiitor bheaWesleyan Village The ‘Wesleyvan
Village is receiving adequate water  service ' at the |
present time, although there 1is some evidence that
water pressure: is not adeguate for full fire flows. |
The City also has another water main running from US |
41 down Crum Road, which is in the proposed service
territory of @ Conrock. By agreement with Hernando |
County, a so-called “interlocal agreement," the City e
of Brooksville is authorized to provide water and | &
sewer utility service in a 5S-mile xadius in Hernando |
County around’ the -incorporated area of Brooksville. | i
This S-mile @ radius includes much @ o0f the  proposed ik |
service territory of Conrock. : / et

15.  The City 6f. Brooksville comprehensive plan, o

approved by the Florida Department of Community
Affairs, oontains  an. established poliey discouragang
Tarnarn st awl” 7 or “lep frogging”;  Ehe ‘placing of
developmenti dincluding separate; privately owned water
¥ 8 e s o (s ;:n=xmwian!i;r rurdl ,azca. “Te, instead,

Ve amarallation ot siubdivision developments in
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areas which can be served by existing, more

'centrallzed,¢pub11cly owned water and sewer utilities

such as the City of Brooksville or Hernando County.
Thus, the installation  of the separater-‘privately
owned system in a rural area of the county would serve

to encourage urbanization from are contiguous to the

municipality of Brooksville which 1is se rved, and
legally authorized to be served, by the C1ty of
Brooksville. Such a project would be in deragation of
the provisions of the approved comprehens1vc land use
plan. Further, Conrock's proposed system would be in
partial competition with and duplication of the city
and county water systems in the proposed service
territory ' i) : e .

16.  The’ county provxdes some water service rhxough
its water and sewer district system to some of the
subdivisions and re51dents in the proposed service
territory of Conrock and much of Conrock's territory,
as mentioned above, lies within <the 5-mile | radius
urban services area of Brooksville, authorized tc be
served by ‘the city and county interlocal agreement.
Such  interlocal agreements, including this one, are
contemplated anc authorized by the comprehensive plan
approved by the Department of Community Affairs and
the cxty/county agreement involved in this proceedlng
was adopted in 1978 in accordance with certain federal
grant mandates in Title 201 of the Federal Safe‘Water,W
Drinking Bct, Zln terms ~ of present = physical
competition and dup]1catlon, Conrock's proposed system
would likely  involve the running of ‘water lines
parallel to and in dupllcatlon of the County 5 Iines,
within the same subdivision. # 25

CONCLY SIONS Or LAW

The Division ~of Administrative Hearings has

jurisdiction of the subject matter of and the parties
& ERis progeeding: Section 120057000 i ilocida
Stakutes (1987). Section. 367.051; Florida Stdtutes,
provides as follows: ' !
AT amithin 720 days folldwing the official
i1 filing - of Ehe application, the
VAT A0 6es ek receive  written object ion
pplication, the Commission may dispose

Proat ton st naut Nearing . It the
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areas which can be served by existing,  more

centralized, publicly owned water and sewer utilities
such as the City of Brooksville or Hernando County.

Thus, the installation of the separate, privately

owned system in a rural area of the county would serve

to encourage urbanization from are contiguous to the

municipality of Brooksville which 1is served, and

legally authorized to be served, by the <City of
Brooksville. Such a project would be in derogation of
the provisions of the approved comprehensive land use
plan. Further, Conrock's proposed system would be in

‘partial competition with and duplication of the city
and county water systems .in  the proposed service

territory. S

16. 'The county provides some water serVicQ through

its water and sewer district system to some: of: the

subdivisions and residents in - the |proposed’ service
territory of Conrock and much of Conrock's territory,

as mentioned ‘above, lies within the 5-mile radius

urban services ‘area of Brooksville, authorized G be !

served by the c¢ity and county ‘interlocal agreement .

Such interlocal agreements, including this one, are
contemplated and authorized by the comprehensive plan
approved by the Department of Community Affairs and

the city/county agreement involved in this proceeding

" was adopted in 1978 in accordance with certain federal
‘grant mandates in-Title 201 of the Federal Safe Water

Drinking Act In terms ~ of - present physical
competition and duplication, Canrock's proposed system

would likely ~involve the running of water lines
parallel to and in duplication of the county's lines |

within the same subdivision.

CONCLUSIONS OF LAW

The Division of Administrative = Hearings  has |

jurisdiction of the 'subject matter of and the parties
e Fhis proceeding. Section L2055 21 Florida

Statdtes 7iC1987) . Section 267.051, “Floxida Shdtutes;
provides as follows; _ G e 3 ]

i Foiwithin 220 -days following  the otficial
bt 1 filing of “Ehe appiliiicatvon, Hiiithe

ision T does net receive  writtén objection
ieation, cthe Commission anay  dispo
slicabion o wirhoul  hearing. LEiitne
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applicant is dissatisified = with" the
disposition, <~ he should be entitled  to a
proceeding under s. 120.57. ‘ s
(2) If, within 20 days following the official
date of filing, the Commission receives from
the public counsel or governmental agency, or
. from ~a - utility or @ consumer  who would be
substantially affected by the requested
certification, a written objection reguesting a

proceeding = pursuant ul V2OES T uithe
Commission shall = order such proceeding |

conducted in or near the territory applied for,
if feasible.  Notwithstanding  the ability to
object “on any  ‘other ground, / a  county or
municipal government has standing to object on
the ground that the issuance of the certificate
will wviolate estaolished local comprehensive
“plang’ develdped 'pursuant = to  Ss. 16331851 -
Y63 32110 U any s o consumer, - s utidiaty, ol or
governmental agency or the public = counsel
request a public hearing on the application,
such hearing shall, if feasible, be held in or
near the territory applied ' for; and the
transcript of such hearing and any material at
or: betore the hearing shall be considered as ! 3
part of the ‘record of the application and any . - _
proceeding related thereto. i ’
(3)(a) The Commission may grant a certificate,
in whole or in part or with modifications in
the public interest, but may in no event grant
authority greater than that requested in the
application ~or amendments thereto and noticed
under s, 367,041, or it may . deny' a
certificate. The Commission shall not grant a
certificate for a proposed system, or €or the
extension for an éxisting system, which will be
in competition with, or duplication of,  any
other 'system or - porticn of a‘'system, unless it '
First ~determines that such other ‘system or
partion thereof i5 inadequate  to meet . the
reagonable needs  of  tEhe Zpublic iorn  that i the
person operating the ‘system 15 upable, refuses,
or - neglects ko provide ~ reasonably adequate
SN TERS, / ; i
(b) When granting a Certificate,  the Commission
e consider whether the igsuance  Of -a
St i dneonsistent oWith o Fhe Yol
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comprehensive plan of a county or municipality
unless an objection to the certificate has been
timely ‘raised in an appropriate motion | or
application. 1f such an objection has been
timely raised, the Commission shall consider,
" but not be bound by, the local comprehensive
plan of the county or municipality. i

Under theée above-quoted authority therefore, khe
Commission must consider the public interest  in
deciding = whether +to grant or deny a certificate.

"Although the Commission is  not =~ bound by ~ “the
provisions ~and mandates of the comprehensive plan
inyolved “in. deciding whether:  to «grant . or i deny a |
certificate, the consistency of the proposed utility

servige 7 with < the  provisions' 'of = the lapproved

‘comprehensive . plan pnyolved waas i oan: important
consideration and should be persuasive in making the
decision to grant or deny. 1In the instant case, the
proposed utility certificated territory and service
involved was shown to be contrary to the provisions
of the comprehensive plan concerning the fact  that
the certificated  territory  proposed would | overlap |
that reservel to the municipality of Brooksville by @
its  agreement with Hernando County. That dgreement |
is adopted ‘as part of the comprehensive plan of the |

City of Brooksville, in that the S5-mile radius urban
service area of the City of Brooksville encompasses .
the proposed territory sought by Conroek or a large -
portion of it. = i ' L ! :

Further, the installation of the proposed system in |
the rural area involved in Hernando County would be
contrarcy to the principles - adopted in the
comprehensive plan, and approved by the Department of !
Community Affairs, which are designed to discourage
and - prevent urbanization and the proliferation of |
privately owned, 'separate utility ‘systems in rural’
arbas; Thus, Yt s rcontaxts visirhe proposed .
certificated territary o and the ' utility =~ system

ontemplated by Conrock would not be in the “public’
LNTerasc, 2
ction 163.3161,) “Flori*a Sbatutres, enbodies the
U1l poOSe O f v e Government. Comprehensive
it Reguiatioh Non s
vention Of ovefcrowding’ of tland and

! ik I.and Devel op




ORDER. NO. = 22847
DOCKET NO. 890459-WU
PAGE 13 : :

;avoidance of undue concentration of population, as
well as facilitating adequate and efficient provision
of water and sewer service. Sections 163,3164 and
163.3171 make it clear that the provisions of the
approved  municipal comprehensive plan involved
encompass, in the definition of the  ‘rarea of
jurisdiction," the areas adjacent to the incorporated
boundaries of the City of Brooksville embodied in the
subject interlocal agreement (in . evidence ‘as
~Petitioner Ciky of Brooksville's, exhibit 6).  That
5-mile radius area as referenced above, encompasses a.
large portion of the territory sought to  be:
certificated by Conrock. 2 : Bt e

Pursuant to the provisions of Chapter 163 and its
statutorily authorized interlocal agreement, the city
has authority to regulate the provision of utility
service within  the 5-mile  urban - service = area,:
~including the requiring of central water and sewer|
systems for ~ new urban developments, which are
designed to be compatible with future publi¢ utility i
systems, and regulating land use density and extent - |
which will control urban sprawl and avoid depletion
of the physical, social and fiscal rescurces of thel v
city., The [roposed utility service and system which
is the subject of this application has been shown to!
promote "urban sprawl,' which is to be discouraged!
under the provisions of the city's: comprehensive’
plan. It would unduly duplicate and be competitive
with the city's water and sewer utility service in
the © proposed service . area  and  that which = is|
contemplated " to 'be provided by ‘the «city ‘and  the!
county in accordance with the approved comprehensive
pldan and interlocal agreement. Thus, the ' proposed
utility ~service ‘is not established to be, in the!
public interest in the context as well. o i

In addition to the above consideration, Conrock did
not  provide evidence to establish ‘that it owns the
land where the utility facilities weuld be located or

that it~ actually “hds ’'an - agreemenft. prowiding ~for
tong=term continuous ‘control and ‘use »of the Land
involved, as required - by - Rule 25=30.035(3)(£)
Florida administrative Code . ‘conrock, however,
monstratied through Cestimony of its’ president, that

has erbal ~arrangenents made torenbitle iE to use .
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the land owned by family members and/or .the

~above-named trust.  The evidence adduced by Canrock

leaves no doubt that it can secure the required land

dedicated to its proposed utility facilities in thel’

event the certificate is granLed

Rule 25-30. 035(3)(h), Florlda Admlnlstratlve Cod

provides that a system map must be provided by thef
proposed utility ‘depicting proposed transmission and

other lines and facilities.  Conrock did not

establish that it has a system map OE such pLoposed¢

11nes and Ea0111tles.

Section 367.041(2), Florida Statutes, and Rule

25-30.035(3) (q), = Elorida Adninistrative Code,

provides that the applicant for a utility certificate

must file tariff schedules showing the rates and
charges it contemplates charging customers  for Lt sy
services. Conrocky sdid not - file ' =such a ' tariffi

schedule showing rates and charges for its services
with the Commission nor introduce them into evidence

in this proceeding.

Pursuant . to  Section 267 051(A) (A L Plarian

Statutes, a certificate application cannot bhe granted
for ~those irea which are currently bean provided

water service by city or counkty governmgnt

Conrock's certificate thus cannot be granted 50 as to“

allow it to provide service for areas being provided:
water service now by the City of Brooksville or;

Hernando County, since its system has been !shown to |

be, in those particulars, in competition with or in
duplication of the “ocitiv’s and county's  water

ﬁystnms. Additionally, Conrock failed to show that

the ~ other systems were - inadequate to meet the
reasonable needs of the public. . In this connection!
Foo,  Conrock failed to establish that there was a'
public need for the dervice in : the territory |
involyed. There = was no  showing that existing:

customers are not presently being provided adequate

g

service, and ofher than projections of demand in the

future enbodied in Contock's feasibility study, there

has: “been no- showing that future ‘customers. in the’
Eerritory invalved o cannot be provided adequate
ervice by fhe presentily ‘existing: ¢ity ‘and county

t iy ac ik tie il reasonably anticipated
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extensions and augmentations  thereof. T Ehis
particular, it has been established that the City of
Brooksville presently has excess well and water

production capacity which can meet antlcxpatsd future
demands in the territory 1nvolved ; '

" Finally, Rule 25—30.035(k),(m) ‘and (n),' Florida
Administrative Code, mandates that the- applicant for
a cerflflcate demonstrate its tephnlcal and financia l'
ability to ‘install and operate the proposed  wate
system, Whilite s qyte i trne cbhat 0oncock .« dld” not”
formally demonstrate its financial - capability by
presentation ol ‘financial statements ‘ which
demonstrate that it has ample financial resources to
construct and operate the proposed system, the
testimony of its president demonstrates that those
financial resources are readily available should the
ertificate be granted, as delineated in the above
flndlngb QtiEacts If this were the only technical
deficiency in the appllcatlon and servxce proposed by!
Conrock, - it would not Jjustify a denial of the
application. The same considerations are true for
Conrock's present = lack of technical  expertise in
operating 1 water ~system. Teens rriiel” that. & : !
certified «perator is —mot «currently employed by =
~Conrock '‘and  that its present employees do  not have
the ‘expertise necessary .to  safely and _properly T
operate a water system. Conrock ' did establish, By
however, that should a certificate be granted, it is
financially and otherwise capable of —retaining a
permanent , trained operator for the water system..
This too, would not/ be a basis for denial of its
cerkiftcate; were  chat the anly deficiency. - in
Conrock's proposal. - : '

Indtviews Jof Zthel  sbove i fandings - -of- Fact - andi
conclusions of law, it has been established that:
Conrack: has failed to adequately justify a granting
f its certificate in consideration of the statutory
and regulatory framework provided in fthe above-cited

statutory provisions and related rules. i’ In
particular, Conrock: has failed  to -  show ‘that - ibts)
prapogal tg provide water service ‘iml the  proposefd

territory involved wodld comport with the pubici[sic]

erasl, b thalt . Is elgcidated above, Accordingly,.
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the requitements of the above authority not having
been met, it 1s concluded that the application of
Conrock should be denied. : v |

RECOMMENDAT ION

Having considered the foregoing findings of Ffact,
conclusions of law, the evidence of record, the
~candor and demeanor of the witnesses and the
pleadings and arguments of = the parties, it is
therefore ! : : ]

RECOMMENDED = that the application of Conrack
"Utilities Corporation for g water certificate
authorizing it to operate a water utility in Hernando
County, Florida, as more particularly described
herein, be denied. : ; by

As previously indicated, Exceptions were filed by the
Florida Public Service Commission ' as Intervenor. = The
Exceptions were to Finding of Fact No. 12, and.ﬁhe Conclusions.
of ‘Law relating 'to the Hearing Officer's conclusions that
Conrock complied with Rules 28=30 CO3S(3NCEY - (CR) = (m)s and (n) -
Florida Administrative Code; that Conrock possesses: the
technical ability to operate ‘a water futility;; and  that the
Local Government Comprehensive Plan should be persuasive in the
Commission's decision to grant ‘‘or deny a certificate
application. We ‘agree with all of the Exceptions and will
discuss our rationale below. ! ‘ i : (o

As indicated in the Exceptions, the Hearing Officer, found
that. Conrock's president has an income interest in the family
trust, A review of the record does not show that finding ‘to be
supported by competent, substantial evidence. The record, at
page 54 of the transcript, shews that the utility president ‘s
father has an income interest in the trust. When asked if
other people share an income interest in the Erust . the ntiliby

~president. responded ‘at  pages 54 and S5 0of the transcript, . as

follows;
PThig trast, A& T remember ight, deals with
my grandmother  set up (when 'she passed on.

And o ¥he ey A tiwar ks el o i gees i EG T R
now Uf it goes to'my children and it passes down
i gener ati

Lo -generation once the preceding

XA
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Thus, there is no evidence explicitly.éhowing that the u£i1ity
president himself has an income interest in the trust.

Therefore, upon consideration and review of the complete
record, we tind that Finding of Fact No. 12 is not supported by
competent, substantial evidence in the record and thus we must
reject 1it. However, we also find that Findings of Fact HNos.
1-11 and 13-16 are supported by compeLent substaﬂtlal evidence
and thus we will adopt them. |

While we accept and adopt the Hearing Officer's ultimate
conclusion that the application of Conrock be denied, we c¢annot
accept the subordinate conclusions. We must reject  the
subordinate conclusions because they are based on the Hearing
Officer's incorrect interpretation of Sections 2367.041, and

L09) s i Floridyg Statutes and  Rule 25 -=30:035; Florida
Admlnlstratlve Code. : ' ]

T

A. Compliance with Rule 25-30.035(3)(f)

: Rule 25-30.035(3)(f), Florida Admlnlstratzvc Code, states
that the ut111ty %hall prov1de

Evidence tlat the utility owns the land where the
utility treatment facilities are located cr a copy
of the agreement which provided for the conkinuous
use of the land. : :

In Finding of Fact No. 3, the Hearing Officer specifically
found that Conrock did not establish that it owns or has a
‘writteri lease . for 'the land where the water facilities ‘are
proposed to be located. However, based upon the testimony of
Conrock's president that a verbal agreement ‘exists, the Hearing
Officer found that Conrock established that a written agreement
can —he sconsummeted 7 in . Che ~near I LybUrE) cHence,;/ ini ‘his
Conclusions Of Law, the Hearing Officer  suggests that Conrock
complied with Rule 25-30.035(3)(f), Florida @ Administrative
Code, ‘as /it proved that it can secure the required' land
dedicated to its ~proposed @ facilities @ in  the ~‘event: -the
certificate ig granted. 2 :

The Hearing Officer misinterprets the Rule as reguiring a
e technical £4 1 ing; as oppased 1 to setring 7 oo o vl m ot
precondiLion! 7t recerving . o certificaten: Budle 28 -3 0008505 )y
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Florida Administrative Code, implements Section 367.041,
Florida Statutes, which states: . . T T

Each applicant for a certificate shall:

(1) Provide information required by rule or order
of the commission, which may include a detailed
inquiry’ dinto ‘the “ability '‘of the ‘applicaent to
provide 'service, the territory and facilities
involved, the need for service in the territory
involved, and the existence or nonexistence of
. service from other sources within geographical
proximity to the territory applied for; !

Rule 25—30.035(3),;Florida Administrative Code;'qtatés:

In addition to meeting the requiréments'of?ﬁectioh
387041 B8 i Ehe suta b by shall daiprovide o
(Emphasis Supplied). ' i i &

i

Conrock's  failire o comply with ~subparagraph (f) of the
above-cited: rulsy is a material deficiency ‘in its application.
Therefore, the Hearing Officer erred in his interpretation of
the rule “in- concluding that Rule 25-30.035(3)(f), Florida
Administrative Code, can be met after Conrock has obtained a
certificate, ' i i Zt

B. Compliance with Rules 25-30.035(3)(k)(m) & (n) |

-~ Bubparagraphs (k), “(m),  and  (n) of Rule' 25-30.035(3),
Florida. Administrative Code, embody requirements to show the .
financial ‘ability ‘of the applicant ‘to own and operate a
Ui Ey, Subparagraphs (k) and (m) of the above-cited rule
require’ financial statements of thée applicant. The applicant
in . this case is Conrock, not its owners or potential principal.
funders, Vo 2 e

The Hearing Officer found, in Finding of Fact No. 13, that
Conrock does not have assets or independent worbh establishing

its financial reésponsibilitv: in: his Conclusions of° Law, "the
Hearing Ot f icnr stated ‘that  "Conrock did i not “formally
lemons trabe it rinancial Capability Dy cpresentation of
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: Based on the foregoing, Conrock did not prove that it
independently has the financial ability to own and operate a
water utility, pursuant to subparagraphs (k) and Un) of Rule
25-30.035, Florida Administrative Code. Therefore; Conrock
relies on the net worth of its potential principal fundcrs in
its attempt to. establlsh financial ablllty

Rule 25-30.035(3)(n), Florlda Administrative Code,
requires the appllcant to provide: G

A statement listing those providing the
principal funding to the utility, along with their
financial statement and copies of any financial
agreements. o v boied

Conrock did not pr0v1de copies of any Elnanc1a1 agreements
committing funds to the utility. In iBanding of Fact No. Il
the Hearing Officer found that the president of Conrock has not
committed any personal funds to the project, and that no
efforts have been made to obtain bonds, loans, or grants.
However, - in his Conclusions of Law, 'the Hearing Officer found
that the testimony of the president demonstrates that ample
financial resources are readily  available  should the
certificate be granted and that such a technical deficiency

would not justify'a denial of the application.

The Hearing Officer's conclusion that Lonrock proved its
financial ability 1is also based on the erroneous finding of
fact (No. 12) that the president owns an anome 1nterebt»1n the

“trust, as dlbcussed earlier.

Based on the above, the Hearing Officer's conclusiOn of'
law 'that Conrock complied with Rules 25-30.035(k), (m), and
(n), Florida Administrative Code, thereby proving its financial

ability = to “construct and operate  a  water BEUAT is
erroneous, Failure to 'prove that the utility  is financially
capable, coupled with the failure to provide commitments, or at
least testimony, ‘from the principal funders, is not a mere
technical deficiency 'that may ‘be cured affter a certificate is
granted. It 15 dnother material deficiency. = Again, the
Hearing Officer erred in his interpretation of the rule. The
requivements of Rule 25-30,035(3), Florida Administrative Code,

musnt- betmet bDefore a certificate can be granted.
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C. Technical Ability of Applicant to Operate a Water
Utility 7 T |

The Hearing Officer, in his Conclusions of Law, indicates

that Conrock's present lack of technical expertise in operating
a water | system is a “mere technical  deficiency 1in’ thel

appllcatlon._.The Hearing Officer stated:

Conrock did establish, however, that should  a -
certificate . be granted, it 'is @ ‘financially and
otherwise capable of retaining a permanent,
trained ogperator for the water system. “

The Hearing Officer errs by finding that Conrock‘s’fihancial,

ability, which was not suEilclently demonstrated, provides that
appllcant w1th the technical ab111ty to operate a water utzllty

=D ngnlflcance of the Local Govexnmant Compzehens1ve Plan

Section 367.051(3)(b),vFlor1da Statutes,-states: 

When granting a certificate, the commission need
~not consider whether  the issuance of the
certificate ig inconsistent with the local

comprehensive plan of a county or municipality
unless an o¢bjection to the certificate has  been
timely raised i oan appropriate motion or
application. If such an objection has been timely
raised, the commission shall consider, but not be
bound by, the logcal comprehensive plan of the
county or municipality. ‘ '

The Hearing Officer, in his Conclusions of Law, goes a

5t ;--p further by declaring:

the consistency of the proposed utility

service with the provisions of the approved
comprehensive plan involved is 7 @n important
. cons ideration &nd “should: be persuasive in . making

the decision to grant . or dény

T
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"Adopting this conclusion of law would be inconsistent with
Sections 367.041(1) ‘and: .051(3)(b), Florida '‘Statutes. In
determining whether it 1is-  in the public interest to ‘grant ‘a,
certificatc; the Commission looks primarily to the applicant'
financial and technical ability to provide the service Lhe
availability of service from other providers, aund nee d for
service, as set forth in Section 367.041, Florida Statutes, and
Rule 25-30.035, Florida Administrative Code.  The Lommlssion
also considers the local comprehensive plan when ‘a county or
city objects to the certification of the applicant, pursuant tp
Section 367.051(3)(b), Florida Statutes. As interpreted by the
Hearing Officer, the approved comprehensive plan, would be
persuasive in determining the need for servxce in the ‘location
where the certificate was requested : i

The Commission is not bound, however, to enforce H
locality's comprehensive plan. Section 367.051(3)(b), Florida

Statutes, Further, the authority given to local g0vcrnmcnt¢ in

Chapter 163, cited by the Hearing Officer, does not override
this =~ Commission's exclusive jurisdiction as set forth in
Sections 367.011(2) and (4), Florida Statutes, as there 1is no
express override of Chapter 367 in Chapter 163. The (Commission
has mo ~aukhority Gto " administer or enforce Chapter 163.
Accordingly, this conclusion, that the icomprehensive plan
should be persuasive, cannot be accepted. However, the Hearing
Officer’s ultimate conclusion, that the application should be
denied, is adopted. The objections to the notice of intent are

‘thereby upheld,

Since this docket was opened to resolve the objections to
the notice af intent and those objections havg been disposed of
herein, there is no further action to be taken in this docket.
Accordingly, this docket may be closed. e

Based on bthe foregoing, At:is

ORDERED by the Florids Public Service Commission that the
objections of ‘the’ City of Brookswille and Hernando County are
En»s/.,‘ix upheld. 1t is further : : : ' ; ;

RDERED - Ehat  the application of Conrpck Otility Company
) f

certificats to provide water service 1s hereby denied.
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ORDERED that the Hearing Officer's Recommended Order is

~hereby adopted with the modifications that Finding of Fact No.

12 and the subordinate Conclusions of Law are rejected as set

forth in the body of tHis Order, It is further

ORDERED that this docket is hereby closed.,

By - ORDER‘_OE. the Florida Public Service ;Commission
this . 23rd dBy OC/ CAPREL L 3E0 0 ,

A S S

. STEVE TRIBBLEZ Director

r
Division of Records and Reporting
G ol Gl

NSD

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida  Public Service Commission “is ¢t required by

‘Section 120.59(4), Florida Statutes, to notify parties of any

administrative hearing or judicial review of Commission orders
that “is ~available under Secktions 120.57 or - 120.68, Florids
Statutes;  rag - well ~as’ the procedures and: time -limits “Ehat
apply: - This / notice  should ‘not be conskcued o mean. all
requests for "ap administrative hearing or judicial review will
be granbed pr réesult in the relief sought. TS

Any “party  adversely affected by the Commission's final
ichion. in this matter may request: L) reconsideration. of  rthe
decision by filing a3 mobtion f£dr reconsideration with  the
Director, Divisien of Records and Reporting ' within fifteen {eree)

lays 6f the yance of this arder in the form prescribed. by
{ yrida JAdmanzstrative  Coder or. 2) Judicial
{ Iy 1 da Supreme Court in the case of an elecktric;

First District Courbt of Appeal

ufility by £iling a notice of

5B a8 A 7 3 i
Plrector, Division of Records and Reporting and
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filing a copy of the notice of appeal and the filing fee with
the appropriate court, This filing must be completed within
thirty (30) days after the issuance of this order, pursuant to
Rule 9.110, Florida Rules of Appellate Procedure. . The notice
of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure. ‘ /




