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BEFORE THE FLOR I DA PUBLIC SERVICE COi.,:-1ISSION 

In re: Petition for Declaratory 
regarding lease o f "dark fi be r" 
and o ther factlittes from Tampa 
Elec tr ic Company by Inte rmedia 
Comffiunica tions ~f Flor1da, Inc . 

Docke t No . 900049-TI 

OrJer No: 22883 

I ssued : 5- 2-90 

The following Commissione r s participateJ in the 
di sposi tion of this m~tter: 

~HCHAEL \HLSON , CHAIRMAN 
THOf1AS ~. BEARD 

BErTI EASLEY 
GERALD L. GUNTER 

ORDE R OENYI , G PETiriON FOR ~E:LARArORY SrArE ., E~T 

I n termed 1a Com.1lun1cat1ons of Fl~rtda, Inc . (I"lte r modia ) 
e ntered i nto an agreement wtth Tampa Electr1c Company (Tampa 
El act ric ) by which rampa El ec tric ag r eed to install 3nd 
ma1nta1n Intermedla' s flJer opt1c ca~le 1n 1ts condutts and on 
1ts poles in t he Tampa area . Ta~pa El ectr t c ~lso agreed to 
lease to Intermed1a certain runs ot "darK tiber" tro~ its 
private telecomnun icattons network for use in t he 1evelooment 
of Inte rmedia' s Tampa area in te r e ~change network . (Intermed t a 
def ines "dark fiber " as fiber opt1c cable wtthout any 
e lectronic condition1ng) . 

I~termed1a has fi l ed t h 1s Pet1t1on for ~eclaratory 
Stateme nt ask1ng whether 1 ~mpa Electr1c 1s a te l ephone company 
under the prov1s1~ns of Sect1on 364 . 02(4) , Fl~rtda Statu t es by 
the l ease o t dark f1ber from 1ts 1nternal commun1ca t1o ns 
netwo rk t o an interexchang e ca rr1er . 

I 

I 

We will make no determ1na tion here r egarding t he 
3ubstance of the question pres~nted, because we cannot answe r 
thls quest1on tor 1ntermedta . Under the prov13t~ns ~ t sec t 1on 
120 . 565, Flo r1da S t atutes , an agency may not issue l 
declaratory statement t o one person t o r the purpose of 
deter~ining the r1g h t s lnd dut1es of a no t he r person . Section 
120 . 565 states unequ1voca11y that "LaJ decla ratory s tateme nt 
s hall se t out the age nc y' s op1n 1~n as to the ~ppl 1cab 1lity of a 
spec1t1ed statutory prov1s 1on o r o t any rule o r order o t the 
agency as 1t appl1es t o the pet1t1oner 1n h1s part1cu lar se t ot I 
circumstances o nly ." It Joes not say that a n gency can 
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datermi~e the applicabllity of statutes , rules , or o r de r s t o a 
third party . 

The First Distrtct Court o f Appeal 1as approved this 
i nte rpretation ot sec t1on 120 . 565 in Manasota-88 , Inc . v . State 
Oeparc.nent of Envuonmental Regulatio n, 48l So . 2d 949 , (Fla . 
lst. DCA 1986) . The Court held that the agency was correct in 
deny tng appellants ' petitio ns f o r declaratory statement , 
because they sought DER ' s op1nion as t o t he applicability of 
sta tuto ry provisions to a t hird party, contrary to the 
"unamb1guous statutory language" ot sec tton 120 . 565 , F . S . 

Our rules r aga rdt~g t he issua~ce of declaratory 
s tatement.s , Rules 25-22 . 020, and 25-22 . 021 , Florida 
Ad~intstrative Code , track the language of the declaratory 
s tatement statute, and clearly require that a s tatement be 
1ssued t o t he pet1t1o ne r regardtng h1s or her part1cullr 
c ircumstances only . 

Furthec~ore , we be li e ve it would be pa rticularly 
i nappropc 1a t e to gran t Intermedia's petit1on here , becaus~ 
Tampa El ec tric now has a pe tit1on before the Com~ isslon which 
asks for a declarato ry s tatement on the sam~ question . 

Foe t he r aasons s tated above , it is 

ORDERED by t he Flortda PubllC Secv1ce CommlSSlOn that 
the Pet1t1on for Declaratory Statemen t filed by I n ter~ejia 
Communications ot Flor1da 1s denied . 

It is further 

ORDERED cha t the pe t.1t1ons t o i ntecv~ne in th1s 
Declaratory Statement procedure by GTE-FL and Southern Je ll are 
also den1ed . 

It 1s fu rt1e r 

ORDEREU chat tn13 docket be =lose1 upo~ issuance of th1s 
Order . 
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By Direc t 1on o f the Flortda Publtc Servtce Comm t ss t on 
t h l S 2 nd day o f MAY !990 

(S E A L ) 

MCB 
OlBog 

::;· 
Reco r ds and 

NOr iCE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Flo rida Public Service Comm issi on is r equt r~d by 
Secti on 120 . 59(4) , Flor1da S!..atutes , t o nottfy partl~s of .lny 
admi~istrative hear i ng or J Udtclal rev1~w of Comm t ssion orJ~rs 
that 1s a va tlable under Sec ttons 120 . 57 o r 120 . 68 , Fl o rtd a 
Sta tutes , as well as the p r ocedu r es and ttme ltmtts that 
a~ply . Th1s nottce should not be con ~ trued to mean all 
r equest s fo r an administrat tve hear t ng o r JU~lCtal cevtew wtll 
be granted o r re sult in the reltet sought . 

An y party adversely affect~d by t h~ Comm t ss1on' s ft ,al 
action 1n this matter may requ~s t: 1) reconstderatlon o t the 
dec is1o n by filing a ~otton for recons t de ratlon ~ith t he 
Direc tor, Divisto n ot Record s and Report1ng w1t,1n f t fteen (15 ) 
da;s of the isJuance of thL S o r~er in t he Corm orescr t bed by 
Rule 25- 22 . 060 , Flor1Ja Ad m1n1stra t1Ve Code; o r 2) JUdtc t al 
review by the Flortda Sup r eme Court i, th~ ca~e of ln e l ect ri c , 
gas o r telephone ut1l1ty o r tne f tr st ~1str1ct Cou rt ot Appea l 
tn the case o f a water or sewe r uttltty by ftltng J ,ott=e of 
appeal wtth t he Director , Dtvlston o t Recor s and Report1ng a nd 
ftl tng a copy of the not1ce of appeal 3nd the Etling fee w1th 
t he appropr1ate court . Thts f1l1ng mu s t be comple t ed w1th1n 
t h1 rty (30 ) days af t er t he issuance of th1s o rd e r , pursuan t t o 
Rule 9 . 110 , Flor1d a Rules ot Appellate Procedu r e . The nottce 
of appeal must be in the form spec 1f1e d 1n Rule 9 . 900 (a) , 
Flor1da Rule s o t Appelllte Procedur~ . 
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