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aEFORE rHE FLORIDA PUBLIC SERVICE CO~MISSIO~ 

I N RE : Amendement ~f Rules 25-25 . 003 
and 25-25 . 023 , F . A. C ., pertaining t o 
Definitions and Vendo r s a nd Suppliers 
and Adoptio n of Rule 25-25 . 030 , F . A. C . , 
pertaininy t o Leases f o r Real Property . 

NOriCE OF RULEMAKING 

DOCKET NO . 900121 - PU 

ORDER NO . 22889 

I SSUED : 5/4/90 

NOTICE i s he r eby given that the Comm i ss i o n, pu r suan t to 
section 120 . 54 , Florida Sta tutes , has initiated rule~aking t o ame~d 
Rules 25-25 . 003 a nd 25-25 . 0 23, F . A. C ., relating t o Defini t i on s and 
Vendo r s and S uppl 1ers , 3nd adop~ion of Rule 25-25 . 030 , F . A. C . , 
r ela ting t o Leases for Real Property . 

The attached Notice of Rulemaki ~g will appear in the ~ay 11, 
1990 , edition of the Flo r ida Admini s trative Week ly . If requeste~, 
a hea ring will be held at the foll o wing time and place : 

2:00p . m. , Friday , June 8 , 1990 
Roo~ 122 , Fletcher Building 
101 East Gaines Street 
Ta llahassee , Florida 

Writte n r equests fo r hearing and wr itten comments or SUJges tions on 
th e rul~s mus t be received b y the Direc t o r , Division of Recor~s and 
Reporting , Fl o rida Public Service Comm i ssion , 101 East Gaines 
Street , Tallahassee , FL 32399 , no later than June 1 , 1990 . 

By Direction of the Florida Public Service Comm i ssion , 
t his lab day Of MAY 1990 

( SE AL) 

CB:-1 

41 02G 

O~r' " ''"' 'T , .. t)iJ:"7 " .r-= vvu ..... t ,..; •• - ~ .JI' -

o 3 a~ o t.::.r -4 1rJ~ 

-; ~C -RECC:~VS/R(?GiHISG 

I 

I 

I 



I 

I 

I 

ORDER NO . 22889 
DO~KET NO . 900121-PU 
PAGE 2 

FLORIDA PUBLIC SERVICE COM~ISSION 

DOCKET NO . 900121-PU 

RULE TI£LE : 

Definitions 

vendors and Suppliers 

Leases for Real Property 

RULES NOS. : 

25-25 . 003 

25-25 . 023 

25-25 . 030 

PU RPOSE AND EFFECT : These rule revisions and th~ creation of 3 

new rule would provide additional guidance o n the Com~ission's 

purchasing and l eas ing practices . 

SU~MARY : The pr~posed revisions expressly allow the :om~ission t o 

obtain the r esea rch/consulting services of the National 

Association of Regulatory Util1ty Commiss ioners in the same ~an~er 

as ob taining certain other governmental se rvices . The revisions 

would make it discretion~ry as to whether the Com~ission -- upon a 

vendor ' s default -- would subjec t the vendo r to certain measures . 

Finally , the creation of a new rule on the leasing of real 

property would allow t he Connission t o negotia t e for such property 

in certain circumstances . 

RULEMAKING AUTHORITY: 350 . 127(2), 120 . 53(1), F . S . 

LAW IMPLEMENTED : 120 . 53(1 ) , F . S . 

su:mARY OF THE ES'rl:o\ATE OF ECONO HC I'1PACT O.F THESE RULES : ThP 

proposed revision to Rule 25-25 . 003 , which includes 

r esea r ch/consulting se rvices as service3 not ~eemed as a 

"purchase " for the purpose of this rul e does not have any 

quantifiable cost increases associated with it . The proposed 

'3?1 
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r e vision to the General Purchasing Rul~ . Ru l e 25- 25 . 023 , 

on Defaults may save the Commission admini s trative costs 

F . ~ . c . , 

associated with the ?rocessing o f contracts in default . ~lso , t~e 

c r e ation of a l e asi ng rule , Rule 25 - 25 . 030, and the addition of 

"real prope rty" to the "commo::Hty" definition 1n Rule 25- 25 . 003 

give the Commission the benef it of Jddit ional op tio n s bes ides the 

pol1cy of emu l at ing the Department of Gene ral Ser v1 ces biddi , q 

process for real property l eases . rhe proposed rule r evisions 

r elate t o internal administrative p r oced ur es a nd shoul1 not 

directly impact external pa rties . The rules should no t have an 

impact on s~al l businesses , although the r evision to the Default 

rule m1ght encourage some small businesses t o bid on c~~mission 

cont r ac t s due t o the decreased risks of j efault pe,~lti~s . The 

impact on competition i s p robably ~inima l . Ther e is no expecte1 

im?act on ~mploymen t . 

\'lRI fTEN COMMErHS OR SUGGEST I ONS ON THE PROPOSED RULE '1AY 3E 

SUBMITTED TO THE FPSC , OIVI f iON OF RECORDS AND REPORTING , WITHIN 

21 DAYS OF THE DATE OF "fHI S NOTivE FOR INCLUSION I~ THE RF.CORa OF 

THE PROCEEJING . IF REQUESTED ~I'fHIN 21 DAYS OF TilE DATE OF THIS 

NO'fi~E , A HEARING ~1ILL BE UELO AT THB DATE AND PLArE Sllm~N dELO':l : 

TIME AND DATE: 2 : 00P . M. , June 9 , 1990 

PLACE : Roo~ 122, 10 1 East Gaines S tr ee t , rallahass~e , Florida . 

THE PERSON TO BE CONTACTED REGARDING THESE RULES AND THE ECONO~IC 

IMPACT STAr~M8Nr I S : Director of A?peals , Florida Public Service 

Commission , 101 East Gaines St r ee t, Tallahasse~ . Florida 32399 
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TrlE FULL rEXT OF rHE RULES 15 : 

25-25.003 Oef 1~it1ons . The followi,g definiti~ns shall 3poly 

in these rules: 

(11 "Com~ission" means th~ Florida Public Service Com~ission . 

(21 "Agency Head," for purposes of these r ules, means th~ 

Executive Director of the Comm1ssi~n or the Director's clest1~~P , 

~ho shall be author1zed to approve and execute contracts for 

goods , nquipment 3nd servlces t o be rendered to the :om~ission . 

(J ) ''A purchase" means the acquisition by contrastin3 i n any 

manner , whethar by rent, lease, lease/purchase or irstall~ ~t 

sales contract which may provide for the pay~e,t of interes t on 

unpaid portions of the purchase pr i ce , or outright purcha~~ . fro~ 

a source of supply for e1ther commodities or contractull 

services . within the m~aning of this definition , the (oll~wing 

are deemed not to be purchases of co~modities o r servic~s: 

(a l Transfer, sale or exchange of personal prop2rty or services 

between gover~mental agenci-3 inclujing contractual services as 

herein defineJ; 

(b l Com~odities purchased for resale except Class a ori,tlng : 

(c) Utilitles; 

(d) Publ1c comnunications , i . e . , telephone, telegraoh; 

(e ) Legal services including attorneys , paralegals , expert 

witnesses~ and court reporte rs, Jrtistic se rvices , acade:nic 

prog r am reviews~ o~ lectures by individuals, and auditing 

services , and research /consulting services rendered by the 
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National Associatton of Regulatory Ut1lity Com~issioners : 

(f) Postage; 

(g ) Transportation of ?ersons; 2nd 

(h ) Employee moving expenseJ when arranged for according to 

state personnel rules and ?rocedures prescribed by the Com~1ssion . 

(4 ) ''Co~modity" means any of the various supplies, materials, 

goous , merchand i se , Class 3 pci~ting , ~quipment, real oroo~ rty, 

and other personal property purchased , leased , or othe rwi se 

contracted for by the Com~ission. 

(5 ) ''Contractual services" means the rendering of 3 

contractor ' s time and effort without the furnishin~ of 

co~modities . Any contract providing for the acquisition of ooth 

sarvices and com~odities is deemed to be a contract for th~ 

acquisition of co~modities . Consultants reports for use within 

state government shall not be consi~ered a commodity . 

(6J ''Formal Invitation to aid " means a solicitation for sealed 

~ids specifically defining the com~odity or ser vice sought , wit~ 

the ti t le , date and hour of the public bid opening designated . It 

shall include printed instructions prescribing 311 conditions for 

bidding and provide (or a manual signature of an authorized 

r~presentative and be distributed to all prospective offerors at 

the same time . 

(7) "Formal bid" means l bid submitted in reoponse to a , d i~ 

accordance with a formal Invitation to aid . It sha ll bear the 

manual signatu r e of the vendor ' s authorized representati ve . 
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(3 ) "Focm~l request for propos31 for contr3ctual services" 

means a written request , with the manual signatu r e of an 

authorized representative and ~ith the title , date Jn1 ~our Jf the 

public opening designated, for a scaled proposal for the 

service(s ) sought . Such requests shall contain the ~ost 

definitive specifications possible , including Jppl1cable l~ws anJ 

rules , statement of work, propos~l instcuct1ons , work Jeta1l 

analysis and evJluation c r 1teria. 

()) "Formal proposal for contrJctual services" ~ea~s l oroposll 

submitted in response to and in accordance with a formal request 

for proposal for contractual services . It shall bear the ~a~ual 

s i gna ture of the offerin~ contractor's author1zed representative . 

(10) "Infor~al oid" ~eans ~ither a written or Jral quotation 

not requi r ing a public opening at a specific time and 1at~ . 

~rit ten evidence of oral 1UOtations shall be ma 1ntained by the 

Commission . 

(ll ) " ! ,formal proposal for contractual servic~s·· ~elns l 

wr itten agreement proposed for se r vic~s , the price of which does 

no t exceed the threshold Jmount provided in Rul~ 25- 25 . 00Sl(l ) f~r 

Category One and doe~ not require a ?Ublic opening at a specific 

t ime and date . 

(12J '' ?rinti,g" ~eans commerci~l print1 ng serv ices an~ sha ll 

include any mechanical process whereby ink is transferr ed to paper 

o r o ther ~aterials . 

3?5 
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(13 ) "Class 9 printing" ~eans that portion of ~rintinq (~t~er 

than Class A legislative printing ) which may be circulated to 

and/or used by the 1eneral public or governm9ntal ~ntities other 

than the State of Florida . 

(14) "Printed materi~l" means any book , pamphlet , brochure, 

r eport, form, sta tionery, label, tag, card or other product of 

pr1nt1ng which is purchased by the :ommissi~n . 

( 15) "Compe titive bids" means two or mo re valid r edpon:;es to 1 

biJ invitation . 

(16 ) "V3lid response" means a responsible offer in full 

compliance witn the bid/proposal specifications an~ con1itions . 

(17 ) "Emerg~ncy purchase" means J purchase necessitate1 by ~ 

sudJen unexpected turn of even ts (e . g ., acts of vo1 , riots , fires , 

floods , accidents or any circumstances or causes beyo~d the 

control of the Commission in the normal conduct of its business) 

where the delay incident to competitive bidd1n~ woul1 be 

detrimental to the intere s ts of ~he Co~~ission or the State . 

(18 ) "Single sou rce·purchase " means the purch'lse of 3 CO'nrtlo"lity 

or contractual se rvice that i s available from only one source . 

(19 ) "Identicdl (tt ... ) bds/proposals" m'!.Jns two o r more 

bids/proposals whic h are equal ~ith r espect to price, quality, anJ 

service . 

(20 ) "Mutuality of ~anagement" means two or ~ore firms that 1re 

mutually owned or managed submitting bids in r esponse t o bid 
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invitations . Only the low bidder affion3 such firms ~3y be 

considered in d e termining an award . 

(21 ) "Notice of ~ecision" :neans th~ Com-nission's 'lOtice to 

vendo r s or other interested persons of its decision o r intended 

decision concerning a bid sol icitation o r 3 cont~act awarJ . Such 

notice shall cont3in the s tatemen t : "Fatlure to file a protest 

within the tine prescribed in Section 120 . 53(5) , FloriJa Statutes , 

shall constitute a waiver of proceed1ngs under Chapter 120 , 

Florida Statutes" . Notices concerning b i~/proposal solicitations 

shall be sent by United States mail or by hand delivery . .Jot ices 

of 1ntended contract awarJs , including rejection of som~ ~r 3l l of 

bids/proposals r ece ived , may be given by posting t he btd/pro~os3l 

t abulations ~he r e the b1ds/propos3ls were opene1 or by ~erttft~d 

United States mail , return receipt requested , whichever i3 

specified in the b id solicitation or the request for propo~al . 

(a) Issuance of a written notice of award or a purch1se order 

shall ~stablish a contract between the Co~ml ssion and the suppli~r 

on the t erms, conditions and prices specified i n the Invitatio'l to 

Bid and the supplier ' s bi1 response . 

( b ) Execution of a contract represent1ng final agr~ement for 

3ervices shall ~stab li sh 3 contract between the _om~issio~ l'lU the 

contractor for con tractual services not acquired under the 

provision of (a) above . 

( 22 ) "Contract" means 11 types of bids , agree~ents or purchase 

orders, regardless of what they ~ay be called , executed by the 

327 
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Com~ission foe the pcoc~rement or d1sp~sal of =ommodities, 

services or construction. 

(23 ) "Contr.lct.ual Serv1ces Administrator" maans the Chtef of 

tne Bureau of '1anagemenc StuJi 2s of the Oivision of AurJitin') and 

F1nanc1al Analysis . 

(24 ) "Contract amend:nenc" rneans l written modification of ln 

ex i s t1ng contract., for valid cons 1deration, mutually agreed to by 

all pacti~s to c~e =ontract 3nd stgned by indtviduals vested wlth 

the legal authoritt to bind the parties they represent . 

(25 ) "Contractor" means ant person or firm havi~g a contract 

Nith the Commission or with the State of Flori3a Department of 

General Services . 

Spec1fic Aut.hority: 350 . 127(2 ) , 120 . 53(1 ) , F . S . 

Law Imple11en ted: 120. 53( 1 ), F . S . 

History : Lew 4/12/83, fornerly 25- 25 . 03 , Amended 12/24/86 , 

A111ended 

25- 25 . 023 Vendors and Suppliers . 

( 1) Vendor Fil~s . The Com~ission shall maintain a file for the 

purpose of bid sol1c1tations of those firms doing ~usiness ~ith 

the state on a repetitive basis for the purchase ~f co11modities ~r 

contractual servtces in e xcess of the threshold arnount orovi1ed in 

Rule 25-25 . 0061(1) for Category One per purchase . The file ~ay 

consist in whole o r in pare of such firms that are registered with 

the Division of Purchasing of the Department of General Jervices 

to do business with the State , and may be limited to such fi r ms , 
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i n the di~c retion o f the Com~1ssion . ' v"ndo r ~ho is n~ t 

registered t o do business with the State and ~ho desires to be 

included in the Com~iss ion' s ve~dor file may file an informal 

application with the Cen tral Purchasing Office for the pu r pose . 

The applicat1on shall conta1n the following ~ in lmum information : 

(a ) Com?lete bus1ne$S name and adJress by whtch bids ~re to be 

so l1c i t ed : 

(b ) ~arne of ny mu tu3lly o wned o r con t roll~d Firm: 

(c ) Ty pe of bus iness , such as d1 st r1 bu t o r , delle r (wholesale o r 

r e tail), jobber , o r na,ufacturer: 

(d ) Whe ther busi ness i s an 1nd iv iJual , partnersn1p , or 

COr?o r at l Ofl ; 

(e ) If bus1ness is a cor porat io n , certtfication of compl tJ,c~ 

with ChJp t e r 607 , Flo rida ~tatutes: 

(f) A descr t ption , tnclu~hng location , of the business facil ity 

from which co~modi ties o r services are to be supplied: 

(g ) Experience in sa l es t o gove rn~entJl a~encies ; 

(h ) Number of empl o yees , ind i c ating separately the nu~ber of 

mpl o yees in Flo r1d a ; 

(1 ) Annual sales volume : 

(J l Cu rre nt financial s t atement : and 

(k ) Full J esc ript lon o f e ach commodity o r se rvice offered , 

inc luding resul t s of any r easonably current testi,~ ~f comnoJiti~s 

by a gove rnmental o r independent testing faci lity . 

'?9 
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( 2 ) Within 3 ~onths of recei~t ~f an applicati o n from a 

non-registered vendor - applicant , t he Commission will conduct an 

investigation and notify t he applicant t hat it i s acc~pte1 o r 

reje cted for inclusion in the vendo r file . Reasons for rejection 

shal l be clea rly stated in t he notice and ~ay include, but not be 

limi t ed to undesirable bustness practices such as non-perf~rmanc2 

and consistent fai l ure to responj to biJ invitations . The 

r easona bly current r~moval of a vend o r from the mailing l ists of 

t he Div1sion of Purchasing sh~ ll be a cause for r eJect ion . Th~ 

inve stigation of an applicant sha ll no t incur any e xpense to the 

Com~ i ssion other than normal salar1~s and 2~ployee a x~enses fo r 

authorized f ull time positions . Any applicant whose lppli~ation 

has been r ejec t ed ~ay s~ek remedy as p r ovided by Rule 25 - 25 . 021 of 

t hese rul~s for pe r sons agg rie ved by the bid solicitation anJ 

contract award p r ocess . 

(3) Removal from ve ndor fil~s and mailing lists . The 

Comm issio n may r emo ve vendor J a nd suppliers fr om its vendo r files 

o r mai ling lt s t s o n r easonable grounds . Rea~onabl ~ g r o u,d fo r 

such r emoval ~ay inc lude bu t sha ll no t be lim1ted t o : 

(a ) Consiat~nt fa ilure to r esponJ to b i d invitations (3 

c onsecutive i ns tances ); 

(b ) Failure to pe rfor~ according to contract p r ovi s ions ; 

(c) Conviction in a court of law of any criminal offense in 

connec tion with t he conduc t of business; 
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(d) Clear and convincing evidencr of a violation of sny federal 

or state anti-trust law based on the sub~ission of bids or 

proposals , or the awarding of =ontracts: and 

(e J Removal from its mailing list by the Division of Purchasing . 

The Com~issi~n shall remove from i t s vendor files ~nd maili~9 

lists any vendor or supplie r whom evidence clearly injicates has 

attempted to give any Com~ission e~ploy!e a gratuity of ~ny ~~~d 

for the pur?ose of influencing a recommendation or decision 1n 

connection with any part of the Sommission's purchasing activity . 

The Comm i ssion shall promptly not1fy the Division of Purchasing of 

the removal of any person or firm from ve ndor files and ~ailing 

li s ts in order that not1ce of such action ~ight be disse~inated to 

other state agencies that may be affected by it . 

(4) Default. A contractor who fails to perform according to 

contract terms and conditions shall be notified by certified ~ail, 

return receipt requested , of the nature of the failure to perfor~ 

and to correct the fa1lure 1~mcd iately . If the failure is not 

corrected within 10 days a(ter receipt of t he notice, a notice 

shall be issued by certified ~ail , r eturn receipt requ~sted , that 

the contractor is in default and that the Commission ~ ~hail 

reprocure the commodities o r services subject to the contract . 

The defaulting contractor may be r equired to ~ho%1 reimburse the 

Co~~ission for all r ep rocureme~t costs and for the monetary 

difference between the cost of substitute co~modities or se rvices 

and the contract pr1ce for such commodities or se rvices . 

331 



332 . 

ORDER NO . 22889 
DOCKE·r NO . 900121 - PU 
PAGE 13 

Reprocurement may be accom~lished by attemp t 1~g to contract with 

the second l owes t bidder , then t he ne xt l o wes t bidde r, 

seyuen tially , until a bidder willing t o perform a t accep t able 

pricing unde r t he bid condi tion s is found. The Com~i ssion ~ay 

elect to r ebid o r t o purchase on the ~pen ma r ket , as ~ay lppear to 

be in its bes t interest . Default may sh ~%1 be a cause for 

r emoving .3 contractor f r om the Corn:nission ' s vendor files and 

ma iling lis t s . All Commission default ac tions ma y ~hell be 

p~~mpt~y reported to the Div i s i on of Purchas ing for di5s~~ination 

to othe r s tate age ncies . The provis ions of these rules sha ll not 

limit or preclude the Comnissi~n· s remedies at law in cases of 

default . 

Specitic Authority : 350 . 127(2) I 120 . 53(1 ) I F . S . 

Law Im~lemented : 120 . 53 (1 ) 1 F . S . 

Hi s t o r y : Ne w 4/12/83 , former l y 25-25 . 23 , Amended 12/24/86 1 

Amended 

25 - 25 . 030 Leases for Real r rope rty . 

(1 ) The a3ency head ' may utilize the Florida Department ~f 

General Services ' s tanda rd leasing forms 3nd procedures dev~looad 

f o r e xecu tive b ranch agencies . In the event an eme r gency ~eed 

exists o r if sui tab l e and comparable space can be leased at an 

annual =ost pe r s quare foot whic h is l ess than e ither : (a ) the 

average annual cos t per s quare foot ~f e xi s ting leases (in the 

same cou~ty ) for all o ther agencies Hhich were competitively bid 

pur suant to Chapter 13M-l l F . A. C.I of the Department o f General 
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Services ' rules , or (b ) t he curr e nt rental r l tl:! cha rg ed by the 

Depa rtment of Ge ne r a l 3ecvices for s t a t e buildings which are 3 

eart Jf the Flo rida Faciltties Pool , o r (C ) 90% of the Department 

of ~ene r a l Se rvices ' most recently ~ublished maximu~ rent3l rat~ 

f o r the zone ~nd ~a te~ory of services f urni shed, the a gency ~ead 

ma y info r ma lly negotiate withou t ad verti s ing ? r soliciting 

competiti ve bids/propos3ls . 

( 2) If the t erm of a nego tia t ed lease (including ?pt i ons to 

r enew) I e xtend3 beyond the c urr ent terms for e x ist ing leases ?f 

ot~er agencies Nh t ch w~re compet it ively bij pursuan t to Chapt~r 

13M- l l F . A. C . I of t he Department of Gene r al Se r vi~es ' rules, the 

r enta l rate for subseque nt yea r s s~all not increas e at Jn a~nua l 

r a t e ~hlCh ~xceeds tne average annual increase oer square foot for 

t he latest three - year pe riod cov~red by leases ~f ~thee a )enct~s 

in t he same county which were comeetitively btd . '11 le3ses sh~ll 

conta in »eight- t o - t e r minate» and »subject to avail~bil tty of 

funds" c lauses . Each lease ShJll be a eoroved by the agency head , 

and a copy shal~ be fi l ed with t he Deeartment of Ge~Pral 3ervices . 

Specific Authority: 350 . 127(2 ) I 120 . 53(1) , F . S . 

Law Implemented : 1 20 . 53(1 ) I F. S . 

Hi s t ory : ~ew . 

NA~E OF PERSON ORI~ INATI~~ PROPOSED RULES : James ~ard 

NM1E OF SUPERVI SOR OR PERSON (S) ~VHO AP?ROVED 'filE PROPOSED RULES : I Flocido Public Se cvice Com.Hss1on 

DATE PROPOSED RULES APPROVED: May l 1 1990 
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If any person decides to appeal any decision of the ~on~ i3sion 

with respect t o any matter considered at the rulemaking hearing , 

if held , a record of the hearing is necessary . T~e appell3nt ~ust 

ensure that a verba t im record , includ i ng testimony and ~vl ence 

forming the basis of the appeal is made . The Com~issi~n usually 

makes a verbatim r ecord of rulemaking hea r ings . 
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