
TO 

FLORIDA PUBUC SERVICE COMMISSION 

Betcher Building 
101 East Gaines Street 

Tallahassee, Aorlda 32399-0850 

MEMORANDUM 

August 30, 1990 

DIRECTOR, DIVISION OF RECORDS AND REPORTING 

FROM : DIVISION OF APPEALS (MILLER)~~ /IPC 1f 

RE 

DIVISION OF AUDITING AND FINANCIAL ANAL YSir.JfAUSSEAUX) I 
DIVISION OF COMMUNICATIONS (MAILHOT}ft"'fht+' ..\';- "'( 
DIVISION OF ELECTRIC AND GAS (McCORMICK'(.SLEMKEWICZ) 
DIVISION OF RESEARCH (HOPPE, HEWITT) P'Jfdf • 1 
DIVISION OF WATER AND SEWER {HILL, LOWE)()k fJV 

DOCKET NO.: 891278-PU, PROPOSED REVISION OF RULE 25-1 4.003, 
FAC., PERTAINING TO CORPORATE INCOME TAX EXPENSE 
ADJUSTMENTS: MIDPOINT AND AODmONAL CHANGES 

AGENDA: 9 111 / 90- CONTROVERSIAL AGENDA - PARTIES MAY NOT 
PARTICIPATE 

CRITICAL DATES: NONE 

RULE STATUS: ADOPTION CAN BE DEFERRED 

BACKGROUND 

The Commission voted on May 15 to withdraw its current rule proposal and 
Initiate a new rulemaking on repeal language to Rule 25-14.003, F.AC., which would have 
the effect of repealing the exlstlng cumbersome mechanism. It replaces such a rule with 
the existing Commission practice of an ongoing earnings review, limited proceedings and 
rate cases and states the method by which the Commission will address 1989 tax 
savings. The rule revision, as published in the Rodda Administrative Weekly, mandates 
that the Commission monitor the lmoact of any corporate income tax expense changes 
on the regulated companies' overall earnings through the Commission's ongoing earnings 
review program. The Commission could address such a change in earnings through a 
limited proceeding or through a full rate case. It also states that the Commission will 
address the 1989 tax savings under the rule in effect at 12/ 31 /89. 
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The rule proposed was published in the Florida Administrative Weekly. No 
hearing was requested. Thus, final Commission action is now possible. 

DISCUSSION OF ISSUES 

ISSUE 1: Should the Commission take final action to repeal all of Rule 25-14.003, F.A.C.? 

PRIMARY RECOMMENDATION: Yes. The best way to address the concerns wtth the 
rule is to repeal the language altogether. (Attachment A}. 

ALTERNATIVE 1: If the Commission chooses to maintain some rule language specifically 
addressing corporate tax law changes, the language which reflects the Commission 
practices after a repeal should be adopted through final action. This language, which was 
proposed by the Commission on May 15, is set forth in Attachment B, with some minor 
technical changes. 

AL TEBNAT!YE 2: If the Commission chooses to retain some language to address only 
a concern about pre-1990 tax rate changes, the language in Attachment C would satisfy 
this concern. 

STAFF ANAL fSIS: 

Primary Recommendation 

After revie'Ying this rule recommendation again in light of comments received 
by participants, we believe actual repeal of the tax rule in toto is superior to adopting 
language which is intended to reflect Commission practice after a repeal. In other words, 
we recommended to the Commission on May 15 that if there were lingering concerns 
about 1989 tax savings, then some language reflecting total repeal could be placed in the 
rule to replace the existing cumbersome mechanism. We presented some draft language 
at Agenda which was then amended by the Commission to tnitiate a new rulemaking. 

However, several commenters havo ralsed concerns with that language, which 
leads us to recommend instead that the Commission proceed with a total repeal of the 
rule. The primary reason is that placing any language in the rule leads to varying 
interpretations in this complex area. no matter how hard we attempt to use precise 
wording to reflect the intended practice. The written comments received from Southern 
Bell and Aorida Power & Ught Company (FPL}, as well as the verbal concerns expressed 
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by the Division of Water and Sewer staff and other members of staff, illustrate the 
potential problems in our language as proposed. 

Both FPL and Southern Bell, in their comments, acknowledged that the 
proposed rule merely reflects ex1stlng practices of the Commission absent some 
mechanism in Rule 25-14.003. Southern B~ll stated, "In general, Southern Bell believes 
that the proposed rule simply restates that powers granted to the Commission elsewhere 
can be exercised specifically with respect to income tax expense changes . . . • FPL 
referred to its comments as "intended to assist the Commission In its attempt to repeal 
the existing cumbersome mechanism tor corporate Income tax adjustments.· FPL agreed 
that the existing language should be repea1ed. 

However, then Southern Bell spells out concerns with the use of phrases 
"change in tax expense· and "income tax adjustments." In addition, Southern Bell objects 
to the Summary of the Estimate of Economic Impact which states that, "Following rule 
revision, the Commission may conduct limited proceedings regarding any change in 
earnings due to tax rate changes or may address such earnings change through tu:l rate 
cases.· Southern Bell states: 

Ta .e summary Implies that the rule encompasses only "tax rate 
changes· rather than all tax law changes affecting the company's 
income tax expense, as provided In the rule itself. 

This evidence of confusion regarding repeal language leads us to recommend total repeal 
of any language. 

This total repeal is equiva.dnt to the policy and intention of the language in the 
fAYi proposal and in the EIS. Therefore, we do not believe a new rulemaking process 
needs to be initiated. The Commission has already adopted the policy of repeal: only 
the mechanics are In need of debate. Repeal of the tax rule, as discussed in the last 
recommendation, is entirely consistent with case law. Tax expenses are to be treated in 
the same manner as other expenses. 

The Division of Water and Sewer is also concerned that the language, as 
proposed, may not-~n reality---equal repeal. The rule language-.10 matter what the 
Commission's intention--could be turned into a cumbersome process or a vehicle to 
address other issues. 
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Alternative 1 

If the Commission chooses to maintain some rule language spec1fically 
addressing corporate income tax expense adjustments, the language proposed by the 
Commission reflecting the Commission practices absent the current mechan1sm should 
be adopted through final action. This language, which was proposed by the Comm1ssion 
May 15, is set forth in Attachment B, with some technical changes. 

FPL. in its comments relating to the proposal suggested adding the phrasa "to 
effect the change in base rates prospectively" so that the sentence would read: 

The Commission may conduct a limited proceeding regard1ng 
such a change in tax expenc;e to effect the change in base rates 
prospectively or may address income tax expense adjustments in 
a fl, ;J rate case. 

This language is somewhat unclear and subject to varying Interpretation. FPL states that 
the purpose is to ·conform With the Commission's objective to effect changes 1n tax 
expense in base rates on a prospective basis.· If the Commission wishes to incorporate 
FPL's change, we suggest instead inserting: "Resulting revenue requirement changes 
shall be prospective: 

As discussed above, Southern Bell raised the concern that the summary 
should be clarified to state that the rule encompasses all tax law changes affecting the 
company's income tax expense. Staff agrees and believes that the rule itself can more 
clearly state that intent. Therefore, staff has added the phrase ·caused by changes in 
federal or state income tax laws· to the term 'income tax expense changes.· 

Southern Bell suggested that the rule would be easier to understand if 11 was 
stated that "Pre-1990 tax savings will continue to be treated in accord wrth the rule as rt 
existed on January 1, 1990," rather than the earlier rule language. It stated. "The repeal 
of existing language shall apply to tax savings for the tax year 1990 and thereafter: We 
followed Southern Bell's suggestion, yet used the December 31 , 1989, date to avoid any 
confusion about the emergency rule. 

In addition, Joint Administrative Procedures Committee staff suggested that 
the language which stated. "The repeal of existing language shall not apply to pend1ng 
cases· was unnecessary. We agree and therefore hav~ deleted it from the rule proposal 
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Alternative 2 

If the Commission chooses only to retain some language to address concerns 
about pre-1990 tax rate changes, the language In Attachment C would sat1sfy this 
concern. It merely states, "Pre-1990 income tax expense changes will continue to be 
treated In accord with Rule 25-14.003, Florida Administrative Code. as 1t ex1sted on 
December 31 , 1989." 

ISSUE 2: After this rule revision has been filed with the Department of State and becomes 
effective, should this docket be closed? 

RECOMMENDATION: Yes. The Commission should be able to proceed to final revis1ons 
without re-opening this process. 

While there are some arguments to the contrary, we believe the Commission 
may choose any of the above options and proceed for final adoption of such revision. 
Throughout this lengthy rulemaking, partidpants have had full opportunity to discuss 
every conceivable angle of this revision-outright repeal, alternative mechanism, etc. Also, 
the water anc' wastewater utilities were already exempted from the existing rule; thus, it 
has already been operating under a ·repeal" umbrella. Thus, we believe the above points 
in this recommendation lend support to any of these final approaches. While no 
commenter to the May 15 proposal actually recommended outright repeal, the comments 
indicate sufficient ambiguity and confusion regarding the repeal language in the proposal 
to warrant outright dele~n of any rule language. 

CBM:prl 
Attachment 
0034G 
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REPFAI...ED 

1 corporate Income Tax Expens~ Adjustments . 

2 rule shall not apply to water and wastewater 

J defined in Chapter 367 , Florida Statutes. 

( 2) ~or the purposes of this rule, the 

shall apply : 

6 (a) •Tax The difference b~tween the tax c~penaco 

7 tor a utility under the previously effective corporate 

a income tax rates and under newly effective, 

') reduced tax rates. 

10 (o) "Ta.x Deficiency . The difference between the tax 

11 expenses for a utility calcu ated under newly effective , higher 

12 corporate income tax calculated under th~ 

13 previously effective corporate tax rates . 

14 (c) •Associated Revenues .• revenues resulting from th~ 

L5 appl1cation of a utility ' s nsion factor to a tax 

16 SclVings or tax deficiency. 

17 (d) •Previously Effective. • Refer s t the corporate income 

18 tax rate used in a utility ' s last show cause 

19 proceeding , or used in the last tax expP.nse the 

20 Commission , whi chever occurred most recently. 

21 (e) •Tax Rate . • The statutory tax rates , edPral and 

22 state , applicable to utility income , 1ncluding 

23 minimum taxes , and other adjustments 

24 rates . 

25 (f) •Midpoint. • The midpoint of the range of return ap 

4 330G 

CODING: Words underlined ace additions; words in 
etraek- throagh type are deletions from e x1 sting law. 
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l the Commission in the utility ' s last rate case , ad j~sted for 

2 issued subsequent to the rate ~a se ~nd prior 

3 of a tax savings refund or tax deficiency 

4 

( 3) savings Refunds . In accordance with subsection (6) 

6 of this d using a calendar year d S the basis of the 

7 calculation : 

u (a) When , the reporting period descrioed 1n para')rilph 

9 (o)(a ) oelow , a util 

l U above the midpoint of 

is earning a rate of return whi ch is at or 

s authorized range computed without 

11 cons ideration of a reduction , the utility shall refund 

l2 all associated revenues as scribed 1n paragraph 6(c). 

LJ (o) When , during the period desc r ibed in para1raph 

14 b(a) below, a utility is rate of return which is nelow 

15 tne m1opoi~t of its authorized can computed Wlthout 

16 conside ration of a tax rate reduction utility shall r efunn 

17 only those associated revenues which ca e the utility to earn in 

18 excess of that midpoint , as described ln 

19 (4) Tax Deficiency Collect1ons . In 

20 subsection (6) of this rule and using 

21 ot the calculation: 

22 (a) When , during the reporting period de5cribe 

tbP. b l sis 

23 below , a utility is edrning a rate of return which is t o r below 

24 the midpoint of its authorized range computed witho~t 

25 cons1deration of a tax rate increase , the ut1l1ty snall 

4 330G 

COD ING: Words underlined are add1t1ons: words in 
st~cek-th ~ecgh ty pe are deletions fro~ existing law. 
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1 associated revenues , as described in paragraph 6Ccl . 

2 Nhen , during the reporting pc:riod describ••d 1n 6(a) 

3 a utility is edrning a rate of rr>turn which is lOO'Je th•• 

4 of its dUthoriz~d range co~put~d wtthout consid~~ation oE 

S a tax shall rollect only thos~ revenuen 

6 which utility to earn below that midpotnl, 1~ describPd 

7 in pa ragraph 

8 ( 5) r: if teen days af t•: th~ lUI? d.ttl" , 

I) xtensions , of the: annua 1 report, of every 

10 year following a tax change , each utility sh<lll furnish a 

ll final report , in the rescribed by tne Commiss1on . The 

12 report shall cove r only the calendar year during whtch the 

13 tax rate change wa s effective . 

14 (6) Procedures . 

15 (a) Refunds o r collections ou calculated fro~ the 

16 effect1ve date of any tax rate change hrough tne end of the 

17 calendar year. If the tax rate change in effect for only part 

18 of a tax yea r , the refund or collection 

19 accordance with the utility ' s customary 

20 authorized by the federal o r state taxing 

21 changes which occur during d tax yuar . 

22 (o) A fu r the r cndnge in the tax rate 

23 compliance and ini tiate a new period but 

be calculated in 

24 retund or collection al r eady in progress pursuant to 

25 (c) Tog~ther with th~ final report dPscrioed in 

COD ING: Words underlined are additions; words in 
strcek- throcgh ty pe ace deletions f rom ex i sting law . 
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t of this rule , each utllity shall fi le a petition conta1ning 1 

2 the method for rcfund1ng or collPcting any tax 

3 o r deficiency for the tax year of the repo rt. The 

4 n will review the petition 1nd eithe r approve tt , ~ppr ove 

') it Wlth ification , o r deny it; an oppo rtunit y for a hearing on 

6 ' s decision will then be provided , i( r«'!JUP!.>tPd. 

7 

8 tn~ def iciency 

9 par agraphs ( e ) and 

10 (d) Upon its own 

11 determine that a r etund 

12 i~practical because its 

sha ll ei ther make the re fund to or co:lect 

exis ting custo~crs in accordunce wi th 

of this subsection. 

mo t ion , t hP Commission mc~y 

collection for a pa rtl CUl ar year is 

wi ll not warrant th~ e x p~nse of 

13 making the refund o r collectin 

l4 no ref und o r collection will be 

dd. iciency . I n such an event. , 

for that year . 

15 ( e ) The utility may make any r o r co11ect1on ~ither as a 

20 toe utility shall r efund or .:ollect: the •mount intert:st 

21 dcc ruing on any outstand1ng balance trom the date 

22 oveccollection or underpuyment . Inte r est sh~ll bP 

2J Commiss ion . 

l 4 (f) An electric utility shall determ in~ each 

25 of refuno o r collect10n on a Kllowatt nou r basis . 

433uG 

COD lNG: Words undcrt1ned are additions; wo rds in 
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1 customer ' s nnare of refund or 

2 ex1st1ng general r~sidence and business loc~l 

3 rdt.e Other utilities shall determine P.ach 

4 refund or collection baaed on consumption nr 

5 c1ny other specified in t.he utility ' s petition \nd 

6 c.tpproved by Commission . 

7 (7) Rate Case or Show Cause Proceeding . A t~x 

t3 ,javings refund deficiency collecti on shall be c~nsistent 

9 with this rule 

10 (a) The issue of savings refund or tax deficiency 

ll collection sha ll be decid course ot rate cases and ~how 

12 cause proceed1ngs that are whPn n tax rate changP bPCOrnPs 

13 law , o r that commence prior to close of tht tax year in ~nich 

14 a tax rate change becomes effecti 

1 5 (o) Nothing in th1s limiting 

16 the operation of the tax this 

17 rule eithe r in comple t i ng a tax sa vi ngs or tax deficiency 

20 savings refJnd o r tax cle(ici ~ncy collPction fer tax 'l''tr or 

21 portion ther eo t ending prior to the final orde r ra te C A S~ or 

22 show cause pr oceeding . 

23 Specific Authority: 364.01, )66 . 05 , 367 . 121 , P . S . 

24 Law Implemented: 364 . 01 , 36b . OS , 367 . 121 , P . S . 

25 History : New 6/22/82 , formerly 25-14. 03 , Amen•!ed l/1/90 . 

43JOG 
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l 

2 

3 

6 

7 

') 

10 

ll 

12 

13 

LS 

16 

17 

18 

19 

lO 

21 

22 

2J 

24 

25 

A1'l'l1CJIMDn' B 

(Sut>st.antial cewora ing of Rule 25 - 14. 003 . See Floc 1da 

AdmlniSLCcltlVC Code foe present t.:ext l. 

25- 14. 003 Cor por .lt;e Income Tax EXJWOOI"' Ad JUStm .... nt.:n. 

.:'n~ Commissiou s11a1l mOnltOC th•"' im[!dCt ot anL coq~o r i!tt> 

incom~ tax cxeense chans•!s caused n:z ch.tn lJ~S in f•!rlerrd or !it i1!. ,, 

income LdX laws ueon the re~ulated com[!dllies ' ovcr,lll 0 ,"\(0lni'Ji 

throu9h the Commission ' s on~oin9 earnin<Js rev1e·"" pt os r11m. Tn•"? 

i..:omm:ssion mcll:: conduct a llmit~d procecdin9 re~ard lnrJ nucn il 

c11an9e in income tax execnne or thf• Comml.ssiom ;!Ill:: ;tddr t!t;s chnntp•r; 

in i ncome Lax e xeense in a [ u ll rat•· case . Prc-19'.:10 in~ome t."IX 

exeens~: chan9es •o~ill continue to be treated ln accord ... it h R•ll <' 

l'>-H . 003 ! !'lor ida Administrative Code , Hl it exist~>d on iJ••c<>rtb•· r 

Jl , 191:19 . 

Specific Autho r ity : 350 . ll7(2) , 364 . 01 , 366 . 0:> , 3b6 . 0u(3) , 

Jo7.121 , ~-' · " · 

LcJ'"" Implemented : 364 . 01 , 364 . 035 , 11>4.05 , 366 . 0~ , 36o.06 , 

Jbb . 076 , 31>7 . 121 , 3b7 . 0i:ll , 367 . 082:l , f.S. 

lhstory : New 6/22/82 , tO(IRPrly 25-14 . 03 , Am~>nd.,<l l/1/90 , 

CODING: Wo rds underl i ned are a ddit1ons : words in 
str~e~-tnrodgh ty pe are deletions from extstinq law . 
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A'M'AOiMEli:''T C 

1 (Substantial r ewordi ng of Rule 25- 14. 003 . See Florida 

2 Administ rative Code f o r present te xt) . 

3 2~ - 1 4. 00 3 Co rpo r ate Income Ta x Expense Adjustments . 

4 Pre-1990 income tax e xpense changes will continue to b~ 

5 treated 1n accord with Rul~ l5-14 . 00J 1 Florida Adminlstratlve 

6 Code , as it exi s t ed on December 31 , 19~9 . 

7 Specif i c Au t hority : 350 . 127(2) , 364 . 01 , 366 . 05 , 366 . 06(3) , 

8 367 . 121 , F . S. 

9 Law I mplemented : 364 . 01 , 364 . 035 , 364 . 05 , 366 . 05 , 366 . 06 , 

10 3o6 . 076 , 367 . 121 , 367 . 081 , 367 . 0822 , P . S . 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

History : New 6/22/82 , fo rmer ly 25-14 . 03 , Amended 1/1/90 , 
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