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· .. on . .,u,gµ~ .. 16, 1990, Seminole Fertilizer Corporation 
("Se11tino:J;j'~.)·~, l?~s'ijant to section 120.565, Florida Statutes, and 

;RU:te :2s ... 2:2·: .. o~o, Florida Administrative code, filed a Petition for 
·a.J:>e~l.~~~9J=l' J$~te)llent. Seminole requested an expedited review. 

· . "J~C i:.'~:\ ~·;~cr··"j~e:Crlii:tive recommendations are provided below. The 
· ;. · ~!:-'~~~~,~po:int'.s~~~n ~ach is summarized in the recommendation, but the 

;det.ail . ia contained in the attached orders. The orders are 
;,;pgi,l;,J,.~l thrQugb page 5 and from that point forward, reach 
af't~i;n~~;i~e ¢Priclustops. 

DXIQJ188ION or ISSJ.!18 

Should th~ Commission issue a declaratory statement? 
·' ' "{,'." ,, . 

: . Yes. The petition appears to meet the threshold 
,_.t~~IJ~$ for issuing a declaratory statement. 



.. 
~~~ '"··9~ ~ the agency as it applies to the petitioner in his 
···"·""'~~iAA ... set ,J,:.o'f.:' .circ~tances. Petitioner has described a 

. }Q~!i•l\\~·~ ;~Cf!1'~~~· · . pertaining to Seminole• s financing and 
: '."t;,,~ .gJilj .·:~~na.:1 · •¢ircumstances and has asked the Commission to 

.;~$I1·;i#t::~. Jl the law as it applies to those facts. Thus, a 
·· .. · decl~atory ·statement is appropriate. 

ilfVI a: Shou.::td petitioner be allowed to participate at agenda? 

:. ' ¥••· Because this is a close question, the 
·· .. ii~~~ti,i:.9~~;;.,.q()µ1d .~.· al.lowed to participate at agenda • 

.,_- "·-,>-' '.i'?, 

:.... •,/,ti. ~1:-..J• 1 • ...... 

- - - ~ ,;;'1::_ 

If Pi"iDJ;JSJ;S: While n:ot wishing to set a precedent, we request 
-'.~~ :!i~~tip~~ }:>e a]:lowed to participate at agenda. The fu~l 
dlJi~:C91Jfi'~Q~\~t\agf/mda shculd help to elucidate the factual scenario 
pr~~~~~(i· >by s~ole • 

. JUQ#;c. '3.: ~~o!J,.ld the CQmmission issue the attached Proposed 
o•~l~i.tor:y Sta:t'9ment, which answers Seminole• s petition in the 
neg•tly•? 

Pftjaj:U:,.fBl@l:IQlpA'llOI: Yes. Denial is appropriate because the 
.i~~u~ ·;t:~;~~,:C,oncet'n$ this Commis.sion's jurisdiction. Therefore, 
"-• a:re ~i~g .. as~eci for a legal determination which should be 
consistent w~th Fiorida and federal precedents. Those precedents 
allgw 'f~r prdina~y leases of cogeneration equipment and for sale­
J..~E!-~~¢~ f:i.n~1'qing of such equipment. There is, however, no 
~~~,9J~~~}:;~s~~Qr~<~Ae f)ropC)sal before us, where a lessee cogenerates 
'.l)QW'1¢':f~P[a~:ilJ@~l:lo:r l'lOn-cogene:rator owns and sells some of that power 
tq ,utiil.i~ies, :and the expense of power production is shared between 
tb,e ~w9 . 
. stm >QILJ,BXI: The court cases and prior orders relating to 
j~,f~lc;tioti · s~oµ:ld not lightly be disregarded unless the 
Commisi:;ion iJI reaay to approve subsequent similar proposals with 
th• foll.owing characteristics: 

1. -Though a lease Of equipment with fixed 
payments independent of electricity 
production is claimed, the lease and o&M 
agreements will actually divide the 
ownership of the electricity produced 
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F- ~ .~ .8L."'c ~, 
;~~,_~een the cogenerator and limited 

.,:YP~ership. Thouqh the cogenerator is 
'•J:~ to own the electricity which it 

:~;p~c:>4'1c~•" f~r ~~· own use, priority of 
··~~c;~~rsbip,goes ·.to the limited partnership 

w6-.n less than the fully anticipated 
QUtput of electricity occurs. Unlike 
}IOJ)sqto, therefore, production of power 
aij4 control thereof is involved in the 
"·t~selt and O&M arrangements. 

Moreover, tbe c09enerator supplies waste 
1-:leat. while the partnership in turn 

· sµppli4!s £ueJ. for the gas turbine and the 
en4!rgy SPUJ:'.Ce for each entity•s power 
Qannot be readily assigned. These 
complexities make the application of 
Monsanto's tests for "lease of equipment 

. :!;,a .... · ~'•le ~t electricity" too ambiguous 

. wJi,~. appli:i!d here to conclude that no 
.aa'le 'Of elJectricity will take place. In 
IOJlsanto, the lessee produced power for 
i\19lt, supplied the .fuel, took the 
t"is)tS:, etc. The lessor did not own or 
M'll power. rt was, therefore, clearly a 
lease of equipment. 

Konsanto is like the FERC sale-leaseback 
cases and clearly unlike Seminole's 
proposal, which creates a partnership 
which will own and sell electricity to 
utilities but has none of the 
characteristics of a QF, lacking 
possession of cogeneration equipment, 
waste heat from which to cogenerate or 
involvement in producing power (other 
than supplying fuel). 

2. .lf a sale cannot be ruled out, the 
~ent that the entities are so related 
that sales between them would not trigger 
o:ur jurisdiction blurs the precedents in ••tro ... node and PW ventures. 

· ,,, .'~'Htt;o~Dade defined self-service as 
, 'reqliirinq identical entities. Clearly, 

Seminole sub L.P., which was designed to 
be a legally distinct entity, is not 
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OCTC>JlP·''' 1tto 

identical. It therefore fails the test 
of Metro-oade as to self-service. 

Applying PW ventu;ces is more of a close 
question. If any related entity is 
outside of our jurisdiction because sales 
to. Cq!Jplf$9ly unrelated entities is the 
test, · tne .· Sqinq}.e proposal may arguably 
lleet the test. However, the PW Ventures 
court never examined the issue of partial 
relatedness. 

'thµs, ·tl1e conclusion that PW ventures 
requires CQJ1Plete unrelatedness fol' our 
:,Ju;.£sc1ictiPn to at..tilm can on1y be 
illlpli-4., Whereas our requireaent of 
·~l-. . identity to avoid our 
~gidi£ti0Jl was actually held by us in 

~--
MYPJJ.Cl t:liia l.egal issues described above. the most evident 

.· ... · '~:t. :PrP~~t.\S which will result from granting Seminole's 
.~.:l.t' ... ~s that.; we, in turn, must then require utilities to 
pur~t:t at avoided cost-rates electricity owned and sold not by 
SDi,QQJ.9 QF, but by Seminole SUb L.P., which, as stated previously, 
lackS the normal attributes of a QF, and is not stated in the 
petition to be a QF. 

MTIUAU!I BICOJlllllQATIOH: As an alternative, the Commission 
could, as a matter of policy, grant the petition. (Order in 
Attachi!Jent C). 

IWZ~I@: '.(.'his would be a new direction for the Commission, 
b\lt one tljat .ts not legally precluded. The issues in this case are 
so close that while legal precedent may lead to a denial, policy 
cons.1deration might lead the FPSC to endorse the proposal. 

The points which weigh in the favor of approving this 
statement are: 

--Petitioner has represented that fixed lease 
payments are involved which do not vary 
ba&E!d on energy output. This meets the test 
of M9nsant;o. 

--The fact that Seminole's wholly owned 
subs;id.iary is the general partner of the 
limited partnership/lessor makes the two 
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*ll~~l, 
' .•/-:.. 

\!~~~i\~~j ''-'qii~~opely related ~bat tb~y c~uld 
· · rgµ.~~y;~~'QY~J:'~()Jlle the ana:tys1s applied in -~,,. .. i}4r.h: "~tN-'-M·<·,~., f'.jY -~f-,";o-:"-*<. ,~~--~r:.~-~t:r~. - _.. ~ 

)~}_-":,·, 

~~~fQl;Jll~~. qase, which precluded 
.ft;gl!~Jlri~tn~~·~l'la ·~~cture, was 

···· '''i!n ··two· ~~y way•;· the issue 
. > , e.tt"'t*&ervice WhfH.~U.ng; and the case 

'.'~~~ r·· :§tal'ld~,X'd Which l()Oked for 
·ell~ cerit;.1ll~i:e$• Now, <the standard via 

, .··tr:··'·i''' . ~iiimiciif'~ to bE! · a , ••'related" 
¥ersus"P,'!unr•1at.ed11 test. 

~~ti~t;,_.:·:oe -~ ··:~y-,',, • -,- • 

·t~n~z: has represented that no cream 
·~ns· '(il~ o<;our . ~n<i that this Jnodel :t ''jily ·~~ ~ppltcated by others. It 

.. . .~gne" 't:o ~etit~oner's factual 
, ... y~~iOJ:I• .If ·$0; tJ>,ere should be no harm 
t~{th• .p\il:)lic intere11t. 

-__ .,, -- ··.: -- '. ' - '' '} 

'
·· ...... ':.'.;.'.' .•... ::f-.·.· .. ·.~ ....•. -.t.·.he·;···.•.·,·.·.·.·.·.·.·.· ... •1°···:.~.;'.

1.if: '·~,at=:~!.9rt ~.J::>~s$e• ;t.~gislature in 1989 of .. ·~ . . .. · '" :6~1~·P,tli1 Florida Statutes, on 
99,9.~, .. · ... ··ie>,h., sta~es: 11:&lectricity produced 
~.#~C?S~!l~~~;t:.;~.on anc;l small power production 

,.,,.~t;~\f,~~f;;~!l!'f, '·t.o .. ~e pUblic when included as 
· · ~".'Q~t:'{:;, .•. ~+ · .~i:re1;'gy supply of the 

· "''"; · · 'J ·.gr1a of the state or 
.~<·'.9pgen~r~tor or sJnall power 

}J'J:t.i:• 1u1w, l.anquage Jnay provide a 
",.J>#/~~~f>.l;'sing .. the scheme proposed 
• · ••·· • ·· ;!~ii9~•;[··as it is not precluded 

, ··if!utes ~ 
~ .~::·:::" .. . .. -·- -_,_,_:-~-- -- '' ·- ' . 

. filb.$'.~q ~~~·:lt~y_.. is c;lefined in section 
""; .. ~~~iA:?i.1!:~~ ... ~~;person etc .. supplying 

-~fi'.i ' '~1!;/'.~~~o! ;:~!i;''~-~ ~:-~< ' ~; ::'· ,}\f-Y; ·/;\ 0 .• • 

~~~/&1·· - 5 -
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.5.,~-~)'\~~ ... '"'.-':·:-.: _>'· --~~ 

... · .•.. · .. · .. ·tyr'"tQ or fC)r the public within 
r"·~'f'''" ··· ·· '.~~;:••· . :1~~· A~7~:r7~1ationship ot 

. ,!· · ;!~ii.~i't;ett J;?c¢tnership/ lessor 
• g~;r; ?tJre '"'f:<;l or for the 

ae?f·'-
,- ."i',-''~ ,,,- .' '-~~ 1:""" 

~y l'lPt b~ bound to apply a "strict · 3·~~~ ~~O.ad-~:r:ush policy approach to 
j]tgµ~·~y. be .applied so lonq as no 

• :·:~~ve~C)pJ1tents take place in this 
,/ ~.e:r'."i,f'PSC jurisdiction, this declaratory 
§~Jics• t)le Commission's assertion of such 
·:•:~· ...• 
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r A'ITAOIMENl' A 

IDA'2P~IllC SBRVJ:CB 'COMMISSrON 
" ~- -~i?:~,·~:. '· (~ ·1· >l '-}- ~ 

Docket No. ) 
) 
) 
) 
) 

Submitted for Ftlin9: 

"'"''~t fr:~2'1(' i •.1{ '! 

"''1J?rrtiTJ:'OR~;EOR 'l>ECLAW\TORY STATEMBR'l' 

August 16, 1990 

,~, \~ .~"~:~r'- --:'-_;-. 
~--·: '": '~~- ' :- ... 

··~~~.:~ ~:i¢·~·~'i-l:~.;~z'.e1 ~ ·~o.rpbra t.fo~ ("Senii nol e • or 

.,:-~,;), .;pt,J~J;"SUa1'lt to Section 120.565, Florida 
.:>~> -~: ,/:'.'..i ~- _-- . 

ri'l:;e'. 2:s1:;.2·2~olO; Florida Administrative Code, by 
"~- ;.-~-J- g-?~;~~A~-;~;:_ .. _ .. --~>?£§ __ ,···:..'_ .,'(3'.~~~~~; 

. '..!~s. ~'~~f~~~n~<'I attorneys, files its Petition for 

Commission issue 

, ~~~~'.t:l~~q i,i;);at ~he 'P~'anned financing and ~wner ship 
.'··.;.:<· . .-.~·-:1,;-- - :· - -." ' 

for Seminole, as that 

;Jfd str:t';uC'ture is described herein: (a) wil 1 not 
'·<·1::t~~):-~ . - ,c - ' - - • 

·'f-~t~ 'io<t:ivicdual partners to be deemed a-tiublic 

.µti'l,,~~,~;;f§,~'S ·tt>,~t. ,Pff~m is defined under Florida Law; and (c) 
·' - -,. "' ~~ ";:' {.,\,:~., : 

will ,"~C.t'r cause $.eminole or the partnership/lessor that wil 1 

own bpe QOgen.~.rat~on facility, or any of its individual 

,,'.J>arta1~.:t$ ,t-0 otihei;:wise be subject to regulation by the 

Corntll'Lsston. In support of its Petition Seminole says: 

L. The na:rpe anq address of the Petitioner are: 
'. 

.Seminole Fertilizer Corporation 
Po!:!t Off ice Box 471 
ll~rt()w, Florida 33830 
HU.ll 533-2171 



::.' <-; 

r 

. 2.e:,, Al,l Pl;eadi ngs, mot ions orders and other documents 
•\:,;~;'. _c,._,-'; •. -·;:~;~,'~:~'.~\}l~.d7;~~~;~i~:_~~~';~t~~ _ ' 

:c;:if·'dli·e'cteta·t.o Seminole are to be served on: 

'J!~~~ard A. Zambo, Esquire 
.R~'(::batdcA. Zambo, P.A .. 
S9ff:ait1d4!rt River · Avenue 
.<P~l~;· City, Florida 34990 
.. (:40:7Y 220""29163 

Paul Sexton, Esquire 
Richard A. Zambo, P.A. 
211 South Gadsden Street 
Tallahassee, Florida 32301 
(904) 222-9445 

3. 'J:'he orders nnd statutes on which a declara~ory 

~:.$ s,Q(l9ht inplu9e the following: 
' r;, 

provisions of Section 366.02, Florida 

Sta~t:u.tesir defining "public utilities" subject to the 

jurl;·$qJ.c;:tipn ·Of the Florida Public Service Commission: . /r 

(1) "Public utility" means every 
person, corporation, partnership, 
.~s$ociation, or other legal entity and their 
l~sse~s, trustees, or receivers supplying 
e1ectr:$city or gas (natural, manufactured, or 
similar gaseous substance) to or for the 
,public within this state •••• 

b) ~hose provisions of Order No. 17009, issued in Qocket 

No. 860725-f!U on December 22, 1986, finding that a _;.iiase 

financing o.f a cogeneration facility by Monsanto would not 

result in or be deemed to constitute an unlawful sale of 

electricity, would not cause the lessor to be deemed a public 

utility under Florida law, and would not subject Monsanto or 

its lessor to regulation by the Commission 

This Commission has taken the 
position that a QF may not engage in a retai 1 
sale • .In re,: ,a~ndment Q.f Ru.J,.~ 25-17 .80 
tbw;pygb 25-:p .. 69 a.lating .t.Q £Qg~neration, 
Order No. 12634, issued October 27, 1983, at 

2 



( 

.i11 1:n. re: Repeal of Ru_!_g 25-17.835 and 
.. /Adopi;i'{on ·~ ':;Ry,les 25-17 .88, 15-17 .882 {sic) 
' ·'iilA t~::.ill.:& tJ.. = l!J!~,glJ.ng .2.f ~.rui,gn~u:.s_t_g.Q 

.t;n§.U:Lt R§ill..l §.!!l.~E.r Ord e r No. 1 5 O 5 3 , 
Issued September 27, 1985, at 9-10. 

(at -~s 2 & 3') 

* * * 
.·. ~.: .... s·in«~'e ·:it: ·i:s c1e:ar::; '.rrO.m Monsa.nto's 
. ·Petiti'cori tijat it will not hold fega1· title to 
every piece of equipment constituting the 
pro~ose~ cogeneration facility, will a 
p.robibited retail sale occur between the 
lessor of t.h·e QF and Monsanto? Based on the 
·~e~rms of Mopsanto• s proposed 1 ease agreement, 
we c;:o.nclu(le that no sale will occur. 
Monsanto is leasing equipment which produces 
electricity rather than buying electricity 
that the equipment gen~rates. 

(at page ~3> 

* * * 
Were M·onsanto 

p·roposed cogeneration 
Commission would have no 
either the QF or Monsanto. 

(at page 4) 

* * * 

to purchase its 
equipment, this 
jurisdiction over 

••• Monsanto has leased an asset, the 
.:qualifying facility equipment, that will 
alJ.,ow .it to generate its own thermal and 

"elec,tric energy. Monsanto is, therefore, 
serving itsel.f and neither it nor its lessor 
would be subject to Commission jurisdiction 
under chapter 366, Florida Statutes. 

(at page 5} 

~l Those provisions of Order No. 18302-A, Issued in 

Docket No.. 87044.6-EU on October 22, 1987, in which the 

Commission found that a planned sale of electricity by P.W. 

3 



,. . . : 
'• 

( 

Venture~, Inc. to an unrelated consumer (Pratt and Whitney) 

cdri·st1t~Uted a sale of electricity "to the public" under 

Secti_on 366.02(1), F.S.: 

••• 'l'h_e Commission's jurisdiction does 
not tu~n on the .size of the territory or the 
number ·of· customers but, more simply, on the 
supply of electricity to an unrelated .entity. 

· iWe· ho.ld ·that t;lie ... statutory la!lg•Jage·-·•to·the 
·. · ··pu-bl ic" · d.oes ·not pe rmi l: · us· t·o f'ind · that. 

service to one, or a few, or some members of 
the J?Ublic is nonjurisdictional, for one 
embarked on that course the statute does not 
tell us ·where to draw the line. 

(a~ p;:t,ge .4.) * * * 
.... {Wle hold that the jurisdictional 

bOunda·cy is marked by the separateness of the 
suppl;ier and the consumer of electricity,. 
such ;t,"bat the supplier of electricity is 
sery.i·n9 a member of the public rather than 
itself, and not by the number of consumers 
involved. One indicat.ion of separateness is 
whether the risks of production associated 
with a cogeneration f aci 1 i ty are assumed by 
the supplier rather than the consumer. 

(at pages 6 & 7) 

4. The Commission has over time identified points on a 

juri.sdic-tional continuum. 
_,. , 

At one end, it is clear fhat a 

person may engag.e in self-service by owning a cogeneration 

facil~ty (in which case the Commission's jurisdiction would 

not vest) .. At the other end, it is equally clear that a 

perscm who simp.ly sells electricity to another unrelated 

person ~n9ages ·in a prohibited retail sale (in which case the 

CQJllmissions jurisdiction would vest). In Monsanto, the 

Commission recognized that financing arrangements may place 

ownership of cogeneration fac i 1 it ies in someone other than 

4 
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-·:< 
~, ._, 

""'·i,ll.9 the eq.uipment to generate electricity for 
.. (~< :::.,.~~;N_ ·,~, -.... _.. .-_/;'_~"~.~~,_::~· > . :' 

't1ih:~\~?~~~.: c6.q·j'*'pt;ion. Most im.pprtantly, the Commission found 
_,,,,.,, .. "";, 

t.h1it·~ ;;ct£~fta;i•n .such arrangements are not jurisdictional. 
·.;;, ' ·-., ',' . i ~ ·, 

.. tt.:1t1lgug~ Se,m~·nq:J:~t believ~s that the proposed financing and 
'-, . ' ~;;~<?>1-~( . ·-··:,~··-'~:- . .. ,-<·· ·--l7; . . . - . 

dl{.l,l~C SJ?. l;f~~iM;~~~~:re ... !ti:,ll not result in a jurisdictional 
• .; .;__ ~· ·~·J -~ h-~i:c-·.\~tr~:;~'.}<'.-. ,. - • . _ · . . : . ~ •. 

-. ': trartsact~ion; Xit.· $~eks the commission's .confir'8.atio11 of t·hat. ... - ' . ' ,.. . . ... -.~ . . . . . . . . . 

,THE PACTS PRESBRTm 

>S~mi.n•ole OJ?e.r.~tes a phosphate fertilizer 

1S~·U~in9 ~9~Pi·.~~ and mine in Bartowf' Polk county, 
>~t : ., -" 

Fl..9't1i'~~;f'••·Wit:.biu the sezvi.ce area of Tampa Electric Company 

-(~~~(,>). ·.'~-~lt\).~q'.~~~t-Pte~ntly ownn a11d operates at that site a 
', .-.::'_,1-~;::\.t,·-?,;:.;;:- .. _ ,f_~-.-·- - _,.-_-.-~·- ~·~::~ .. ,'_ ;::'.:·~>k'_ .,· 

·#~itl~:'JijiiJ_, 'l,§r,Ml~f;(~l7MW nameplate) qualifying cogenera ti on 
·. ·- ,., - f-~ :; .. B. " 

p·r(')cti$s~ S.em.inole is now involved in the process of 
' ;~ 

fi>Jifr~J~l~·~~~;~ .. ~1.1,,y e';itP~mding 
~~~~~1~$'.~~ft~l -~t. ·that site. 

the cogenera ti on capacity .(the 
-:!I , 

'.6. 'J3emino.le':s current cogeneration capacity is some 10 

t;o)'kl!.$·•.;;~·w ',J.e.s§,J.t:hcan it's electric power needs, and utilizes 
>~~~-~:- ' -.. '.-;:,,;:_f,;>i-·· -,,_. - - - >- <i ' }''· 

QIJ,l;;y:-iiiQH!t h~lf of the waste heat generated by its fertilizer 

'.~W:f,~~p.¢!:.i~};'iJl.9 <>;I?,.et~~i<?ft§.• Seminole's expansion is planned to 
," .. ',~ '. .,:.·:- ·:~~'fs>· , ~;-~{~\.;~?-' c ",-<- . -.'·.". ,~,..:. f 

,{·.r~~p:v~r;; 'i.tP to ,0% 9f tha.t available waste heat and generate 
-'<·'{{ ' .. 

Phase One will entail the addition of a nominal 36MW (37MW 

5 
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nantfi!,~~·~e'} steam turbine-generator using steam generated.from 

S\i,~;;r'~~'';'!'itl<~e i'<>;i.t. Phase Two will entail the addition of 

a ~!S'<>!~i~.l. .,,~~.Mw•c(<28·Mw nameplate) combustion gas turbine-
'.-:"· \\) 'i~· -,, ·"' 

9e~e~~pr supply;·img electricity, steam superheating and 

prc(d~'ti·'~;::sbee\'ni:;•' bringing Se.minol e's total ·cogeneration 
~ ·, r-;:~,:--· '"'\ "'J.:,_ .. ' .. • • • . . 

· -c~.pa-~i·ty'.: .. 'ti> ··a: ~·om_i.na~i · 9·3MW (i02·Mw~. namepl~te). (The· 

comlj~~tion g~s turbine wil 1 be fue:1 ed by natural gas, with 
;· -i'" '. . .,. 

cl.?~-<i~i~·f!.. 011 6r other refined fue1 a back-up}. The as 

gen~~at:ing cal?acity wi.11 be used for two purposes; one, to 

:se.r~e ;the electri-c po".Jer needs of Seminole, and two, to 

f.ulJJ.~l t·he obligations of an electric power sales 

agre~en~ (s) "\iJ:h one or more utility( ies). 

7., 'Seminol·e has executed a letter of intent for Phase-

One of the expansion and expects to execute a letter of 

intent for Phase,...Two in the next 30 - 60 days. The steam 

turbine4)ener-ator and combustion gas turbine-generator w il 1 

be in.stalled under separate construct ion schedu 1 es and· are - ' ... 
expect~.p1·'to be completed in the late 1991-early 1992 time 

frame. 

8. Seminole pz:oposes to finance the expansion in a 

manner which will allow "off balance sheet" accounting 

treat111~nt for financial purposes. In order to accomplish 

t·hi~ o;t)jeetive, the cogeneration assets must be owned by an 

entity other than Seminole. With this basic requirement, 

".ln):i bein:9 awcare of pertinent Commission policy, Seminole, 
. *""''; 

afte~ investi9atin9 a number of alternatives, has determined 

6 
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:,,{that a "lease fina·ncing" (similar to the Monsanto 

a·~r·Cl;f1:;91el,llent) ·w·i.ll best meet it's objectives. Unlike 
-;,,_ .. ,;.· 

will own the cogeneration facilities for lease to Seminole. 

9. Semi~ole's proposed financing of _the cogenera(:.ion 

··exp~.l'~ion. w·1·i·i place .. o~~e-~shi-~ of· existing .and planned 

coge,ne,ration assets into a limited partnership which will 

i~a.~·<#;i~·· pQr·tion of the facilities to Seminole for its 

ope,r~~:i'~9 and use. Th~ limited partnership is currently 

~.llti~l'~t.ep t<> b~ created by the following general sequence 

~f e:~·~[t.s: f..i!'.:§:J;, Seminole will transfer existing 

cog~neration .assets, tangible und intangible, into a wholly 

Second, Sub will organize a 

liltiite~, partnership ("partnership") into which it will 

transfer ,(:9.generation assets in exchange for general and 
, '" .. :· - ~ ' ' , " 

limi~e<l ·partnership interests. Third, Sub will sell 

partnership interests to one or more investors, retaining a --:! , 

general pa0r0t,~ersbip interest for itself. (This sequence as 

well as other pertinent information is graphically depicted 

in Att:achment A hereto). 

10. Seminole will enter into at least two business 

arrangements with the partnership. One arrangement will be a 

l,ea'$.~ 0£ an undivided interest in the cogeneration 

facilities for purposes of generating Seminole's electric-and 

thermal energy needs. (The concept of an undivided interest 

its nese,ssary because the sizing of the three generating units 

7 



>·: 

i::~L.d.~qt'65~ea :i}y;wast·e heat availability, steam requirements 

a:;rd 0th.et· heat balance considerations and therefore do ~ot in 

~ri)':~·,¢6nl't>ina;t•J.on equal Seminole's electric requirement of 

appr·$f.X?~)Qc:t:t.e'·l:y 45 MW to 50 KW). The other arrangement will 

be an opei:atin9 and maint_enanc~ . (O&M) agreem~nt wider 

.wh~~b~;·~$ninofie wll.l be·: obiigated.· fo ·.al>erate ~~d maintain ··the 

le:f;sor•s cogeneration facilities, 'for purposes of 9enerc:'tin9 

$e!1Qil1Q.J..e!~ energy needs. ~d al·so for purposes of generating 

tb.e r~q~J.red energy and capacity necessary under the 

pa·~t. •. ~::et .. $bip power •sa.:. es agreement (s) with one or more 

Uf'i''J!;~~i'( Jf~~:). •• 

U... The lease agreement and O&M agreement have not 

yet been deve1oped and will likely not be developed until 

after the Commission issues its order in this matter. 

Howe.vei:, petitioner represents that by virtue of provisions 

of a l~~:s:e1r .an O&M agreement, or otherwise, the pr?posed 

lease financing will have the following characteristics: 
~· 

a) Seminole, as operator of the facility, will be the 

applic.ant f-or the Qua! ifying Cogeneration Fae i 1 i ty 

certi'fication. 

b) Seminole will be obligated to make fixed lease 

pay.mepts to .t.:he 1 essor throughout the term of the lease, 

inclµd:h\9 any e.xtensions. Such payments represent a return 

of ca·pi·tal plus a return on investment to the partnership, 

and reflect the value of the transaction to Seminole and the 

requirements of the capital markets. (Though not finalized, 

a 



( 

arinua.1 l~a,'~e.;)p~yJn~nts are expected to be in the range of 10\ 

t:o ·~0!i~,~~;,~£lje~'.,·;~'ltie of the assets used by Seminole) • 

c) '1'.be lea·se payments will be fixed throughout the life 

of ~J:h~ liea.:s.e,,-. s1,11)ject to an annual escalator to be specified, 
' . <~:,}~: .~~~''- '·- -~ .. - < ' -· 

. :.and<'W{:f:l,l ·not 'Vary as a result of electrical generation or 

-~~pi:::~~~-ctf::iicm. i;~tes. · El·e.ctric J?Owei; generated ··by: Sen:iiJ:lol;~ with 
;:~' >~J: i:~- ·.;~c~·ii,: ~ .-y,_}:.; ·" i ' 

.:l;ea:·sad'ff.atci'i:fi'ties .for it's own consumption wil 1 be the ' ·-~.- ;,··-; ··~~" . -·--~~~;_ .":>;: ·- '. ., ' 

pi:-o.J?ef:;~: of Sem~nole • 

2aS'. '<~-~ql-i7_Dj).~~ will be obligated to make lease payments 

~:hi:J::1'nlg;'. ;:(>,uta~~s· Ocf the cogencration facility for either 
' <>-·-- ''." .. _ ---- • ,~"·'-

p~~pneij or unplanned events·, except however, Seminole will be 

.. :ex~~~f~;:;~~~"s~#lt payments if: (a) the facility expansion is 

119t: c~~~]..et.ed; o_r, (b) the facility experiences an event of 

Fo_~•ce- 'l~~eure. :('.l'be par tr.er ship/ lessor has "priority" on 
···'"··?, 

~y~fla~).:e,;.gene,r'ati:on f rorn the facilities in order to meet its 

capacity sales obligation and the partnership/lessor will 
~ 

relje,v~·'Semitio:le of its obligation to make lease paym.ents 

durl}1g l'E?ri<?<ls of Force Majeure). 
....... . ... 

{e) Seminole will be physically responsible for the 

maint_enance, repair, replacement and operation of the 

equipment .. The cost responsibility has not yet been 

determined but will be reflected in the agreed upon annual 

le.l1.Se amount, O&M agreement fees, and other arrangements 

amo[lg the parti~s .. 

9 
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• 
will furnish the waste heat for producing 

and thermal energy. The partnership/lessor will be 

· :.bae'.dif.,or ·the cost of the fuel for the combustion 

gas tui:bi:ne-generator. 

The· :i11itial term of the lease is expected to be in 

·t<he :ilc(fi'g~ o.£ 10 to 15 years with a 5 year renew a 1. At the 

:~pi;~~;~j:~n. o;i: ~~~- l~~f;le s.eminol.e·. will have tt~e opt.ion·: 'to 

·r,en~w,:,;the · l.ease .f.or additional term Cs) or purchase the ', ,--_£:·'-('\_ -;.--~~\~-}· - __ , •' 

facility. 'r;be 1·en9th of additional terms as wel.l as the 

.?lircb~s~· p.r:!:c1~· .wci·l.1 .. be ·dictated to a large degree by the 
- r ' -,,~,'k:,:' • 

. ;~~~~~""'a,:J: 'R~·v~ri#e eo·ae and f ina.ncial accounting constraints. 
"t:~,;,:-7 -~·-';<:• ' ~:>-- • -. 

,,.,'.;,(h) 'l'.pe risks assumed bv Seminole are substantial and 
.,.:;;r 

• ..4':.:~:.· ._, . ·- .-~r,:?·.; . 
in;'" ·ma!l_:y way;;s are similar to those associated with 

cpµv.en~ioµal debt financing. Had Seminole borrowed the funds 

to •'if'l:~~nce bhe expansion, ·Semi no 1 e would be obligated to 

i~'p~y·':~~~e loari in periodic fixed payments regardless of 

el,ectd .. c production rates, and would operate, rnaintai n and 

be resp0Jisible for the operation of the facility. Except for 
~ , 

events of Force Majeure, Seminole remains at risk regarding 

the me,chanical operation of the equipment. 

~2. Seminole believes that it's proposed lease 

financing arrangement does not result in a sale of 

electr,i,;c,i.ty ~cause: 

(~) .Semi:nole will be the owner of that portion of the 

el-ectJ:iclty produced by the facility for consumptiQ.n by 

Se,1J1inole and in no se.nse will the electricity be sold by the 

leesor to Seminole. 

10 



(.b) Semino·l.e will be the operator of the equipment and 

tbe·l~~s().r "ill h~ve no eont-rol over the use of the facility 
~1'::~(,;,1;~: :;;~~·~· ~ :<·' • 

oth.@i&\~e:~~ .as ~n.effciary of covenants requiring Seminole to 
;..;· •. "•-~''··~cf~';,~~'-

mai:ntain the ~.eqn i pment in good repair, to operate it in 

accor:~an~$ .with. inqustry standards and to generate electric 

power f_or sale· to one: or more utili ty(ies). 

(c) Lease payments will be fixed and wi1·1 not vary with 

electr>ical 9e.neration by the Fae il i ty or with Seminoi e's 

producti<Jn rates. 

((1) ,SeJninole, as operator of the facility, wil 1 be the 

~ppl.l.<¢a:nt for the Cualifying Cogeneration Facility 

.cert if !cation. 

TOE DECLARATORY STATEMENT SOUGHT 

13. Seminole seeks an order by the Commission dee! aring 

t.hat the .planned .. financing and ownership structure of the 

cogene.r.atA9n .facility: (a) will not result in or be deemed 

to constitute an unlawful sale of electricity; (b) will not 
~ t 

c~Use Seminole or the partnership/lessor that will own the 

cogenerat.ion facility or any of its individual partners to 

be de~m~Q ? pub;1.ic utility as that term is defined under 

florida Law; .apa, .(c) wil 1 not cause Seminole or the 

partnersbip/.les9or that will own the cogeneration facility or 

an:y of .its in<li:vf;g1,,1al partners to otherwise be subject to 

re9ulation by the Commission. 

11 



14. Seminole is seeking a determination that the 

.propb:$ed f:lnancing/ownership structure is a bona fide self­

servi·ce .·i·r·r:·'at\:gt:unen.t and that, under the facts presented, 

there w:~bl! ·no "retail sale" of electricity that would 

subj:ect .. ~n:y party to the regulatory jurisdiction of the 

Commission under Chapter 366, Florida Statutes·. The key 

issue, of course, is whether the 1 imi ted partnership or any 

of the partners would be "supplying electricity .•• to or 

for the public within this state" under Section 366.02(1). 

This l.}ln.gU<:lge has been construed by the Commission on several 

occa1i1io~~- SeminoJ.e believes, under the guidance of this 

Commission's d~cisions, that Seminole's proposal is a .Q.Qna 

{.id~ ;$elf-service arrangement, and that no party is 

"supply.in9 electricity to or for the public". Rather, 

Semi11¢l<g'' ··through the use of leased equipment, will be 

generating electricity for its own consumption, an activity 

in which this Commission has declared no interest. 

15. The Commission has entered a series of orders 

construing Section 366.02(1). Initially, the Commission 

determined that QF s were prohibited from ma king "re ta i 1 

sales", which it defined as the sale of electricity to an 

unr~1atec1 party. Over time, the Commission has identified a 

j-urisiU.'ctional continuum which, at one end identifies a 

"-prohibited retail sale" and at the other, identifies clearly 

perm.icSsible self-service by a QF. The prohibited situation 

occurs when the owner of generating facilities sells 

12 
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:~'~,~ i.;e~~c;~;,~~~fYi1'·~~f,,one <>~ more unrelated persons such as in the 

>~~l'athi~~ifterg·y:·',and ·:~.w. Ventures cases) •1 The permissible 

;, 

:i6$Ue Qf'; whet\l.er t.he consumer must actually own the 

.g.Etri;~~-~~ii*1g;tfac1~~lity it uses to produce· electricity for its 
: ;_ ~~-~ ".~:;_: .<.>' ' " 

,,' ,.. 

ow.tr CQ.fiSUl!lption• The Commission held that Monsanto's proposed 
·~ 

1·e~~~;~~paru::~~\J. c)f. a facility did not involve a retail 'sale 

.a•:f!~.;·~~·~i.~·· '~~t:·.}~.tiv'st i··t ut ~ d a b .Q.IlA ij,.Q_g s e l f- s e r v i c e 

arr~ngernent ... 2 

. l~. WW.l>e .. ~he specific facts of these cases are 

ins.f~~.ct1'1';~, 'c·~:nnmission policy regarding Chapter 366, rather 

than s.trict a·itllerence to the literal fact patterns of 
' . 
. ···pr~rv·i_ou~ ca6es~ .·should dictate the analysis. 

the .C.omlill.J:>sion .focused on who bore the risks of operation of 

., th~ .~.a~J;iitYt: .. ~~ther than ownership of the facility. In that 
:-,·~~ } ;~, c;: - ~~, '. " 

,case, ·M~n.~anto, like Semino 1 e in this case, wou 1 d pay a- fixed 

annuaJ ,amount f,or the use of the facility, would oper-«te the 

.. ~il,~i';J;ii¥Yc!'~,~l~nd w,~Jild bear risks associated with operating the 
f ?~i'.:•· ·,' . }~~!y: ~'. ·F- · ~ ., 

· 'f~·c.il'l~Y· In P.W. yentures, the Commission again focused 

1 ' .I 

· · .Dl ... au.. I>,et.it;;ion .Qi Timber Energy: Resources, ].n&, Docket 
No. 861621-EU, !n ~ Petition ..21. R~ Ventures, Inc., for £. 
decJ,aratory statement in Palm Beach ~ounty:, Order No. l 83 o 2-

·'" ~~l'.,'i :1Di.)(;ftet N.Q. 670.446-E U. 
r ~c;- '' -~ ~~ \~J[·.;,~.· •c : ~"~_,. ~ 

r ,,,,l l?l~t itigJ.l .9.! .M.2.n .. ruu1.t..2 ~.Q.m~.sny iru: .s .Q~.J..fll.s...t;ru:y 
· ·e · . t ~oncetnio.s J;.tg Lease Financing .Qi .s s;ogeneration 

~~~e~· :r Order No. 17009, Docket No. 660725-EU. 
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Se~nole's pro,posal were borne by the owner of the equipment 

r~~~t ~~11. ~,~ consumer o~ the electric power. The risk of 
"-'~'«.'._ c< ",-,~,: 

'9per.ati:on, how'ever, should not be the sole focus of the 

an:alyst~. The basic reason for the prohibit~on against 

'~''u~t,aJ.:cl "'sales ~;,a·s to prevent third parties from "cream 
:.:__,. J ,._ 

skl~zning.; and enticin~ high volume customers to forsake; the 

·}~~ tlt~iif;Y, as/,~~~~zp.~i,mary supplier. This was a policy argument 
·-,:::_·_·>-~1~0· - ;r"·'.- .- ,_. _____ ;~~- -~·:'·_ -< -· :·y"'f-~.f,iq~~~~ 
~?';'·'~'t;h~t ;tllQ..s:upr~zn1e/€ourt: invoked in .:f.H Ventures Y.~ Nichols, 533 

$',() ... 2,ci i.8 l ,(f' l~. 19 S.(I) when it upheld the Commission's 
" ' . ''" - ··- .- _,,, 

J.i;·'. ' ' ' 
.,,'iiit~~~pret'~~;J.:9? O:~Y Section 366.02C1): 

" -~'~: 

.·->-

.... · W;tjat. P·W · V1entures proposes is to go into an 
i····'~~a:tea $erv ed by a utility and take one of its 

·1'.~J;o·~ ... , Ct,l;~t,.omers. Under PW Venture' s 
,j.tj~er.pi~t~pion, other ventures could enter 
iJ}

1

J;,,c:>' s:itqil.'iit" contracts with other hiqh use 
"'fn;au);tria'1. complexes on a one-to-one basis 
,an9'.":~pp1~ti.ca,lly change the regulatory scheme 
c:>fi "'',~is st; ate. The ef feet of this practice 
f\t()u~:lp(i be ,that the revenue that otherwise 
·~'Out~a haNe gone to the regulated utilities 
whic.h serve the affected areas wou 1 d be~ • 
diverted to unregulated producers. 

(at page 283) 

~7. Seminole•s proposa 1 does not in anyway involve a 

.deve,lo.per seeki:n.9 to "skim" utility revenues. To the 

«contrar" *--v',· ~.I Se1J1inol.e's proposal is a means of expanding its 

.se'l £-service capability via an off balance sheet financing 

,f.;ha t it a l one ca.n initiate. Because there are no el ec_tric 

sales 'revenues (other than those from sales to a 

ut;llity{ies)) being diverted to an unregu 1 ated producer, no 

14 
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'devJ!!:;,r·Qper- ~an economically interject itself into and market 
;·« 

This is a unique, 

cu,JtoJ!J,~r-initiated· and contro 1 led transaction that sirnpl y 

~~.P~li&~l? · S'e19in~1e•is se-1 £-.service capacity and :..mm:e fully 

utllli:~~,· .a\Taii~~l,.<e waste heat • 

. 1,8. The Supreme Court also embraced, albeit indirectly, 

the ":risk• concepts used in the Commission's _M.Qnsanto and £]'! 

XentUt'.!i:I decisions. In rejecting as irrelevant the fact 'that 

c:t proje~t bEac<>mes non-j urlsdictional when it is owned by the 
, __ -·""" r , ~ .. ,. r --.-;: · _,, 

customer., the Court stated: 

The e*perth.·e and_ investment needed to build 
.a power jp~ant, coupled with economics of 
seal e wcfti 1 d deter many in div idua 1 s from 
pr.odu1cln9 power for themselves rather than 
simply purchasin9 it. The 1 egisl at ure 
determined that the pub 1 ic interest required 
only 1 imiting competition in the sa 1 e of 
e!ectdc service, hot a prohibition against 
self-generation. 

(at page 284) 

In other words., the legislature decided not to re9ulaterself-

~ ' 
service because the cost of entry would serve to "regulate" 

most self-serv.i.ce situations and thereby lilnit competition. 

In 1 i.ght of this 1 an gua 9e, the question is not "does the 

customer bear .sl.J. of the risks of operation", but is: "is the 

potential for competition limited because the customer faces 

the cost of entry?" 

19. When a developer designs, permits, finances, builds 

and operates a generating facility and the customer simply 

buys electricity, clearly the customer faces no barrier. The 

15 



') 

developer .simply chooses a high volume customer and hopes to 

profit '
1
itom the spread between the electdc utility rates and 

his electric power selling price. A developer cou 1 d thus 

'"·select a'1.seriea of high volume customers across the state and . ,:,,· ·,.,..,__ ~-'f'r_,-~~-

becolll'e a formidable competitor. Under the Commission's view, 

the legislature sou9ht to regulate this type of direct 

competiti.on. 

20. In this case, however, as in the Monsanto care, a 

customer is seeking a means of conserving energy and serving 

its eiectric needs by self-generation, and has structured 

a transaction designed to finance a cogeneration facility for 

In this case, Seminole present 1 y: 1) has 

contracted and paid for engineering services to design the 

proj·ect; 2) is procuring necessary permits; and 3) has 

developed a financing mechanism for the project in v o 1 ving a 

\h\ subsidiary, a limited partnership and various specially 
.v) 

structured relationships. In addition, Seminole wil 1 o'pera te 

and maintain the facilities; and, 
_,. . 

wil 1 share in the risk of 

the project through the 1 ease and 0 & M agreements with the 

partnership .s!llf! through its ownership of the subsidiary. 

Each of these elements creates a substantial barrier for 

.self-generation and is compatible with the Supreme Courts 

concept of natural regulation. 

21. The facts of this case show that Semi no 1 e's 

proposed off-balance sheet structure financing is a !rnna fide 

self-service arrangement and that there wil 1 be no '1 retai1 

16 



'e;~a.I·e:• 9£ electricity that would subject any party to the 

F l orlda S'tat utes. This is an arrangement initiated and 

str::uictured by Semi.no le to expand -i-t-se 1 f-ser vice 

capabilities and is uniquely tailored to Seminole's needs. 

No developer is involved. nor could one economically become 

Semino 1 e wil 1 bear subst antia 1 risks in the 

project as wel 1 as the cost of initiating this proje.ct. 

Clearl.y no party to this transaction is "supplying 

ele.cti:f(:i,.ty to or for the public within this state" under 

Section 366 .02 (1). 

22. Seminole believes that its proposal cannot result 

in a sale of electricity. Nev erthel essr assuming arguendo 

that a •sale" would .be deemed to take place, it would not be 

·a Sale ~to or f.or the public".. 'l'he fact that Seminole has 

initiated this structure and indirect 1 y participates in the 

partnership through its subsidiary means that the sale is pot 
...; , 

to a membec 0£ :the "public" but to a closely related ~tity 

with a direct economic interest in the desi9n, construction 

and o~ra,f:i'on ot. the facility. The Commission's definition 

of a "retail sale" requices that the sale be to an "unrelated 

entitye. This implies that a sa 1 e between "related entities" 

would not be a retail sale. {In considering this point, the 

Commission should remember that the policy objective of .the 

17 
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·•retail. s~ le• prohibition is to prevent cream skimming 

.throµgh, ,~ series of 0!\
1
e-to-one transactions). 

· t • ·~~~J;, .. < ·Semjnool·e has expended significant time, effort· and 

ex•pen~ in exploring and evalu~ting financing opportunities. 

S~le has re~ntly received several preliminary proposals 

and contemplates a financial closing by November 15, 1990~ 

su<;::h closing being contingent upon favorable action by the 

·' Commission in this matter. According! y, it is critical' to 

Sem.i,no 1 e's finanein9 of this project that the order requested 

herein .be issuep by tlµ.s Commission on an expedited basis. 

"WHBltEFORE, Seminole respectfully requests that this 

Commission cpnsider and resolve these matters as 

expeditiously as possible by entering an order dee! aring that 

the proposed financing and ownership structure, as that 

financing and structure is described herein (a) wil 1 not 

resu..J_t in or be deemed to constitute an unlawful sale of 

electricity; (b) wil 1 not ca use Semi no 1 e or ~ the 

partnership/1essor that wil 1 own the cogeneration facitlty or 

any of its individual partners to be deemed a public utility 

as that term is defined under Fl or:ida 1 aw; and, wil 1 not 

cause Seminole or the partnership/ lessor that will own the 

co generation facility or any of its in div idua 1 partners to 

other:w.~ he subj,ect to regu 1 a ti on by the Commission. 
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Dated, August 15', 1990 

PAUL SEXTON, FSQUIRE 
Richard A .. Zambo, P.A. 
211 South Gadsden Street 
Tallahassee, Florida 32301 
( 407) 222-9445 
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Respectfully Submitted~ 

RICHARD A. ZAMBO 
Richard A. Zambo, P.A. 
598 Hidden River Avenue 
Palm City, Florida 34990 
( 904) 220-9163 

Attorneys for 
Seminole Fertilizer Corp. 
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A~B 

~~Fo- .·'rHJt FLORIDA PUBLIC SERVICE COMMISSION 

.. • in '.rtM . !~Eit!~tx~h of Seminole Fertilizer ) 
Corpo:ra~,J;on for a Declaratory statement ) 
conc:.~tf)l.'.n§ the 1"inancing of a Cogeneration) 
'Fa;d~J;Y~~y, . ) 
-,.., .......... ~-----.--~-----...._--~~--~~~~~~~-> 

DOCKET NO. 900699-EQ 
ORDER NO. 
ISSUED: 

'l'be following Commissioners participated in the disposition of 
this matter: 

MICHAEL WILSON, Chairman 
THOMAS M. BEARD 

BETTY EASLEY 
GERALD L. GUNTER 

FRANK S. MESSERSMITH 

QRDER QmfXING PETITION FOR QECLARATORY STATEMENT 

BY THE COMMISSION: 

By petition filed on August 16, 1990, Seminole Fertilizer 
Col';poration (~eminole) sought a Declaratory statement on the 
jurisdictional •status of a proposed expansion of a cogeneration 
project. Specif.;i.cally, the Petition requests an order declaring 
that its planned expanded cogeneration facility as financed and 
owneg _ 

a) will not a result in or be deemed to 
constitute an unlawful sale of 
electricity; 

b) will not cause Seminole or the 
partnership/lessor that will own the 
cogeneration facility, or any of its 
individual partners, to be deemed a 
public utility as that term is defined 
under Florida Law; and 

c) will not cause Seminole or the 
partnership/lessor that will own the 
gog.eneration facility, or any of its 
individual partners to be subject to 
regulation by the Commission. 

Caveat 

This Declaratory statement is based solely upon information 
provided by Petitioner. Any alteration or modification of that 
information or failure to realize arrangements as described in the 
petition may substantially affect the conclusions reached in this 
Declaratory Statement as stated herein. 
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900699-EQ 

Background 

. . .. l~et~tipne,: operates a phosphate fertilizer manufacturing 
compl~/iartd lliine in Bartow, Polk County, Florida, within the 
~enr:i(::e·" ar~ of Tampa Electric Company (TECO). Cogeneration 
facillti,:es owned and operated by Seminole now furnish approximately 
10· tp 15i le~s than Seminole 1 s electric power needs while utilizing 

. .aP'."~~t, ?~~; 9f t.Jl~ .. waste heat generated by Seminole's fertilizer 
· ~at).~!~~:t:\ij."fnq operations. Seminole proposes an expansion to its 
c?9~~~t~on facilities in order to utilize up to 90% of available 
wa-st~ ·b.'eat whJ:le generating about twice as much electricity as 
~l,nql,:~,;-equires. The excess electricity will be sold to one or 
m6t:e utrf 1'.itles .. " ',; "':~ .,<~''. 

f +''' 

Semi.no.le pr~poses to finance the purchase of additional 
equipment;., a nominal 36 MW ( 37 MW nameplate) steam turbine 
ge11~r,Et'.~9f, ,.(~Phase l") . and nominal 22 MW (28 MW nameplate) 
·coi&bu,S~l()n gas ·turbine ("Phase 2 11 ) by creating a limited 
pa:~~er~h.i,.p to o'wn its .cogeneration equipment and, in turn, lease 
j;t to' S~ininole, thus allowing for "off balance sheet" accounting 
treatment for financial purposes . 

. semi,:nole anticipates the following general sequence of events: 

First.1 Seminole will transfer existing 
cog~neration assets, tangible and intangible, 
into a wholly owned subsidiary ("Sub"). 
Second,, Sub· will organize a limited 
partnership ("partnership") into which it will 
·transfer coqeneration assets in exchange for 
9eneral and limited partnership interests. 
Xb;i.;Q., Sub will sell partnership interests to 
one .or 14ore investors, retaining a genera 1 
partnership interest for itself. 

Seminole will enter into a lease arrangement with the 
partnership and an operating and maintenance (O&M) agreement under 
which S~inole will be obligated to operate and maintain the 
cogeneJ:atton facilities in order to meet Seminole's energy needs 
?lnd to supply power under sales agreements with one or more 
utilities. 

While the specific lease and O&M agreements have not yet been 
deve1opecI;j Seminole represents that such documents will reflect the 
following cbarad:eristics of the proposed lease financing: 

1) Seminole, as operator, will be the 
applicant for QF certification. 

·~8 
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2) S.eminole will be obligated to make fixed 
lease payments reflecting a return on 
capital plus investment to the 
partnership and reflecting the value of 
the . transaction to Seminole and the 
requirements of capital markets; i.e. , 
estimated at 10-15% of the value of the 
assets used by Seminole. 

3) The lease payments will be fixed, subject 
to an annual escalator, and will not vary 
with the e~.ectricity produced. 

4) Lease payments are due regardless of 
outages with two exceptions: 

a) failure to complete the 
expansion. 

b) force majeure. 

~) Seminole is responsible for the 
maintenance, repair, replacement, and 
operation of the equipment. 

6) Seminole provides waste heat; 
partnership/ lessor supplies fuel for the 
combustion turbine. 

?) The initial lease term is expected to be 
10-15 years with a 5-year renewal and an 
option to extend or purchase. 

S) The risks to Seminole are analogous to 
debt financing; i.e., lease payments are 
due without regard to electricity 
production. 

9) Seminole will lease an undivided interest 
in the cogeneration assets for the 
purpose of generating its electrical 
power requirements. Seminole will own 
the electric power thus generated, but 
only that amount required for its own 
use. 

10) Under the O&M agreement# Seminole will be 
paid by the partnership to operate the 
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cogeneration assets to generate 
electrical power in excess of its own 
requirements, which will be owned by the 
limited partnership/lessor and sold by it 
to one or more utilities. In the event 
less electricity is produced than 
required by Seminole and the partner­
ship/lessor power sales, the latter will 
have "priority." 

Discussion 

Petitioner's suggested analysis asserts the applicability of 
our attached Order No. 17009, In re: Petition of Monsanto company 
for a declaratory statement concerning the lease financing of a 
cogeneratjon facility. 

Therein, we determindd that Monsanto's lease financing of its 
cogenerat;on facility d:..d not result in a retail sale of 
eleetricity, did not cause Monsanto's lessor to be deemed a public 
utility and did not subject either Monsanto or its lessor to 
regulation bY this commission. 

The instant petition essentially asks whether that result 
would change under the facts as described in the petition. We 
consider those issues in the order presented. 

Issue 1.· Will the proposed expansion result in an unlawful 
retail sale of electricity? 

This Commission has taken the position that a QF may not 
engage in a retail sale. ;J:n re: Amendment of Rules 25-17.80 
through 25-17.89 relating to coqeneration, Order No. 12634, issued 
October 27, 1983 at 21; In re: Repeal of Rule 25-17. 835 and 
Adoptiqn of Rules 25-17.88. 25-17.882, and 25-17.0883 - Wheeling of 
Cogeneration Energy; Retail Sales; Order No. 15053, issued 
September 27, 1985 at 9-10. 

Under the facts presented in the Petition, Seminole will 
operate and maintain the cogeneration equipment and supply waste 
heat for its operation. The partnership/lessor will supply fuel 
for the gas turbine and will have priority as to the electricity 
produced, which it will own and sell to utilities to the extent of 
its power .sales agreements. The remaining electricity will be 
owned and consumed by Seminole. 

Neither the lease nor 
agreement have been drafted. 

O&M (operating and maintenance) 
However, since the electricity 
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p;JO(t~~e<l:;\l·Dtust :be divided between its respective owners, these 
agreements must address amounts of electricity produced, as 
dist.~rtgij'.~shed ·from MQnsant.o, which only involved a lease of 
equip.,~~:~, .!(oreov~, at least a portion of the partnership's power 
·~i1l ~,.'generated from ···semino1e's waste heat, again as 
4istiil~isne(i from Monsanto., where the user of electricity supplied 
the fuel: 

''~·:·~o~ghout the lease term, Monsanto would be 
. ·' ''$p:le1y.:responsible for all costs and expenses 

"·assoc];;ated with the maintenance, repair, 
r:epla~ent, and operation of the leased 
equipment, including the repair and 
rE!.~l_!cem~t of major capital items, 
ptgcurfll'Qent of fuel for the facility, taxes, 
and ins~;rance. Most importantly, just as in 
the lease of an automobile, the lease payments 
.would be fixed throughout the term of the 

• ,:0:J;easeg:~ ~hese pa~ents, based on a negotiated 
.. ~~c:''J:'ate ' Of :•X:eturn on the leSSOr IS investment 1 

~ogld 'pe ·independent of electric generation, 
production rates, or any other operational 
yar1ables of the facility • 

. ·.::-

/ ;·'.l'li~;}p1;(:)blem is not that the Monsanto factors do not apply at 
,al;l'~~t;:q,:1;~~~!).ole's ·proposal, but that they apply so ambiguously. We 
gclgJiqt. :S~~,~e, therefore, that the arrangements finally made will 
not resu1t 1n a sale of electricity • . j, ·,~,. 

. ,,,;. ~~i'i\ti:9n~r argues that even if a sale does result, it is not 
a. fiiet;;l;~'· ~ttt> r~n U1'related entity, as in P. w. Ventures. Inc. v. 
Nli@l§'1 .'•sa~ So •. 2Q 281 (Fla. 1988). For the purposes relevant to 
·thi.$ al)j'~ysl.•, hottever,, Seminole has distinct characteristics from 

...• 
0~'.:~1,~t~L·,;~;i,\. i.ea!;e cogeneration equipment, operate and 

~mafnt~d.b.::,:'it,•· have :1possession of it, and produce waste heat from 
Which energy ca,n be cogenerated. Under federal law and our 
pre~?eJ'lt4?,,:'lflµc~ ;~~·Monsanto, Seminole would be a QF. see, gg., Re 
f;lridge1'Qf=t;'t''Rfispg,~Qiiipany, L.P .• Docket No. EL 88-15-000, 43 FERC 
·pilra9~ai>:!l '~62, 168. 

Xn con:trast, Seminole sub L.P., while the owner of the 
cogenero:•tiqn equipment, will not operate or maintain the equipment, 

, J)'o$ses$ ·~~ equ'.].pment or supply any waste heat from which 
, -s:.Q$enei;atj.Qjj0 can take place. Therefore, Seminole sub L. P. does not 

·appear to' ·oa a QF and, pending a different determination of that 
·ir&sue by the FERC, the Commission will not require utilities to 
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~-'~t~; g"j)Q6g_9,-EQ 

. ' -\~i~t:~~ :·, 
.{pJ.1~q~j~'i'.,n~~ '.Pwn~d J:)y Seminole sub L.P. at avoided cost rates, 
:~0.:9'9~t . i~}Wllat Petitioner contemplates. The two entities are 
·~~~f·i,9:, .·~~ly ~~$t;.inct that we cannot state as a matter of law that 
a. sal:e . c::JfY ·electrlci ty .. froJ:ll. one to the other could not occur . 
. . . < 7 . ·:! "~~··,· ... ·. . ·.·: . ~ . . .. . ·. .. . . 

·, .. ~,t:~t);o?lef states th.at. ·we should not require all of the risk 
to ~·o'n :bbe ·lessee, as in Monsanto, and that sufficient risk is on 
$e1liinc>.1ei to :di~tinguish the proposal from P. W. Ventures, supra. 
!Cher~, 'the Co@:t.J.~:poted that.: 

·~ ~~ertise and investment needed to build a 
.. -1power pl.ant, eoupled with economies of scale, 
· ;r~ou.i4. d~ter individuals from producing power 
:~t~r )~€;}elves rather than simply purchasing 

'"'.;ii:t:').~.z········· J.533 so.2d at 284 • 
. <!'<:'~-/: ;1" f · · .. ' -~t . 

. '\ .. lt~~itloll'.aj:'.. simply structured a limited partnership 
clea:. in,.· • · ,i;nCJ ·~i'~<Jement to produce its own cogenerated power 
and es·· '' ····.•· s.al~.~·to utilities, it would be meeting the natural 
:J;;a.tfJ::(i~r· '·· · ''··;:i4~_escril:>ed with approval by the court in P. w. 

·~":'· · "tu'''.''· . . ... ·....... ·~:titidn~r, however, would take the further step 
.. pj'i().fiti,~"·pg'·;eogfiil~ratea power, not only for itself to use and 

sell~ AY:'\:>.~~r S@inole sub L.P., which supplies fuel therefor, and 
'" ;:ha,$ ~·~P##;_Y··.1ori·~Y .~-~ tQ any power generated. Therefore, the risks 

· ,, ~\'}:r;'.f~~ •. · · are •,s;llct,red between the cogenerator, Seminole, and the 
,. J~ij_~ij~~r .. · .. 0# · ,:$~:i;no'1e sup L.p., thus changing the mix between 

<#~g~J:\~~a~.);9b· .. anQ· regµ1ated_ public utilities appro.ved by the court 
. 'i·n ·p.j,''':Yfapi;.UJ;es. we decline to endorse that change. 

X~sU§k.?.. ·W~.l.l Seminole or the partnership/ lessor be deemed a 
pU:blie-·~·'ij~i~)itY un,d.er Florida law? 

' ,- ., ~ ';f< 

§36~ •. Q22['.l), ;F.$ .• defines "public utility" as, in pertinent 
·part, 

:'@y~ry pgrson, corporation, partnership, 
~ss~6iiation or other legal entity and their 
J·~ssee$,. trustees or receivers supplying 
el.~ctr,icity or gas (natural, manufacturered, 
19; •. 0~4~.i.'l:~~ .. gaseous substances) to or for the 
puJ:ilic·wl:::tibin this state; (e.s.] 

s~·~d on our analysts of Issue 1, the sale of electricity 
~~tw~e.n, the corpor.atl.on {Seminole) and the partnership would meet 
~~- :gie.~'iJ:litiP'-1 of public utility as to both entities. 

' -~--~t-~~i~: )~ 
· MQ.teo:vet:, pendiNJ a contrary analysis by FERC, Seminole sub 

d.9es· hot appear to meet the criteria for QF status. An 

·~ .. . G 
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'attempt:. by it to sell electricity would meet the definition of 
pul:;>licµti11ty cited above. A lessor which was found not to be a 
·pub1~{::;;ii;1::;:$,5).ity ,potntedly did not sell electricity. Re: Bridgeport 
RescodcO'Jitpany. 'L.P., 43 FERC Paragraph 62, 168 (1988). 

\)<" -,-. '·~' ,.. ; - - - ' ' ' -. ' 

,'.~v~-·;._, 

IsSUe 3. Would Seminole or the partnership/ lessor be subject 
to regul:~tion by .the CollUDission? 

. ~·~~ on e:>ur analyses of Issues 1 and 2, supra, both Seminole 
~d .. ~!~Qf~. sub L~P- would be subject to this Commission's 
regu·l;at:ibi} because engaged in activities of public utilities. · 

Petitioner asserts that its proposal can be placed on a 
<;::Qf(til)U\Jlll. ·petwt;!en two extremes, with Monsanto on one end and such 
cas.e,~ .. af; ;p;w. Ventyr.es on the other. If this proposal is closer to 
Monsanto '·tJian PoW •. , the argument goes, we should grant the 
petition~ 

·Ge~~a'·lt1y., Jle:> claim could be made that any lessor could claim 
.QF 11'$,t~t~C;~lld sell electricity to a utility or that it was a 
related .~ritity and sales to it of cogenerated energy would be 
outside the rule of f .W. ventures. 

Un~r the proposed facts, where the lessor's general partner 
is the "Wll.o:~ly,..,.e>wed supsidiary of a cogenerator, a much closer 
ques~ion. is created as·to relatedness of the two entities and the 
possibility that the partnership might have QF status. 

~e Court, in P.W. Ven).ures has drawn jurisdictional lines 
supported by its view of the relevant policy. The Commission has 
also a~ic\ilated clear jurisdictional boundaries in such cases as 
Monsanto, cited earlier and In re: Petition of Metropolitan Dade 
coy#tx, tier Expedited Consideration gf Request for Provision of 
Se1f-~4:l[Vice Transmission, order No. 17510, issued May 5, 1987. In 

,Metropof'i:fah, the commission found that the definition of self­
servx~¢ required identical entities. 

The Petitioner's continuum argument is somewhat at odds with 
tqc;:se cases. Jurisdictio11 is not stronger or weaker, but attaches 
fui~y or not at a11. It may be that, as a matter of policy, FERC 
or the Court:. may conclude that the specific structure proposed by 
Petitioner lies outside our jurisdiction. Based on our own study 
of the relevant precedents and pending such determinations by 
others, we are unable to so find. 

In view of the above, it is 

·~ .. ,J 
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ORDERED by the Florida Public service Commission that the 
Petiti~q Jor a . Declaratory Statement by Seminole Fertilizer 
(Corpgr~f;,i:.ol) that ,i;ts ·proposed financing of a coqeneration facility 
would dc;d:J·re11u1lt in .an unlawful sale of electricity, would not be 
.deemed a public utility under Florida law, and would not subject 
$¢~inole or the partnership/ lessor to regulation by this 
COlnl\liss1~on, is answered in the negative for the reasons set forth 
in the boqy of this Order. 

By ORDER of the Florida Public Service Commission this 
day of ~~~ 

(SEAL) 

RB 
0022 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

NOTIC£ OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

Tbe ;Florida Public Service Commission is required by Section 
120. 59 ( 4') , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida statutes, as 
well as the p:c:ocedures and time linits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Any party adversely affected by this order, which is 
prel.minary / procedural or intermediate in nature, may request: 1) 
reconsideration within 10 days pursuant to Rule 25-22. 038 (2), 
Florida Administrative Code, if issued by a Prehearing Officer; 2) 
reconsideration within 15 days pursuant to Rule 25-22. 060, Florida 
Ac;lJninist:rative Code, if issued by the Commission; or 3) judicial 
review by the Florida Supreme Court, in the case of an electric, 
gas or tel.ephone utility, or the First District Court of Appeal, in 
the eaae of a water or sewer utility. A motion for reconsideration 
shal.l be filed with the Director, Division of Records and 
Reporting, in the form prescribed by Rule 25-22.060, Florida 
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Administrative Code. Judicial review of a preliminary, procedural 
or intermediate ruling or order is available if review of the final 
action will not provide an adequate remedy. such review may be 
requested from the appropriate court, as described above, pursuant 
to Rule 9.l.OO, Florida Rules of Appellate Procedure. 
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ISSUED: 

-me:-~o11owing Conunissioners participated in the disposition of 
this lllatt.er: 

MICHAEL MCK. WILSON, Chairman 
THOMAS M. BEARD 

GERALD L. GUNTER 
BETTY EASLEY 

FRANK S. MESSERSMITH 

QRDEB.GMNTING J?m*ITION FOR DECLARATORY STATEMENT 

BY 'l'H2 CO~tS$lON: 

BY petition filed ,')n August 16, 1990, Seminole Fertilizer 
co~pora:tion (S~inole) sought a Declaratory Statement on the 
jur.isci.j,cti:onal -~tatus of a proposed expansion of a cogeneration 
proj~ct.. .}~pec:i.fficaily 1 the Petition requests an order declaring 
that its' .p'lannea eltPanded cogeneration facility as financed and 
owned 

a) will not a result in or be deemed to 
constitute an unlawful sale of 
electricity; 

b) will not cause Seminole or the 
partnership/lessor that will own the 
cogeneration facility, or any of its 
individual partners, to be deemed a 
public utility as that term is defined 
under Florida Law; and 

c) will not cause Seminole or the 
partnership/lessor that will own the 
cogeneration facility, or any of its 
individual partners to be subject to 
regulation by the Commission. 
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Caveat 
y1 ;;}~i~t 
. A;~~~, ,~~c:;]:~~tory Statement is based solely upon information 

pr,()Y,fd.,~,·;J:)y P~~iti:oner. Any alteration or modification of that 
in~~~p~on or ~'.tailµre to realize arranqements as described in the 
~t4.~i9Jtmay $ijbf;itantially affect the conclusions reached in this 
'Dect~)l~o;ry statement as stated herein. 

Background 

'Petiti.on~J: operates a phosphate fertilizer manufacturing 
complex and m:l:ne in Bartow, Polk county, Florida, within the 
ser'N'JC~ _cq-:,ea. of Tampa Electric company (TECO) • Cogeneration 
fa<;:il·it.i~s ownca,!:l and operated by Seminole now furnish approximately 
10 tp l:St less than Seminole's electric power needs while utilizing 
at:x)Ut 5(),i. of the waste beat generated by Seminole• s fertilizer 
naanµ:fitp't;µrh)g operations. Setninole proposes an expansion to its 
~ogene!f~,;tqn -f,aci~lities in order to utilize up to 90% of available 
waste ·b:eat while qenerat1ng about twice as· much electricity as 
Seminole requires. The e~;cess electricity will be sold to one or 
more uti1ities. 

$~inole proposes to finance the purchase of additional 
equipment, a nominal 36 MW (37 MW nameplate) steam turbine 
generator ("Phase 1") and nominal 22 MW (28 MW nameplate) 
combustion gas turbine ("Phase 2") by creating a limited 
partn~ship to own its coqeneration equipment and, in turn, lease 
it to Sf.!!'minole,, thus allowing for "off balance sheet" accounting 
treatmen't £or fi'nancial purposes. 

Seminole anticipates the following general sequence of events: 

first., Seminole will transfer existing 
cogeneration assets, tangible and intangible, 
into a wholly owned subsidiary ("Sub"). 
Second, Sub will organize a limited 
partnershi:p ("partnership") into which it will 
ti;ansfer cogeneration assets in exchange for 
general and limited partnership interests. 
Third, Sub will sell partnership interests to 
.one or more investors, retaining a general 
partnership interest for itself. 

Seminole will enter into a lease arrangement with the 
partnership and an operating and maintenance (O&M) agreement under 
which Se.minole will be obligated to operate and maintain the 
.cog"-neration facilities in order to meet Seminole's energy needs 
anQ. to supply power under sales agreements with one or more 
utilities. 

'-t 7 



~ :.NO. 900699-EQ 
ORDER NO. 
PAGE 3 

While the specific lease and O&M aqreements have not yet been 
develc:>Pt!d, $emi~ole represents that such documents will reflect the 
followinq cbara9teristics of the proposed lease financinq: 

1) Seminole, as operator, will be the 
applicant for QF certification. 

2) Seminole will be obliqated to make fixed 
lease payments reflectinq a return on 
capital plus investment to the 
partnership and reflectinq the value of 
the transaction to Seminole and the 
requirements of capital markets; i.e. , 
estimated at 10-15% of the value of the 
assets used by Seminole. 

J) The lease payments will be fixed, subject 
to an annual escalator, and will not vary 
with the e~ectricity produced. 

4) Lease payments are due regardless of 
outaqes with two exceptions: 

a) failure to complete the 
expansion. 

b) force majeure. 

5) Seminole is responsible for the 
maintenance, repair, replacement, and 
operation of the equipment . 

. 6) Seminole provides waste heat; 
partnership/ lessor supplies fuel for the 
combustion turbine. 

7) The initial lease term is expected to be 
10-15 years with a 5-year renewal and an 
.option to extend or purchase. 

8) The risks to Seminole are analogous to 
debt financing; i.e., lease payments are 
due without regard to electricity 
production. 

9) Seminole will lease an undivided interest 
in the cogeneration assets for the 
purpose of generating its electrical 
power requirements. Seminole will own 

' 
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. , :; /';~¥~,.~ [5'~~1V ~~~· ~l~Ctric power thus qenerated, but 
only that amount required for its own 
use. 

io) ·J.JJt\Qer t.he O&M aqreement, semfnole will be 
;p~id· by the partnership to operate the 
cQ(Jeneration assets to generate 
e..i~~tical power in excess of its own 
~~~i.~~~~b;., ... which will be owned by tt_ie 
~+~~l!l;J.:t~d ;~nership/~essor and sold by it 
FP Qne pr more utilities. In the event 
1ess electricity is produced than 
i'.!¢.l:uired. by S•inole and the partner­
,~~~P.tl;essor power sales, the latter will 
i~~ve "eriority." 

Q1sc;ussion 

;1. ·~@~i~~~ttet0~s~' suggest~<l an,alysis asserts the applicability of 
;, ci ;$:)~,~~~p~,PJ'!t{d;~i.Ptg~ ·~o< 17009, tn ~: Petition of Monsanto company 
~1t.: .!foj;~{~iit'. C.WVJ.\~lrft~·:Si;Atep\®;t CODCerninq the lease financing Of a 
' coqeueratJi.'Cri ·. tap!J.ru.. . 

v . . • .• ,.·, ·-·-- '·: , ~··o.;.- .. :· __ , '. ~ ~: ,_, - ' ' ' ' ' - .. '' , ' ~. ' " . . 

.·.· .···• , ~ . 0,.,,..,,~t w~· .~~er1d.n~d tbat Monsanto's. lease financing of its 
,;~1 ,1;·~ .• p~e9:,, ... ""'~·,.~g~ . ,f .. ,, .. ,}~".J,.1:y did nPt result in a retail sale '!f 
f?'.~~;·,, :e'~~. · ·· .1.::.~~tl :~,?-ci':tjot ~U$e Monsanto 1 s lessor to be deemed a public 
' u:t!l ·• 'aijd'· dj,:d. :not s@ject either Monsanto or its lessor to 

regl.ilation ~y t~i~· Commission. 

, . JWb~ ~tn$~nl: ~Petition essentially asks whether that result 
.. ~~1~· ch~~~· un.~~.r· ~':. facts as described in the petition. We 
c.onsi(l~r· :tllc>se 1~sues in the order presented. 

Issue l· Wil.1 t.he proposed expansion result in an unlawful 
.r~tfii?l ·· ~·le; ·~'9f e,iectricity? 

Ttiif3 (,?ollllni$sion has taken the position that a QF may not 
~pgage ··in ~ t;et~il sale.. In re: Amendment of Rules 25-17. so 

,:tJlfQUgfi··~!i.,,.17.•89 i;elating to coqeneration, Order No. 12634, issued 
· . ,o~9bfjj:>;~;l;~t~:: 19sa .• at 2i;. In i;e: Repeal of Rule 25-17. 83? and 

.idS?P:P;t'-?1)'.''l')('.'·Ru+es '~·5~J,7 1 88. 25-17 .. ft82, and 25-17. 0883 - Wheel1ng of 
~enet;at,;l.On .. Energy: &;!tail Sales; order No. 15053, issued 
septellft)e~ 27, 1985 at 9-10 • 

. iii)der the facts presented in the :Petition, Seminole will 
o~a~e itn<itttaintain the cogeneration equipment and supply waste 
ij'~t;.. fpr ·ttf:J opeJ:ation. The partnership/lessor will supply fuel 
t9r:,tb~ (j'C113 turbine and wil.l have priority as to the electricity 
prQ4µce~, which it will own and sell to utilities to the extent of 
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its• ;p~•r sales agreements. The remaining electricity will be 
owned and consumed by Seminole. 

Neither the lease nor O&M (operating and maintenance) 
.agreement . :have been drafted. However, since the electricity 
produced must be divided between its respective owners, these 
agreements must address amounts of electricity produced, as 
di~tin~ished frolll Monsanto, which only involved a lease of 
equ~pmei'tt.• · Moreover, at least a portion of the partnership' s power 
wi:Xl ~' generated from Seminole's waste heat, again as 
distinguished from Monsanto, where the user of electricity supplied 
the fuel': 

'l'broughout the lease term, Monsanto would be 
solely responsible for all costs and expenses 
associated with the maintenance, repair, 
replacement, and operation of the leased 
equipment, .:.ncluding the repair and 
replacement of major capital items, 
procurement of fuel for the facility, taxes, 
and insurance. Most importantly, just as in 
the lease of an automobile, the lease payments 
would be fixed throughout the term of the 
leased. These payment.::>, based on a negotiated 
rate of return on the lessor ' s investment, 
would be independent of electric generation, 
production rates, or any other operational 
variables of the facility. 

The problem is not that the Monsanto factors do not apply at 
all to Seminole's proposal, but that they apply so ambiguously. We 
cannot state, the:refore, that the arrangements finally made will 
not result in a sale of electricity. 

Petitioner argues that even if a sale does result, it is not 
a sale to an unrelated entity, as in the PW Ventures, Inc. 's 
g~~J,a,ratory statement. In PW ventures, the Commission's 
jurisdiction turned on the supply of electricity to an unrelated 
entity. "The jurisdictional boundary is marked by the separation 
of tht;t supplier and the consumer of electricity such that the 
supp'lier is serving a member of the public rather than itself." 

Here, Seminole is serving its own needs; but, in addition, it 
is serving the lessor who in turn provides electricity to utilities 
pursuant to power purchase agreements. 

If the Commission deems Seminole and the lessor to be "related 
GJltities" due to Seminole• s wholly owned subsidiary being the 
general partner of the lessor, there arguably would not be an 

,. 
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\lnla~~~'·":a:~e<q"f. ~l~gtJ:lc;.~ty. Then, the transaction would also not 
ca~sE! ~e cogeneration facility to be deemed a public utility. 
Finally, none of the participants would become subject to PSC 
jurisdiction solely because of such a transaction, through the 
character,i.zation of the lessor as a QF may seem problematical. 

Pet'J:t.J.oner states, in addition, that we should not require all 
of the risk to be on the lessee, as in Monsanto, and that 
sufficient risk is on Seminole to distinguish the proposal from PW 
Vertttµ;:es, supra.. There, the Court noted that: 

tAe expertise and investment needed to build a 
power plant, coupled with economies of scale, 
woul4 deter individuals from producing power 
for ;ti.IWmseivef! rather than simply purchasing 
it. {~,,.$, 1 · 53 3 So .. 2d at 284. 

Xf Petitioner , .simply structured a limited partnership 
lease/financing arrangement to produce its own cogenerated power 
ansi e~pt!~~ for ~a,!e to utilities, it would be meeting the natural 
bar;i:-i~: 't:.q. el).tt:Y. described with approval by the Court in PW 
Vent\ipe§; .~&\... Petitioner, hou-ever, would take the further step 
of Pl:'~~cing c;pgenerated power, not only for itself to use and 
&e1l,·J;Jµ;t for Spinole sub L.P., which supplies fuel therefor, and 
bas f:~~~;t priot:'ity as to any power generated. 

vl'.P 1E~tition of·. Met;-opolitan Dade Countv for Expedited 
Cons'~9Ut:'fiibp ... cQf . Reg\1est f.or Provision of Self Service 
·rronoiSSlOl1, ~rder No. 17510, issued May 5, 1987, ("Metro-Dade"), 
the Ff$C dismissed an application for self-service wheeling 
pUl:'suap't. :tQ our cogeneration rules on the grounds that the 
provi'$ion Of "el~~tridity to an end-user by a separate entity that 
bore all the risks, but in which the end-user had only a partial 
interest, was not self-generation. In that case, the order stated: 

fT]he County has title only to the building 
.• • . that it is no longer in possession of, 
because it has leased it to another party. 
The generating equipment that will actually 
produce the electrical power is owned . . . by 
e,.ither Winthroup Financial Co. or Florida 
Energy Partners. In turn, neither of these 
parties has possession of the generating 
equipment because it has been leased to South 
Florj.da Co9eneration Associates. We find that 
th~ county does.not "generate" the electrical 
eo~r to be .. wheeled because it must first 
pui;chjl\Se the pwer from south Florida 
c;ogeueration. 

41 
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llowilv~, the issue in Metro-Dade was transmission and dealt 
specifiCi,t.Jl:y w.fth an FPSC self-service transmission rule. The 
order· 'WilS addressing whether the owner of the QF is identical to 
the customer wbose facilities the power is to be transmitted to. 
In ~etro-Q§de, the FPSC concluded that "while the customer to 
recei,:ve ~.e wheel~d power is clearly the County, the electrical 
power 'rtO":}le wh,eeled is not generated by the county. " 

Pet,itioner claims its structuring to be bona-fide "self­
serv&ce • .- Is the Metro-Dade test of "identical entities" the 
re1:eviPlt test or merely the requirement that the entities be 
urelated, '' as suggested in PW Ventures? 

If, as Petitioner represents, (1) no cream-skimming would 
re$Ult fr.Qm thi:~ transaction; (2) it encourages cogeneration; and 
(3) it is a WtiqQ.e model which cannot be used as a pattern for many 
devel;opers to follow, it appears to be in the public interest. If 
it :is in fbe p'QJ:)i<;c· interest to encourage cogeneration, and if the 
State f~ces .potential energy shortfalls, and if the law and court 
cases do not expressly preclude the transaction, the Commission may 
deelll tc:>«' f.ind such a transaction outside the scope of our 
jurisdi¢tion .• 

Pos.tdat'ing H§t:ro-oade is new statutory language mandating the 
encouragement of cogeneration through appropriate goals of the 
Conrm.ission. §ee, §366.82, F.S. Also, the new statute, on 
cogen~ration, secti·on 366.051, states that cogeneration is of 
benef:J:.t ··to the public when included as part of the total energy 
supply Of the electric grid of the state or consumed by a 
coqenerator or small power producer. In light of this, the 
Commission finds that the lessee/QF (Seminole) and 
partnership/lessor (Seminole sub L.P.) are sufficiently "related" 
to sUJ:Jilount tbe PW V@ntures jurisdictional boundary which precludes 
sales between "unrelated entities." It follows from that finding 
that the transaction at issue does not create a public utility 
which is sUbject to our jurisdiction. 

Conclusion 

The Monsanto case is not directly dispositive of the issues 
presented by the Petitioner. The two-way flow of dollars between 
the le~see and lessor require different tests than those provided 
in Monsanto. 

A more difficult issue is presented than whether a true lease 
or sale results from the arrangements ultimately drafted. That 
issue is whether the separate entities created to achieve "off 
b«llance S.beet financing" are sufficiently related to be considered 
one and the same for jurisdictional purposes and therefore beyond 

1' 



-~~~'ft;!.ip~iew ~·, Our conclusion is that no retail sale 
;~!i~t:'~';''.,'?' a~ ~~ere, the general partner of the 

_,p: :~pl~~,RJ:': .. is a wholly owned subsidiary of the lessee/QF . 
. ,1t.f'..,,;;t, .•. .. ,L ·'1,1;.i)'F~C'J~Jle further determination of the equally close 
qu~ .. t~!olJ'.l. :o.f 1:.he 'OF ~:t;~tus of the partnership/ lessor. 

. ·~t;~;:~f ~ ,b~;,~fie above, it is 

. · .. ~~~~ 'by' th~ · Florida Public Service commission that the 
P(:lt;.:~~~~rf., f.C>~ a Declaratory Statement by Seminole Fertilizer 
C:~~?r.~~tpn~~~ its proposed financing of a cogeneration facility 
w····· ;~.~~pQtfffi;#~~~~~ in an unlawful sale of electricity, would not be 

... "·· ~-~·c~t::!iE:7P\lb~l~ ,,utility under Florida law, and would not subject 
. ~~ .. J~.~9/~;El'. or tlie partnership/le~s<?r to regulation by this 
Co•il!fi!ion; is ~nswered in the positive for the reasons set forth 
~··:ttteWbodf of ·this O~der. 

~,,-,·~::L;::\ ' -
ft2:ff~~~-; ' ' ; . . .",- - - • • 

· ,;,,j~~·"O~ of the F:lor.ida Public Service Commission this 
d8,y~;{t;)fi'. . ; ,, I ---

(.SEJA,L'j 

CBM.1 
o:roo· 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

tfOXIpE QF fYBTHER PRQCEEDINGS OR JUDICIAL REVIEW 

. '''.Tfle;::;~l9rida B.ublic Service Commission is required by Section 
.120.5~{~);,:; ·· Florida Statutes, to notify parties of any 
adn\iq:J;,strative hearing or judicial review of Commission orders that 
is av•'1lable under Sections 120.57 or 120.68, Florida Statutes, as 
wel,1·~. tne prQceJJ,~es and time limits that apply. This notice 
,,~.hoµ:Irl·h~M~j; be ~l\'st,X'1.led to mean all requests for an administrative 
'hei;tripq 1or jqdi:oial :review will be granted or result in the relief 
.sougnt. · 

. Any party a4v.erse1y affected by this order, which is 
, · ,pre,l>fm~~ary, procedural or intermediate in nature, may request: 1) 

reconsideration within 10 days pursuant to Rule 25-22. 038 (2), 
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F~Q~i~.~<tillinj,$~rative Code, if issued by a Prehearing Officer; 2) 
r~P<>ns4~~a;tionw,ithin 15 days pursuant to Rule 25-22.060, Florida 
Aaminisf;ti:tive>Code, if issued by the commission; or 3) judicial 
review )>f ·tll,e Florida Supreme Court# in the case of an electric, 
gJiS Qr telephone utility, or the_ First District court of Appeal, in 
;the case pt ·'1 ... water .or sewer utility. A motion for reconsideration 
J'lj.~~,:i .. · ·~ £i:led with the Director, Division of Records and 
R~rt:d.~~·' . in the fo:rm prescribed by Rule 25-22. 060, Florida 
~·,i,ni!l~i:ative cdde. Judicial review of a preliminary, procedural 
or Jmt~diate ruling or order is available if review of the final 
acti;:c;>n . Vil'l. not J?rovide an adequate remedy. Such review may be 
requ'~st~d from ·t.ll;e appropriate court, as des er ibed above, pursuant 
to 'Rule~ ~h'l:OO, 'Fl'Qrida Rules of Appellate Procedure. 

' . 
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BEfORE THE FLORIDA PUBLIC SERI/ICE COMMISSION 

In r-e: P.et•1ti¥°of .K.onsanto company for a 
declatatory .statement concerning the lease 
f1nanci.n9 of I\ co9eneration facility. 

) DOCKET NO. 860725-EU 
) ORDER NO. 17009 
) ISSUED: 12-22-86 

~~~~~--~~~~~--~~~~~~~~~~) 

~be fol.lowing Commissionets participated in the 1isposi ti on 
of this matter: 

BY THE .COMMISSION: 

JOHN R. MARKS, III, Chairman 
G~RALD L. GUNTER 
JOHN 'r. HERNDON 
KATIE N1CHOLS 
MICHAEL HCK. WILSON 

DECLARATORY STATEMENT 

BACKGROUND 

On June 3 1 i9.86, the Monsanto company (Monsanto) filed a 
petition for,./declaratory statement askh9 tbat the Commission find 
that: (1) 'Mi;n1~anto• s'- proposed lease-financing of its cogeneration 

ntacility would not result in an unlawful sale of electricity, C 2 J 
thi:S arrangijn~nt; woui'~ not cause Monsanto's lessor to be a public 
uti·litY' ·.un<Jer Florida law, (3) the proposed lease-financing would 
not subject MOl'.\Santo.·or its lessor to re9ulation by this Commission, 
and (.C'J G.lllf _ PoJ<i~r Company (Gulf) was required to supply 
41\lPPlemeQtai, }b.ckup a.nd lllaintenance ("standby") electric power at 
·aep~oV-elS~nop~diaQdminai:.ory tariff rates to Monsanto. 

B.oth Metropol';i!:~n Dade count:y (l)adel and Gulf filed requests 
for intervention 111 :tl!i:s docket on June 26, 1985, and July 2, 1986, 
respectively. •.. Gulf also requested a Section 120.57 1 Florida 
Statute·s, .evtdentta.ry, hearin9 $hould its intervention be granted. 
Upon f.i>'nr!ing .that neither Dade nor Gulf had the •substantial 
interes.t•· re.9._"'iped :fo.r intervention under C~apter 120, Florida 
Statu.tes, an~ Ru.le 25-22.39, Florida Administrative Code, the 
Commission at its Sep_tembet 2, 1986 agenda conference denied their 
requests for intervention, The commission did, however, give Gulf 
an opportunity to fi'l.e a brief addressing the legal issues raised by 
Monsant.o in its petition. Gulf filed its brief in a timely fashion 
on September 22~ 1986. Monsanto filed its reply brief on September 
26, 198G. 

As outlined in its petition, Monsanto is proposing to 
incre.aee its pre.sent electric generating capacity from approximately 
10 to 15 megawatts to approximately 35 to 45 megawatts by the 
addition of a combustion turbine generator. The proposed combustion 
turbine generator woulil burn natural gas and/or Qi! and produce 
electricity .and a high temperature exhaust stream ,which would be 
dire.cted to a heat recovery steam generator to produce steam for 
existing bac:k pressure turbine generators and for processing steam 
reqi.airemeots. The combined production of electricity and steam 
would 4!splace existing, less efficient natural gas boilers and 
thtfteby $Ubstantially lower the amount of natural gas and/or oi 1 
us~d a~ Monsanto's manufacturing complex. 

The proposed cogeneration facility, then, would be an 
1nteqrated system comprised of currently operational back-pressure 
tUJ;'bine$ 1 a condensin9 turbine, and waste gas and natural gas 
boilers and the proposed combustion turbine generator, heat recovery 
steam generator and electric and steam interconnections. 

ATrnCHMENT D 
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·Monsantl:I currently bas qudifying facility (QF) status for 
ita present C:ogeneration facility. Monsanto has not souqht a 
reaffirmation o.f its QP' status WJ.th the Federal Energy Regulatory 
Cotllmis•tori H~E!lC) ·~nee the final design of the proposed combined r 
cogeri"!r~tic:m .. f•cllity 11rill not be available until a lessor is 
secured~ Mon.t1•nto has stated, however I that the combined 
co9emetattoi-.. facility •:wu1 ~signed and operated in accordance 
wltb tbo requirements necessary to maintain OP status under the 
Federal law~'· 

c9~f¥trllcti9n of the QF is expected to begin in January, 1987, 
wi,tb cOllltlle(,ciaJ ,operation to commence during 1988 pursuant to the 
~·~r111s of ., '~.t.ut·tl""key• contract between Mons4nto and a yet-to-be 
IJ~lected man.ufacturer/lessor, The lessor wil 1 finance the f aci lit Y 
and hold title to it for lease to Monsanto. 

'rbe essential tei-ms of the proposed lease are as follows. 
The lease woul.d be for a minimum term of not less than five years. 
At the e.nd .. of the initial lease period, Monsanto would have three 
optic>ns: renew the lease: purchase the equipment at its fair marltet 
value, or pay for the dismantlement and removal of the equipment. 
Monsanto would provide the .fuel for the facility to operate the 
equipment;.; would own and consume on-site all the steam and electric 
power pr'odu~ed bY the equipment1 be obligated to make fixed lease 
.payments to th.e lessor 1 · and would be the holder of the · QF 
i:ertification from FERC. 

Monsanto's lease payme lts would be fixed throughout the term 
of the lease. These p1;1.ymen ·.s would be independent of electric l . 
.g.eneration, pro.duction rat.es or 11ny operational variable and would 
include a negoti.ated r.ate of return on the lessor •s investment 
co.111par.able tp the interest rate in traditional financing. Lease 
p.ayinents would continue to be due during either planned or unplanned 
ou.tages of the facUity, Throughout the term of th~ lease, Monsanto 
would be resppnJible for all costs and expenses associated with the 
maintenance, rf:ipair, replacement and operation of the leased 
equipment, including tne repa.ir or replacement of major capital 
items, taxes and insurance. 

The lessor would hold legal title to the equipment, receive 
Investment 'l'aX: credits (ITC) and depreciation benefits associated 
with it investment, and receive the fixed lease payments throughout 
t.be te.rm of the lease. The fixed price renewal terms of the lease, 
should '"°n.sa.nto decide to renew the lease at the end of its initial 
ter.m, ~.s cather finan.cial terms and conditions of the lease not 
delineat«!.d ber,e., would be dictated by the applicable revenue rulings 
issu.ed ·by th'e !Qternai Revenue Servic~ to insure that the lessor 
received the facility's associated ITC's and depreciation benefits. 

The lessor would have no control over the use of the facility 
other than ai:1 the beneficiary of covenants requiring Monsanto to 
11.1aintain the equipment in good repair and operate it in accordance 
with industry standards, 

DISCUSSION 

Issue l: Would Monsanto company's (Monsanto> proposed lease 
·fl_nancing dt lts cogene.ration facility result in or be deemed to 
.con~tUute a lawful sale of electricity? 

This Commission has taken the position that a OF may not 
~n9age in a retail sale. In re: Amendment of Rules 25-17 .ao 
through 15-17.89 rela.tinq to -eoqeneration, Order No. 12634, issued 
ill=fa6er 27t 1963 at 21; in re: Reeea! of Rule 25-17 .835 and 

L 
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f~ogtto'iff·'~f~'.,f:'Ru.les .25-17;.88, 1s,.u.sa2. and 25-17.883 - Wheeling of 
,,:iC09en•rateCJ:c\Energy1 •Reta'il" Sales, Otder No. 15053, issued September 
"'~'7~·1hs · a~·'<9•10. · ·· 

.~ .zSi~c:e ·tt' ts clear ftom l'!onsanto's petition that it will not 
.h9:~'.q :~·).¥~.l;'i,,j,~'J1i:;,1~. ;qcl' '~Y;er.Y, piepe• of equipment constituting the 

'. . rPr.oP<?Sed''\(::Q§~~~~at~Q!\,,:,fac.U~J;Yt ;wUl a prohibited retail sale occur 
~*:"between .t'tie•· l;essor; of the QP?> and Monsanto? Based upon the terms of 
' ••"'J!~'~!nto 1 ~ p~f,>P,Osed leas.e a9te~ment, we conclude that no sale. w~ll 

'"1o'ccut;·•'i- ;. iKOl'la&(l:tP i~· ,lea$lng equipment which produces electnc1 ty 
:;~~.ittte'r.,:ttiafi::%6uylng :e1~ct'tici'.ty th.a.t tJle equipment gene ta tes. 
·;-_·:~f~ •" ·:·· ".·ic ;:-<·~:;,\~?,-.. ;~-<-~ ·_ "~'.:''~~·-·)- <> - ~~-:~,.·~ c~.; ·;.-;• • .. - \. 

;/~~ ~· §~~!L~,·~B:rri#i!l$iQn :i:s · .huppprted by the terms of the lease. 
· ~:r~9~pqJ::tt~''' !.ease ;,~rm, HO'nsanto would be solely responsible for 

. ~!.l zc:oa,~~. ;~~~ .expenses as.socia.!;.ed with the. maintenance, .repair, 
~.~l>J~9.!t~,~~'<~!'li.! ,0pe,r'!ltion of the. leased equipment, includl.n9 the 

:.: .... {r!~~~r.'.'1,.•()~ .... t~'?~~cet,iten.t ·of m~'9oi: capUal items, procuremen~ of fuel 
. ,0\(0~· .th~ f.a1!?J'.ll·:~~,~:~&~~.x.~~'*anp··1ns.urance. Most importantly, Just a~ in 
,.;·'0 t.~~ .lJt.f.~esc.·9~.f!i~41l;;:Jt!lUtOJl!Ob:l.le, the lease .payments would be fixed 
;;•;•?c~!t,rou'i,li<!~~: #i··~~"te,riii ·:pf the lease. These payments, based on a 

·neqoti',_~~4 ,r~~e of re.turn on the lessor's investment, would be 
indep~nd•nt ~f electric 9enet.ation, production rates or any other 
oi:iel:.,._ional ~ariable of the facility. Thus, lease payments would 
c:onti'r)µ~, ·l;o lie.'•:due during eithet planned ot unplanned outages of the 
~.a'Ci'lt~y; • 

' All the risks of operation of the facility are retained by 
Monsanto, '!'be only i:isks shifted to the lessor under the proposed 
arcangeJllent .ate "the r·~sks <tssociated with ( l) tax law changes (ITC• s 
and dep;ec:i,'atiOtl. benefits are discontinued or so modified that this 
faciH.ty does no~ qualify for them); (2) the inability of the lessor 
to util,ize th¢· ITC's and depreci·ation benefits associated with its 
investment in the facility due to lack of taxable income; and ( 3) 
lack of r~sidual value in the equipment after the expiration of the 
1ni ti al term. 

These risks are exactly the same as those retained by the 
lessor of any plece of equipment. This is reflected by the charge 
tc be .paid by M.onsan to, not a charge based on consumption, i . e. , per 
ltilowatt h~ur, but a fixed payment per month based on the fair 
market Vallie of the facility. These fixed lease payments, coupled 
with 'Monsant.o's sole responsibility to operate the equipment and 
t:heret>y produce ~lectricity, clearly support the. analysis that 
Monsanto '.!1 lesso.r is providing the means of producing electricity, 
.oot sellJ.n9 electricity per se. 

GU1f bas argued that this situation is analogous to the 
-shated eav1n~s· scenario addressed in section 255.258, Florida 
Statutes. S.ince the "shared savin9s• financing used by state 
a9eneies needed a ,statutory ~xception, then, Gulf asserts, 
Honsantci•s proposed financing is th~ sale of electricity and needs a 
specific statutory exemption also. 

~his logic is faulty, however, since Monsanto's obligation to 
make payments based on the fair market value of the faci.lity, not 
its ener9y production, also distinguishes this lease arrangement 

47 
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;n~'iJi.'~~i~~,~.--<~i:~·ipgs• arrangement addressed in section 2ss.2s0, 

1$~(:Hon .2SS.i5J, flori.da St&tUtes, which provides definitions r 
fpf .J::~r-~ 0;µsed Jn Sec!:Jon ·2ss .• 2ss, defines shared savings financing _ 
as fR~l;J:>W_ES:: , . .. . . 

·,- ' 

(5) ·~b.iit~.P Siil.Vin9!;_· .fina11cing" means the financing of 
e,oetg:i · conservat~_on measures and maintenance 
services through a private firm which may own any 
purchased equlpment for the duration of a 
conl:.t:flct, wtiJcb shail not exceed 10 years unless 
so ~uthQr.:~aeq .by: the. divi.sion. Such contract 
shat'!. s2eclcfy -that the or:i.vate hrm will be 
iecompeli$ed .e'ither out of a negotiated portion of 
tne · savlngs resulting from the conservation 
measures and maintenance services provided by the 
()d.-vat~ firm or, in the case of a cog.eneration 
, ro. ect tln:ou b the avmetat of ii rate for ener 

ower ·t ·an:;wou · ot er.wise have been pai or the 
same. u etrer:gx ;f rot\. cur: rent sources~ <Emphasis 
suppUedf · 

. ' 
Unde,r ,tir:i.;~ .(:ina~cinq arungement, the payment to the owner of 

the co<1enetat:!e.rr:<ill~il.'4{~y";;~ lin.ked t9 the pC'oduction of electC'icity 
an~ tl1.etmai •eit.9y_;;~~:l;f/':t:ts c<m~umpt.ion by the end user, the state 
·~:g~ncy. Sbou:l() .~?lerycO:i;Jener,at;<m fact:Ut::y bf>' inoperable, no payments 

'v°Q11l.d. be requfred of -~·hei;cSt::ate 1'gency to the owner of the facility. 

Monsanto arg!Ht8 that but for title bein9 retained by' the l 
lessor~ the pr.opo.sed l,-ease ia identical to a purchase by means of 
tra.di.Uoo_i!l .debt:: financing. Again, the key element of this analogy 
ls that :t1le p~pents at:e fixed and based on the asset's fair market 
valµe .plus. ·a/rate of ·z::eturo (interest), not on the amount of energy 
~z::oduce1'. ·Reg~_rdle's~ ·of whether the facility produces energy, 
Monsanto ls obligated to make its •mortgage« payments. We do not 
disagree with this character:ization. 

£,l:ther ·b.ased c:m the lease analogy or on the debt financing 
ancllogy.~ no sale of e'hctricity will take place between Monsanto and 
Lts lelils?r under the proposed agreement. 

ts.sue l: Would HOnl:Janto•s proposed lease financing of a 
cogt:ineratiop facility cause Monsanto's lessor to be deemed a public 
utility under. Fl.orida law? 

As dlscU"ssea .abov.e, we are of the opinion that no sale of 
electric'ity woUld t~ke place between Monsanto and its lessor. 
1'!Jerefor-e, Monsanto 1 ~·,'J.t:is$or would be supplyin9 a means of producing 
elitctU.city, not .. •aupp:l'yJng electricity • • • to or for the public 
~ltnin this st.i,st;e• pursuant to Section 366.02(1), Florida statutes. 
cMonsanJo's lessor, tbt:in, does not fall within , the statutory 
.de£init•ion of $ection 3.66.02(1), Florida statutes, and is not a 
publi-e utili.ty l.!t:ider Flor id.a law. 

JSIJU• 3: WQU.ll1 Mons.,nto's proposed lease financing of i.ts 
c~~~1'eraUon hcility' .i;iubject either Monsanto oi: its lessor to 
.r•99l,~tion _l)y tllis Commission? 

·:·~. No. We.re Monsanto to purchase its proposed cogeneration 
tiqµipment, this C<>mniiss.i~n would have no jurisdiction ovei: either 
·~'1•· o.r ot Monsanto. A cuatomer can clearly choose to serve himself 
~n~ •so lon9 as a cu•iomer serves himself without the involvement of 

L 
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reg11lat:ed utilities., the .CoMission has no interest in the matter.• 
Oq!e:c NO•, ll~.34 a0t. 22. 

AS -Oiscrossed above in Issues l and 2, Monsanto has leased an 
asset, the qualifying facility equipment, that will allow it to 
generate itJJ own thermal and electric energy. Monsanto is, 
th.erefore, serving~-. .£.teelf and neither it nor its lessor would be 
subject to Collllllission jurisdiction i.:nder Chapter 366, Florida 
statutes, 

Issue 4! Is Monsanto entitled to purchase 
backup and maintenance (•standby•) electric power 
non•discriminatory rate~'! pursuant to approved tariffs? 

supplemental, 
at applicable 

, We· di> not co.nsidet tbis issue to be an appropriate one for 
•·;resolut·ion in:~: a declaratory statement. There is no · question or 
:d;>Ubt that pursuant to the controlling Federal Energy Regulation 
Commission ·Rules 18 CPR 292.JOS(b) and 292.303(b) implementing the 
Pµb.Uc Utilities Requlatoi:y Policies Act (PURPA), and Rule 
25-11.()84, Flor;ida Mm.inistrati:v.e Code, Gulf Power Company must 
provi;'3e . •st~µ.~by" e1e~tric .power at applicable non-dis er iminatory 
tar.iff (ra.te~ to .Monsanto in lts capai;:lty as operator of the proposed 
qualifyin'9 facility. 

For this reason, we make no decision with regards to this 
iss~e. Therefore, it is 

ORDBREP by the Florida Public Service commission that 
·~i:insa~to. ·CQ~pany•s proposed lease financing of its cogeneration 
facility does not result in nor is it deemed to constitute a lawful 

, aale of elect.ticity. It is further 

ORDERED that Monsanto's proposed lease financing of a 
coqener&tio·n f~cility does not cause Monsanto• s lessor to be deemed 
A public u.t';Hty under Florida law. It is further 

ORDERED that Monsanto's proposed lease financing of its 
cogeneration facility Will not subject either Monsanto or its lessor 
to regulation by tbiS Commission. It is further 

OJU>'ERED tnat ~onsanto's entitlement to purchase supplemental, 
backup ~nd maintenance ("standby") electric power at 
non-d.isc.rimiM1tory rat~s is not an appropriate question on which a 
4~elarat6~y Btatement •hould issue. 

By ORDER of the Florida Pllblic Service Commission, this 22nd 
day of · .,J,lPC!7MBFB ·-' 1986. 

(SSAt.) 

SB 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

by· ·~~ds 
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. The follow}n9 Commissioners participated in the 

diziposi ti on .of this .matter:. 

' KATIE NICHOLS, Chairman 
GER.\LD L. GUNTER 
JOHN T. HERNDON 

MICHAEL McK. WILSON 

ORDER DENYING REQUEST FOR SELF-SERVICE WHEELING 

BY THE COMMISSION:: 

Pursuant to Noti'ce, the Florida Public Service Commission 
held public hearings in the above docket in Tallahassee, 
Flodda, on D.ecember 9 and 10, 1986. 

APPEARANCES: MATTHEW M. CHILDS, 
.Davis, Suite 200, 
Tallahassee, Florida 
On behalf of Florida 

Esquire, Steel, Hector and 
201 South Monroe Street, 
32301 

Power and Light Company 

JOSEPH McGLOTHLIN, Esquire, Lawson, McWhirter, 
Grandoff and Reeves, Post Office Box 3350, Tampa, 
Florida 336.0lo-3350 
On behalf of Thermo Electron Corporation 

JASON UROWN, ESG'Jire and ADAM WENNER. 
Suite 2Sl0, Metro-Dade Center, 111 
First Street, Miami. Florida 33128-1993 
On behalf of Me.tropolitan Dade County 

Esquire, 
Northwest 

'. 

MlCHAEL B. TWOMEY, Esquire, Florida Public 
Service Commission, 101 East ·Gaines Street, 
Tallahassee, Florida 32399-0863 
On behalf of the Commis.sion Staff 

WILLIAM H. HARROLD, Esquir·e and HAROLD McLEAN, 
Esquire, Florida Public Service Commission, 101 
E>!st Gaines Street, Tallahassee, Florida 
32399-0861 
On behalf of the Commissioners 

SUMMARY OF DECISION 

In this case, Metropolitan Dade County (the County} 
petitioned tllis Conunission requesting that we require Florida 
Power and Light Company (FPL) to utilize its transmission and 
di,stributiqn system to "'°'!heel" power from a qualifying facility 
(:OF} located it'l the County's Downtown Government Center to the 

0C::ounty•s 'f~cil'ities at the Jackson Memorial Hospital/Civic 
<:~ter complex and other County locations. The County's 
petltlon was filed pursuant to Rule 25-17.0882. Florida 
~c;bntnistratlve Code (the Self-Service Wheeling Rule), which 
provides that we may, 1,mder certain circumstances, require a 
pµbli~ utllity to "provide transmission or distdbution service 
,to .enaple a retail cu.stomer to transmit electrical power 
$fe~e~at~ by the customer at one location to the customer· s 
facilities ~at another location." Determining that the OF was 
:folnt:l.y owned by the County and a limited partnership of other 

,. 
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entitif!S and'~ .ener¢fore. was not tbe same entity or customer as 
't '' 1fnt'fj~ ~h(c}\ .)¥.'S; :tc> ,tf!C:eive the electrical power. we found 

;:/,t .. '~;·,£.~!i~:,•g,i~iJ.(>~;e,<f 1*:.~~~s'action was not sel_f-service wheeling 
;($~)~.:·,;anti· ·i:ie<;J.l~!i 'to order FPL to provide the requested ,-
servj{~e:... '.;\ 

PROCEDURAL BACKGRQ!m.Q 

Qi).{~'!~ite l~; •. :k~.~nf if;~~ (:ounty filed with this Commission a 
Pe~:rt.\p~;!:'tt"li!~\i,e~t*n~ that we issue an order requiring FPL to 
pr9vi4e 0 ··:i1..f;ransmiss:i:cm services for certain of the power 
geaerat~cf'.:at the .QF located. at the County• s Downtown Government 
Cente.r tb •ce.r.t:;ai.n of the County's outlying facilities. :; . /::r-·- -- ;;~; 

.. ·.·· "~"'~n;;fq'.);y'.o~,·i:!Jfi6,.FPL tJ1sponded to the County's petition by 
f~'liM ~ ,!':fQC:i~fl . to oi.sl'tliss and for More Definite Statement, 
111.t\ic:b.··icn•Uenged., among other things, the County• s allegation 
'tlHlt . the ~eq\,Otste4 .. transmission service constitutes ssw 
pU.~SUJJnt. ~9 ~p~e 2!>.,.1~~~B8f, .Florida Administrative Code. FPL 
asked tM.t ''~~~.; ... f?~!ln~~·.s .p.e:tition be dismissed or, in the 
altern~t:iv4f#':'<\tl;t'if€' j.'t J3~ chrUied so as to adequately apprise 

•FPL,. ~f · ~~~:' ',~~~l;# :1J~t:,tii:~ ;ind elements of the requested 
tf'ans~is.~:i?,~~ Sf!f'i~~.c.~'· \Qn 4µ1 . .r 21,. _1986, the county filed a 
Mellll)ra~UJll ,~n. pp~os;J:tio~ .• ,t:o <FPL• s tno t 1on. 

~~llt• .:Pit,.rfPI.',s motion was heard OI\ September 9, 
pt;.'ti'ril~. tlj'-:C9unty•s petition was dismissed with 
'. nd •. ·,;i:>ifbe '.County filed a revised petition on 

"·., 1~,~~~~~~.i;~, A :~~ehttai:illg conference was held before [ 
· l.siS:t :;•t}ti~hol:11 on 'September 22, 1986 and hearings were 

.$1'~ij;1b;~!ilii?j~ 9 ~nd 10, 1986, wllen we heard the testimony of 
. ·11e'!fen· ~i:t:ll~ll=-~s.. T~~rmo Ji!lec:tron Corporation was granted 
i.n~~t!eA9~, "t:ja,t:us at hearing. Having considered the evidence 

0p'r~~e,nte'!:S'.:':•.t' heati.~g arid tlie arguments of the parties expressed 
in ~~.e:~rr'·pp~t,..,l:l:e~.dnq briefs, we })ave determined, for the 
rea,,~~s 't~~t ,t-i>l'!ow, that the County's petition must be denied. 

':BACKGROUND AND NATURE OF REQUESTED SERVICE 

~·'·.·.··i·.·.:., ... ·.· ... ·.·~.•.~.1.z1 ..... 2Ji.1'.e ... ··.-·.· .. ' qf~~~ .of poli'e<: to be wheeled by the requested service 
... a . ····:w.a'tt (MW) ct:nnbustion turbine, which is located on 

"'+~un,py,..;.,· .. l.~nd ,adjoining the County• s Downtown Government 
C4!nt'er1 ...... Federal ~ei51y Regulatory Commission (FERC) has 
'ruled th .ti.~· coll\tl~stion turbine and its anci 11 a ry equipment 
1,s a.~·qua . ''.Ing cpg~net:ation facility (QF). By utilizing heat 
·~.~j,ei.;~!$11:f .pm t~~ :~~s turbine. the QF is expected _to pri:id1:1ce 
·~~f)~;~:t~!l=ii :;of· .<;ltlll~cl'' water and 170 gpm of hot water in add1 t ion 
'to i.t~ ''i?lJ.~c.ttlc 9ene·r.a~ion. 

The owneuhip o.f th~ Qf is rather involved. The County 
has 1.eqal tlt;le to t.he ;f;>uilding in which the electrical 
9el'.lera~~r\S,e9uipll\ent is lo,ca'ted, tile land on which the building L 
·is .. ·. Jpi;:~.t.~d# . ~n 'absoi:bttof\ <miller plant, heat rejection. 
·:Aoo1!!!'~~)·~ ~' •cil:l'.i;t;led water: circulating system, electric and 
the,J:tn<Jl' ,.<U$t:'i:it>ution .systems. a standby emergency 
4~f;lse~-g~ntt!t.a1:ot and its fuel oil storaqe tank, natural gas 
J..ns~41la1;.'}.t)n~ gas lin~s, a gas compressor room, an 
int · . t:ion installation with FPL and electrical 

.,sw,l ·The <;outitY does not have legal title to any of the 
. c!lt wUl :actually produce the power it seeks to have 
FPL. -:,-, ~ 
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T~~ actu;sl electri'Q generating equipment, consisting of 
gas t-1.tl)j.nes, st·eam turbines, heat recovery boiler and electric 
poy.t;; ·9~flC,rator.s was Jun4ed through the use of a lease/sale 
at~~n9,emen't.., , Pn~~r ·this arrangement. the debt component of the r 
U'nj*c::in~.\~at& ip.to~ided by the Bank of Boston, while the equity 
component was raised through a limited partriership formed by 
Winthrop Financial Corporation, called · Florida Energy 
Partners: Flo.rida Energy Partners, in turn, leases the 
financed ~qu.i,pntent (.gi::lnerating equipment) to a joint venture of 
Thermo "f!lectron "anti Rolls-Royce subsidiaries called South 
E'J.orida \(:Qgeneration A.ssociates, which will operate the QF for 
the 16 ')rears o( t.he lease. This lease (the Facility lease), 
also ,Ptovides that South Florida Cogeneration Associates has 
the e>ptiort to putQbase the generating equipment from Florida 
Ener.IJY Pal'.tners i'l~ the end of the lease term for its then fa i c 
ma.r~t 1'alu~, wl\'i~4 is estimated ta be $7.S million. Thus, at 
thj.s ju~c;~~,#~• 't~e (:ount;.y• has title to the QF's building and 
·t~e <'anci.fl,"fy equipnlent., while Florida Energy Partners has 
t;j.~1'°. tP.' 't;l'l~ genetating equipment. South Florida Cogeneration 
~soj:'i.at~IJ. 4.Qes not have title to any of the QF's equipment, 
but !las •'Jeasebojl.d intere.st in the generating equipment. 

In ()¥;~~-= .·~q• have posses:$ion of the entire QF, South 
f!or.iajJ,'. "•~~E!rt,l':ati,on Assocjales leases the building and the 
~n.c;~fl~;!Jj~e,ciU'f.p.IJlent ~tom the Ccunty pursuant to an "Agreement 
&tld't.•ase .o.f E>susce -nd Ancillary Systems," (the Space lease). 
A.II r•nt, •SOuth Florida ·.Cogenention Associates is obligated to 
P.~)' the ·C~1.1-nty ()ne,..;half of the net-after-tax cash flow from 
01;>er11t.i.n9 ~JicEJ QF., .. A purcliase Option Agreement {Exhibit D to (-
,the #>~-~~ le.a:Je) gr"nts the county the option to purchase the 
gener4Sting ;~quipment !.rom ~outh Florida Cogeneration Associates 
(or paym~ll.~· of $1.00, As is more fully rH scussed later in this 
order# t!lit Coµnty's exercise of ·its option requires South 
Flodda. ~~eine'ratipn Associates to exercise its option under 
the Fac,iilti lea!ie to ,acquire the generating equipment from 
florida Enier9y P;irl:;nets. Furthermore, although the exercise 
pr.ice o,i;:, tn~ ~eotintyJs option is $LOO, the Purchase Option 
Agr.eement &ckn()~ledqes that the consideration for the option is 
the C<ul,~tY'$ pedor:mance of its obligations under the Space 
lease atuJ tlle f;nergy Purchase Contract. This means that, under 
all the pert.;,ient contracts, the County would pay for the 
9enerat:in9 eqi.ii~en:t througho1.1t the 16-yea r term of the lease 
.a11d, at the. .end, Winthr.op Financial Corporation and South 
F,JQ'rida C~gen'e~ation · Associates having been made whole, the 
·county would acquire legal title to the entire QF. 

-,;"pe County gains its entitlement to the output of the QF 
.througl),.:the "~ontract. for; the Purchase and Sale of Electrical 
a('d Tnetmal ,gf1ier9Y" {E'nergy Contract) it had entered into with 
$out)) FJoi·i(la Cogener.ation Associates. Pursuant to the Energy 
C()nt.~~¢.t, S9,~l:;Jt Florida Cogeneration Associates agreed to 
opetate th~ QF and jSell to the county, and the county aq reed to 
purc::h•lile •tu Jll of the p()We.r from time to time produced by 
the ·ra¢1l,ity' and (U) Therrnal Energy from time to time produced L 
~ .• d• s~t:)~e.f;t to va.ric;>us conditions. Th.e County is obligated. 
~o .l{S.~,~ ~lJfi':c'cQV'.i:i •J:lOWer for "(i} all of the requirements of the· 
t=O\l,ll~Y.'·tq·,tlt'e·0owntown Government Center and {ii) all of the 
r.eqql~.~n~.$' 'for Pow~r of ea.ch ct.her buildin~ or facility owned 
or.··1oce'1pie(! by the County for which a transmission arrangement 
may be established. • • " 

In the even.t that the County is not able to use all of the 
pp~er f:tQJ1! the Qf, the County has agreed to resell the excess 
t>~wer at the best obtainable price to "Other Energy 

. ' . 



Pufc:haaeu. • Altern,tively. South Florida Cogeneration 
Assocbt-s maY:~ subj'ictito .the county's approval. arrange for 
thii''sale .. of :t!'.x(:ess''iif{ic;.Q'C to. •other ;;nergy Purchasers." 

~-.,,- ~ -~·"·~~--,~~~~, "'<' :---,.~~-.-i~-~.--·."~f~~yi·)~~'•' ,. 
'.F<?t .. t!J:~~ PJ~"~(:t~!!!V,.fed:· to t1!e Coun~y, the ~ounty pays to r 

.SO~t;,b•P.~lpr?:cfa' Co9~1141,r1lb(ln Assocutes its ~Equivalent Power f 
Costsc;" .wnich ls de~l'ned by· tbe contract as "an amount equal to 
the . ft!O.St ·favorable cost of. service which would have been 
ch~,t.9~· b.t:£florida 'Power and .t.i.gf!t Company . • • for the same 

' ~.!1i~.~'.i':1~f,,, •:~'t!..C:trica·~ p,owen consumed at . the same times of day 
· dur:~n~ ':t~~!H~Ji!me pen~d..:' 

~<'. 'c 

Oh Oct:Qbel' 1, '1985, FPL and the County entered into an 
"tnterc;o.nnectlon A9reement £or Qualifying Facilities" 
Onterc:oJ:inection Agreement). which provides that FPL wi 11 
pt¢vlde ~pprQpriate r~tail service for the [Downtown Government 
Cente-rl ,~t lnterconnec:t.ion Point." 

The county anticipated that approximately 10 MW of 
electric .power torould be usel;i in the Downtown Government 
Center. It transmission services wete available from FPL, the 
;Downtown. Go11ernment Center would consume al 1 of the chilled and 
'hOt w:ater pr.oduced ·by the OF, except tbat l MW of electric 
;:~P:o\f~r :w()µ'!d)be use!1 t,o· p~oduce chiUed water that would be sold 
to :tile '$~·te of Flor;id_a. pµuuant· to its petition, the County 
requested that wf!t requu:e FPL to transmit the remaining 16 MW 
of eleetr:i.c power to the County• s facilities at three 
additio.nal locations. They were (1) Jackson Memorial Hospital 
and Civic Center, (2) the Dade County Water and Sewer 
Aut,borl.ty, and (3) Dade County Arterial Street Lighting. Dade 
CQunty prQ'posed to P.!IY FPL a wheeling rate in the range of 5 to 
1 .s mi'Us/kWh.• , 1 

The County stated that. if its request for SSW were 
denied, it .would construct its own transmission line from the 
Oownt~n . Qoyernmcnt; . Center to the Jackson ·Memorial 
Jtospit'a~>".'Cide. (:entet Complex, a distance of some two miles. 
Furt:he'rlt!Oie:;~.·th~ ·~co11nty .stated that it would utilize electric 
enet:cjy ".;~~i:>m.~t't_ie QF ;~o p(ovide chilled water to others near the 
t>ownto'°'n qovet'nment ;center. The County argued that. these sales 
of cbille<l w•ter wot,ald displace the use of electric energy from 
FPL~ whi<:h otherwhe would have been used to operate electric 
chH•le:r:S. 

Altbitlgb the County acknowledged that FPL's provision of 
SSW to t.lie · three . desind locations would result in a net 
red1.1etio{l in the utilit:r•s revenues, it argued that FPL would 
s.till b~;~tter off accepting the wheeling rates, as opposed to 
fQrcl;ig \f:1'ii.,;.p~µnty· c~~. construct its own transmission line. The 
Colin.t;Yi'!l'fiin~'.<i,ined<\•th:at the latter wo~ld result in FPL losing 
f~.~Jt r,¢~;-.ip~ ·sales revenues and the wheeling rev~nues. Using 
· th¢se '~W:f'.th SSW" .and JO'without ssw• scenari~.;1, the County 
cqnpluded. · ttiat the. ~osts to FPL's other r-:cepayers would be 
.lower U Sl;il<j ~ete ~ri:wided than if it were not. 

~'; : '.~ 

:' ~F.fNi:>tNGS .OF FACT AND CONCLUSIONS OF LAW 

.Issue l! ~.ether the ti:ansactions described by Dade 
<:ot.uity•cs Petition toe the tt"ansmission of the electrical output 
(t-onsllliss\~:>n service.> of the cogeneration facility at the 
DllW.nt()wn Government Certter (facility) is self-service wheeling 
(SSW)~ 

[ 

L 
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.,,,, . At the outset;, we note that we are here to interpret the 
~~·().'.:~''asPPlicat;iflity, o.f 'o.ne of our administcative rules to the facts 
~'!:l! Pies:enteli by this' case i!rtd, accordingly, to determine whether 

·th'e t:ounty is entitle.d to·:the service it has requested. It may r 
·be tie·l.pflit to keep in niind·t)lat the requested service involves 
grdedng an invoat:or-own•d. ''!llectdc utility t;o "hire out" its 
privately-owne~ transmission/distribu~ion system to another 
'puty. Thls rule.- Rule~·-~25-17.0882, Florida Administrat:ve 
«!od~~ was pr-:,J11ul9ated in . Docket No. 840399-EU, in which we 
con$id!!red \incl . rejected. the ''•notion that any customer could 
~emand ·:4\\:cess to a utilit;y·•s tnnsmission/distribution system 
if willing 1tO .,pay th.e associated costs. Considering that there 
is ao fei;!eral or FlOrida statutory right for a generating 
customer to :se.rve either itself or others over a utility• s 
trari$missiocn/.distr:ibutipn system, we limited our rule to ·those 
who de:sired to s~rve themselves, as opposed to those who would 
make .sales to others. Having made that determination in Docket 
No. 840399•EU. it is not our intention to rehear it now. 

Sy it• revised petition the County requested that we order 
FPL to utilize its privately-owned transmission facilities to 
tr-ansPQrt power from one location to another for the county• s 
benefit. The County's petition was pursuant to Rule 
.25-17.0882"' Florida Administrative Code, which provides as 
follows: · 

Transmission Service Not Required for Self­
Setvt~. ·Public utilities are not required 
to provide transmission or distribution 1· 
service to enable a retail customer to 
transr.iit electrical power generated by the 
customer at one loca··ion to the customer's 
facilities at another location unless the 
customer or the utility demonstrates that 
the prQvisipn of this service and the 
c:hatges. terms, and other conditions 
iitSSO'(:iated 'with the provision of this 
service are not likely to result .in nigher 
C()st electric service to the utility's 
general body of retail and wholesale 
customers or adversely affect the adequacy 
or Teliability of electric service to all 
customers. 

ey its title. the rule addresses "self-service.· 
Webster's New Collegiate Dictionary defines "self-service" as 
•the se·rving of oneself .... " "Oneself,• in turn, is defined 
as •.a p.erson's self: one's· own self And, lastly 
Webster~s defines "self" as "to, with, for, or toward oneself 
or i .. tself." 1'his dictionary contains close to four full pages 
of Wo.tdjs modified by •self." Not surprisingly, their conunon 
theme ie t,hat they are things done "to, with, for, or toward 
oneself or itself.• Our rule is consistent with the common 
usaqe Of t~e term "self-service'" and speaks to •transmission or L 
-distdp~tlo!l ,service to enable a retail customer to transmit. 
electr.lcal'','powet genera.t,ed by the customer at one location to 
the Cllstomer' s facilities at another location. '" Thus, 
the question becomes whether \.le intended the •customer" to be 
tbe•s.atne entity at both ends. 

Self-service wheeling or SSW is 
the owner of the OF is identical 
fac:i Uti.es the electrical power is to 
wn the cue in Oocket No. 861180-EU, 

clearly applicable where 
to the customer whose 

be transmitted to. Such 
ln re: Petition of W.R. 
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tCo. for a declarator statement. There, as is 
.. ··o~de~ ,NQ~ 1:7389, all parties a9reed that Grace 

1;~ .• :.~.h~' ~og~neratton fac.ility at Ridgewood and the 
herat'icl :t''.~i~t::, 'soµgbt to have power "wheeled" to at 

%\fl,q~j:ly~r·~> ~otw1thstanding the fact that ssw 
• . ... i!CJ"Us.e; ·'the . same cus.tomer was to be found at 

bo .. :~W~i?~.1?f tbe · 'a.t~'ited .service, the requested service was 
denled'"~t)'ecause il!ie ·''foun\1 that Grace had not demonstrated-that 
pr.o'.V:i•~gl) .oe ·~ll~ S,§W was n.ot lik~ly t.o result in higher cost 
ele.et.1'.ic servJ,ce. to T.ampa Electrl'C Company's general body of 
cu'~t.···"·' ... . . .... ' . . ·.· ' 

·ca$e" at hand, it is clear from the evidence, and we 
the requested service is not SSW and, therefore, 

that ;J~ule ·~$.-17.0882, Florida Administrative Code, is not 
~P~t',i.C'a!:»i", .. Th~.~ determlnation is J1ased upon our finding that, 
whi'.t~ ,j: µstQl!Je.rt ·to .recehre th,e "wheeled" power is clearly 
·f;he··.'; ·•···.<, 'i1t"JS ~~IS't as clea.r that the electrical power to be 
'wl\E!e~ ·;~;~':}<not' "9~neril!:e4 tiy• ·the County as required by our 
tu·p~. ·,~.'· ,,. ·" ·· 

Co#nty Jle~er d.isp11ted that it lacked legal title to 
•.. E" ~9t, '...tifgre specificaUy, that it lacked title to 

::c•".: ' r.ati11g;',equipment." Rather, the County argues 
,; , .•· .. ·.· to t;lie· ~bu:siness and economic realities to 

::w:il,e e'r, .·'tor 'purposes of the rule, the customer 
· ... ··. (:t1i'lsJdh111~ the owner of both the facility and the 

r~te '1'i)'a$'1)i to which p.ower would be wheeled." In pursuing 
thh theory, .tP,e county states that it has legal title to the 

iL.l:a';''t'.\•~fiUlp!lient• and •equitable title" to the remaining 
atl'n9';;C:(;ia(pcp~nts· •. We rejeqt the County's theory as being 
i.H:ci:ent .'to• .establ'i.sh it as the.. customer generating the 
--"_~---A'e-, .• -. -•-: ... , 'i-~:' ·;-.· ·- ·-· --· ~ 

~~klS i(ppl!t'f!_nt· from the background facts recited earlier 
in ct~ls or!i~r, the c9unty has title only to the building, some 
lle~~-fq~•,;-'~i'\d:.#r: ;pqndit'i0nin9 and other ancillary equipment that 
it .!~~1i·>~fi~,;9,9ri~.er 'Jn Jpo~s~s,si9n ·of, because .it has leased it to 
o.nothe,f-'·J:!a~t;y, . 'The, gl3~er;ahn9 eq1,1ipment that wi 11 actually 
p'.~od:1,1c:~: .. t.:1ie eler:tdr:al 'power is owned, or. tit.le is held by, 
ei'~her '!'fl?nthtop Financial co., Inc. or Florida Energy 
Pattn~~·~" ln turn, ~ei.·ther; of these parties has possession of 
~~: tJf3.~f; · ;.91? .,e,Quip~~pt ·.b7c'1use it h~s been leased to South 
F~g.r;:i.d~: • e;~~fon. . r::i.:ates, We find that the County does 
tl9~'0t .. 9~ tbci! e:r rical power to be wheeled because it 
m.u·st fJ .. ... . ... urchase :tne ppwer f.rom South Florida Cogeneration 
~$S~i~t~s .•pursi,lant t;o •tfletr contract. We conclude that this 
relati()n~hip ar1(! these facts do not qualify as SSW pursuant to 
Ru.le 2s ... p.(MJ82, E'~,or:t(!~ Administrative Code. 

w~ ~Qte •that .• t~e County' .s equitable title argument rests 
.on its opti<m to iicquire title to the generating equipment from 
~outh· ·f;i~;(f!da Cogent!ration Associates after the latter ~as 
e3'e.relr:u.;1d .Jts opti,0n to acquire title of the same from Florida 
ttnerqy ,Part;·n~.r:.S. iAlthOU4i1h not determinative of our rejection 
of the <:!?,llnty"s eq1:1JtaJ;>;~~ .~.~tl~ theory, we note that the up to 
,$2;s fl'lill·~:On the eou11ty: ,.,.ru have to expend to exercise its 
,ept~c:m '..!s a ~ar .<=CY from the $1 payment it cited in its 
i,p'i:lt*:ti9n·.~!$·t;!'le c:pst 9£· entheiy owning the facility at the end 
''o~ the. ~~a=-e term. we also note that t:he potential $2. 5 
mi~li.<mc:. ,paym(:u1t by the County to acquire tit le could be 
<'q~~$t;5;1~~ \as beinq "nominal• in relation to the equipment• s 
•Cjl.m>~ct~ marl!.et value of $7.5 million. 

·-f > ~· ' ~~- , ~ . . 
, .. -

l 
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1 ;I:ii~!: 2f If the tra.n·smission service is SSW, what is the 
:pt~P ·. !It. f.or ... de~ermt·{!ing. whether the prov1s1on of 

·--

. , self,. .~·s!~b,.eel'i.t.ig is not likely to result in higher cost 
ci,,,•,:;~l!,~'., e~vice )l;O, ;~f!i.'S;. ·9e,~eral body Of retail an? w.ho.lesa le r 
· ·;y~ust 9,.- adversely;· af.fect the adequacy or rehab1hty of 

.}J~t~<;i;::L, , ~~ki'i:~· 1t:o· a:rt·c::U~'tomers? 

~·" ~~~~~¢h a:i; we .. found . tbat the requ~sted service was not 
$'SW, W-er··:coni:iider 'ttlh issue moot and decline to render a 
df31::.lsiJin.'!;ciif i'j:. · · ff()weyer. $ea our dbcussion of the related 
r!~"Sii":'i.iji~p.i;.~~t No. i7~Q.~ .• i:;sued in the W.R. Grace & Co. docket. 

-'.·_~-d~;~~~;·;_ 
I'ss),ie)3'·3°! What ;tre .the key elements of the wheeling 

arranqe""8~t ·.t:be county is i;equesting? 
~ ' . 

~s .. Jiff:t~ Is$ue '~.. we find that this issue is moot and 
dectin~: '~9.:'r.nder•,a ;c!icision on it. 

-,- -· .. :!~~,~~~Ji;.\-:'.~l;~~; "i' ·-- -•. ' '"''' 

.1:ssuei:n1;: tf Dade County owned pieces of equipment called 
tl,le »i~l'.i~al. 9ene:r;ator$ and purchased steam or mechanical 
.:nergy f,tom the joij)t venture, and also maintained its current 
owner~hi,p interest i!n the facility, would Dade County be 
eli9i~J~4f · :S$W? .· .... 

' . cf' ' s- ·: hypocr~etif"al issue; inasmuch as the county is 
not fl( "t. of t.Ji.!'~~~ctdcal 9eneratinq equipment. However, 

•. we· co~s r' 't.h•t tn~. ownersM.p of merely another piece of the 
Of,. •w:.i#'tiP\lf:.,. the :C)~ne'rship of the entire QF, would be 
insuffci.~;~~1;:}:t.o lll~.k,~ ttie C:ounty the customer generating the ,-
'el~t::1;'.J=i«;•l:·~pl>~~;,;;, '· ~c:.ordin<].~y, \lie fin(} that even if the County 
Q~~ . ~.4 .. ~ :;,~~~.~C.l:'.d'c:~l g~n~.rators . and purchased steam or 
Jjiech!'t,1~<:.•J' :·~p-iqy f,tol!I south. Florida Co9eneration Associates, 
it st;Ul would not; q1.ialify for SSW pursuant to Rule 25-17.0882, 
Flo.rida ·Adtni'niistrative code. 

Issue .5: If the Commission grants the County's· request 
:tor tran:$i;nisslon $er.yi'ce, what relief shoulc'l it order? 

" ·--·' - ' 

f{avi,ng found the requested service to not be SSW, we find 
this issue to be moot and decline to render. a. decision on it. 

Issue 6: What are the appropriate rates, terms and 
conditipJ'i$ for the provision of backup service to the loads to 
.which p(iiJer would b~ wheeled? 

The appropriate rates, terms and conditions for the 
provision :of;. backup service to the loads to which power would 
be wheeled }las bee.n adressed in Docket No. 850673-EU Generic 
Investl9ati:on . of Issues Related to Standby Rates and answered 
in Orcier ~o. 11.159, .is:;ued in that docket. 

Itisue 7: Would provision of the requested service 
constitute conjunctive billing? 

been ~~.~~=~~~~Jrl~ (!:ue:r~~~~i~~ m~~t.the requested service has.. L 
ytssue . 8i: Wne:tber the construction 

.electtlc~l · hne to. the Jackson Memorial 
Complex an4 piping foi; chilled water 
technically and economically feasib~e? 

and operation of an 
Hospital/Civic Center 

by Dade County is 

W.e have determined that no finding on this issue is 
neeessar:y. However, see Order No. 17389 for a discussion of a 
celated !.issue in the W.R. Grace case. 
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,/1fi~~r '· 
·· tn 'view of the above, it i;; 

l)}u)EJIED. by. the Florida Public Service Commission that 
Met;qe9;~;!.F).~ :r>~c!e ~9,~~ty' s Revise~ P~tition requesting that we 
f~J'!.c!• <til'•t;Y"{t~' <?pr,ppq,sea . tr;Jn;;;m1ssion of power from the 
COgi,fi~r~~l·9.i:i/E°a(:Jcl(t'lf ~o the specified Dade .County facilities 
~;·ausli''1$ci~\the ·~t~ndards in Rule 25-I7.0882, Florida 
A(}inlni:s'ti~'t!i:\re Code, ':f's denied for the reasons stated in the 
body.•of t.fi.J.'$ e>rder. It is further 

9RDS~ti> .~hat Met.ropqlitan Dade County's request that we 
•reql.ii\'r.~J:~;\yi1;;f~o~ic;l~ .. ·iJ;>o:w:er and Liqht Company to provide ·the 
req~~iSte~if' t'ran'smission service is denied because the requested 
serVi<:.e do!,!s not qualify pur:.suant to Rule 25-17. 0882, Florida 
Administretive Code. 

By OR~ER of the Florida Public Service Commission. 
tl'iis ~ d~y of MAY , 1967. 

( S E A L ) 

1'5BT 

S E 
Division of Reporting 

NOTfe&oOF FUlfl'HER'i>ROCEEDINGS OR JUDICIAL REVIEW 

The florid.a P4.blic Service Commission is required by 
Seeti~:m l.2p •. s9Z(4)., Florida.statutes (1985}, to notify parties 
i>f . any .~~Q.;i,'.li~tative b~~(~~g or judicial review of Commission 
order'$ it'h'i~:~)may be ava1~·aole. as well as the procedures and 
ti~ U'.&ii~·s: tl)at; apP:iy/:t.o such further proceedings. This 
nQtlce ~H.(i~'.l.'d not. be eonst·rued to mean all requests for an 
adminis.tn.tive hea;::in9 o.r judicial review will be granted or 
tesY.lt in the relie'f sought. 

;~y ;Part.Y .ady~i;~eJ.y a.ffectec1 by the Commission• s final 
.ac.t~oh. ·j.\n :•.t;bi·$. molltt~J; lltay request.: 1) reconsideration of the 
~eci.sJ91'1, ·b.x .. '.~i.J,ing" a mot.ion fQr reconsideration with the 
l)\tector, ·p.hbion of Recqrds and Reporting within fifteen {15) 
<IJY'.S o~ ttte . issuance of this order in the form prescribed by. 
:fhlle 25,,_;22 .• 060, Fl()d.da. Administrative Code; or 2) judicial 
~e:v;i~ py ~~~~ ~lorida Suprel!le Court in the case of an electric, 

·.9a~ ·o;r t'.flJ.~l'>bone utj.'llty gr the First District Court of Appeal 
ln tl\e case ·of a ~ater 9r sewer utility by filing a notice of 
appeal wi,th the Oire2tot, Division of Records and Reporting and 
·fU.inq .a c<>PY of the notice of appeal and the filing fee with 
,tJ1.a aPP~Op~iate court. This filing must be completed within 
tttfitY ('3.~) ;days aft.c;tr ·the .issuance of this order, pur:.uant to 
Rllle, 9,l~o~· P'Jorida .Rules Q.f Appellate Procedure. The notice 

·oe appeal".··l:llUst be in the torrn specified in Rule 9.900(a), 
Florida Rules of Appellate Procedure. 

[ 

L 



C•BEFbRE THE FLORIDA PUBLIC SERVICE COMMISSION 

In r:e: Petition -of PW Ventures, 
Inc •• for declarat~ry statement 
in Palm Beach County. 

) 
) 
) 

DOCKET NO. 870446-EU 
ORDER NO. 18302 
ISSUED: 10-16-87 

~~~~~~~~~~~~~~~~~-> 

The tollowing Commissioners participated 
disposition of this matter: 

KATIE NICHOLS, Chairman 
'tHOMAS M. BEARD 

GERALD L. GUNTER 
JOHN T. HERNDON 

MICHAEL McK. WILSON 

ORDER DENYING DECLARATORY STATEMENT 

8'{ THE COMMISSION: 

in the 

liY 'ipetl:t;ion filed on April 24, 1987, PW ventures., Inc. 
(i?W ·Y:er1t:ure·$C), · s0!.19tlt < Declaratory Statement on the 
juris~l;cti~mal status of a proposed coq.eneration project. 

PW Veixture·s is a Florida corporation jointly owned by FPL 
Energy Serxi1:es, I.11c., (which is a wliolly-owned subsidiary of 
EPt. <G.ro1.1p .• ~: Inc.) and. .Il'!\Pel.l Corporation (which is a 
wb.olly~o~n~d sub$idht'Y of Combustion En9ineerin9, Inc.). Each 
stockhol.~er ~has 4 · SO\ interest in PW Ventures. These two 
stockholde:rs have a letter of intent with Pratt and Whitney to 
develop a eogenetatio.n facility at an industrial plant site in 
Palm eeach Cot.1cnty, Florida. Pratt and Whitney is a division of 
United Technologies Corporation. Located at the Palm Beach 
sit~ are ~h~ resea'tch and training operations of the Pratt and 
Whitn•y 'Gp,v.~rnme.nt P~oducts Division. Two other corporate 
divhslons,'Of :United Technoloqies, Sikorsky Aircraft and United 
Tecl:ino1o9l~·5 Airpo:rt Operations .Group are also located at the 
site, as ls a wholly-owned subsidiary of United Technologies, 
UT Optical Systems, Inc.. The Federal Aircraft Credit Union, 
an l.n~epen!!ent entit.y which serves the employees of the various 
companies :;,ust described, also has a branch office on the 
premises. In its entirety the site consists of several 
thousand a<;:tes all owned by United Technologies on which are 
located several buildin9s, a private airport, and remote 
faciHties for the full-scale testing of aircraft engines. The 
site is under the day.-t:o-day management of Pratt and Whitney. 
Electricity is presently provided to the site through two 
points Of connection oetween Florida Power & Liqht Company and 
Pratt and Whitney. 

PW Ventures proposes to construct, own, and operate the 
cogeneration project for Pratt and Whitney on land leased from 
it. The .project will initially consist of three 6 MW gas 
en9ine.,.qen~f.ators, fueled by a combination of 95% natural gas 
and S\ diesel fuel. l'be site is projected to have an average 
electric delJ\;;ind ::of "_pproximately 17 MW in 1969 and a peak 
demand in eg-cess of 20 MW. Therefore, the proposed 
co9eneration faci.ltty should satisfy most, but not all, of the 
de1t1and f.ar electrical enerqy at the site. Electrical and 
therma.1 enecrgy prodQ.ced by the cogeneration facility would be 
soljj;;.by PW V.entures to Pratt and Whitney under a long-term 
contract at rates to .be r.eqotiated. The contract would contain 
a take-o.r-pay provision .that guarantees a minimum level of 
purchases by Pratt and Whitney. If the output of the 
co9eneration facility does not satisfy all of Pratt and 
:Whitney's needs, Pr.att and Whitney will purchase additional or 
supplemental po~er .from Florida Power & Light Company. When 

/ occ::: ·IF.:;1 : ;e~:::?.!=:-Gfo.TE 
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oJ'f:~\O~:iUty l}"s a planned Qr unplanned outage, 
~~y/~l~l' pu.~chase all of its power requi cements 

'ow~.t r{t:i.i9ht (:ompany as back-up power. 

e ,OIJtPu't·. of th~ cogeneration facility exceed the 
1

uiJi~~nt$. pf ;Pritt and Whitney, PW Ventures would 
:1{;tlit'i~ 5cexce'$$ e)'ect·ricity to .others. PW Ventures 

,,··ic!.>P~·:ij~ ~1,'y•.'.bin~ it;seH to sell any excess power 
•'1fii:i1Ct<i'' tiJ.lt)" as "as-available energy" under the 

:<;O.ram. :siil9ij;•:s ii~~.!.:.,., 'tfon ·;~le!!!: . The contract would prohibit 
i!t'iJ Y e11 ffom·,.;s~J'l-~i'ng el,ec;:tri,c:a.ty to any party e:r.:cept Pratt 
apif' 'Jy or an:,:,¢'lectric. Utility. . The contract would also 
.g·~o t:Jti . .!!t. eiest.t:i:icJ,"Y l'r~li\U:~d PY cPW Ventures would not be 
_tifJleJ~ ·t;4 ·any ·off~i'i:t~ J.oeatlo.n owned by Pratt and Whitney. 

, ~ -,~· " . '" ' ' •' 

At fhe end~/9~,:"-the .. contract term, Pratt and Whitney would 
l}ave ~he ()pdon·1 t8 pu.rcba.se the cogeneration facility from PW 
V~;m~µr.~$ •.111.t·.· it .tllal.°~~~,;..b~set3 price. Pratt and Whitney will also 
;bav.fl1:tb.e. ~.Pt.i9n~ ·to purc:tsa;se the cogeneration facility under 
cel'ttalf1 c:()'Mlt:i~~ ,,(1\iri,n9 't;he term of the contract. The 

,,~ur'at.t:O.l'l' ,~.f~;n~,\t;~et'~i>tePos,ed . contract was not stated in the 
' ~t~~!'?!l 'f:ot Q~c~ir,~f.~ey St.atement. 

~:;;· ' . 

' ·"'The ~~,E,itio11 'f'o:r ·Oec,1.ai:atory Statement explicitly states 
that -;;· · ·· · . ture=r Js. to exi!!lt solely to bring to life the 
c;~9, '/' j.ept·vith Pt'Jtt ,and Whitney, and will not have 
ap 'f 'ny,i'O:ittier bus.mess or project. 

·~~SI. '"•/1.,~:. --Z: ---- ' ; -,, - • 

, . :t:>t1~'¥:\ff1e'~e ptop~sed ci rcu111stances PW Ven tu res requests a 
declar4~I'Q~,''i:):tij~I! .t~' .sale of electricity by PW Ventures to 
~tal:t'·'•nd ' · e)"." ~l:U not r.ender J?W Ventures a public utility 

,cµnder~~"S" · ~~.t>211>. Florida Statutes, and, therefore, PW 
,,i:Venture~ ': ni:it .. be subject to the Commission• s 
''l1ir.i.s4i~, '"1.'1:11s we ;decline to give. 

f . 

Ventures makes two arguments in support of its 
~its..t, :it co{lten~s that the statutory definition of a 

tUltY 'i1}clµdes a requirement that electricity be 
!:). ~be. pu~·lj;~ and, since it would be serving only 
W{lf·tn~y., <f't, would not be serving the public and, 
.wou:t(! ·not:: .be a Public utility. Second, PW Ventures 

ilt the ·p·topose4 sale of electricity should be viewed 
,eme •sfe~t: O'f a complex contractual relationship 
·~ · par.t.f:es and that this broa.der relationship 
s ~t .i,t l;'9m . the traditional utility-customer 

.. ·:and 'an ·e~ .for the s.tatutory protection afforded 
e·;.~L. e~t~"!7'ri.Jij~'·f,i'n ~the~ of these ar1Juments persuasive. 

~li~ .;#4t~.i~r ~~tlii~fion of a public utility as that term 
applJel!r l!l. the . ~lectt1c and gas industry is contained in 
Sect.1~~ .~;M~·~T(lh '~lor . .f:~a Statutes: 

~J~6~: .. '02 Oe~iinitJop.s.--A~. used in this chapter: 
..,.. N> "Public ut:ility" mea.ns every person, 

ej:>:t_por:al:i'on, partnership, association, or 
other legal entity and their lessees, 
trustees, or rece;i.vers supplyin9 electricity 
~.i: gas (.~a~~rat,, ... manufactured, or similar 
.9.a~e_ous .:s~tb.!i,t~.!'l.c:e) to or for the public 
.~itpln thH•' >&tat;'e; but the term "public 
tl~~.UtY" as itfsed he.rein does not include 
.e.i:ther; a coQperative now or hereafter 
.cn:;ani~fd amt . exist i r.q under the Rural 
Elee~rification. Coor;ier:at ive Law of the 
s.tate; a· municil,'aUty or any agency thereof; 

:- .. 

;.f-zw-?: ,-.-~ 
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,.:MY · n~~U!..a'l. qas pipeline transmission 
')'.C()JllpaJjy.;'gialtfti9 ;Only aales of natural gas at 
·litir.heslile' >•and to direct industrial 
con$cimets;; <or· a person supplying liquefied 
pe'troleum qas. in eitller liquid or gaseous 
fl)rm, ·'hre$(>.ecHve of the method of 
distribution or delivery, unless such person 
,~:lsQ sµp'pl,ieli ·,elect.deity or manufactured or 
j\!tUJ:'•~l ~j,\fl, 

alv.en this st~tutory definition and the. transaction 
propo$ed b}". Pi'I Ventures, the issue boils down to whether a 
conte:act f.!l.r the sale of electricity to one end-user renders 
th*? .... ~.ro4uceh$ellef .. su))jec~ to jurisdiction as a public 
ut1ili:ty:9· ,~;T~e a.n.swer to ttns question depends on whether the 
suppJy o~ el~c.:t:;ricity to one end-user constitutes supplying 
.. elect'ric'ity to or for the public" since that is the 
defini~ional key in t~e statute • 

. PW )Vf!n~utes conterids th.;t its proposed safe of electricity 
to ~z-att .~d·· .. ~ltney ,t.ioes no': fall within the common meaning of 

",::;~~.r~:;:s~ "~¢l the ):'IJ~tl.~" bt the meaninq of that phrase when it 
i'iii'· _,µ§~4 .i~~f ·a le9al term .of Att.. Significantly, however, PW 
V'Jt~~r~.~ !J~es.ndt .a)l~ge that Pratt and Whitney is not a member 
of .the%;!public:·1 thqs l'.t is forc.ed to argue that service to .! 
m~er iof "ttie J>Ub~i-c• does not const~tute service "to the 
pl.l~fi<::" .• as t.hat term j,' used in Section 366.02(1). This would 
mt!~~" tb~t t.n entity. could fiUpply electricity to some, but not 
all;:' rnein,bet.,s bf "the ti.u:Plic" and thereoy avoid the Commission's 
judsdi:'ct\ion. Ye.t the statutory definition itself does not 
ctm.t<tin ilPY m.1rnerical exemption from jurisdiction. 

'fhe s.ll!lle problem arises with PW Ventures• characterization 
of. s4t~l~ •t.q. ·the public" as a legal term of art. In the 
case:i. c~tec:l. !;It _l'W Ventures, the courts, with one exception, 
were•'t!;~~tr.iiln9 the common law definition of a public utility. 
To be ci>nsideted a. public: utility at common law an entity had, 
amon9 ot:net attributes, to offer: its services to all comers 
9enerally and ind.heriminately. With this common law 
defini-tion of a public utility, PW Ventures would end the 
debate. Appare~tlY l.t could, by private contract, supply 
electrici.ty to Qne (oc more?) persons(s?), and, because the 
offer is !lot made to the general public, avoid re9ulation as a 
public utility. 

Howeve:f, th~ critical question is whether the Legislature 
intended t9 incorporate the co!lllllon law definition of public 
utility in.to th~. statutory definition of public utility found 
in Secti.9'n 3156·.oi.(1), Florida Statutes. Several factors 
5u99est that this i;i not the cue. Review of the definitional 
exemptionG contained. in Section 366.02(1) and the definition of 
a water and sewer ut.ility in Section 367.021 and exemptions 
thereto in Section 367.022, Florida Statutes, undermine the 
content.ion that ~.ne ¢~n se.rve a select few without becoming a 
jurisdictional pubU.t: utility. 

The deflnitlonal phrase "to or for the public" in Section 
l!l.6.f'.12(1) .applies to gais as well as electric utilities. 
$i9tiiHcantly, there ls an express statutory exemption from 
,ce9ulatiO!l .as a· public 1.ttiHl:y for a "natural gas pipeline 
tx.a11smi,$sion company .1t1aking only sa-les of natural gas at 
~oles~Jfl!' en.d to . direct in(lustrial consumers." This is 
pr~c.i':ieiy 'Wbi!lt PW Ventures wishes to do, yet there is not a 
statut()ry eJC:empHon for an entity "makin9 only sales of 
elect:rtci-l:y at who les.aile and to direct indus t::ri al consumers." 

~· ... 
... . 
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, (n t>:+.~.,u~i ~ith Section 366.02(1), Section 367.021. 
Fcl:o.i:id,.a .. zStit'i,l.te•, deflnes a water or sewer ut i Ii ty as every 

(.',{p·r;'~R~.':*;P,~~'.~jiU.'ql,J+• ~.r,_who proposes. ~o provide, .water or sewer 
sePl";ice ti:r~i·}the• :pUJ)l.t'c fo-.: compensation." Section 367 .022(6). 
Fl9E~~' t=~t•tU~!if•~:'. 'exi:ressly eJ!:empts frOJ!I this definition 
·~ystems with the,;capac:i.ty or proposed capacity to serve 1-00 or 
~.ewe·r 'pei:!sot1s~. 'the.re is not a parallel numerical exemption to 
tb~. sJ;.~t:utory defJ.n'ition of a "public utility supplying 
elei;:t:ri.clty. ·Yet :the statutory interpretation advocated by PW 
Nen.~UfeS · :llo.uld ~,~;~p!re a line to be d~awn somewhere between 
sal,4!!!!. ")tQ, ;s<>me · lf!'e.mb,ers of the public, as a presumably 
nonjU:ri&dicEionat 'activity, and sales to the public generally 
and indi;•acdmina.tei.y, an admittedly jurisdictional activity. 
Neither the Commission nor the courts can determine the locus 
of t}lis l:ine. N.o matter how the riddle is twisted, one seeking 
to escape the. ccuicllisi:on that service to a member of the public 
conlS,t;f~ut;;9,s · serviC'e Mto the publicK must suggest a number 
9reat~r' t;l)an one that t'riggers jurisdiction. And the argument 
'twis.t$ b~ek upon Jtself when one considers that service to a 
me111ber of <the public is service to al 1 members of the public 
wit.11.n. ~M~ area oc.cupie!i by th.at single member of the pub~ic. 
Ev!n :l.a:rg~ public uti.lities, such as norida Power & Light 
C()111p:any:;-"' ~(IQ ,iot. ho;l;d themselves out as willing to serve all 
witnfri·'~\;·,i,:ht?J' comm;:S$ipn's jur.isdiction, but all within a 
<~p!!Ci<f'i.~!1 'ter,ritortal ser::vi.ce area. Wer::e it otherwise, 
custo{llei:s, :rath(n than ,the Coumission, would settle territorial 
.dfseU.tes. The corriinis.sion • s jurisdiction does not turn on the 
d~.e;:.of it;h~ tei:\ri!:o~·Y or the number of customers but, more 
5ittipJy, ,on;·J:h.e .supply of elect;;ricity to an unrelated entity. 
w~~~~.fd.:'£.bat •.the ~t'.a.t;;u'tory la!lg\Jage nto the public* does not 

.)P~.~!lii't;; '.u~ .tp_ fi1ld that service to one, or a few, or some 
"·memben .•. c)f''l:he .publ'ic is nonjurisdictional for once embarked on 
, .t;hltt :·course the st;atute does not tell us where to draw the line. 

!J:'he. i;>etition presented by PW Ventures invites the 
C0Jnr11iss·1~n~~~:to 'iocus'' its attention solely on the proposed 
re.1'.ti'onship. betwe1m l?W Ventures and Pratt and Whitney in 

1r~1o'o.·iv'f~9· 1 :It~e ju·ris(3h::tional question posed. Yet we cannot, 
.Jl'ld. shotaJd •· not.. bJ.inq 01,u:selves to the fact that the real 
par.t;ie~ ~·ri

1 

interest ln this case are ESI and Impell, the joint 
c;iwne.r:~ of PW Vent.11res. May ESI form multiple limited 
partf:it}Pii~Jps to J:ierve. pther retail customers and continue to 
·avol4i·r~g~lation? ·ln other words, may an entity serve several 

"''~be(.$ '.#t ·tl1e public aod escape jurisdiction by always 
· prov-l.Bi11tii~i'servic"' vi'ct a one-to-one contract? But if formation 

o.l .some nll!nber: of s1:ch partnerships does eventually lead to 
j.url·adlc;:ti9n! .at w})~t point does this occur, and what is the 
·s~.a~µ.~ •:9f. :f~r;~JJersni~~ .formed before jurisdiction attaches? we 
rej~c.t .. ~4e,1·:p.Qtl9n t~at ESI is, or may become, a public utility 

,;bU.t ~Y:'' .~P.t:OyJ.:de unr~qul.ated service through PW Ventures to 
fPtat:t :~aM·'·twtii.tney for this conflicts with Section 366.06, 
f'lori~a ;St:a·tu~es, · which clearly contemplates that all services 
by public ut:.iUties to retail customers wil 1 be provided by 
regulal.:~'1 tarif'.fs: "A publ~c utility shall not, directly or 
i;ncU.t:¢~t'l.y, charge ot receive any rate not on file with the 

•Commission for the par,ticular class of service involved, and no 
¢hanc)fEL ~t'ta.:I'l ··be· ma~e in .any schedule. All applications for 
ch<1nges in rates shall be made to the Commission .... " 
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, rur:thermtHe, adoption of the position advocated by PW 
Venturt1s would .transform an otherwise :simple submetering 
trailsaedon .. ,into a t'foklish jurisdictional question. As it is 
at presf!i1t. PW Verrtu.res proposes that Pratt and Whitney be the 
customet' of reeord for the entire site and divide the total 
bUl l.t would P•Y to PW Ventures between the various divisions 
and substdiario accordinr,i to their usage. Arguably in doing 
ISO P·U.tt and Whitney is simply· serving itself. However, Pratt 
:and Wbi{;i!~Y dso bas, anci would have, the same arrangement with 
the 1¢~f,'.d,~:t ,.·uniop. Either the permitted submetering of 
ele.t:~,;:j,iif,frY·,lPY .p,r::a·tt .and Whitney to the Credit Union becomes 
tJle 'irti[>t-rm~~fsil:rle p'.rovision of electricity to residents of an 
lnd11st.rie.l ~ark . as 6.he Cqmmission found In re: Petition of 
Timber.Jf!:nerqy Resources, rnc. Docket No. 861621-EU, or, if 
Ptatt i!nd Whitney is simply a conduit, PW Ventures would be 
,!;ervin9;:,:ftwo roemb~rs of the public, Pratt and Whitney and the 
Cre:dJ?t ·wn~on. Tfiti~h the proposal PW ventures has presented 
"'outd r:~qu~re the. Commission to approve either: the retail sale 
of ~l~ctii~clty by Pratt and Phitney to the Credit Union as 
nonJuri'.sdict.iorial or the retail sale of electricity by PW 
Ventui;e~ to tw.o metnbers Of the public, Pr:att and Whitney and 
the Cr~4Jt Union, .. •~.S nonJurisdictiona 1. Even PW Ventures has 
not ~1.iggf;l)sted •th11t, if it is not submetering, but instead 
con!it;it~~~st,;~ :S.~t~c>· t.ne relationship between Pratt and Whitney 
an6- t.hei;'<:;r~c:.!lt U.ll:l.on wou.ld be anytbin9 other than a traditional 
utilitY""<;:U$.tO!ller .. relationship. Thus the "limited transaction" 
PW Ventures asks iJS to approve as nonjurisdictional really 
involves ~a-res of electricity to two um:i.::lated members of the 
public. ·We .decline to characterize such a transaction as 
nonjurisdh:tional. · 

PW V~m:tures asserts that Pratt and Whitney chose to 
proceed with its co9eneration project through the proposed 
contract outlined above but that it could have constructed the 
facility .its.elf or et\tereo into a pure financial lease. Had 
Pratt aiid Whitney emba·rked on this venture under its own 
.auspices., ·no j.urisdlctional question would be presented, as 
juri~dict;I)~ . .a.t.tacfles to the supply of electricity to another 
bu.t not to·pneself. The gist of PW Ventures' argument is that 
the Comznisdon should not insi:st on jurisdiction when Pratt and 
Whit.rieY choose to accomplish through a third party what it 
could }lave acCO.l'llPlh.hed on its own. But there is a significant 
diff.erence between aJ>sUmption of the financial and production 
risks .associated with a co9eneration project and simply 
purchasing .ele<::t:ricity. Were this a forum in which we were 
empowered to ascertain what the law ought to be, we would have 
to carefully analyze whether this diffec-ence justifies a 
different jurisdictio.nal result. However, our task in this 
docket is to ascer.tain what the law is, and we conclude that 
the supply o.f electricity to a member of the public confers 
Commission judsdiction on the transaction, even if the entity 
supplied coul!i have obtained it through its own efforts. 

PW Ventut"es also asserts that the relationship it desires 
to establish w.ith 1'r.11tt and Whitney is one that both parties 
:had ·a han~ :l.n designing•, that it involves "much more" than the 
~a·1e !,)f ,electricity. and that, because it is not akin to a 
'traditlonal utility~customer relationship. Pratt and Whitney 
du~s- not need the protection of the Commission's jurisdiction 
over the transaction. While we do not aqree with tllese 
assertions, !l!Yen if they were true, t.hey would be a plea for 
legbla.tive acti9n rather than an answer to a jurisdictional 
.question. 

-·. -.. 



... :;~~.r~~'~'·-' di~·,, In re: Pet.i Hon of . Me~ ropo li tan Dade 
r:c::Ex ed1·t •:'for .self...;Sei:::vice Tr·ansm1ss1on, Docket No. 

e:.~ fi1n1issior)' di:smi.s'Sed ... an application for 
il~~ ,ritj51;pur!!i.a~t to 'o\Jr cogener~tion rules on the 
.~W. ·;p~.e>YWsJ<)~.· of electdcHY .to an en~-user by. a 
j~l:tn~.t·~"bot'ffc a'll the risks of production, but Ln 

.)&j.lse,r ~~.Ii. OJ:IJY a part.f.al ow11.:rship interest, was 
eratio.9':and; >therefot'e, the threshold requirement 

'e~~~~,~.~~~: not met. · 
$,i;\f,itr:tfier punued in In re: Petition of Timber 

S ,;'!' 'e~ ? or' .. a Deel a rator Statement, Docket No. 
~r 1;.!\atf·ca~e a sm;tll power producer wanted to 
· 1.1t .~;~gl,llafi:on as a public utility, electrical 

uJ?.(:~gf . cunr~.~ated entities, all of whom were 
. )~~i:~;;ef''i,,iAc;li.l~t:i:hl. paplt. We held that the 

... ~~a~~i,p;4··<c.~pJ:(1a ·"Nfeed. bring the small power 
.,,,.:~11'.i ;~~,~F~:f:\id.'sdie.t,iorl,· The only difference between 
r , ·Resources and the present case is the 9reater 

(o, f''('·•l:fi'.l '.!ft'ion between the ultimate consumers . of 
l~k ,~.i'l thf~ ~a:se. NonbJnding lan9uage in Timber Energy 

;.'.99E!\S.t:e(1 ,ttiaJ; r,je mi9ht have reached a different 
J:here · had ' ·few.er customers been involved. Upon 
'~i£~ll:?n.# ~Ji4 f·aced f.or the first time with an actual 

eas.& :rn, . ,1~'.#'if one. :or 15t the most two, customecs, we hold that 
th~ Jµ'l'is,dJc.t:i9tid boundary is mu-ked by the separateness of 
the .supplie{ .. and. tile consumer of electricity such that the 
supe.U~r i~;~:~~rv.ing ~f memJ>er pf the public rather than itself, 
an.~'';~o., ··;'~Pe .nuf11~;1·~~>'1; consume.rs involved. One indication of 
sep~(~'~ s(•;;i~ whef:'tiei t\le ci;:;ks ()f production associated with 
a ~·:~ ... l:i;:~~Zc('~cgi~y ~.~e a~sumed by the supplier rather than 
by·~~~ 'e~tl~J~ei" 'l'o .suggest;. as PW Ventures does. that a 
con~;µ~r~~: f:~~itmen.t 'to a take-or-pay clause for a yet-to-be­
·ne90 · atedo &IUO!.lnt of electricity at a yet-to-be-negotiated 
A.>~. · ·· 

1

¥11,;~;~:s<. s~Me •· ;r;isk' back to the consumer, and thereby .; ;,~· · · :s ~be re'fati(;)n:rhii.:> from that of a traditional one. 
mi. . . . . 1/"#lie d$k involved. A take-or-pay clause in any 
~l:t:'t'.itf~'~(t~t'.hct 9ivH some assurance to the seller that the 
J)1~neaifoe' .market will be there: it does not affect the risk 
ttu1~,.:~rqd~<;.t1on equipment will perform as contemplated at the 
time;;, ;',.supply co,n.t:ract is made. It is this latter risk of 
prodµc ·~ .t~at we have evaluated in previous cases to 
d,9terrr!.: ,,., :'!~~:tbet the existence of separate entities has 
ju:risdj,C::ti~li,.~l· significance. 

'' .• 'i: 

Thh 11,~ of cn•s illustrates the. continuing pressure for 
«;fll1Me th'11

1
t: :bas surf~ced in the electric industry in recent 

X~•r·~··, 11µ~ f::~tlll5e C~ses, and the arguments advanced by PW 
:ventutesz,,t£n;csupport of i.ts Petition, also demonstrate that the 
.-·:::} -'•>.- ":k• ···:·5.·"f:3Ji: .. "·•'• 

, . 
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~~·~Ri. ,po~llfi-~ 

· •Ji'AGEl:I] ' ?'.•;~r 

.: so~t; '.Of , ~~~ll94t sou'~ht '.Cannot be 9ranted in administrative 
adju!;iicati<>.n ~ut mu:ft .be guided by legislative wisdom. 

<;;c 

.. :pµi; 4;q~S.~~1l is docket shoul.d not be taken as casting 
c:loJ.il:)tfio~; '9'i;i.f .pr •':debisJ:9r_i concerning the submetering of 
,l,.eCtJft.¢'.i:tjf~: Jp. .In• ·dn' ·Sale o'f · Electricity to be Resold, 
Docl,tet. :i:q!:h Q9•3•19.:;:~•·.·:tt:ie"ColJ\l!lts$J!;>.!l._held that a landlord's 
su~tllet~,:lo9 of· el!'~J;r~cJty pr()viaeg to his tenants was 
~pi)Ju~l~.~ictitPnaL .· H()Wev~;-, the Co~bsion also required all 
.u~!H'ti'e;~ ~ct std,9t'ly e.nf;ipree th.e . prohibition-against-resale 
cJ~us q,f,t~;;~!'~i.r;,. ~~J.Ff;s ,by d~:;.cC>n!'t'!!cting any utility customer 

J~<1;!f ~~0.:14(;~)..ebttt'i:\;l;y t1r'?l1i~ :t~nants. . The effect of the 
. ·<le(: $.on$7c~'Was to •1-rt.w. ·l·andlQ·?:c:Js. to. submeter tenants· use of 
··•lectil«:ifty and al-locate '''thif'·'''total bill according to each 
.t~nant's p,;opq'~tiOnal comsumpt'ion so long as the landlord 

'.cofl.ec:t~ji,::~(f~~·· ,,,,, trr;in. the 'fot~l·. bi'lled· by the utility. This 
;l's ,P "''" 1'' . ~tt: api) Iwfritney;',.proposes to do with the 
e1ec'.t ·~· ., it.·:by~P'I V:e!'l.t:ures. Pratt and Whitney '·'' . :~F :!'.t;'':~:t,.9 pdlj\pan~e$ loc.ated within the 

,arl<·•'· , ...... ; · thet.e· is a ,~1fference between the 
t f;,;~,~~~~.rtci'.~tY ~ii \'I pas:j .. t:hrough-the-cost basis and 

.l:i!i.o~;'!fn~/~;~.J::e:·.qf .eJeelric.i~y. In the first instance, 
. . s a.,, ~~Pe· '!:9nd'-'i't e~is-t:ing for convenience a lone . 

.. t-~t,n,.:t; , .. ;·i~.g~rate en.t.erprise is engaged in the utility 
·~\l?lisi.'1~~~¥ ,; .~~s~'i91i;~Jipp,:ova1 ·of the former does not make the 
'· l·~'tt'Efr l'lO'n}i:i ri'saH:~t:'i;"O'{i'~l!~· ·. 

-·-:~! - ' ' ' -- -.-_ --~· . -:-~~:h, 

.~or . .sho!.lh! out deci$ion in th.is docket be taken as a 
retreat f:r.orn our policy o.f encouraging cogeneration. We affirm 
our ,,Pb,li~y H\.:Q( encourag{ng cogeneration and sma 11 power 
'pr'odU'5~1oil,~;- ,I; · .·t;:• . 0,i15;, ~o~t-i~;fective to th.e general body of 
r,lt~p~~e~i{'.::p'f · J;:s;«fst•te. · ~gain we note that the purpose of 
thief :,Pechta~ .. "'s:ta'liement is to ascertain what the law is, not 
what. 4-'·t oui.6.t \t·o be" Th..e latter must await a different day and 
onother fp-r\1~. . 

It is, ,the.refore, 

,()RO.£REP '.by tM Florida Public Service Commission that the 
Peti'tion fen: a Pecbratoty Staternent by PW Ventures, Inc. that 
a sale of .~lectticlty by it to Pratt and Whitney would not 
r:ende.r it s41:>ject to Commisslon jurisdiction under Section 
366 .0.2{l), ·flor.ida . St;:atu:tes, is denied for the reasons set 
for.th in the boCly .of this Order. 

By O.RDER of 
this -liJ;.hday of 

{ S £ A !. } 

8£0 

the Florida Public Service Commission, 
OCTOBER I 1987. 

STEVE TRIBBLE, Director 
Division of Records and Reporting 

•. It .. 



;~,!~\,)l:'~t• ~ ,; ;~ A'l'TACHMENI' G 
Fla. Z81 ':::c,,;02.;. ( /~fVENTURES. INC.,v. NICHOIS 

~,J-,1 · ... ,t" . . CMMIU S0.U Jll '(fk IM) 

• ·i ,
1

:j~ir .. ~:j1\9e:~L&,~lt to both partiel. Jut u Amica 
··"N':iif)a16.ffna~~ :m.o&d the roYilion in thie eue Roe 

:'·::'JK~t~~ ~iliauile e00ld. ~ve r!aueeted a jUIJ trial ~ ht ...... , :J~~ to uphOld found an award only 1lightly over $10,000, 
:E~,~:~ •~•ward. ll«M:/i W11&tiafaetoey. Moreover, u Roe con· ) ~;,; .',;, :;;.~<:~ Jlot'(~ ~. a,tiitration ii a diiirab~ o~n and 

. )!80:24"1~• _, (Fl&. ?.d 1holild be eneouraged. The district court 
'. ~r~ ;~ever, lends aptly noted that the contract provision at 

·.·.•·· ·.·-•· .. ,., a\~~'.forita1appJic&- iuue at leut n!SOlvea claims of lea• than 
"'"''' ·~ ·. ·:.'.tllat tJ.e ~ have $10,000 and provides an objective indication 
;\~iii'~~~·'~~ is not of the value of latger claima, making the 
~ 1''Y'"~;1;'1'\~]a'.~''ipeeifiea11y ~e- &ettlement.proceas easier. Roe. 515 So.2d 

··:~i~}tfa..,.,~~372. 
.· .... · ~·¥~er, ratliir than For the foregoing reasons, we fmd that the 

. . . .. . ~,_policy, Florkfa; law apecifi· arbitration provision at issue here complies 
-~~~·the part.Jes to .agree as both with the intent and requirements of 
N'fl'' section 682.02, Florida Statutes (1987), and 

offends no public policy. The opinion of 
the district court is approved, and Berger v. 
Fireman 8 Fund Insurance Co. is disap­
proved to the extent it conflicts. 

It is so ordered. 

EHRLICH, C.J., and OVERTON, 
.•McDONALD, SHAW, GRIMES and 
1KOGAN, JJ., concur. 

PW VENTURES, INC., Appellant, 

v. 

Katie NICHO~S, Chairman of Florida 
Public Service Commission, and Flor­
ida Public Service Commission, Appel­
lees. 

No. 71462. 

Supreme Court of Florida. 

Oct. '2:1, 1988. 

The Public Service Commission deter· 
mined that corpciration fell within its regu· 
latory jurisdiction under proposed transac­
tion wherein corporation agreed to provide 
electric and thermal power for industrial 
complex. Corporation sought judicial re­
view. The Supreme Court, Grimes, J., held 



··hS~··~ltt<t~ 4) 
J~{·:~1o;~.eonatr:u.clion.of stat. 

,._ .. ~- · ,'«1rti;J\>!:.~ 'With ita eQforee-

' t~"'t\~l .. !fF=~ 

~.1 . 

··'"""· ,:t 
-· ,_ ,;;: 

''*~'~t!ti.,;;;;, one thing in sW,. 
ute impuel exclusion of another. 

3. :£ledridt7 ~1(1) 
,' ',f.:, f' ' " oo'',~,' , I ' t 

f':· ~'.~?m ~f ~~~ .. and sale of 
"let~ .. ·~·· eont;eroplates grant-
·~ fof'~'AtonoPf:)liea · in the .public interest. 
W~t'a 'F.S~ f 866.01 et seg. 

.-.EJ~tty~l 
· .. Phl'Ue ~~·the pubtic;1~ .s• used in pub­
"lic ~ .. ·,ltatu.~ means "t.o any member 
« th• pu})~" rather than "to the general 
pUh~'; ·th~refore, sale t>f electricity to sin-
1g~'~.~tiial customt r would Jt)ake provid-

• ~'!~p~l)n~ ·utijitf' suhject tor~gulation by 
tbe~v1eu.hire Service Commission, even 
'{.",~f'~-c:~ °" ,, ~ 

~·i{l1protj4er planned to construct. own, 
a'Jad'?~r&te· ·pnen.ting facility on land 
-·~· :;itqlR':eustomer. West's F.S.A. 
§§·:~•Qi;~·;~ .. 366.02(1). 
··1>':?)~':..·s:iee~·;;;"blication Word!i ,ani:t Phrases 

'f4*i4 ~ constructions and 
·:~tiom. 

f: '()tji · ·Ftorida corporation which 

"·.)~":~.;~,;=:~~= 
< ~10~); ... '.·J~l ~ (&:wholly oWM,d 
''"~t">•~?·•;of<CorrJ~ W~ Inc.). 

. ~-~ ·• 'iot'-the PSC order. PPL EnetsY 

:~,·-1! 50ff lntemt lO 

~,,,, ,Jf ~,ba~ the use ()f 5'c&m powe: 
··''~,~~;~with .tome of the energy 
,,~:f~i•,•b!=~ recaptured foe further 

GRI~ Justice. 
PW Ventures, Inc. (PW Ventures) ap­

peals from an adverse ruling of the FIOrida 
Public Service Commission (PSC). We 
have jurisdiction. Art. V, § 3(bX2), Fla. 
Const 

PW Ventures 1 signed a letter of intent :-~ 
with Pratt and Whitney (Pratt) t.o provide ~ 
elecbic and thermal ·power at Pratt's indua- -.~ 
trial complex in Palm Beach County. PW .i 
Ventures proposes to construct, own, and ~ 
operate a cogeneration :z project on lana j 
leased from Pratt and to sell it.s output to ~~ 

-;;., 
Pratt under a long-term take or pay con- ~~ 

tract.• Befor;e proceeding with construe- ~: 
tion of the facility that would provide the : 
power, PW Ventures sought a declaratory ; 
statement from the PSC that it would not ~ 
be a public utility subject to PSC reguta- '. 
tion. After a hearing, the PSC ruled that ; 
PW Ventures proposed transaction· wi~ 
Pratt fell within its regula.t.ory jurisdiction. j 

At issue here is whether the sale of .. ! 
eleetricity to a single customer 4 makes the ~ 
provider a public utility. The decision hing- · 
es on the phrase "to the public," as it_:is _; 
used in section 366.02(1 ), Florida Statu~-i 
(l~). .In pertinent part that s~~~ 
provtdes. r~ft!'J 

"Public utility" means every person, ~,~ 
poration, partnership. association, <,1~.!~ 

\lSC. The PSC seeks only to regulate the -~~~ 
electrical power. ·. ~~ 

3. The power would be used by Pratt and~~ 
affiliated corporate entities. and by the ~i 
Aircraft Cmfit Union which is also ~~·•· 
the property. ·. 

4. While the PSC reminds us that the 
aenemcd by the project will .ctuUly be -· ~ 
on to several end.tics. we prefer to ~ 
iS5ue in the context araued by PW V~ 

4.1:,,,, .. 
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·~~ i~ia ~Jgnifieant t111't the stat­
•;wouJd;~~t tljet,YPe or transac· · ·· · ·tw" :Ventures and. Pratt tD 

.~~,~~~r f111tural gas 
:~~:~H>rovidesthe .fol· 

;: •:(TJhe ·term 'public u.tili· 
.d.~ not include . . . any 

•··~;transmission COmP<UJY 
·sa: efi~:fnatutal ;ga$ at whole­

tb ··airect industrial consum­
e~'.,;;. ;l' '.:~ •legiSlature did not provide a 
!liffiiJ;lr ~~~~':for !!lecti;clty. The ex· 
Pc~t. •of one thing implies the ex· 
·~l~~A.¥ .. ~· Thayer v. Sl<!.te, 335 
$ti:~'~.-~ (Fbtl~ti). 
ThlS..~naie is f11rther illustrated in the 

•i.tt,ut6?y regulation of water and sewer 
11tlliQea, As ~ed in .the PSC order: 

.J!~ P~~ wftll Sectil>n 366.02(1), Sec­
···if§.·.· . ~~.·~ .. Statutes (1985), de­
:ff ··· ;.Pt~Jew~ utility as every 

~. or who proposes tD . . 
~ W~Y• ~ ·~·~ Ugbt had an in· 
··~, 111: "' v~ and WQU!d, in effect, 
;~crtts~,~to~ subsidiary. FP Ii L 
lJ 4lOt M'11/ !Jl'l'0111ed. Yet, if .the argument of 

provide, water or aewer service to the 
public for eompensation." Section 367.· 
P22(6), '1orida Statutes, expnAly ex· 
empg from thia definition "ayatema with 
the . capMity or ·propoeed eapac:ity to 
..Ye too or fewer· '*9ona". There ia 
not a paralJeJ numerical exemption to the 
atatutory definition of a public utility 
aupplying eleetricity. Yet the statutory 
interpretation advocated by PW Ven­
tures would require a line to be drawn 
somewhere between sales to some mem­
bers of the public, as a-presumably non­
jllrisdictional activity, and sales to the 
public generally and indiscriminately, an 
admittedly jurisdictional activity. 

(3, 41 Moreover, the PSC's interpreta­
tion is consistent with the legislative 
scheme of chapter 366. The regulation of 
the production and sale of electricity neces­
sarily contemplat.es the granting of mono­
polies in the public interest. Storey v. 
Mayo, 217 So..2d 304 (Fla.1968), cert. fie.. 

nied, 895 U.S. 909, 89 S.Ct. 1751, 23 L.Ed. 
2d 222 (1969). Sect.ion 366.04(3), Florida 
Statutes (1985), directs the PSC tD exercise 
ita powers to avoid "uneconomic duplica· 
tion of generation, transmission, and distri· 
bution facilities." If the proposed sale of 
electricity by PW Ventures is outside of 
.PSC jurisdiction, the duplication of facili­
ties could occur. What PW Ventures pro­
poses is tD go into an area served by a 
utility and take one of its major custom­
ers.Ii Under PW Ventures' interpretation, 
other ventures could enter into similar con­
tracts with other high use industrial com­
plexes on a one-to-one basis anri drastically 
change the regulatory scheme in this state. 
The effect of this practice would be that 
revenue that otherwise would have gone to 
the regulated utilities which serve the af­
fected areas would be diverted to unregu­
lated producers. This revenue would have 
to be made up by the remaining custDmers 
of the regulated utilities since the fixed 
costs of the regulated systems would not 
have been reduced. 

PW Ventures b acceplcd, there might be noth­
ing to prevent one utility company from form· 
ing a subsidiary imd raiding large industrial 
clients within areas served by anolhcr utility. 
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We do not believe that Fktcl&er Pro'*'" 
&, ~ . • :Fl<wida /Aublic &mu CommU­
_., '3iG sold 289 (Fla.UW8), mandatea a 
diffelent nnlt In that eue, we did ap­
~ a PSO order which included ruaon· 
q to the effect that Mrvice to the public 
meant ·~ to the indef"mit.e public or to 
.it io\tmdualt 'within a given area. How· 
·•· ·tl:ie•case ·did not arise in the cont.ext 
of& siJe to a 'Single customer. We simply 
.aftumed'the PSC's deterrnm.tion that the 
develo~ .-nd owner of lines and lift ata· 
~ wbi> proposed to furnish water and 
~wer .serrice to single family homes at the 
.-. •i'&te· as it was charged by the area 
water.and sewer utility occupied the status 
of.a. public ut.!Uty.' 

The het.tfu:.t the PSC would have no 
~n;.cw~ Ui.e proposed gene.rating 

;Cta.eilitJ: if 1il7att ~ercised its option under . ~~xie~·~of iri~nt to buy the facility and 
elc!C~· to flll'Dfsh its own power is irrele­
~t.. . 'J'he ~se ud investment need­
dec'f ta .Guna a pc>wer; .plant, coupled with 
~.of·scaJe, wo!lld deter many indi· 

. ~~ ~ prOducing .power for them­
. ,elv~ n.l(Jler'than simply purchasing it. 
The ~latme determined that the prot:ec­
f.ion of .tile pJi!)Jjc in~t required only 
IIcnlting c9n!pe~.tion in the !!ale of electric 
service, not a prohibition against self-gen­
e.ration. 

We approve the decision of the Public 
Se~ Corruajssion. 

It is$6• .ordered. 

EHRLICH, C.J., and OVERTON, 
SllAW, BARKgi:T and KOGAN, JJ., 
concur. 

McDONALD. J., dissents with an 
opinion. 

McDONALD, Justice, dissenting. 

I dissent. In doing so, I accept the argu­
ment of PW Ventures, Inc. as set forth in 
its brief where it urges: 

',l'he cornerstone of "public utility" sta· 
tua and Commission jurisdiction under 
Chapt:er 366 is the provision of electric 
aenrU:e ''to the public". This phrase is 

6. 1'be holdiq of lhat case actually supports the 
PSC"s aherQatlw: PQS!tion that PW Ventures will 

not defined in Chapter 366, nor in any of 
the Commiuion'11 otJi.er juriadictional 
11tatut.e.. Under Florida's nalel of atatu­
tory C01111tnlction, the phrase "to the pub-

4ie'.' muat there~re be given eitJi.er ita •• 
plain and ordinirY ineaning or, if it ill a •·· 
legal term of art, its legal meaning • 
Cit, of TMllpa 11. Thatcher Glaa Corpo­
ndimt. 445 So2.d 578 (Fla.1984); Oiti­
zeru t1. Florida Public Service Comlftia­
fton, 425 So.2d 534 (Fla.1982); Tatul IP. 

Sta.t.e, 356 So.2d 7f!tl (Fla.1978); Ocaio 
v. B1trmu of etima Compen&atio11, 
408 So2.d 761 {Fla. 3d DCA 1982). Un- ;:; 
der either test, a sale to a single industri- · ' 
al host in the circumstances of this case ~~ 
is not a sale "to the public." 

• 
The phrase "to the public" commonly 

connotes the people as a whole, or at 
least a group of people. Websters 
Ninth New Collegiate Dictionary (1983) 
gives two relevant definitions for "pub. 
lie": 

2: the people as a whole: POPULACE 
3: a group of people having common 
interests or characteristics: specif: the 
group at which a particular activity or 
enterprise aims 

Black's Law Dictionary (Revised 4th ed.) 
similarly defines "public" to mean: 

The whole body politic, or the aggre­
gate of the citizens of a state, district, 
or municipality. . . . In one sense, 
everybody; and accordingly the body 
of the people at large; the community 
at large, without reference to the geo- .; 
graphical limits of any corporation like · ,; 
a city, town, or county; the people. In ? 
another sense the word does not mean $ 
all the people, nor most of the peopl~, ~: 
nor very many of the people of a place, ~ 
but so many as contradistinguishes ::: 
them from a few. 
Thus if Se<:tion 366.02(1) is given its ~ 

plain and ordinary meaning, a person is " 
not supplying electricity "to the public,'~~; 
if it supplies electricity only to a sing!~·'' .. -., 
actually serve several customers at the ~~.' 
facility. ; .. f-



\]O.'S~R Y, STATE Fla. 285 
aci .. m.lo.Jill as,(RL ,_, 

. • . . .trial -tamer on wboee .property I. Homldde .. 18(1) 

"•<·•··;·i~~~ ~&('~flca1,ity ii located. In ablence of eYideace that off-duty 
·t;.i~1~!~ · ,, deputy et:er communicated to defendant 

· that he wu under arre11t, eecape could not 

v. 
\ift.TE ·~· ,lorlU:, Appel.lee. 

</:·' 
~'P .. ~'iiO. .. 6973~ 

··~Sup~e C:Ourt of Florida. 

Oct. 2'1, 1988. 

1 •• ~miQttt.aw c:-itt2.1(4) 

>~: ·~~~e!J~. ~·aft.er defendant stat· 
't~~·;'..~~·.1.,e ~''.~~ut something. else, I 
1.~~:;l •'W&nt to talk to a lawyer before I 
;~ll.l.·•~ut•tbat and r hope you understand 
" ... t;~':wereobWlled in violation of defend· 
~i'a•~fllltitutiO~ rjghts, and thus, were 

· "~~!~ble in J:Jefendant's first-degree 
m~f. ·. · A 1·" ,. • prosecution. U.S.C.A. Const. 
' liiflit48;. '5, 6. 

t..~·Pe~l 

. Poi' ~eril to be escape there must be 

':~~~',\;:~' '' 

be uM4 u underlyinc. felony under felony­
murder · theory of &at-degrff murder of 
defendant for murder of off-duty police 
officer. 

Michael E. Allen, Public Defender and 
W.C. McLain, Aut. Public Defender, Sec­
ond Judicial ~lahassee. for appel· 
lant. 

Robert A. Butterworth, Atty. Gen. and 
Gary L. Printy, Asst. Atty. Gen., Tallahas­
see, for appellee. 

PER CURIAM. 

Cl) Walt.er Grant Kyser appeals his con­
Vlction for first-degree murder and sen­
tence of death imposed by the trial judge in 
accordance with the jury's recommenda­
tion. We have jurisdiction. Art. V, 
§ 3(b)(l), Fla. Const. Kyser raises nine 
issues in this appeal, arguing, inter alia, 
that the trial court erroneously admitted 
his statements obtained during custodial 
interrogations after he had requested coun­
sel. We find this issue dispositive and hold 
that the United States Supreme Court deci­
sions in Smith v. Illinois, 469 U.S. 91, 105 
S.Ct. 490, 83 L.Ed.2d 48S {1984), Edwards 
v. Arizona, 452 U.S. 973, 101 S.Ct. 3128, 69 
L.Ed.2d 984 (1981), Rhode Island v. Innis, 
446 U.S. 291, 100 S.Ct. 1682, 64 L.Ed.2d 297 
0980), and Miranda v. Arizona, 384 U.S. 
436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), 
require us to vacate Kyser's conviction and 
sentence and remand this cause for a new 
trial. 

Kyser was convicted of the first-degree 
shooting murder of a deputy sheriff who 
was working off duty as a security guard 
at a Panama City apartment complex in 
Bay County, Florida. Following Kyser's 
arrest in the parking lot of a restaurant in 
Columbus, Georgia, he was read his Mi· 
randa rights in the patrol car before he 
was transported to the police station. 
When asked at that time for identification, 
Kyser gave the officers an alias. Kyser 
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':·•' ';l~ ,·_..!'! {,/s~.-,~'fti.r~~dyapproximateJy the ame I. COGENERATION, f S- ReplMory jun.. 
·. \ ~· : :<a;: I~ Gu and wiU not be lowered. diaion - FERC - Sale wl !cacbd. 

! \' :'. ··nm· ·.· . . . the fact that the ben [F.&.ILC.) The tale and~ oh qumify-
; :: •' f....1 •{ · · .. :· · ·. ~ignon:I • · • irig small .-r produclion faality, which a-'..:M ~t' , j, .:1 . ~-,~ reduc;ed o~g ~ pacer .fi- ~ 30 mep-.andwhichinducled11ep41p 
.,:·.tl~.,:\:7 .. #', . ~ {e90U.roes and -dMnity of supplia tramCormen with a ftlllC in exmm ol $50.000, 
·::···ff·;~f'· I;,' \:;~be en~ by WalpN'fa cwtomen in 

.. ,,.,r >~•I: f.•i\~::.;~:..;:.L -~ ..:., of the fl • - ajurildjrtinml er.~ N;ea ID dlu1~ 
·.";•, ;·;'j:,~·~~,,.,,.., ..... ·· . CJn!80IDg rea- proql•ofthe Fedcnl Eneigy.....,..,, Com-

, ;~WI! ~mn oo.r findingthat the pro- miMion, pu1111ant to I 210(c)(!) ol lhe l'llblic 
,pciied ac:qu~ .will provide ber.dica to Utility Regulalory l'blicia ALl and I 20! oldie 

":·~~~With taped ~~ ftlwer Act. 

CO·~t·flndil.lg tlu:t the propoled purclwe 
·~ ule w-. euabliiihed u a result of ex· 
,enuYC arm,. length negutiatiom, the Pub- . 
·tic'• only allegation is that our Order did 

:·\Pot.i~µ~ upon what evidence oui: find· 
• 1•·mg:«1jas,~~· We ~SC that our 
· •prc:ic~f ~~ 'p<K specific;dly menqon the 
~of~ Witness, Mr. Ellerbrook, 
ui~ conjunetibn with our finding that the 
proposed p11a;tfwe and sale was negootiated 
iil,t :arm'•· ~gth. Nonetheless. our finding 
Was a.up1>9itcd., by c:onvincing, uncontro­
~ c:videna: of recOrd and WI: therefore 
reaffirm it. 

IT IS THEREFORE ORDERED BY 
THE INDIANA UTILrIY RF.GULAIDRY 
COMMISSION that: . 

I. ihe ;PubliC's Petition for Rccoosider.a­
don shall be and is hetd>y denied. 

2. This Order shall be effective on and 
after ·~· c4tc of i(S approval. 

- Btldgeport Raco 
Co111,paAy, LP. 

~ No. EC88-15-000 
U FE.RC t 62,168 

Fedenl Enugy Regulatory Commission 
May 6, l988 

QRnER ~g thc alt: and lealebadt of a 
qllalifying ~ power produaioo radlity. 
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2. COCENERATION, I :S - RquWnly juril­
diction - FERC - Sale of faciliUet. 

(F.F..R..C.J Section 203(a) of the federal i"owa' 
Act provides that a tale of jurildiaionaJ fadtitieS- -
may be approved by I.he Feder.al Energy Rqula-
IOr}' Commission only upon a fuKling lhat die 
propoted disposition will be consis&ern wilh lhe 
public in~; a showing Only or mmpatibility 
with the public inecrcst. rather than a showing 
of positWc: benefit lo the public, is ..:quired for 
purposes or finding that a dilposition. CONO!i­
dation, or purdwc of 1«11ritics is .in the public 
inecrat. 
p. 89. 

S. PUBLIC UTILITIES, I lM - Tats or public 
utility chuaacr - Ownership - facilities lcas.cd 
co operator. 

{F.E.ll.C.) In apptolling a sale and lcascback 
of a qualifying small power prodt.ll;tion £acillty 
(QF) by the QF operatoT 1o an Mown« U'USC«," 

which would hold the QF for the benefit of an 
instituUonal in\'CS!Of (the "owner pmicipantj, the 
Feder.al Energy Regubcory Commission deter· 
mined that neither the owner uwtcc (whose in­
tcTCSt was wlcly legal) nor the owner participant 
(whose interest was IOlcly beneficial) ba:amc a 
public utility as a result of the leaJe financing 
arrangement, because the QF OpcralOT would ~ 
tain possession and control or the radlity, and 
was liable for perfonnance of a power sales 
agreement with an electric utility. 
p. 89. 

4. COGENERATION, I 17 - operating prac­
tkcs - Conuacu - Lease security agrttmcnL 

(F.E.R.C.) ln conjunction with the Ale and 
lcaseback of a qualifying small P'J'""f produc­
tion facility (Qf). I.he Feder.al Energy Regulaiory 
Commission delCnllined that an oper.iting lease 
security agn:cmcnt that included a pledge of all 
assets of the QF oper.uor to the owner tnurtt, 

7tJ 
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·.f; l988. ~ ~upplemcnted on 
""-pril 19,. 1988, Pridgeport 
,~L;B·~) filed an appli­
t tQ·.~ 203 of the Fo:I· 

. ~' > -M(f'P~fseeking Commission 
tl!thorillltion to tell and leucback a quali· 
f~ .IQSall .power produaion facility (QF 
~Sf'~ty). Tiie f.acilily will· be sold ID a 
-~~~ for the benefit of one or 
~~~ inV$>~, induding the 
~~~·~..redit Com,pany (Cwnc:r l'ar· 
't@~) and admlnWmld by The First Na· 
~lWtk;ofBosfDn(OwnerTrwtce). The 

application also reque111 that the Commis­
aor.: (I) diKlaim jurildictioo over the 
Owner l'anidpan& and the Owner Trustee 
in Olda' to exempt dtem from replalion 
u putilic utilities; (!) ~ that the 
changoe in ownenhip uqdcr the leue 6-
mncing ananganent will iiOt result in the 
Fad&ty bing iu ltltln u a qualif,U.g l'acil­
ity; and (S) .xinfinn die continued applica­
bility of Rnco'1 o:illing ratl: ICheduJc IO 

sales of elect.ricity 10 The U~ifl:d Illuminat­
ing Company (UI). 

Notice of i:he application was published 
irt the Fedc:tal Register with motions ro in­
tenate or ~due on or before March 
21, 1988. No auch motions or prorests ~ 
receiYCd. 

R.esc.o has comtructrd a 62 MW elec.tric 
generating facility in Bridgepon. Conneai­
eut. which is the suf¥a of the lease fi­
nancing ammgemcnt. On September 3, 
1985, the Commission issued an order o=r­
tifying lhe facility as a 1ualifying small 
power produaion facility. On A11gust 5, 
198'7, the ComrnWion aa:cpted for filing 
the initial rate schedule for salc:s of clcc­
uicity from the Facility U> UI. The filed 
rare is hued upon Ul's aW>ided COSL 

In its application, Resc.o proposes IO ICU 
the Facility ro the Owner Trusttt who will 
hold legal title to the Facility in uwt for 
the Owner Participant.~ also will sub­
lease the Facility sirt ID the Owner TTWett 

for the life of the Facility. Simulcmeously 
with the sale and sublease, Rcsoo will lease 
the cnliR &.cility bade. from the Owner 
Trustee under a long-&erm lease for an ini­
lial renn of twenty years with a renewal 
option. 1Re sale and leaseback. uansaction 
will enable the Owner Participant U> iak.e 
advantage of the income tax benefits as,,o­

ciatcd with the property.' Rcsco wiU retain 
possession and control of the QF and will 
remain liable for the: performance of iLS 
sales agr-ecmcnt with UI. 

(IJ Section 203 states in pertinent part: 

No public utilily shall sell, le<Ue, or oth­
erwise dill~ of the whole of its facili· 
Eiel su~ b> !he jurisdiaion of the Com-



"'" 

;~}~~ltJrian~.:=::~::. U::~ :::•:and~ or 
·~ of'50,(J®, or by an,y means what- the Facility is found co be consistent with 
'·'~\~dii;&dy or ind~y. lneJF or the public inet:rat. 
'~ · uch £acilliies or any part (M) Raco has requatcd that the Com-
·~ widt 

1 

thofe of ·any other penon. miuion dilldaimjurildicdon over the Owner 
~%~ ;iicq~. or take any aecu- P.utidpant (whole int.ettst in the facility wiO 
l~'Of ;~y other pu.,.ic utility, without be puri:ly bcnefllial) aod_ lhe Owner ThlSCeC 
~·~~rm an order of the Com- .(whole in11ere1t in the facility will be purely 
m~ authOrU:ing it to do so. legal) and 1t1ta dw neither should be a>n­

Under seaion 2 IO(e)(2) of the Public Util­
it't:l~J.alory l\ilicies ~of 1978 (PURPA)," 

. ;,~~'~Jie,;Facf!ity e~ 30 MW, •t is 
;.:. ;·:i,i'i:u~~~iiJlc ~uirements of the FPA. 
-. ·-~~·"!;~.·~·Stipulated iri·~its application that 

~~ F.acilg ~~udes 11ep-up tr-ansformers 
With,.. ~uejn .~ of .$50.ooo.~ There­
·r~!~q>~n· with tlM; bQlding in Re BIJL­
~· 11:i:l"use]~,, ·· Spfntu Co. (BRESCOI 
Wifi/~f.5 ~~ the QF includes 
uiosmi$Sjon facilities, the .sale and lease-
.b.icit is ;a jyrisdictional transaction that re-­
q(lir:esJ~n 203 approval. However. in 
ttial::.6.der it was noted: 
~'-{~~f~~;t/,~,,- .~_;' 

'1~~Cr. ta mihlmize the burden on QFs 
~.to FPAjurisdiaion, the Commis­
·~ ~,gran~ •.waiver of the filing re­
• ·* nrs under P.lrt 33 of the Com-

' :: ·,1~i:ions .to permit QFs to file 
. )~~ irifQrniation in suppon of 

aJ:ly ~nsaroon su~ to Commi5$ion au­
thorilation punuant ID section 203.6 

,.Afcordingly, and in the absence of any 
oppi:iltion, the application submitted by 
ReSco is found to s.atisfy the minimal filing 
requirements for section 203 applications 
inWJlving QFs. 

{%] ~on 203(a) provides that the sale 
. o~Ju~ facilities may only be ap­
~Ji~~·upon a finding that the proposed 
~isposition will be consistent with the pub­
lic interesL HOWC\'Ct', section 203(a} does 
not ~re a showing of a po$itive benefit 
IO the public in order for a disposition, 
consolidation, or purchase of securities to 
!>e found to be in the public interesL Onl~ 
a $bowing or compatibility is required. 
Based upon the information submitted by 
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aiden:d a Mpublic utility" u that u::nn it de­
fined in scaion 201(e) of the FPA.8 In its 
application, Resco stares that neither the 
Owner IWUcipant nor the Owner Trusu:e 
will haw: operadonal responsibility for the 
Facility, nor will they be in the business of 
producing or selling electric power or con­
trol the performance of such £unctions by 
R.esoo.9 In Re PaD/1& Power & Light Co., 1° the 
Commission found that the owner partici­
pant and the owner trusitt of a leveraged 
lease transaction were not co be considered 
to be public utilities. In BRESCO/Whell­
aimJlor, the Commission characterized the 
owner participant as Mmerely a i)assive in­
YeSU>r" and the owner trusree as a paid 
fiduciary with Mno individ.W interest in the 
transactions.''11 Similar circumstance. are 
present in this case. Therefore, it is found 
that neither the Owner Participant nor the 
Owner Trustee will become public utilities 
subject to the Commission's jurisdiction as 
a result of the proposed lease financing 
anangemem. 

It is nOll!d, however, that pursuant to an 
.. Operating Lease Sccur-ity Agr-eement," 
Resco will be pkdging all of its assets, in­
cluding its rights under existing energy sales 
agreements with UI as security for the pay­
ment and perl'onnance of its obligations un­
der the lease. Funhermore, in the event of 
default, the Owner Trustee may iake pos­
session of the Fadlily and, at its sole discre­
tion, "may hold, keep idle, operate. assign 
or lease" the Facility. 12 However. in its ap­
plication, Rcsco states that those pledges are 
for security purposes only, and do not con­
stitute "a pre$Cnl assignment of any such 
rights. "15Therefore, consistent with BRESCOI 
WheelabtuloT, it is concluded that there is 
no present assignment of rights to the 
Owner T rustce. 



(I) The proposed transaction u authorized 

90 

(3) Nodting in this order shall be oonstrued 
IO imply acquiesccnu in any cscimate or 
determination or cost or any v.aluation or 
property claimed or assenro. 

Authority IO act on this matter i5 de.le­
gated IO the Director, Division of Electric 
~Application Review, under 1itle 18, 
C.ode oC Federal RcguWions. 3CIDon 375.308. 
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