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BACKGROUND
16, 1990, Semlnole Fertilizer Corporation

2, lorida Administrat1ve Code, filed a Petition for
‘Statement. Seminole requested an expedited review.

ernative recommendations are provided below. The
't ch is summarized in the recommendation, but the

is cont,inéd in the attached orders. The orders are
Wthrongh page 5 and from that point forward, reach

] £ Yea. The petition appears to meet the threshold
ds for issuing a declaratory statement.

¥8I8: Section 120.565, Florida Statutes, provides that
fy stéte@gnt sets out the agency's opinion as to the
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the agency as it applies to the petitioner in his
-1 f.f" Petitioner has described a
Seminole's financing and

Thus, a

!es. Because this 1s a close question, the

f * While not wishing to set a precedent, we request
er be allowed to participate at agenda. The full
nrgenda shculd help to elucidate the factual scenario

: tory Swaﬁement, which answers Seminole's petition 1in the
negative?

censistentﬂ,ith Florida and federal precedents. Those precedents
allow for ardinarv leases of cogeneration equipment and for sale-
g of such equipment. There is, however, no
proposal before us, where a lessee cogenerates

s+ The Court cases and prior orders relating to

1 ion should not 1lightly be disregarded unless the
Commiss on is ready to approve subsequent simllar proposals with
the following characteristics:

i. Though a lease of equipment with fixed
payments independent of electricity
production is claimed, the lease and O&M
agreements will actually divide the
ownarship of the electricity produced
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tween the cogenerator and 1limited
tnership. Though the cogenerator is
. to own the electricity which it
uces: for its own use, priority of
swnership-goes to the limited partnership
when less than the fully anticipated
autput of electricity occurs. Unlike
Monsanto, therefore, production of power
and control thereof is involved in the
"lease" and O&M arrangements.

Moreover, the cogenerator supplies waste
heat while the partnership in turn
”ﬂupplies fuel for the gas turbine and the
L energy source for each entity's power
W cannot be readily assigned. These

complexities make the application of

Monsanto's tests for "lease of equipment

v8. "sale of electricity" too ambiguous
applied here to conclude that no
Rale of electricity will take place. 1In
Monganto. the lessee produced power for
itself, supplied the fuel, took the
risks, etc. The lessor dld not own or
sell power. It was, therefore, clearly a
lease of eguipment.

Monsanto is like the FERC sale-leaseback
cases and clearly unlike Seminole's
proposal, which creates a partnership
which will own and sell electricity to
utilities but has none of the
characteristics of a QF, lacking
possession of cogeneration equipment,
waste heat from which to cogenerate or
involvement in producing power (other
than supplying fuel).

2, If a sale cannot be ruled out, the

irgument that the entities are so related
t at sales between them would not trigger
our jurisdiction blurs the precedents in

He.m_mdgand PW Ventures.

. - defined self-service as

\requiring identical entities. Clearly,
seminole Sub L.P., which was designed to
be a legally distinct entity, is not

S
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identical. It therefore fails the test
of Metro-Dade as to self-service.

Applying PW_Ventures is more of a close
guestion. If any related entity is
outside of our jurisdiction because sales
to completely unrelated entities is the
teést, the Seminole proposal may arguably
meet the test. However, the PW Ventures
court never examined the issue of partial
relatedness.

Thus, the conclusion that PW _Ventures
requires complete unrelatedness for our
Jurisdiction to attach can only be
implied, whereas our requirement of
complete  identity voi

Jurisdict was actually held by us in

Beyond theé legal issues described above, the most evident
1 problex which will result from grantlng Seminole's
~4s that we, in turn, must then require utilities to

0

purchase at avoided cost.-rates electricity owned and sold not by

+ but by Seminole Sub L.P., which, as stated prev1ously,
1acks the normal attributes of a QF, and is not stated in the
petition to be a QF.

iy ATIVE RE BN ; As an alternative, the Commission
could, as a matter of policy, grant the petition. (Order in
Attachment C).

8: This would be a new direction for the Commission,
but one that is not legally precluded. The issues in this case are
80 close that while legal precedent may lead to a denial, policy
consideration might lead the FPSC to endorse the proposal.

The points which weigh in the favor of approving this
statement are:

--Petitioner has represented that fixed lease
payments are involved which do not vary
based on energy output. This meets the test

of Monsanto.

~~The fact that Seminole's wholly owned
subsidiary is the general partner of the
limited partnership/lessor makes the two
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lut ons to our energy
ex, the Legislature
e of solar energy,

1 <
wt ’ervice.wheeling, and the case
vandard which looked for

qua“ito;pet-tioner's factual
ion. If so, there should be no harm
e public interest.

- Legislature in 1989 of
Florida Statutes, on
states' nElectricity produced
n and small power production
to the public when included as
al energy supply of the
grid of the state or
cogenerator or small power

£ new . language may provide a
: r endorsing the scheme proposed
eminole as long-as it is not precluded

y” is defined in section
person etc, supplying

-5 -

E
]




o hrotaey

mtrigger rthe "to or for the
‘ 1




r ATTACHMENT A

LORIDA PUBLIC ssgy-l‘cé 'COMMISSTON
ole V Docket No. Eklléii‘éﬂ?

Submitted for Filing:

August 16, 1990 :
FOR ‘DECLARATORY STATEMENT _ .

r édrpbratibﬁ A("éeﬁihoie' or
rsuant to Section 120.565, Florida
‘ Florida Administrative Code, by
,s_'ngd‘attorneys, files its Petition for

requesting that this Commission issue

;s.:ucghﬁe is described herein: {(a) will not
aﬁdeemedjto constitute an unlawful sale of

the

icausé géminole or the partnership/lessor that will
ownAéhe cogeneration facility, or any of its individual
;/._;partl‘le‘ 8 to otherwise be subject to regulation by the
Commission. In support of its Petition Seminole says:
7-%u'The name and address of the Petitioner are:
Seminole Fertilizer Corporation
Post Office Box 471

. Bartow, Florida 33830
‘813) 533"2171 {l":;"."a_:“!"' Voo

e W - e -
'11‘5\}3 £ J-E} I;V.
Ll T ranningT o




Zambo, Esquire Paul Sexton, Esquire

Zambo, P.A. Richard A. Zambo, P.A.

River Avenue 211 South Gadsden Street
Florida 34990 Tallahassee, Florida 32301
‘9163 . (904) 222-9445

' . .THE ORDERS AND STATUTES INVOLVED

" 3. The orders and statuteson which a declaratory

,statement;ig sought inciude the following:
", Those provisions of Section 366.02, Florida
r defining "public utilities"™ subject to the

fjuriféichionAof the Florida Public Service Commission:

(1) "Public utility”" means every
person, corporation, partnership,
association, or other legal entity and their
lessees, trustees, or receivers supplying
e»ectrlcity or gas {(natural, manufactured, or
similar gaseous substance) to or for the
public within this state....

b) Those provisions of Order No. 17009, issued in Docket
No. 860725-EU on December 22, 1986, finding that a _Jlease
financing of a cogeneration facility by Monsanto would not
result in or be deemed to constitute an unlawful sale of
electéicity, would not cause the lessor to be deemed a public
utility under Florida law, and would not subject Monsanto or
its lessor to regulation by the Commission :
This Commission has taken the
position that a QF may not engage in a retail

sale. In re: Amendment of Rules 25-17.80

through 25-17.89 relating to cogeneration,
Order No. 12634, issued October 27, 1983, at

ng




Repeal of Rule 25-17.835 and
_g;es 25 17.88, 15-17.882 (sic)
Wheellng of Cogenerated

Eag;ng Re_giifSa;gs, Order No. 15053,
Issued September 27, 1985, at 9-10.

(at -pages 2 & 3)
k % %
Lo & SlnCe 1t is cleax 'from Monsanto's -
) petltion,that it will not hold legal title to
every piece of equipment constituting the
proposed cogeneration facility, will a
prohibited retail sale occur between the
essor of the QF and Monsanto? Based on the
“terms of Monsanto's proposed lease agreement,
we conclude that no sale will occur.
Monsanto is leasing eguipment which produces
electricity rather than buying electricity
that the equipment gererates.

(at page "3)

* * %

Were Monsanto to purchase its
proposed cogeneration equipment, this
Commission would have no jurisdiction over
ejither the QF or Monsanto.

(at page 4) -

* *x % R

i

. « Monsanto has leased an asset, the

; ;quallfylng facility equipment, that will

. .-allow it to generate its own thermal and

. ~eladbric energy. Monsanto is, therefore,

gerving itself and neither it nor its lessor

would be subject to Commission jurisdiction
under chapter 366, Florida Statutes.

{at page 5)
¢} Those provisions of Order No. 18302-A, Issued in
Docket No. 870446-EU on October 22, 1987, in which the

Commission found that a planned sale of electricity by P.W.




constituted a sale of electricity "to the public”" under
Section 366.02(1), F.S.:

« « « The Commission's jurisdiction does
not turn on the size of the territory or the
number of customers but, more simply, on the
supply of electricity to an unrelated.entity.

. 'We hold that the.statutory language "to-the -
public” does not permit us to find that
service to one, or a few, or some members of
the public is nonjurisdictional, for one
embarked on that course the statute does not
tell us where to draw the line.

(at page 4) * % %

’ e « « [W}le hold that the jurisdictional
boundary is marked by the separateness of the
supplier and the consumer of electricity,
such that the supplier of electricity is
serving a member of the public rather than
itself, anéd not by the number of consumers
involved. One indicaiion of separateness is
whether the risks of production associated
with a cogeneration facility are assumed by
the supplier rather than the consumer.

{at pages 6 & 7)

4. The Commission has over time identified points on a
jurisdictional continuum. At one end, it is clear that a
person may engage in self-service by owning a cogeneration
facility (in which case the Commission's jurisdiction would
not vest). At the other end, it is equally clear that a
person who simply sells electricity to another unrelated
person engages in a prohibited retail sale (in which case the
Commissions jurisdiction would vest). In Monsanto, the
Commission recognized that financing arrangements may place

ownership of cogeneration facilities in someone other than

iU



tain such arrangements are not jurisdictional.

though Semiﬁgie believes that the proposed financing and

»

XTHE FACTS PRESENTED
“Seminole operates a phosphate fertilizer
uring <owpiex and mine in Bzrtow, Polk County,

arwithin the seivice area of Tampa Electric Company

2at® recovered in the fertilizer manufacturing

Seminole is now involved in the process of

ly expanding the cogeneration capacity -(the

— L4
-

-at ‘that site.

)f@ihalfybf the waste heat generated by its fertilizer
1g qgg:‘giqgﬁs ngiﬁole's expansion is planned to
)ﬁ ;0 90% of tha£ available waste heat and generate
oximﬁiely twice as much electric power as Seminole

The expansion will be implemented in two "phases”.

Phase One will entail the addition of a nominal 36MW (37MW

11



;brihging Seminole's total cogeneration

combustion gas turbine will be-fudied by natural gas, with

.,r

,§}'bi1 or other refined fuel as a back-up). The
genggating capacity will be used for two purposes; one, to
sexgeﬁ&he electric pover needs of Seminole, and two, to

'fuifi.i theubbligations of an electric power sales
agpgggen;(s},ijh one or more utility(ies).

| 7. .éeminole has executed a letter of intent for Phase-
One of the expansion and expects to execute a letter of
intent for Phase-Two in the next 30 - 60 days. The steam
turbine-generator and combustion gas turbine-generator will
be installed under separate construction schedules ipq'are
expected to be completed in the late 1991-early 1955 time
frame.

8. Seminole proposes to finance the expansion in a
manner which will allow "off balance sheet" accounting
treatmgnt for financial purposes. In order to accomplish
thiggdﬁjective, the cogeneration assets must be owned by an
entity other than Seminole. With this basic requirement,

_and being aware of pertinent Commission policy, Seminole,

r investigating a number of alternatives, has determined

6

[;y:ra_ftp a nominal 93 MW (102MW. nameplate). (The



hat a "lease financing"™ (similar to the Monsanto

ﬁ~&;ra‘gement)fwill best meet it's objectives. Unlike

s

7ﬁjnsa to, however, Seminole will “create™ the lessor which

will own the cogeneration facilities for lease to Seminole.

9. Semlnole's progosed fxnanc1ng of the cogeneratlon

cogeneration assets into a limited partnership which will

F%pprtion of the facilities to Seminole for its

§5: First, Seminoele will transfer existing
cogeneration assets, tangible and intangible, into a wholly

. owned ‘subsidiary {"Sub"). Second, Sub will organize a

li@ite@‘paitnership ("partnership™) into which it will
transfer .cogeneration assets in exchange for general and
limited partnership interests. Third, Sub will sell

partnership interests to one or more investors, retai

inipg a

general pavtnezship interest for itself. (This sequence as
well aslother pertinent information is graphically depicted
in Attachment A hereto).

10. Seminole will enter into at least two business
arrangements with the partnership. One arrangement will be a
lease of an undivided interest in the cogeneration
facilities for purposes of generating Seminole's electric”and
thermal energy needs. (The concept of an undivided interest

is nesessary because the sizing of the three generating units

:expans?on will place ownersh1p of existlng and planned’

13



sombination equal Seminole's electric requirement of

imately 45MW to 50MW). The other arrangement will
operating and maintenance . (O&M) agreemgnt under

,whiéh;,éminof% will be obligated to ‘operate and maintain the
lessozlﬁ cogeneration facilities, ‘for pﬁrposes of genergting
Se@iﬁé;eis gnétgy needs- and also for purposes of generating
the required energy and capacity necessary under the

partnership power sa.es agreement(s) with one or more

ylies).

11. The lease agreement and O&M agreement have not
yet been developed and will likely not be developed until
after “the Commission issues its order in this matter.
However, petitioner represents that by virtue of provisions
of a le§59w an OsM agreement, or otherwise, the proposed
lease financing wi1ll have the following characteristics:,

a) Seminole, as operator of the facility, will be the
applicant for the Qualifying Cogeneration Facility
certification.

b) Seminole will be obligated to make fixed lease
payments to .the lessor throughout the term of the 1lease,
including any extensions. Such payments represent a return
ofae&pital plus a return on investment to the partnership,
and reflect the value of the transaction to Seminole and the

requirements of the capital markets. (Though not finalized,

14



,,éJﬁe of the assets used by Seminole).
€} The lease payments will be fixed throughout the life
: &se;msupject to an annual escalator to_be specified,
ﬁ;fivary as a result of electrical generation or

uc'wbn‘rates._‘ﬂlqctric,poweg-genétatédlby:Semihblé with

:}e~will be obligated to make lease payments

utages of the cogencration facility for either

B N

“not completed; or, (b) the facility experiences an event of

Force M eure. (The partunership/lessor has "priority" on

generation from the facilities in order to meet its
capacity sales obligation and the partnership/lessor will

relieve‘Seminole of its obligation to make lease pa§mgnts

- *
-

during periods of Force Majeure).

{e) ©Seminole will be physically responsible for the
maintenance, repair, replacement and operation of the
equipment. The cost responsibility has not yet been
determined buk will be reflected in the agreed upon annual
leage amount, OsM agreement fees, and other arrangements

among the parties.

15




for the cost of the fuel for the combustion

gas ‘tutbine-generator.

The- initial term of the lease is expected to be in
‘ge of 10 to 15 years with a 5 year renewal. At the

.ﬂxpiratiQn_ﬁf 5@?‘;§asélspminole:will have‘the option}to

facility. The length of additional terms as well aé'the

" will be dictated to a large degree by the

l$Ré&§n§e'COGe and financial accounting constraints.
The risks assumed bv Seminole are substantial and
y ways are similar to those associated with
 ona1 debt financing. Had Seminole borrowed the funds
ce the expansion, Seminole would be obligated to
_,é lb;ﬁ'in periodic fixed payments regardless of
electrié production rates, and would operate, maintain and
be réspéhsible for the operation of the facility. Excépt for
events of Force Majeure, Seminole remains at risk r;Za}ding
the menhanical operation of the equipment.

'A12. Seminole believes that it's proposed lease
financing arrangement doces not result in a sale of
electricity because:

{a}) Seminole will be the owner of that portion of the
electricity produced by the facility for consumption by
SQminole and in no sense will the electricity be sold by the

legsor to Seminole.

ig




e i

tb); Seminole will be the operator of the equipﬁent and

the 1 r will have no control over the use of the facility

e «

\; th” Ehwg<as;bgngficiary of covenants requiring Seminole to

maintain the eguipment in good repair, to operate it in
aCCopggnq§ yith«inﬁustry standards and to generate electric
pbwét EOr:sdleito one-or more utility(ies). 4

{c) .Lease payﬁents will be fixed and will not Qary with
electrical generation by the Facility or with Seminole's
produdtibn rates.

(@) /. Seminole, as operator of the facility, will be the

appl?:aﬁt for the (ualifying Cogeneration Facility
certification.

THE DECLARATORY STATEMENT SOUGHT

13. 8Seminole seeks an order by the Commission declaring
that the planned financing and ownership structure of the
icogené;atipn fécility: (a) will not result in or be deemed
to constitute an unlawful sale of electricity; (b) will not
cause Seminole or the partnership/lessor that will 63n'the
cogeneration facility or any of its individual partners to
be deemed a public utility as that term is defined under
Plorida Law; and, {c¢) will not cause Seminole or the

partnership/lessor that will own the cogeneration facility or

any of its individual partners to otherwise be subject to

regulation by the Commission.

17
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14.< Seminole is seeking a determination that the

proposed financing/ownership structure is a bona fide self-

Z«.A

servi&e;&

rangement and that, under the facts presented.
there will-be no "retail sale"” of electricity that would
subjegtwany party to the requlatory jurisdiction of the
Commission under Chapter 366, Florida Statutes. The key
issue, of course, is whether the limited partnership or any
of the partners would be "supplying electricity . . . té or
for the public within this state"™ under Section 366.02(1).

This language has been construed by the Commission on several

occagsions. Seminole believes, under the guidance of this
Commission's decisions, that Seminole's proposal is a bona
fide self-service arrangement, and that no party is

"supplying electricity to or for the public”. Rather,

+through the use of leased equipment, will be

generating electricity for its own consumption, an activity

in which this Commission has declared no interest.

15. The Commission has entered a series of‘ir;ers
construing Section 366.02(1). 1Initially, the Commission
determined that QFs were prohibited from making "retail
sales®, which it defined as the sale of electricity to an
unrelated party. Over time, the Commission has identified a
jurisdictional continuum which, at one end identifies a
"prohibited retail sale”" and at the other, identifies clearly

permissible self-service by a QF. The prohibited situation

occurs when the owner of generating facilities sells

12
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one or more unrelated persons such as in the

7 and P.W. Ventures cases) 1 The permissible
when a QF consumes the electricity generated

y' it owns. The Monsanto case dealt with the

‘;,i‘ftu't‘é'd a bhona fide self-service

While the specific facts of these cases are
ey (‘C?Bi_nmiésion policy regarding Chapter 366, rather
than sb:ict adhetence to the literal fact patterns of

should dictate the analysis. In Monsanto,

santo, like Seminole in this case, would pay a- fixed

nd would bear risks associated with operating the

In P,W. Ventures, the Commission again focused

lin}

Energy Resources, Inc., Docket
ition of PW Ventures, Inc., for a

1lm Beach County, Order No. 18302-

19



on the, sk of operatlon which risks, unlike Monsanto or

Seminole's proposal were borne by the owner of the equipment

jer than the rconsumer of the electric power. The risk of

loperation, however, should not be the sole focus of the

an}a‘,—lysiﬁs,. The basic reason for the prohibitjon against

e 'Court invoked in PW Ventures V. Nichols, 533

:gio_.,.-z;a' 3_ 1 (Fla. 1988) when it upheld the Commission's

£ Section 366.02(1):

W at PW Ventures proposes is to go into an
"“area served by a utility and take one of its
: eustomers, Under PW Venture's

other ventures could enter

s st:ate. The effect of this practice
. be. that the revenue that otherwise .
d have gone to the requl ated utilities
which serve the affected areas would bes -
diverted to unrequl ated producers.

(at page 283)

17. Seminole's proposal does not in anyway involve a
devel oper seeking to °“skim" utility revenues.‘ To the
w;(éﬁntr.afry, Semino le's proposal is a means of expanding its
sel f-gervice capability via an off balance sheet financing
that it alone can initiate. Because there are no electric
g#ales revenues (other than those from sales to a

u:ig;i\li,ty(ies)) being diverted to an unregulated producer, no

14




\:'iquer‘ ¢an economiczl ly interject itself into and market
thi tpe of arrangement in Florida. This is a unique,
customer—initiated and controlled transaction that simply

. expa ds Seminole's self-service capacity and .more fully

utilizes ;éiraii?aﬁle waste heat.

18. The Supreme Court also embraced, albeit indirectly,
the “risk™ concepts used in the Commission's Monsanto and PW
Ventures decisions. 1In rejecting as irrelevant the fact ‘that

ject becomes non-jurisdictional when it is owned by the

ap
customer, the Court stated:
The expertise and investment needed to build
a power pléent, coupled with economics of
"scale would deter many individuals from
producing power for themselves rather than
simply purchasing it. The legislature
determined that the public interest required
only limiting competition in the sale of
electric service, not a prohibition against
self-generation.
(at page 284)
In other words, the legislature decided not to regulate self-
service because the cost of entry would serve to "reg_ﬁlate"
most sel f-service situations and thereby 1limit competition.
In light of this language, the question is not "does the
customer bear all of the risks of operation", but is: "is the
potential for competition limited because the customer faces
the cost of entry?”
19. When a developer designs, permits, finances, builds
and operates a generating facility and the customer simply

buys electricity, clearly the customer faces no barrier. The

15
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- developer simply chooses a high volume customer and hopes to
profit fﬁﬁt:’om the spread betwesn the electric utility rates and

his electric power selling price. A developer could thus

lect ar series of high volume customers across the state and
b'ecom’;’-a formidable competitor. Under the Commission's view,
the legislature sought to requlate this type of direct
competition.

20. In this case, however, as in the Monsanto case, a
customer is sgeking a means of conserving energy and serving
its electric needs by self-generation, and has structured
a transaction designed to finance a cogeneration facility for
its own use. In thi:s case, Seminole presently: 1) has
contracted and paid for engineering services to design the
project; 2) 1is procuring necessary permits; and 3) has
developed a financing mechanism for the project involving a
subsidiary, a limited partnership and various specially
structured relationships. In addition, Seminole will o’pe;ate
and maintain the facilities; and, will share in the Fisk of
the project through the lease and O &M agreements with the
partqership and through its ownership of the subsidiary.
Each of these elements creates a substantial barrier for
sel f~-generation and is compatible with the Supreme Courts
concept of natural regulation.

21. The facts of this case show that Seminole's
proposed off~balance sheet structure financing is a bona fide

sel f-service arrangement and that there will be no "retail

16




ty jui Bdlctmn ‘of the Commission under Chapter 366,
F’.{Or::l.da Statutes. This is an arrangement initiated 'and
structured by Seminole to expand -it—self-service
capabilit‘ies and is uniquely tail ored to Seminole's needs.
No developer is involved, nor could one economical ly become
involwved. Seminole will bear substantial risks in the
project as well as the cost of initiating this proje':ct.
Clearly no party to this transaction is “"supplying
electricity to or for the public within this state"” under
Section 366.02(1).

22. Seminole believes that its proposal cannot result
in a sale of electricity. Nevertheless, assbming arguendo
that a "sale" would be deemed to take place, it would not be
‘a sale “to or for the public®. The fact that Seminole has
initiated this structure and indirectly participates in the
partnership through its subsidiary means that the sale is not
to a member of the "public”" but to a closely rel ated _eznt;ity
with a direct economic interest in the design, construction
and operation of the facility. The Commission's definition
of a "retail sale” requires that the sale be to an "unrel ated
entity®. This implies that a sale between "related entities"”
would not be a retail sale. (In considering this point, the

Commission should remember that the policy objective of _the

17
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- "retail sale™ prohibition is to prevent cream skimming

through a series of one-to-one transactions).

"%",Semihﬁ,gl»‘e has expended significant time, effort and
expeﬁée in exploring and evaluating financing opportunities.
Seminole has recently received several preliminary proposals
and con?it«empl ates a financial closing by November 15, 1990;
such,ﬂ.closing being contingent upon favorable action by the
Commigssion in this matter. Accordingly, it is critical: to
| Semii;pple's financing of tiis project that the order requested
herein be issued by this Commission on an expedited basis.

‘WHEREFORE, Seminole respectful 1y requests that this
Commission consider and resolve these matters as
expeditiously as possible by entering an order decl aring that
the proposed financing and ownership structure, as that
financing and structure is described herein (a) will not
result in or be deemed to constitute an unlawful sale of
electricity; (b) will not cause Seminole or - the
partnership/lessor that will own the cogeneration facthS} or
any of its individual partners to be deemed a public utility
as that term is defined under Florida law; and, will not
cause.Seminole or the partnership/lessor that will own the
cogeneration facility or any of its individual partners to

otherwise be subject to regulation by the Commission.

24
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pated, August 75, 1990 Respectfully Submitted,

PAUL SEXTON, ESQUIRE RICHARD A. ZAMBO
Richard A. Zambo, P.A. Richard A. Zambo, P.A.
211 South Gadsden Street 598 Hidden River Avenue
Tallahassee, Florida 32301 Palm City, Florida 34990
(407) 222-9445 (904) 220--9163

Attorneys for
Seminole Fertilizer Corp.

s
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ATTACHMENT B

'BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

‘‘Petition of Seminole Fertilizer ) DOCKET NO. 900699-EQ
.on for a Declaratory Statement ) ORDER NO.

ing the Financing of a Cogeneration) ISSUED:

)

The following Commissioners participated in the disposition of
this matter:

MICHAEI, WILSON, Chairman
THOMAS M. BEARD
BETTY EASLEY
GERALD L. GUNTER
FRANK S. MESSERSMITH

- ORD _ ION _F CLARATORY STATEMENT
BY THE COMMISSION:

By petition filed on August 16, 1990, Seminole Fertilizer
Corporation (Seminole) sought a Declaratory Statement on the
jurisdictional status of a proposed expansion of a cogeneration
project. Specifically, the Petition requests an order declaring
that its planned expanded cogeneration facility as financed and
owned

a) will not a result in or be deemed to
constitute an unlawful sale of
electricity;

b) will not <cause Seminole or the
partnership/lessor that will own the
cogeneration facility, or any of its
individual partners, to be deemed a
public utility as that term is defined
under Florida Law; and

c) will not  cause Seminole or the
partnership/lessor that will own the
cogeneration facility, or any of its
individual partners to be subject to
regulation by the Commission.

Caveat

This Declaratory Statement is based solely upon information
provided by Petitioner. 2any alteration or modification of that
information or failure to realize arrangements as described in the
petition may substantially affect the conclusions reached in this

Declaratory Statement as stated herein.
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Background

, , itioner operates a phosphate fertilizer manufacturing
co lex and mine in Bartow, Polk County, Florida, within the
service area of Tampa Electric Company (TECO). Cogeneration
facilitles owned and operated by Seminole now furnish approximately

5% less than Seminole's electric power needs while utilizing
of the waste heat generated by Seminole's fertilizer
1ng operatlons. Seminole proposes an expansion to its

heat while generating about twice as much electricity as
o The excess electricity will be sold to one or

Seminole pr@poses to finance the purchase of additional
equipment, a nominal 36 MW (37 MW nameplate) steam turbine
generator . ("Phase 1") and nominal 22 MW (28 MW nameplate)

- combustion gas turbine ("Phase 2") by creating a 1limited
“ rship to own its cogeneration equipment and, in turn, lease
it to«Semxncle, thus allowing for Yoff balance sheet" accounting
treatment for financial purposes.

Seminole anticipates the following general sequence of events:

Eirst, Seminole will transfer existing
cogeneration assets, tangible and intangible,
into a wholly owned subsidiary ("Sub").
Second, Sub’  will organize a limited
partnership ("partnership") into which it will
transfer cogeneration assets in exchange for
general and 1limited partnership interests.
Third, Sub will sell partnershlp interests to
one or uwore investors, retaining a general
partnership interest for itself.

Seminole will enter into a lease arrangement with the
partnership and an operating and maintenance (0O&M) agreement under
which Seminole will be obligated to operate and maintain the
cogeneration facilities in order to meet Seminole's energy needs

~and to supply power under sales agreements with one or more
utilities.

While the specific lease and 0&M agreements have not yet been
developed; Seminole represents that such documents will reflect the
following characteristics of the proposed lease financing:

1) Seminole, as operator, will be the
applicant for QF certification.
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2)

3)

4)

5)

6)

?)

8)

2)

10}

Seminole will be obligated to make fixed
lease payments reflecting a return on
capital plus investment to the
partnership and reflecting the value of
the . transaction to Seminocle and the
requirements of capital markets; i.e.,
estimated at 10-15% of the value of the
assets used by Seminole.

The lease payments will be fixed, subject
to an annual escalator, and will not vary
with the electricity produced.

Lease payments are due regardless of
outages with two exceptions:

a) failure to complete the
expansion.

b) force majeure.

Seminole is responsible for the
maintenance, repair, replacement, and
operation of the equipment.

Seninole provides waste heat;
partnership/ lessor supplies fuel for the
combustion turbine.

The initial lease term is expected to be
10-15 years with a 5-year renewal and an
option to extend or purchase.

The risks to Seminole are analogous to
debt financing; i.e., lease payments are
due without regard to electricity
production.

Seminole will lease an undivided interest
in the cogeneration assets for the
purpose cf generating its electrical
power requirements. Seminole will own
the electric power thus generated, but
only that amount required for its own
use.

Under the 0&M agreement, Seminole will be
paid by the partnership to operate the

l) 9
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cogeneration assets to generate
electrical power in excess of its own
requirements, which will be owned by the
limited partnership/lessor and sold by it
to one or more utilities. 1In the event
less electricity is produced than
required by Seminole and the partner-
ship/lessor power sales, the latter will
have ®"priority."

Discussion

Petitioner's suggested analysis asserts the applicability of
our attached Order No. 17009, In re: Petition of Monsanto Company

for a_declaratory statement concerning the lease financing of a
cogeneration facility.

Therein, we determined that Monsanto'’s lease financing of its
cogeneration facility d:d not result in a retail sale of
electricity, did not cause Monsanto's lessor to be deemed a public
utility and did not subject either Monsanto or its lessor to
regulation by this Commission.

The instant petition essentially asks whether that result
would change under the facts as described in the petition. We
consider those issues in the order presented.

Issue 1. Will the proposed expansion result in an unlawful
retail sale of electricity?

This Commission has taken the position that a QF may not
engage inm a retail sale. In re: Amendment of Rules 25-17.80
through 25~17.89 relating to cogeneration, Order No. 12634, issued
Octeober 27, 1983 at 21; In_re: Repeal of Rule 25-17.835 and
Adoption of Rules 25-17.88, 25-17.882, and 25-17.0883 - Wheeling of
Cogeneration Energy; Retail Sales; Order No. 15053, issued
September 27, 1985 at 9-10.

Under the facts presented in the Petition, Seminole will
operate and maintain the cogeneration egquipment and supply waste
heat for its operation. The partnership/lessor will supply fuel
for the gas turbine and will have priority as to the electricity
produced, which it will own and sell to utilities to the extent of
its power sales agreements. The remaining electricity will be
owned and consumed by Seminole.

Neither the lease nor 0&M (operating and maintenance)
agreement have been drafted. However, since the electricity
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sed smust be divided between its respective ownhers, these
ents must address amounts of electricity produced, as
uished from Monsanto, which only involved a lease of
Horecver, at least a portion of the partnershlp's power
‘generated from ~Seminole's waste heat, again as
shed from Mopnsanto, where the user of electric1ty supplied

Throughout the lease term, Monsanto would be

lely responsible for all costs and expenses

“associated with the maintenance, repair,

replacement, and operation of the leased

equipment, including the repair and

- .. Treplacement of major capital items,

' Pprocurement of fuel for the facility, taxes,

and insurance. Most importantly, just as in

: . . . the lease of an automobile, the lease payments

" " would be fixed throughout the term of the

: leased, These payments, based on a negotiated

rate ‘of Treturn on the lessor's investment,

would be independent of electric generation,

production rates, or any other operational
variables of the facility.

-oblem is not that the Monsanto factors do not apply at
nole's proposal, but that they apply so ambiguously. We
ate, therefore, that the arrangements finally made will

doner argues that even if a sale does result, it is not
:to an unrelated entity, as in P.W. Ventures, Inc. v.
, So.2d 281 (Fla. 1988). For the purposes relevant to
: sis, however, Seminole has distinct characteristics from

',lease cogeneration equipment, operate and
and produce waste heat from
Under federal law and our
gggogsagto, Semlnole would be a QF. See, eg., Re
) Y, L.P. Docket No. EL 88-15-000, 43 FERC

Iin contrast, Seminole sub L.P., while the owner of the
:cogeneration equipment, will not operate or maintain the equipment,
. possess the equipment or supply any waste heat from which
n“coganeraticj can take place. Therefore, Seminole sub L.P. does not
appear to be a QF and, pending a dlfferent determination of that
4issue by the FERC, the Commission will not require utilities to




tioner states that ‘we should not require all of the risk
to be on the ‘lessee, as in Monsanto, and that sufficient risk is on
Seminole to distinguish the proposal from P.W. Ventures, supr
There, the COurt ioted that:

”The expertise and jnvestment needed to build a
ower plant, toupled with economies of scale,
would deter individuals from producing power

for»ghgmgglggg rather than simply purchasing

1.533 So.2d at 284.

simply structured a 1limited partnership
angement to produce its own cogenerated power
“%o utilities, it would be meeting the natural
escribed with approval by the Court in P.W.
etitioner, however, would take the further step
: erated power, not only for itself to use and
For Seminole sub L.P., which supplies fuel therefor, and
riority as to any power generated. Therefore, the risks
;e'sh”red between the cogenerator, Semlnole, and the
Seminole sub L.P., thus changing the mix between
‘and regulated public utilities approved by the Court
ures. We decline to endorse that change.

. 2. ‘Will Seminole or the partnership/lessor be deemed a
ty under Florida law?

5366@9211); F.S. defines "public utility" as, in pertinent

every . person, corporation, partnership,
.. association or other legal entity and their

lessees, trustees or receivers supplying
electricity or gas (natural, manufacturered,
milar gaseous substances) to or for the
ic within this state; [e.s.]

puk
Based on our analysis of Issue 1, the sale of electricity

More ,er, pending a contrary analysis by FERC, Seminole sub
does not appear to meet the criteria for QF status. An

e
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,1ty p01nted1y'g1d,got sell glegtrlcitg Re: Brldgegort
' ; ~r¢ 43 FERC Paragraph 62, 168 (1988).

I_ggg_; Woulid Seminole or the partnership/lessor be subject
to ragulation by the Commission?

Ba on our analyses of Issues 1 and 2, supra, both Seminole
and Sem e sub L.P. would be subject to this Commission’'s

regulat on because engaged in activities of public utilities.

Petitioner asserts that its proposal can be placed on a
contznuum between two extremes, with Monsanto on one end and such
as. WA_Ve t res on the other. If this proposal is closer to

“the the argument goes, we should grant the

; ntlty and sales to it of cogenerated energy would be

oﬁtsidé the rule of P.W. Ventures.

Under the proposed facts, where the lessor's general partner
is +the wholly-owed subsidiary of a cogenerator, a much closer
gquestion is created as to relatedness of the two entities and the
possibility that the partnership might have QF status.

The <Court, in P.W. Ventures has drawn jurisdictional lines
supported by its view of the relevant policy. The Commission has
alseo articulated clear ]urlsdxctlonal boundaries in such cases as
‘E_aggnxg, cited earlier and Pe ition of Metropolitan Dade
‘ , equest for Provision of
,Se -5 ' e;T-ansmlssion, order No. 17510 issued May 5, 1987. In
litan, the Commission found that the deflnltlon of self-
requlred identical entities.

The Petitioner's continuum argument is somewhat at odds with
these cases. Jurisdiction is not stronger or weaker, but attaches
fully or not at all. It may be that, as a matter of pelicy, FERC
or the Court may conclude that the spe01f1c structure proposed by
Petitioner lies outside our jurisdiction. Based on our own study
of the relevant precedents and pending such determinations by
others, we are unable to so find.

In view of the above, it is
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ORDERED by the Florida Public Service Commission that the
Petition for a Declaratory Statement by Seminole Fertilizer
Grpo on that its proposed financing of a cogeneration facility
would not result in an unlawful sale of electricity, would not be
deemed a public utility under Florida law, and would not subject
‘Seminole or the partnership/lessor to regulation by this
Commission, is answered in the negative for the reasons set forth
in the body of this Order.

By ORDER of the Florida Public Service Commission this
day of ' .

STEVE TRIBBLE, Director
Division of Records and Reporting

(SEAL)

RB
0022

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all regquests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by this order, which is
preliminary, procedural or intermediate in nature, may request: 1)
reconsideration within 10 days pursuant to Rule 25-22.038(2),
Florida Administrative Code, if issued by a Prehearing Officer; 2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Adninistrative Code, if issued by the Commission; or 3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in
the casa of a water or sewer utility. A motion for reconsideration
shall be filed with the Director, Division of Records and
Reporting, in the form prescribed by Rule 25-22.060, Florida

4
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Administrative Code. Judicial review of a preliminary, procedural
or intermediate ruling or order is available if review of the final
action will not provide an adequate remedy. Such review may be
requested from the appropriate court, as described above, pursuant
to Rule 9.100, Florida Rules of Appellate Procedure.

l*:)



ATTACHMENT C

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Seminole ) DOCKET NO. 900699-EQ
Fertilizer Corporation for a ) ORDER NO.
Declaratory Statement Concerning ) ISSUED:
the:Financing of a Cogeneration )
Facility. )
)

“Theé following Commissioners participated in the disposition of
this matter:

MICHAEL MCK. WILSON, Chairman
THOMAS M. BEARD
GERALD L. GUNTER

BETTY EASLEY
FRANK S. MESSERSMITH

TION R_DECLARATORY STATEMENT
BY THE COMMISSION:

By petition filed on August 16, 1990, Seminole Fertilizer
Corporation (Seminole) sought a Declaratory Statement on the
jurisdictional status of a proposed expansion of a cogeneration
project. j,pecxflcally, the Petition requests an order declaring
that its planned expanded cogeneration facility as financed and
owned

a) will not a result in or be deemed to
constitute an unlawful sale of
electricity;

b) will not cause Seminole or the
partnership/lessor that will own the
cogeneration facility, or any of its
individual partners, to be deemed a
public utility as that term is defined
under Florida Law; and

c) will not cause Seminole or the
partnership/lessor that will own the
cogeneration facility, or any of its
individual partners to be subject to
regulation by the Commission.
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Caveat

~Deg;aratory Statement is based solely upon information
Y P;‘itloner. Any alteration or modification of that

‘5Declar ~ory'statement as stated herein.

Background

‘Petitioner operates a phosphate fertilizer wmanufacturing
complex and mine in Bartow, Polk County, Florida, within the
se k.area of Tampa Electric Company (TECO). Cogeneration
fac z C
10 to 15% less than Seminole's electric power needs while utilizing
abcwt % of the waste heat generated by Seminole's fertilizer
ing operations. Seminole proposes an expansion to its
on -facilities in order to utilize up to 90% of available
waste heat whlle generating about twice as much electricity as
Seminole requires. The e:cess electricity will be sold to one or
more utilities.

Seminole proposes to finance the purchase of additional
equipment, a nominal 36 MW (37 MW nameplate) steam turbine
generator ("Phase 1Y) and nominal 22 MW (28 MW nameplate)
combustion gas turbine ("Phase 2%) by creating a limited
partnership to own its cogeneration equipment and, in turn, lease
it to Seminole, thus allowing for "off balance sheet" accounting
treatment for financial purposes.

Seminole anticipates the following general sequence of events:

First, Seminole will transfer existing
coqeneratlon assets, tangible and intangible,
into a wholly owned subsidiary ("Sub").
Second, Sub will organize a limited
partnership ("partnership") into which it will
transfer cogeneration assets in exchange for
general and limited partnership interests.
Third, Sub will sell partnership interests to
one or more investors, retaining a general
partnership interest for itself.

Seminole will enter into a lease arrangement with the
partnership and an operating and maintenance (0&M) agreement under
which Seminole will be obligated to operate and maintain the
caogeneration facilities in order to meet Seminole's energy needs
and toc supply power under sales agreements with one or more
utilities.

1{7
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While the specific lease and O&M agreements have not yet been
developed, Seminole represents that such documents will reflect the
following characteristics of the proposed lease financing:

1)

2)

1)

4)

5)

6)

7)

8)

9)

900699-EQ

Seminole, as operator, will be the
applicant for QF certification.

Seminole will be obligated to make fixed
lease payments reflecting a return on

capital plus investment to the

partnership and reflecting the value of
the transaction to Semincle and the
requirements of capital markets; i.e.,
estimated at 10-15% of the value of the
assets used by Seminole.

Tha lease payments will be fixed, subject
to an annual escalator, and will not vary
with the e._ectricity produced.

L.ease payments are due regardless of
outages with two exceptions:

a) failure to complete the
expansion.

b) force majeure.

Seminocle is responsible for the
maintenance, repair, replacement, and
operation of the equipment.

Seminole provides waste heat;
partnership/ lessor supplies fuel for the
combustion turbine.

The initial lease term is expected to be
10-15 years with a 5-year renewal and an

option to extend or purchase.

The risks to Seminole are analogous to
debt financing; i.e., lease payments are
due without regard to electricity

production.

Seminole will lease an undivided interest
in the cogeneration assets for the
purpose of generating its electrical
pover regquirements. Seninole will own

18
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sthe electric power thus generated, but
only that amount required for its own
us,en

;Under the O&M agreement, Seminole will be
paid- by the partnership to operate the
cogeneration assets to generate
elect’ical power in excess of its own
em@nts, which will be owned by the
‘ted partnership/lessor and sold by it
» one or more utilities. In the event
less electricity is produced than
required by Seminole and the partner-
i _p/lessur power sales, the latter will
®pricrity.”

Discussion

>{i0)

ty dld not result in a retail sale of
: o cause Honsanto's lessor to be deemed a public

stant petition essentially asks whether that result
,under the facts as described in the petition. We

:ggue»;, Will the proposed expansion result in an unlawful
“ le of electricity?

In re: Amendment of Rules 25-17.80
eneration, Order No. 12634, issued

In re: Repeal of Rule 25-17.835 and
7.882, and 25-17.0883 - Wheeling of
les; Order No. 15053, issued

~September 27, 1985 at 8-10.

- Under the facts presented in the Petition, Seminole will
rate and maintain the cogeneration equipment and supply waste
_‘fcr “its operation. The partnership/lessor will supply fuel
the gas turbine and will have priority as to the electricity
Hproduced, which it will own and sell to utilities to the extent of

EN
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its power sales agreements. The remaining electricity will be

owned and consumed by Seminole.

Neither the lease nor O&M (operating and maintenance)
agreement . have been drafted. However, since the electricity
produced must be divided between its respective owners, these
agreements must address amounts of electricity produced, as
distinguished from Monsapto, which only involved a 1lease of

. equipment. Moreover, at least a portion of the partnership's power

will be generated from Seminole's waste heat, again as
distinguished from Monsanto, where the user of electricity supplied
the fuel:

Throughout the lease term, Monsanto would be
solely responsible for all costs and expenses
associated with the maintenance, repair,
replacement, and operation of the leased
equipment, .ncluding the repair and
replacement of major capital items,
procurement of fuel for the facility, taxes,
and insurance. Most importantly, just as in
the lease of an automobile, the lease payments
would be fixed throughout the term of the
leased. These payments, based on a negotiated
rate of return on the lessor's investment,
would be independent of electric generation,
production rates, or any other operational
variables of the facility.

The problem is not that the Monsanto factors do not apply at
all to Seminole's proposal, but that they apply so ambiguously. We
cannot state, therefore, that the arrangements finally made will
not result in a sale of electricity.

Petitioner argues that even if a sale does result, it is not
a sale to an unrelated entity, as in the PW_Ventures, Inc.'
t - t. In PW__Ventures, the Commission's
jurlsdlction turned on the supply of electr1c1ty to an unrelated
entity. ®The jurisdictional boundary is marked by the separation
of the supplier and the consumer of electricity such that the
supplier is serving a member of the public rather than itself."®

Here, Seminole is serving its own needs; but, in addition, it
is serving the lessor who in turn provides electricity to utilities
pursuant to power purchase agreements.

If the Commission deems Seminole and the lessor to be "related
entities? due to Seminole's wholly owned subsidiary being the
general partner of the lessor, there arguably would not be an

qu
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ful sale of electricity. Then, the transaction would also not
 the cogeneratlon facility to be deemed a public utility.
Finally, none of the participants would become subject to PSC
jurisdiction solely because of such a transaction, through the
characterization of the lessor as a QF may seem problematical.

Petitioner states, in addition, that we should not require all
of the risk to be on the lessee, as in Monsanto, and that
sufficient risk is on Seminole to distinguish the proposal from PW
Ventures, supra. There, the Court noted that:

The expertise and investment needed to build a
power plant, coupled with economies of scale,
would deter individuals from producing power
for h lves rather than simply purchasing

- fe.s.] 533 S0.2d at 284.

If Petitioner',simply structured a 1limited partnership
lease/financing arrangement to produce its own cogenerated power
and excess for sale to utilities, it would be meeting the natural
: to. entry‘ described with approval by the Court in PW
supra. Petitioner, howvever, would take the further step
of producing cogenerated power, not only for itself to use and
, ‘but for Seminole sub L.P., which supplies fuel therefor, and
flrst priorlty as to any power generated.

of Self Service

g gﬁ ngg t_ fo ; Provision
smisgion, Order No. 17510, issued May S, 1987, (“Metro-Dade"),
the FPSthdismissed an application for self-service wheeling
pursuant to our cogeneration rules on the grounds that the
provision of -electricity to an end-user by a separate entity that
bore all the risks, but in which the end-user had only a partial
interest, was not self~-generation. In that case, the order stated:

{f1he County has title only to the building
. » - that it is no longer in possession of,
because it has leased it to another party.
The generating eguipment that will actually
produce the electrical power is owned . . . by
either Winthroup Financial Co. or Florida
Energy Partners. In turn, neither of these
parties has possession of the generating
equipment because it has been leased to South
Florida Cogeneration Associates. We find that
the County does not “generate" the electrical

pover to be wheeled because it must first
~purchase the power _from South _Florida

4]
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However, the 1ssue in Metro-Dade was transmission and dealt
specifically with an FPSC self-service transmission rule. The
order ‘was addressing whether the owner of the QF is identical to
the custonmer whose facilities the power is to be transmitted to.
In Metro~pade, the FPSC concluded that "while the customer to
receive the wheeled power is clearly the County, the electrical
power ‘to be wheeled is not generated by the County."

Petitioner claims its structuring to be bona-fide "self-
service.” Is the Metro-Dade test of %identical entities" the
relevant test or merely the reguirement that the entities be
“related," as suggested in PW Ventures?

If, as Petitioner represents, (1) no cream-skimming would
result from this transaction; (2) it encourages cogeneration; and
(3) it is a unique model which cannot be used as a pattern for many
developers to follow, it appears to be in the public interest. If
it ‘is in the public interest to encourage cogeneration, and if the
State faces potential energy shortfalls, and if the law and court
cases do not expressly preclude the transaction, the Commission may
deem to- find such a transaction outside the scope of our
jurisdiction.

Postdating Metro-Dade is new statutory language mandating the
encouragement of cogeneration through appropriate goals of the
Commission. See, §366.82, F.S. Also, the new statute, on
cogeneration, section 366.051, states that cogeneration is of
benefit to the public when included as part of the total energy
supply of the electric grid of the state or consumed by a
cogenerator or small power producer. In 1light of this, the
Conmission finds that the lessee/QF (Seminole) and
partnership/lessor (Seminole sub L.P.) are sufficiently "related"
to surmount the PW Ventures jurisdictional boundary which precludes
sales between "unrelated entitles." It follows from that finding
that the transaction at issue does not create a public utility
which is subject to our jurisdiction.

Conclusion

The Monsanto case is not directly dispositive of the issues
presented by the Petitioner. The two-way flow of dollars between
the lessee and lessor require different tests than those provided

in Monsanto.

A more difficult issue is presented than whether a true lease
or sale results from the arrangements ultimately drafted. That
issue is whether the separate entities created to achieve "off
balance sheet financing" are sufficiently related to be considered
cone and the same for jurisdictional purposes and therefore beyond

a2



purview.. Our conclusion is that no retail sale
‘as  bere, the general  partner of the
s a wholly owned subsidiary of the lessee/QF.
he further determination of the equally close

in an unlawful sale of electricity, would not be
tllity under Florida law, and would not subject
to regulation by this

’ .

STEVE TRIBBLE, Director
Division of Records and Reporting

(SEAL)

CBM.
01007

' NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

’The Florida Public Service Commission is required by Section
‘ sFlorlda; statutes, to notlfy part1es of any

hfarwpg or judiCLal reV1ew will be granted or result in the relief

party adversely affected by this order, which is
iry, procedural or intermediate in nature, may request: 1)
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Florida Administrative Code, if issued by a Prehearing Officer; 2)
recons:tderatlan within 15 days pursuant to Rule 25-22.060, Florida
rative Code, if issued by the Commission; or 3) judicial

review yh the Florida Supreme Court, in the case of an electric,
gas or telephone utility, or the First District Court of Appeal, in
‘the case of a water or sewver utJ.lJ.ty. A motion for reconsideration
: be filed with the Director, Division of Records and
g;  in the form prescr:.bed by Rule 25-22.060, Florida

: ative Code. Judicial review of a prellmlnary, procedural
or intermediate ruling or order is available if review of the final
action will not provide an adequate remedy. Such review may be
"et;uested from the appropriate court, as described above, pursuant
to Rule 9.100, Florida Rules of Appellate Procedure.

44
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petiti%f Monsanto Company £or a ) DOCKET NO. B60725-EU
dsclazataty gtatement concerning the lease ) ORDER NO., 17009
financing of a cogeneration Facility. ) ISSUED: 12-22-86

)

The following Commissioners participated in the disposition
of this matter:

JOHN R. MARKS, III, Chairman
GERALD L. GUNHTER

JOHBN T, HERNDON

KATIE NICHOLS

MICHABEL MCK. WILSON

" DECLARATORY STATEMENT

BY THE COMMISSION:

On June 3, 1986, the Monsanto Company (Monsanto) filed a
¢ tory statement asking that the Commission find

- SMonsanto roposed lease~financing of its cogeneration
afaciiityfu 38 not result in an unlawful sale of electricity, (2)
khis arrangement would not cause Monsanto's lessor to be a public
utility ander Florida law, (3) the proposed lease~financing would
not subject Monsanto'or its lessor to regulation by this commission,
and {4) Gulf ©Power <Company (Gulf} was requxred to supply
snpplemental, ackug and maintenance ("standby”) electric power at
app:oved nnn-;,scriminatory tariff rates to Monsanto,

Both Metropolitan Dade County (bade) and Gulf filed requests
for intervention in this docket on June 26, 1986, and July 2, 1986,
respectively. Gulf also requested a Section 120.57, Florida
Statutes, evidentiary hearing should its intervention be granted.
Upon finding that 'neither Dade nor Gulf had the “substantial
interest* —required for 4intervention under Chapter 120, Florida
statutes, and Rule 25~22.39, Florida Administrative Code, the
Commission at {ts September 2, 1986 agenda conference denied their
vequests for interventlion, The Commission d4id, howvever, give Gulf
an oppertunity to file a brief addressing the legal issues raised by
Monsante in its petition. Gulf filed its brief in a timely fashion
gg s:Engber 22, 1986, Monsanto filed its reply brief on September

[ 4 -

As outlined in its petition, HMonsanto 1is proposing to
increase its present electric generating capacity from approximately
10 to 15 medawatts to approximately 35 to 45 megawatts by the
addition of a combustion turbine generator. The proposed combustion
turbine generator would burm natural gas and/or 01l and produce
electricity and 8 high temperature exhaust stream ~which would be
digected to a heat recovery steam generator to produce steam for
existing back pressure turbine generators and for processing steam
reguirements., The combined production of electricity and steam
© would displace existing, less efficlent natural gas boilers and
. £hereby substantially lower the amount of natural gas and/or oil

ysed at Monsanto's manufacturing complex.

The propesed cogeneration facility, then, would be an
integrated system comprised of currently operational back-pressure
turbines, a condensing turbkine, and waste gas and natural gas
bollere and the proposed combustion turbine generator, heat recovery
gteam generator and ¢lectric and steam interconnections.

DOSEAT 105R-DATE
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' Honsanto cutrently has qualifying facility (QF) status for
its preasnt cogeneration facility. Monsanto has not sought a
reatfirmation of f{ts QF status witb the Federal Energy Regulatory
Commission (FERC) since the final design of the proposed combined
cogenaratien facility will not be available until a lessor Iis
secured, Monsanto has stated, however, that the combined
coqene:ation fzcility *will be~designed and operated in accordance
with the :equirements necessary to maintain QF status under the
Pederal law.*®

Construction of the QF is expected to begin in Janunary, 1987,
_gvith commercial operation to commence during 1988 pursuant to the
e F- m "tugn-key" contract between Monsanto and a yet-to-be
selected manufackturer/lessor, The lessor will finance the facility
and hold title to it for lease to Monsanto.

The essential terms of the proposed lease are as follows.
The leagse would be for a minimum term of not less than five years.
At the end of the initial lease period, Monsanto would have three
options: yrenew the lease; purchase the equipment at its fair market
value; or pay for the dismantlement and removal of the equipment.
Monsanto would provide the fuel for the facility to operate the
equipment: would own and consume on-site all the steam and electric
power produced by the equipment; be obligated to make fixed lease
payments to +the 1lessor; and would be the holder of the -QF
certification from FERC.

. Honsanto's leage paymeits would be fixed throughout the term

0f the 1lease. Thase paymen-s would be independent of electric
generation, production cvates or any operational variable and would
include a negotiated rate of return on the lessor's investment
comparable to the interest rate in traditional financing. Lease
payments would continue to be due during either planned or unplanned
Qutages of the facility. Throughout the term of the lease, Monsanto
would be responsible for all costs and expenses associated with the
maintenance, repalir, replacement and operation of the leased
equipment, including tne repair or replacement of major capital
items, taxes and insurance.

The 1lessor would hold legal title to the eguipment, receive
Investment Tax cCredits (ITC) and depreciation benefits associated
with {t Iinvestment, and receive the fixed lease payments throughout
the term of the lease. The fixed price renewal terms of the lease,
should Monsanto decide to renew the lease at the end of its initial
term, a3 other financial terms and conditions of the lease not
delineated here, would be dictated by the applicable revenue rulings
{ssyed by the Internal Revenue Service to insure that the lessor
received the facility's asgsociated ITC's and depreciation benefits,

The lessor would have no control over the use of the facility
other than as the beneficiary of covenants requiring Monsanto to
maintain the equipment in good repair and operate it in accordance
with tndustry staundards,

DISCUSSION

Issue l: Would Monsanto Company's (Honsanto} proposed lease
€inancing of 1ts cogeneration facility result in or be deemed to
congtitute a lawful sale of electricity?

This Commission has taken the position that a QF may not
gngage in a yetall sale, In re: amendment of Rules 25-17.80

through 15-17.89 relating to cogeneration, Order Nec., 12634, issued
Q¢ ¥ s L3 in re: Repeal of Rule 25-17.835 and

L
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15-17.882 and 25-17.883 - Wheeling of

Order No. 15053, issued September

Retail sale was defined by this Commission in its withdrawn

e 25+17.883, Florida Administrative cCode, as any
RS energy or capacity was supplied to an entity
dentical ownership to the QF. In re: Amendment

0 the provision of utility

Vige ualify acliities at multiple locations,
fasued March S, 1985 at 7.

} expenses assocxated uiﬁh the maintenance, repair,
4 pperation ¢f the Lleased equipment, including the
acement of major capital items, procurement of fuel
send” insurance. Most importantly, just as in
wbile, the lease payments would be fixed
£ the lease, These payments, based on a
4 rate of return on the lessor's investment, would be
ent ot eleckric generation, production rates or any other
al wvariable of the facility. <Thus, ledse payments would
due during either planned or unplanned outages of the

All the risks of operation of the facility are retained by
Honsanto, The only risks shifted to the lessor under the proposed
arrangement are ithe risks associated with {1) tax law changes (ITC's
and depr iation benefits are discontinued or so modified that this
facility does not qualify for them); (2) the inability of the lessor
to utilize the ITC's and depreciation benefits associated with its
investment in the facility due to lack of taxable income: and (3)
lack of residual value in the equipment after the expiration of che
initial term.

These tvisks are exactly the same as those retained by the
lessor of any plece of aéquipment. This is reflected by the charge
to be paid by Monsante, not a charge based on consumption, i.e., per
kilowatt hour, but a fixed payment per month based on the fair
market wvalue of the facility, These fixed lease payments, coupled
with Honsanto's sole responsibility to operate the eqguipment and
thereby produce electricity, clearly support the analysis that
Honsanto's legsor iz providing the means of producing electricity,
not selling electricity per se.

Gulf has argued that this situation s analogous to the
*shared savings® scenario addressed in Section 255.258, Florida
Statutes, gince the “shared savings"™ financing used by state
agencies needed a gtatutory exception, then, Gulf asserts,
#onsanto’s proposed financing is the sale of electricity and needs a
specifi¢ statutory exemption also.

~ tThils logic is faulty, however, since Monsanto's obligation to
make payments based on the fair market value of the facility, not
its energy production, also distinguishes this lease arrangement
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,iﬁgs'bhtfangement addressed in Section 255.258,
“Elorida

SQction 255. 253, Florida Statutes, which prov;des definitions
sed An Section ‘255, 258, defines shared savings financing

{5} 'Shared savings financing"” means the financing of
Nergy “conservation measures and maintenance
setvices through A private firm which may own any
pitrchased equipment for the duration of a
contract, which shall not exceed 10 years unless
80 authorized by +kthe division, Such contract
shall gicifx fhat the oprivate firm will Dbe
recompensed either out of a negotiated portion of
the savings resulting from the conservation
measures and maintenance services provided by the
ptivate firm or, in the case of a cogeneration
) b the pavment of a rate for energy
) oLherwise have been paid for the
| A
. BARe enerqy '%tOﬁA current ‘sources. {Emphasis
supplied) o ]

financ;n? arrangement, the payment to the owner of
'y is iinked to the production of electricity
; qconsumption by the end user, the state

g ; : neration facility be inoperable, no payments
“Wwould be :equi:ed of thestate agency to the owner of the facility.

Monsanto argues that but for title being retained by the
lessor, the proposed lease iz identical to a purchase by means of
traditiondal debt financing. Again, the key element of this analogy
is that the payments are fixed and based on the asset's fair market
value plus..a srate of rTeturn (interest), not on the amount of energy
produced. Regardless «of whether the facility produces energy,
Monsanto iz obligated to make its “mortgage™ payments. We do not
disagree with this characterization,

Bither ‘based on the lease analogy or on the debt financing
analogy, no sale of electrxcity will take place between Monsanto and
its lessor under the proposed agreement.

Issue 2: Would Monsanto's proposed lease financing of a
cogeneration facility cause Monsanto‘s lessor to be deemed a public
utility under. Florida law?

hg dLscuSsed ove, we are of the opinion that no sale of
€lectricity would take place between Monsanto and its 1lessor.
Therefore, Monsanto's- ‘lessor would be supplying a means of producing
electricity, not  "supplying electricity . . . to or for the public
within this state" pursuant to Section 366.02(l), Florida Statutes.
Monsanto's lesspr, ‘then, does not fall within .the statutory
definition of Section 1366.02{1), Florida sStatutes, and is not a
public utility upder Florida law.

gage 3: Would Monsanto's proposed lease financing of its
pogeneration facility' subject either Monsanto or 4its lessor to
: ation by this Commission?

.. No. Were Monsanto to purchase its proposed cogeneration
equipment, this Commizsion would have no jurisdiction over either
‘the QF or Monsanto. R customer can clearly choose to serve himself

ne¢ *sc long as a customer serves himself without the involvement of

L
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- regulated utilities, the Commission has no interest in the matter.”
e o:det No, 12634 at 22,

Aa discﬂssed above in Issues 1 and 2, Monsanto has leased an
agset, the qualifying facility equipment, that will allow it to
generate its own thermal and electric energy. Monsanto is,
therefore, serving-itself and neither it nor its lessor would be
- subject to Commission Jurisdiction vunder Chapter 366, Florida
Statutes,

Issue 42 Is Monsanto entitled to purchase supplemental,
backup ~and maintenance ("standby®) eleckric power at applicable
non~digcriminatory ratesg purstant to approved tariffs?

. We " do fot congider this issue to be an appropriate one for
i;xesolution in- a declaratory statemenk. There is no  question or
Joubt that plrsuant to the contrelling Federal Energy Regulation
commission Rules 18 CFR 292.305(b) and 292.303(b) implementing the
Public --Utilities Regulatory Policies Act (PURPA), and Rule
25-17.084, 'rlorida administrative Code, Gulf PoWwer Company must
provide “standby® electric power at applicable non-discriminatory
tariff rates to Honsanto in fts capacity as operator of the proposed
qualifying facility,

For this reason, we make no decision with regards to this
issye. Therefore, it is '

ORDERED by the ~Rlorida Public Service commission that
~Monsanto .-:Company's proposed lease Cfinancing of 1its cogeneration
facility does not result in nor is it deemed to constitute a lawful
gale of electricity. It is fuorther

g

ORDERED that Monsanto's proposed lease financing of a
cogenerstion facility does not cause Monsanto's lessor to be deemed
a public utility under Florida law. It is further

ORDERED that Monsanto's proposed 1lease financing of its
cogenevation facility will not subject elther Monsanto or its lessor
to regulation by this Commission. It is further

ORDERED that Monsanto's entitlement to purchase supplemental,
backup and maintenance {“standby*} electric power at
non-discriminatory rates is not an appropriate question on which a
declaratory statement ghould lssue.

day of . IECFMRER, , 1986.

By ORDER of the Flerida Public Service Commission, this 22nd

STEVE TRIBBLE, Director
Division of Records and Reporting

{SEAL)

s B b)" ‘:444

. -(%hiéf, Bureat! of Records
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BEFORE ‘THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of METROPOLITAN ) DOCKET NO. 860786-EI
DADE COUNTY for Expedlted Considera- )
tion of ‘Request for Provision of ) ORDER NO. 17510

)

)

;Self-Setvxce Transmission.
, \sk
The following Commissioners participated in the

disposit;on of this matter:.

ISSUED: 5-5-87

KATIE NICHOLS, Chairman
GERALD L. GUNTER
JOHN T. HERNDON

MICHAEL McK. WILSON

ORDER DEN?ING REQUEST FOR SELF-SERVICE WHEELING

BY THE COMMISSION: !

Pursuant to Notice, the Flerida Public Service Commission
held public hearings in the above docket in Tallahassee,
Florida, on December 5 and 10, 1986. ; .

APPEARANCES: MATTHEW M. CHILDS, Esquire, Steel, Hector and
Davis, Suite 200, 201 South Monroe Street,
Tallahassee, Florida 32301

On _behalf of Florida Power and Light Company

JOSEPH McGLOTHLIN, Esquire, Lawson, McWhirter,
Grandoff and Reeves, Post Office Box 3350, Tampa,
Florida 33601~3350

On behalf of Thermo Electron Corporation

JASON BROWN, Esciire and ADAM WENNER, Esquire,
Suite 2810, Metro-Dade Center, 111 Northwest
First Street, Miami, Florida 33128-1993

On behalf of Metropolitan Dade County

MICHAEL B. TWOMEY, Esquire, Florida Public
Service Commission, 101 East -Gaines Street,
Tallahassee, Florida 32399-0863

On behalf of the Commission Staff

WILLIAM H. HARROLD, Esquire and HAROLD McLEAN,
Esquire, Florida Public Service Commission, 101
East Gaines Street, Tallahassee, Florida

3239%-0861

On_behalf of the Commissioners

SUMMARY OF DECISION

In this case, Metropolitan Dade County (the County)
petitioned this Commission requesting that we require Florida
Power and Light Company (FPL) to utilize its transmission and
distribukion system to "wheel” power from a qualifying facility
{QF) located in the County's Downtown Government Center to the
County’'s facllitzes at the Jackson Memorial HospitalsCivic
" Center complex and other County locations. The County's
petition was filed pursuant to Rule 25-17.0882, Florida
Administrative Code (the Self-Service Wheeling Rule), which
provides that we may, under certain circumstances, require a
public utility to “"provide transmission or distribution service
to enable a retail customer to transmit electrical power
qene:ateﬂ by the customer at one location to the customer’'s
facilities at another location.” Determining that the QF was
jolntly owned by the County and a limited partnership of other

2 petu e ta A
QAT EDERLDAT
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was not the same entity or customer as
teceive the electrical power, we found
L 1§action was not self-service wheeling
‘to order FPL to provide the requested

PROCEDURAL BACKGRQUND

9 he County £filed with this Commission a
q - that we issue an order requiring FPL to
; y services for certain of the power
genera ed;at the QF located at the County's Downtown Government
Center to certain of the County's cutlying facilities,

hailenéed,

3 among other things, the County s allegatlon
the

requested transmission service constitutes SSW

17.0882, Florida Administrative Code. FPL
s petition be dismissed or, in the
'larifled 50 as to adequately apprise
ind elements of the requested
1986, the County filed a

that

ounty s petition was dismissed with
Jounty filed a revised petition on
rehearing conference was held before
chols on Septembsr 22, 1986 and hearings were
ncamb‘r 9 and 10, 1986, when we heard the testimony of
‘ s8N, Thermo Elactron Corporation was granted
atus at hearing. Having considered the evidence
‘hearing and the arguments of the parties expressed
st-hearing briefs, we have determined, for the
follow. that the County's petxtion must be denied.

BACKGROUND AND_NATURE OF REQUESTED SERVICE

34 (MW) cembustxon turbzne, which is located on
and ad)oining the County's Downtown Government
Federal Energy Regulatory Commission (FERC) has
combusticn tutb1ne and its ancxllary equipment
By utilizing heat

The ownership o©f the QF 15 rather involved. The County
has leqal title to the 'building in which the electrical
i “eguigment is located, the land on which the building

located,

5,

hilled water clreculating system, electric and

<hi . 2 systems. a standby emergency
dt aelugenerator and its fuel o©il storage tank, natural gas
;ation, gasn lines, a gas compressor room, an

installation with FPL and electrical
The County does not have legal title to any of the
hat will actually produce the power it seeks to have
PL.

&n absorbtion chiller plant, heat rejection.
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" The actual electric generating equipment, consisting of

gas tu binea. steam turbines, heat recovery boiler and electric
s was ‘Funded through the use of a lease/sale

'wU'd@: +his- arrangement, the debt component of the
19WaE ] Yided by the Bank of Boston, while the equity
companent was raised through a 1limited pattnershlp formed by
Winthrop  Financial Corporation, called Florida Energy
Partners. Florida Energy Partners, in turn, leases the
financed fquipment (generating equipment) to a joint venture of
Thermo :Electron and Rolls-Royce subsidiaries called South
Florida igeneration Associates, which will operate the QF for
the 16 years of the lease. This lease (the Facility lease),
also provides that South Florida Cogeneratxon Associates has
the option to purchase the generating equipment from Florida
Energy Pastners ab the end of the lease term for its then fair
:ma:ket valu R  ds est1mated to be $7.5% m11110n. Thus, at

Ty equipment while Florida Energy Partners has
] rgenetating equipment. South Flor1da Cogeneration

3 g have  possession of the entire QF, South
'netation Associates leases the building and the
ipment from the Cocunty pursuant to an “Agreement
se of Space and Ancillary Systems,” (the Space lease).
AS rent, South Florida -Cogeneration Associates is obligated to
pay the County one-half of the net-~after-tax cash flow from
oparating the QF, A Purchase Option Agreement (Exhibit D to
the - lease) gzants the County the option to purchase the
y uipment £rom South Florida Cogeneration Associates
for puymen‘ of $1.00, As is more fully discussed later in this
order, the  County's sexercise of -its option requires South
Florida <Cogeneration &associates to exercise its option under
the Facility lesse to acquire the generating equipment from
Florida Energy Partners. Furthermore, although the exercise
price of ‘the County's option is $1.00, the Purchase Option
Agreement’ acknowledges that the consideration for the option is
the County's performance of its obligations under the Space
lease and the Energy Purchase Contract. This means that, under
all the pertinent contracts, the County would pay for the
generating -equipment throughout the I6-year term of the lease
and, at ‘the end, wWinthrop Financial Corporation and South
Florida Cogeneration 'Associates having been made whole, the
County would acquire legal title to the entire QF,

The County gains its entitlement to the output of the QF
through--the “Contract for the Purchase and Sale of Electrical
and Thetmalvznergy {Energy Contract) it had entered into with
Soutlh Florida Cogeneration Associates. Pursuant to the Energy
Cnnttact, ‘South FPlorida Cogeneration Asscciates agreed to
operate the-QF and sell tg the County, and the County agreed to
putchasil'(i) all of the power from time to time produced by

F's power Efor "(i) all of the requirements of the
th Downtown Gaovernment Center and (ii) all of the

eguit £ ‘ot Power of each other bullding or facility owned
or: oceupied by the CQunty for which a transmission arrangement
may be establighed. . . ."

In the event that the County is not able to use all of the
. Pewer from the QF, the Cpunty has agreed to resell the excess
" power at the best obtainable price to “Other Energy

t to vaxious conditions. The County is obligated.



Altc:natively. South Florida Cogeneration
-Sub ;0 the County's approval, arrange for
to 'Other Znergy Purchasers.*

:edsto the County, the County pays to
n Asscciates its “Equivalent Power
s f by the contract 3s "an amount equal to
vorable ¢ost of . service which would have been
lorida “Power and LightVCOmpany . . . for the same
'ttical powe: conisumed at the same times of day

On Octo ,r %, 1985, FPL and the County entered into an
”Intercannectidn Agreement for Qualifying Facilities”
{Interconnection Agreement), which provides that FPL will
provide appropriate retail service for the [Downtown Government
Centerc ”Interconnection Point.”

The County anticipated that approximately 10 MW of
electric power would be wused in the Downtown Government
Center., If transmission services were available from FPL, the
Downtown. Government Center would consume all of the chilled and

: itér produced by the QF, except that 1 MW of electric
d.be nsed to .produce chilled water that would be sold
. e of F&orida. Ppirsuant  to its petition, the County

:cquested‘that we require FPL to transmit the remaining 16 MW

of electric power to the County‘'s facilities at three
additional locations. They were (1) Jackson Memorial Hospital
and Civig Center, (2) the pade County Water and Sewer
Authority, and (3) Dade County Arterial Street Lighting. Dade
County proposed to pay FPL a wheeling rate in the range of 5 to
7.5 milisskwh, -

The County stated that, if its request for SSW were
denied, it would construct its own transmission line from the
GCovernment Center to the Jackson Memorial
.‘Center Complex., a distance of some two miles.
1 e ‘County Stated that it would utilize electric

gy "Erem the QF to provide chilled water to others near the
Downtown Government Center. The County argued that these sales
of chilled water would displace the use of electric energy from
FPL, which otherwise would have been used to operate electric
chxllers »

: three desired locatmons would result in a net
n the utxlity $ revenues, it argued that FPL would
tter ofi accept;ng the wheeling rates, as opposed to
construct its own transmission line. The
t the latter would result in FPL losing
ales revenuves and the wheeling revenues. Using
t 85wWw* and ™without SSW" scenarirs, the County
Qr cluded that the costs to FPL's other ricepayers would be
lower iZ 8 lere p:ovided than if it were not.

NDINGS OF FACT AND CONCLUSIONS OF LAW

Issue 1: Whethetr the transactions described by Dade
Courity's petition for the transmission of the electrical output
{transmission service) of the cogeneration facility at the
?ﬂﬂntown Government Center (facility) is self-service wheeling
{SSW) .




At the outset, we note that we are here to interpret the
bi ity of ‘one of our administcative rules to the facts
] . by this case and, accordanly, to determine whether
the County is entitled to-the service it has requested. It may
he helpful to keep in mind-that the requested service involves
crdering an investor-owned. ‘electric utility to “hire out* its
privately-owned transmission/distribution system to another
party. This rule, Rule 725-17.0882, Florida Administratlve
Code, was | nmulqat:ed in . Ddcket No. B84G399-EU, in which we
‘considered- C > . ‘the ‘notion that any customer could
demand cess to a utility's transmission/distribution system
15 willing ‘to .pay the associated costs. Considering that there
is no federal or Florida statutory right for a generating
customer to serve elthéer itself or others over a utility's
transmissions/distribution system, we limited our rule to ‘those
who desired to serve themselves, as opposed to those who would
make sales to ofthers. Having made that determination in Docket
Ho. 840399+EU, it is not our intention to rehear it now.

By its revised petition the County requested that we order
FPL to utilize its privately-owned transmission facilities to
transport power from one location to another for the county’s
benefit. The ‘County*s petition was pursuant to Rule
25-17.0882, Florida Administrative Code, which provides as
followss )

Transmission Service Not Required for Self-
Service. Public utiiities are not required
to provide transmission or distribution
service to enable a retail customer to
transmit electrical power generated by the
customer at one loca-ion to the customer’s
facilities at anothe: location unless the
customer or the utility demonstrates that
the provisipn of this service and the
charges, terms, and other conditions
associated with the provision of this
service are not likely to result .in higher
cost electric secvice to the utility’s
general Dbody of retail and wholesale
customers or adversely affect the adequacy
or reliability of electric service to all
customers.

By its title, the rule addresses “self-service."
Webster’s New Colleqiate Dictionaty defines “self-service” as
“the ‘serving of oneself . . .."” ™“Oneself,” in turn, is defined
as “a person‘'s self: one's own self . . .. And, lastly
Webster's defines *self* as “to, with, for, or toward oneself
or itself.” This dictionatry contains close to four full pages
of words modified by ®"self." Not surprismgly, their common
theme is that they are things done “to, with, for, or toward
oneself or itself. Our rule is consistent with the common
usage of the term self-service" and speaks to “transmission or

cal“power generated by the customer at one location to
the customer's facilities at another location. . . ." Thus,
the question becomes whether we intended the “customer” to be
the+game entity at both ends.

Self-gservice wheeling or SSW is clearly applicable where
the owner of the QF is identical to the customer whase
facilities the electrical power is to be transmitted to. Such
was the case in Docket No. 8611B0-EU, In re: Petition of W.R.

n service to enable a retail customer to transmit.

g



: 2 statement. There, as is
"Otder No.. 17389, all parties agreed that Grace
theﬂ co eneraticn facility at Ridgewcod and the
souqht to ‘have power "wheeled” to at
notw;thstandmg the fact that §S5W

n Of thé BSW was not likely to result in higher cost
setvxce to Tampa Electrxc Company's general body of

“the ‘case at ‘hand, it is clear from the evidénce, and we
hat  the reguested service is not SSW and, therefore,
wle 25+17.0882, Florida Administrative Code, 1is not
'rhx.-s determination is based upon our fmqu that,
er: 'to receive the "wheeled™ power is clearly
s just-as ¢lear that the electrical power to be
”géne’ratec} by™ "the County as required by our

-not

that it lacked title to
auxpment. Rather, the County argues
. “Business and economic realities to
€ £or purposes of the rule, the customer
isidered the owner of both the facility and the
‘to which power would be wheeled.” In pursuing
the County states that it has legal title to the
‘ipment‘." and "equitable title“ to the remaining
pcnents. We teject the County's theory as being
stablish it as thd customer generating the

'—"is apparent from the background Eacts recited earlier
. the County has title only to the building, some
vair ,condx iomng and other apcillary equipment that
nger ‘in onssessxon 0f, because it has leased it to
The generating eguipment that will actually
v electrical ‘power is owned, ar title is held by,
Winthrop Financial Co., Inc. or Florida Energy
.« In turn, neither of these parties has possession of
rating equipment because it has been leased to South
sociates. We find that the County does
trical power to be wheeled because it
gurchase the power from South Florida Cogeneration
ates purstant to thelr contract. We conclude that this
onship and these facts do not qualify as SSW pursuant to
Rule 285-17. 0882, Florida aAdministrative Code.

We note that the County's equitable title argument rests
yotion te acquire title to the generating equipment from
da <Cogeneration Associates after the latter has

“its option to acquire title of the same from Florida
Enctgy ParCnerﬁ, Although not determinative of our rejection
2 ble. ¢t we note that the up to

nty- will have to expend to exercxse its
far cry from the $1 payment it cited in its
‘£he cost of entirely owning the facility at the end
of tha lease tatm, We alse note that the potential $2.5
the County to acquire titte could be
nomlnal" in relation to the equipment's
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If the transmission service is SSW, what is the
for determinxng whether the provision of
eeling. is not likely to result in higher cost
¢  ‘general body of retail and wholesale l‘

- 2“

affect the adequacy or reliability of
reunstomers?

nsxdet this issue moot and decline to render a
However. see our discussion of the related
17389, Lssued in the W.R. Grace & Co. docket.

What are the key elements of the wheeling

; th Issue, ‘12, we find that this issue is moot and
decline Y4t ; cision on it.

_q;i"qene:atots and purchased steam or mechanical
venture, and also maintained its current
the facility, would Dade County be

i7al issue, inasmuch as the County is
ctrxcal generatxng equxpment. However,

. we find that even if the County

2 generators and purchased steam or
r ergy from South Florida Cogeneration Associates,
it stidl would not gqualify for SSW pursuant to Rule 25-17.0882,
Florida Administrative Code.

Issue 5, If the Commission grants the County’ § request
mission service, what relief should it order?

Having found the requested service to not be SSW, we find
this issue to be moot #nd decline to render .a decision on it.

Issue §: what are the appropriate rates, terms and
conditions for the provision of backup service to the loads to
which power would bz wheeled?

The appropriate rates, terms and conditions for the
provision ©f backup service to the loads to which power would
be wheeled has been adressed in Docket No. BS0673-«EU Generic
Investiqgation of Issues Related to Standby Rates and answered
in Order Mo. 17159 issued in that docket.

Igsue 7: Would provision of the requested service
constitute conjunctive billing?

Inasmuch as the ptov;sion of the requested service has,
been denxed thzs issue, too, is moot.

5!55“8, 8* Whether the construction and operation of an
eleckrical line t¢ the Jackson Memorial Hospital/Civic Center
Complex and piping for chilled water by Dade County is
technically and economically feasible?

We have determined that ne £finding on this issue is
i . - snecessaty. However, see Order No. 17389 for a discussion of a
' related issue in the W.R. Grace case.
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view of the -above, it is

ORDERED by ‘the 'Florida public Service Commission that
; \ty s Revised Petition requesting that we
DSerl tran«ﬂ1551on of power from the

: ards in Rule  25-17,0882, Florida
» 4s denied for the reasons stated in the
body of £ is order. It is further

ED ‘that ,Metropclztan Dade County's request that we
rida “Power .and nght Company to provide -the
transmission sezv:.ce is denied because the requested
service does not gualify pursuant to Rule 25-17.0882, Florida
Administrative Code.

By ORDER of the Florida Public Service Commission,
this _§;’ ay of MAY » 1987.

. Division of Records and Reporting
{SEAL)
MBT

»

i

NOTICE ‘OF FURTHER 'PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by
I-‘lotida_ Statutes (1985), to notify parties
ive heating or judicial review of Commission
le, as well as the procedures and
that - apply “to such further proceedings. This
: not be construed to mean all requests for an
admimst:at:we heating or 3judicial review will be granted or
result in the relief sought.

rty adversely affected by the Commission's final
is matt : may request: 1) reconsideration of the
] a wmotion for reconsideration with the
Director. ‘Divismn oE Records and Reporting within fifteen (15)

60, Florida Administrative Code: or 2) judicial
Plorida Supreme Court in the case of an electric,
phone utility or the First District Court of Appeal
: d H5f 8 water or sewer utility by filing 2 notice of
appeal wx.th the Director, Division of Records and Reporting and
£iling a copy of the notice of appeal and the filing fee with
ths appropriste court. This filing must be completed within

) days afier the issuance of this order, pursuant to
Florida Rules of Appellate Procedure. The notice
.of  appeal” must be in the form specified in Rule 9.900(a),
Florida Rules of appellate Procedure.

days of the issuance of this order in the form prescribed by,
5-22

~7
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‘hE *HE FLORIDA PUBLIC SERVICE COMMISSION

In re: ‘Petition of PW Ventures, )  DOCKET NO. 870446-EU
Inc., for declaratory statement } ORDER NO. 18302
)
)

in Palm ‘Beach County. ISSUED: 10-16-87
i

The £ollowing Commissioners participated in the
disposition of this matter:

KATIE NICHOLS, Chairman
THOMAS M. BEARD
GERALD L. GUNTER
JOHN T. HERNDON

MICHAEL McK. WILSON

ORDER _DENYING DECLARATORY STATEMENT

BY THE COMMISSION:

tion filed on April 24, 1987, PW Ventures., Inc.
3 sought P Declaratory Statement cn the

is a Florida ¢orporation jointly owned by FPL
inc., {which is a wholly-owned subsidiary of
Inc.) and Impell Corporation (which is a
aubszdiaty of Combustion Engineering, Inc.}. Each
stockhcl&er .hag 4 50% iInterest in PW Ventures, These two
stcckholders have a letter of intent with Pratt and Whitney to
develop a cogeneration Eacility at an industrial plant site in
Palm 8each County, Florida. Pratt and Whitney is a division of
United Technologies Corperation. Located at the Palm Beach
site are the research and training operations of the Pratt and
Whitney Gc\ernment Products Division. Two other corporate
divisions 'of United Technologies, Sikorsky Aircraft and United
Technologies Airport Operations .Group are alsc located at the
site, as is a wholly-owned subsidiary of United Technologies,
UT Optical Bystems, Inc.. The Federal Aircraft Credit Union,
an independent entity which serves the employees of the various
companies just described, also has a branch office on the
premises. In its entirety the site consists of several
thousand acres all owned by United Technclogies on which are
located several buildings, a private airport, and remote
faciiities for the full-scale testing of aircraft engines. The
site is under the day-to-day management of Pratt and Whitney.
Electricity is pzesently provided to the site through two
points of connection between Florida Power & Light COmpany and
Pratt and Whitney.

PW Ventures proposes to construct, own, and operate the
cogeneration project for Pratt and Whitney on land leased from
it. The project will initially consist of three 6 MW gas
engine-generators, fueled by a combination of 95% natural gas
and 9% diesel Euel. The site is projected to have an average
electric demand "of approximately 17 MW in 1989 and a peak
demand in  oxcess of 20 MW. Therefore, the proposed
cogeneration facility should satisfy most, but not all, of the
demand for electrical energy at the site. Electrical and
thermal gaergy produced by the cogeneration facility would be
sold:« BW Ventures to Pratt and Whitney under a long-term
contract at rates to be negotiated, The contract would contain
a teke-or-pay provision that guarankees a minimum level of
purchages by Pratt and Whitney. If the output of the
cogeneration Eacility does not satisfy all of Pratt and
Whitney's needs, Pratt and Whitney will purchase additional or
supplemental power from Florida Power & Light Company. When

o DOCHAARRT LUMEER-DATE

049521 LLT16 B
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ility 'has a planned or unplanned outage,
purchase all of its power requirements

N7

;ff P 'tt and whltney, PW Ventures would
excess electricity to others. PW Ventures
2 d itself to sell any excess power
¥ a5 “as-available energy® under the

tion rules. The contract would prohibit
ng electricity to any party except Pratt
lectrxc 4tility. The contract would also
b ptoduced by PW Ventures would not be

the
not

contract.
stated in

3 is to exlst solely to bring toc 1life the
i :thAPzattaand Whitney, and will not have
er bu$1ne35 or project.

proposed circumstances PW Ventures requests a
t the sale of electricity by PW Ventures to
ey will not render PW Ventures a public utility
0241), Florida Statutes, and, therefore, PW
nek be subject to the Commission‘s
Chis we decline to give.

PW Ventu:es makes two arguments in support of its
request. Pirst, 4t contends that the statutory definition of a3
public utility Ancludes a reguiremeat that electricity be
okfthe publ ¢ and, since it would be secving only

>, would not be serving the public and,
be a public utility. Second, PW Ventures

- oE a complex contractual relationship
~and that this broader relationship
om the traditional utility-customer
ed for the statutory protectxon afforded

is contained in

”Pnblic utzlxty means every person,
corporation, pacrtnership, association, or
othar 1legal entity and their lessees,
trustees, or receivers supplying electricity
{nat ‘1, manufactured, or similar

) to or £or the public
dte; but the term “public
as dised herein does not include
8 copperative now or  hereafter
organized -and existing under the Rural
Electriﬁication Cooperative Law of the
state; a municipality or any agency thereof;

<Y
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gas pipeline transmission
,,,i*»m; only sales of natural gas at
: jasa “and to direct industrial
Mconsume:s, “0r 3 person supplying 1liquefied
potroleum gas, in either liquid or gaseous
form, irrespective of the method  of
distnbutxon or delivery, unless such person
Also supplies electricity or manufactured or
:hatutalvgas.

Given  this’ stacutory definition and the ' transaction
proposed by PW Ventutes, the issue boils down to6 whether a
contfact £or the sale of electricity to one end-user renders
Ahe ucer-seller .-subject to jurisdiction as a public
_The answer to this gquestion depends on whether the
supply of- -eleckricity to one end-user coasktitutes supplying
“glectricity %o or €or the public® since that is the
definitional key in the statute.

PW Ventures contends that its proposed sale of electr1c1ty
and- whiEney\does nc: fall within the common meaning of
'the publi c* pr the meaning of that phrase when it
3% » legal term of art. Significantly, however, PW
R does . not allege that Pratt and Whitney is not a member
‘ot the publics thus it is forced to argue that service to a
member 0f “the public does not constitute service “to the
public as that term is used in Section 366.02(1l). This would
that an entity could supply electricity to some, but not
all membe:s of “the public” and therepy avoid the Commission's
E} Yet the statutory definition itself does not
ccntain any numerical exemption from jurisdiction.

The same problem arises with PW Ventures' characterization
ELy; “to ‘the public” as a legal term of art. In the
fe . by PW Ventures, the courts, with one exception,
weredconsttuing the common law definition of a public utility.
To be ¢onsidered a public utility at common law an entity had,
among other attributes, to ocffer its services to all comers
generally and indiscriminately. With this common law
definition of a3 public wutility, PW Ventures would end the
debate. Apparently it could, by private contract, supply
electricity to one (or more?) persons(s?), and, because the
offer is not made to the general public, avoid regulation as a
public utility.

However, the critical question is whether the Legislature
intended to incorporate the common law definition of public
utility 1nto the. statutory definition of public utility found
in Sectioh 356, p2(y), Florida Statutes. Several factors
suggest that this is not the case. Review of the definitional
exemptions contained in Section 366.02(1) and the definition of
a water snd sewer utility in Section 367.021 and exemptions
thereto in Section 367.022, Floridas Statutes. undermine the
contention that one can serve a select Ffew without becoming a
jurisdictional public utility.

The definitlional phrese *to or for the public" in Section
366.02(1) applies to gas @8 well as electric wutilities.
Significantly, there is an express statutory exemption from

.xegulation as a public utility for a “natural gas pipeline

t:ansmissinn company making -only sales of natural gas at
- wholesale and to direct industrial consumers.” This is
precisely what PW Ventures wishes to do, yet there is not a
statutory exemption £or an entity “making only sales of
aleckricity at wholesale and to direct industrial consumers.”

bu



Sectlon 367.021,

" who ‘proposes to prov1de, water or sewer
fot compensation.” Section 367.022(6),
xpressly exempts from this definition
" th theqcapacahy or proposed gapacity to serve 100 or
There is not & parallel numerical exemption to
ition of & “public ~utility supplying
he statutory interpretation advocated by PW
re a line to be drawn somewhere between
wembers of the public, as a presumably
41 ‘activity, and sales to the public generally
o] iminately, an admittedly jurisdictional activity.
Neither ‘the Commission nor the courts can determine the locus
©of this Fine. No matter how the rlddle is twisted, one seeking
to escape the canclUs1on that service to a member of the public
es ‘service *“to the public® must suggest a number
an one that triggers jurisdiction. And the argument
ts ¢k upon jitself when one considers that service to @
member of “the public is service to all members of the public
witiin the -ares occupied by that single member of the public.
- large publxc utilities, such as Florida Power & Light
Id themselves out as willing to serve all
[ Co on‘s jueisdigtion, but =2ll within a
terrxtozfal service area. Were it otherwise,
gather than the Cormission, would settle territorial
The Commissxon s jurisdiction does not turn on the
”\qry or the number of customers but, more

y of electricity to an unrelated entity.
i tutory language "to the public* does not
-tg find that service to one, or a few, or some
- 3 ‘the public is nonjurisdictional for once embarked on
. that ‘colirsé the statute does not tell us where to draw the line.

/Patition presented by PW Ventures invites the
o ‘focus its attention solely on the proposed
between PW Ventures and Pratt and Whitney in
Lhe Jurzs,xctlonal question posed. Yet we cannot,
; blind ourselves to the fact that the real
interest in this case are ESI and Impell, the joint

W Véﬂtutes. May _EST  form multiple limited

ation? In other words, may an entity serve several
£he publnc and escape Jjurisdiction by always
ervice via 3 one-to-one contract? But if formation
of some number of sich partnerships does eventually lead to
;ucisdiceion at what point does this occur, and what is the
' erships formed before jurisdiction attaches? We
that ESI is, or may become, a public utility
e unregulated service through PW Ventures to
tney fof this conflicts with Section 366.06,
statutes, which clearly contemplates that all services
by public utilities to retail customers will be provided by
requlated tar;fﬁs. A public ukility shall not, directly or

1y. ‘charge or receive any rate not on file with the
i ,o for the particular class of service involved. and no
change 1 be- made in any schedule. All applications for
changes’ in rates shall be made to the Commission....”

o

61



ORDER NO. 18302
DOCKET:NO. 870446-EU
PAGE 5 -

, ‘Furthermore, adoption of the position advocated by PW
Ventures would transform an otherwise simple submetering
transaction.into a ticklish jurisdictional question. As it is
at present, PW Ventures proposes that Pratt and Whitney be the
customer of record for the entire site and divide the total
bill it would pay to PW Ventures between the various divisions
and subsidiaries according to their usage. Arguably in doing
s0 Pratt and Whitney is simply serving itsel€. However, Pratt
ey &ls5¢0 has, and would have, the same arrangement with
AUnion, Either the permitted submetering of
3 att and Whitney to the Credit Union becomes
o bleé provision of electricity to residents of an

11 pa:k as the Commission found In _re: Petition of
‘Enecay Resoutces, Inc. Docket No. B861621-EU, or, 1if
d thtney is simply a conduit, PW Ventures would be
servin ‘wo members of the public, Pratt and Whitney and the
credit Thug, the proposal PW Ventures has presented
‘would requ the Commission to epprove either the retail sale
of electricity by Pratt and vhitney to the Credit Union as
nonjurisdictional ot the reta:l sale of electricity by PW
Verntures to two meémbers of the public, Pratt and Whitney and
the credit Union, as nonjurisdictional. Even PW Ventures has
not squested that, if it is not submetering, but instead

sale, the relaticnship between Pratt and Whitney
i k ‘on would be anything other than a traditional
’r-cu.tome: .relationship. Thus the *limited transaction”
BW Ventures asks us to approve as nonjurisdictional reailly
involves sales of electricity te two unrclated members of the
public. “We decline to characterize such a transaction as
noanjurisdictional,

PW Ventures asserts that Pratt and Whitney chose to
proceed with its cogenerstion project through the proposed
contract outlined above but that it could have censtructed the
facility itself or entered into a pure financial lease. Had
Pratt and Whitney embarked on this venture under 1its own
auspices, no jurisdictional guestion would be presented, as
jurisdiction attaches to the supply of electricity to another
but not ‘to ‘oneself. The gist of PW Ventures®' argument is that
the Commission should not insist on jurisdiction when Pratt and
whitney choose to accomplish through a third party what it
could have accomplished on its own. But there is a significant
difference between assumption of the financial and production
risks associated with a cogeneration project and simply
purchasing -electricity. Were this a3 forum in which we were
empowergd tp ascertain what the law ought to be, we would have
to cartefully analyze whether this difference justifies a
different jurisdicticpal result. However, our task in this
docket is to ascertain what the law is, and we conclude that
the supply of electricity to a member of the public confers
Commission jurisdiction on the transaction, even if the entity
supplied could have ¢btained it through its own efforts.

PW Ventures alsg asserts that the relationship it desires
to establish with Pratt and Whitney is one that both parties
had @ hand in designing, that it involves “much more” than the
sale of e€lectricity., and that, because it is not akin to a
traditional wutility-customer telationship, Pratt and Whitney
dues not need the protection of the Commission’'s jurisdiction
over the transaction. While we do not agree with these
assertions, even if they were true, they would be a plea for
legislative action rather than an answer to a jurisdictional
Question.




docket is consistent with a number of
on related questions in recent years.

“the: ~ Commission implemented for
roduction was premised on our
ngt pecmitted to engage in

cket Ho. B20406-EU, Order No.
an_ o onsanto Compan for 2
Lease Financing OF 2
860273-80. we held that no
and, therefore, Commission

arrangement for the construction
1ty. -here the coqenerator tetained

Petition of Metropolitan Dade
-Se:vxce Transmxss;on, Docket No.
i ‘ ““#n application for
cogeneration rules on the
ricity to an end-user by a
all the risks of production, but in
y & partial cwucrship interest, was
therefoce, the threshold requirement
s aot met.

pursued in In re: Petition of Timber
y_Statement, Docket “dNo.

©on as 3 public utility, electrical
ated entities, all of whom were
ial park. We held that the
ndeed bring the small power
iof, The only difference between
the present case is the greater

between the wultimate consumers. of
- uonbxndxng language in Timber Energy
ested that we might have reached a different
customers been involved. Upon
and faced for the first time with an actual
r at the most two, customecrs, we hold that
is marked by the separateness of
of electricity such that the

* member pf the public rather than itself,
£ consumers involved. One indication of
tigsks of production associated with
assumed by the supplier rather than

est, as PW Venturves does, that a

at a vyet- to-be~negotxated
sk back to the consumer, and thereby
ionship from that of a traditional one,
2 risk ‘involved. A take-or-pay clause in any
;act gives some assurance tc the seller that the
‘planneti~for market will be there; it does not affect the risk
uckion equipment will perform as contemplated at the
pply contract is made. It is this latter risk of
hist wWe ‘have evaluated in previous cases to
th ‘the existence of separate entities has

ing of cases illustrates the continuing pressure for
hes surfaced in the electric industry in recent
=374 cases. eand LThe arguments advanced by PW
port Of its Petition, also demonstrate that the




,qg sought cannot be granted in administrative

landlord’s
tenants was
requxred all

&isconnectlng any utxlxty customer
witenants, The effect of the
ds “to submeter tenants’ use of
and aIlocate the total bill according to each
long as the landigrd
d by the utxllty This

"
L%

is‘ a Qifference between the
pass~through-the-cost basis and
ecttic;ty. In the first instance,

enterprlse is engaged in the utility
roval of the former does not make the

Noy should wur decision in this docket be taken as a
retteat from our policy ©f encouraging cogeneration. We affirm

poli raging cogeneratxon and small power
ost—effectxva to the general body of
state. Agaxn we note that the purpose of
tement is to ascertain what the law is, not
The latter must await a different day and

anaother Eorum.
It is, therefore,

JORDERED by the Florida Public Service Commission that the
Petition for a Declaratory Statement by PW Ventures, Inc. that
a sale of mlectricity by it to Pratt and Whitney would not
render it subject +to <Commission jurisdiction under Section
366.02(1}y, Florida Statutes, 1is denied for the reasons set
forth in the body of this Order. '

By ORDER of the Florida Public Service Commission.
this _1ethday of OCTOBER , 1987.

STEVE TRIBBLE, Director
Division of Records and Reporting

SEAL)

BED ty_@#_?ia?u
Chieff Bureau of Records




‘ “rep ’(hepartws agree-
t. The option ﬂf ‘ejection is equally

invoked the proviaion in this case, Roe
eouldhuve requested a jury trial had he
found an award only slightly over $10,000,
unsatisfactocy. Moreover, as Roe con-
cedes, arbitration ia a désirable option and
should be encouraged. The district court
aptly noted that the contract provision at
issue at least resolves claims of less than
$10,000 and provides an objective indication
of the value of larger claims, making the
settlement process easier. Roe, 515 So.2d
at-1372.

For the foregoing reasons, we find that the
arbitration provision at issue here complies
both with the intent and requirements of
section 682.02, Florida Statutes (1987), and
offends no public policy. The opinion of
the district court is approved, and Berger v.
Fireman's Fund Insurance Co. is disap-
proved to the extent it conflicts.

It is so ordered.

EHRLICH, C.J., and QVERTON,
McDONALD, SHAW, GRIMES and
KOGAN, JJ., concur.

¢ T

PW VENTURES, INC, Appellant,
Y.

Katie NICHOLS, Chairman of Florida
Public Service Commission, and Flor-
ida Public Service Commission, Appel-
lees.

No. 71462.

Supreme Court of Florida.
QOct, 27, 1988.

The Public Service Commission deter-
mined that corperation fell within its regu-
latory jurisdiction under preposed transae-
tion wherein corporation agreed to provide
electric and thermal power for industrial
complex, Corporation sought judicial re-
view, The Supreme Court, Grimes, J., held




ous; construction.of stat-
twith its enforce-

ute tmphes ”exduaxm of anot.her.
i 3. Eledrictty ¢=8.ll l)

West'a F'.S.A, § 366 01 et seq

Y Electrici;y Lo |
“ i _Phrgse“tothe public,” as used in pub-
- ‘tie: uﬁhty stntnte, means “to any member
of the public,” rather than “to the general
ubli¢’’; therefore, sale of electricity to sin-
strial custom: r would make provid-

u: ~Service Commiééion, even
' nder planned to construct, own,

Weét’s FS.A.

R ,m custnmer.

it \mhaomeofthecnergy
N ‘flbehu recapiured for further

Richard D. Melson of Hopping, Beyd,
Green & Sams, Tallahassee, for appeliant.

Susan F. Clark, Gen. Counsel, Florida
Public Servxee Com'n, Talla.hulee, for ap-

Richard A. Zunbo and P:ul Sexton of
Richard A. Zambo, P.A., Brandon, for amici
curise, C.F. Industries, Inc.,, IMC Fértilizer,
Inc., Monsanto Co. and W.R. Grace & Co.

GRIMES, Justice.

PW Ventures, Inc. (PW Ventures) ap-
peals from an adverse ruling of the Florida

Public Service Commission (PSC). We

have jurisdiction.
Const.

PW Ventures ! signed a letter of intent
with Pratt and Whitney (Pratt) to provide
electric and thermal power at Pratt’s indus-
trial complex in Palm Beach County. PW
Ventures proposes to construct, own, and
operate a cogeneration? project on land .3
leased from Pratt and to sell its output to g
Pratt under a long-term take or pay con-;
tract? Before proceeding with construe- . X
tion of the facility that would provide the ~ !
power, PW Ventures sought a declaratory :
statement from the PSC that it would not .
be a public utility subject to PSC regula- *
tion. After a hearing, the PSC ruled that :
PW Ventures proposed transaction with
Pratt fell within its regulatory Junsdxchon.

At issue here is whether the sale of
electricity to a single customer ¢ makes the -
provider a public utility. The decision hing i
es on the phrase “to the public,” as it’is
used in section 366.02(1), Florida Sw.uta
(1985). In pertinent part that subsechon«:
provides: 5

“Public utility” means every person, eotﬁ‘

poration, partnership, association, or

use. 'l‘thSCseeksonlytomuhtethea!e
electrical power.

Art V, § 30)2), Fa

3 S N Rl L

of
4
. ‘a:ﬁ!;sz:
. The power would be used by Pnuandwm'd
aﬁilmed corporate entities and by the 3
Aircraft Credit Union which is also lowed voa.
the property. o a

4 WhilcthePSCmnﬁndsuslhalhe
generated by the project will actually be pss
ontoscverdcnﬁtus.wptefertoaddxw
issue in the context argued by PW V .
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uk:dmhtyu&tbﬁrmwuu

Oes not include ... any
transmission company
£ natural:gas at whole-

industrial consum-
sture did not provide a
n for eleciricity. The ex-
‘gne thing implies the ex-
Thayer ». State, 335

regulaﬁon of water and sewer
Whlle& As explained in the PSC order:

: “with Section 366.02(1), Sec-
r 2 Statutes (1985), de-
o . r-nr sewer utility as every
-t 'Fél’wv‘gmwdfngorwhoproposesm
itialy, Florida Power and Light had an in-
n FW Ventures and would, in effect,

°'mmd¥cmmambsxdmy FP&L
et now dnvolved.  Yey, if the argument of

PW VENTURES, INC. v. NICHOLS
Cite s 333 So2d 201 (Fla. 1908)

Fla. 283

provide, water or sewer service to the
public for compensation.” Section 367.-
022{6), Florida Statutes, expressly ex-
empts from this definition “‘systems with
the .capacity or ‘proposed capacity to
serve 100 or fewer persons”. There is
not a parallel numerical exemption to the
statutory definition of a public utility
supplying electricity. Yet the statutory
interpretation advocated by PW Ven-
tures would require a line to be drawn
somewhere between sales to some mem-
bers of the public, as apresumably non-
jurisdictional activity, and sales to the
public generally and indiscriminately, an
admittedly jurisdictional activity.

{3,41 Moreover, the PSC's interpreta-
tion is consistent with the legislative
scheme of chapter 366. The regulation of
the production and sale of electricity neces-
sarily contemplates the granting of mono-
polies in the public interest. Storey w»
Mayo, 217 So.2d 304 (Fla.1968), cert de-
nied, 395 U.S. 909, 89 S.Ct. 1751, 23 L.Ed.
2d 222 (1969). Section 366.04(3), Florida
Statutes (1985), directs the PSC to exercise
its powers to avoid “uneconomic duplica-
tion of generation, transmission, and distri-
bution facilities.” 1If the proposed sale of
electricity by PW Ventures is outside of
PSC jurisdiction, the duplication of facili-
ties could occur. What PW Ventures pro-
poses is to go into an area served by a
utility and take one of its major custom-
ers® Under PW Ventures’ interpretation,
other ventures could enter into similar con-
tracts with other high use industrial com-
plexes on a one-to-one basis and drastically
change the regulatory scheme in this state.
The effect of this practice would be that
revenue that otherwise would have gone to
the regulated utilities which serve the af-
fected areas would be diverted to unregu-
lated producers, This revenue would have
to be made up by the remaining customers
of ‘the regulated utilities since the fixed
costs of the regulated systems would not
have been reduced.

PW Ventures is accepied, there might be noth-

ing to prevent one utility company from form-

ing a subsidiary and raiding large industrial
clients within arcas served by another utility.

K7
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‘We do not believe that Fletcker Proper-
tics v. Florida Public Service Commis-
ston, 856 S0.2d 289 (F1s.1978), mandates a
’ dlﬂerentmult. In that case, we did ap-
prove a PSC order which included reason-
ing to the effect that service to the public
meant service to the indefinite public-or to
all individusls ‘within a given area. How-
-ever, the case ‘did not arise in the context
“of a sale to-a single customer. We simply
affirmed the PSC’s determination that the
developer and owner of lines and lift sta-
tions ‘who proposed to furnish water and
sewer service to single family homes at the
same rate-as it was charged by the ares
water and sewer utility occupied the status
of 2 public w:iity.s
'1‘he ftct thzt the PSC would have ne
er the proposed generating
aft exercised its option under
‘of intent to buy the facility and
elected to furnish its own power is irrele-
The expertise and investment need-
uild & power.plant, coupled with
f-scale, would deter many indi-
1 px‘ddﬁcﬁng power for them-
' “than simply purchasing it.
*legalafmse determined that the protec-
tion of the public interest required only
lnmt:ng cpmpehtlon in the sale of electric
‘service, ‘not a prohibition against self-gen-
eration.
We approve the decision of the Public
Service Comnuss:on

EHRLICH, CJ.,, and OVERTON,
SHAW, BARKETT and KOGAN, JJ.,
concur.

McDPONALD, J., dissents with an
opinion.

McDONALD, Justice, dissenting.

I dissent. In doing so, I accept the argu-
ment of PW Ventures, Inc. as set forth in
its ‘brief where it urges:

‘The carneratone of “public utility” sta-
tus and Commission jurisdiction under
Chapter 866 is the provision of electric
gervice “to the public”. This phrase is

6. The holdiag of that case actually supports the
PSC’s alieraative position that PW Ventures will
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not defined in Chapter 366, nor in any of
the Commission’s other jurisdictional
. statutes. Under Florida's rules of statn- 3
tory construction, the phrase “to the pub- 4
“ic” must therefore be given either ita
phmundondmarymemmgor, ifitisa -f
legal term of art, its legal meaning. '}
City of Tampa v. Thatcher Glass Corpo- .j
ratiom, 445 So2d 578 (Fla.1984); Citi- 3
zens v. Florida Public Service Commis- 3
sion, 425 So0.2d 534 (Fla.1982); Tatzelv.
Siate, 356 So.2d 787 (Fla.1978); Ocasic -9
v. Bureau of Cvinies Compensation,
408 So.2d 761 (Fla. 3d DCA 1982). Un- 3}
der either test, a sale to a single industri- -/ .
al host in the circumstances of this case

is not a sale “to the public.”

L] » Ld - . [

The phrase “to the public” commonly 2
connotes the people as a whole, or at 4
least a group of people. Webster's ‘(M
Ninth New Collegiate Dictionary (1983) %
gives two relevant definitions for “pub- =
lie": 2
2: the people as a whole: POPULACE

3: & group of people having common

interests or characteristics: specifi the

group at which a particular activity or
enterprise aims
Black’s Law Dictionary (Revised 4th ed))
similarly defines “public” to mean:
The whole body politic, or the aggre-
gate of the citizens of a state, district,
or municipality.... In one sense,
everybody; and accordingly the body
of the people at large; the community
at large, without reference to the geo-
graphical fimits of any corporation lik
a city, town, or county; the people. In
another sense the word does not mean
all the people, nor most of the people
nor very many of the people of a place
but so many as contradistinguishes
them from a few.

Thus if Section 366.02(1) is given its J
plain and ordinary meaning, a person is
not supplying electricity “to the public,”
if it supplies electricity only to a smzle

actually serve several customers at the Prlﬂ
facility, ;




‘Izomer on whose property
tirg facility is located.

+Walter: Grant KYSER, Appellant,

upneme Court of Florida.
Qet. 27, 1988.

victedm the Circuit

2 was sentenced to
. appedled. The Su-

egree inurder prosechtmn,
pe couldnot be used as underly-
y for purposes of conviction under

ded for -new trial.

; Lhoalawyerbeforel
ut'that and I ‘hope you understand
ere-obtained in violation of defend-
ant'’s constitutional rights, and thus, were
ible in defendant’s first-degree
‘grosecuhon. US.CA. Const.

e there 1o be escape, there must be

*KYSER v, STATE
Ci0é 50 533.802d 385 (Fla. 1900)

Fla. 285

3. Homiclide &=18(1)

In sbsence of evidence that off-duty
deputy ever communicated to defendant
that he was under arrest, escape could not
be used as underlying felony under felony-
murder theory of first-degree murder of
defendant for murder of off-duty police
officer.

Michael E. Allen, Public Defender and
W.C. McLain, Asst. Public Defender, Sec-
ond Judicial Circuit, Tallahassee, for appel-
lant.

Robert A. Butterworth, Atty. Gen. and
Gary L. Printy, Asst. Atty, Gen., Tallahas-
see, for appellee.

PER CURIAM.

[1] Walter Grant Kyser appeals his con-
viction for first-degree murder and sen-
tence of death imposed by the trial judge in
accordance with the jury’s recommenda-
tion. We have jurisdiction. Art. V,
§ 3(bX1), Fla. Const. Kyser raises nine
issues in this appeal, arguing, inter alia,
that the trial court erroneously admitted
his statements obtained during custodial
interrogations after he had requested coun-
sel. We find this issue dispositive and hold
that the United States Supreme Court deci-
sions in Smith v, lllinois, 469 US. 91, 105
S.Ct. 490, 83 L.Ed.2d 488 (1984), Edwards
v. Arizona, 452 U.S. 973, 101 S.Ct. 3128, 69
L.Ed.2d 984 (1981), Rhode Island v. Innis,
446 U.S. 291, 100 S.Ct. 1682, 64 L.Ed.2d 297
(1980), and Miranda v. Arizona, 384 US.
436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),
require us to vacate Kyser's conviction and
sentence and remand this cause for a new
trial.

Kyser was convicted of the first-degree
shooting murder of a deputy sheriff who
was working off duty as a security guard
at a Panama City apartment complex in
Bay County, Florida. Following Kyser's
arrest in the parking lot of a restaurant in
Columbus, Georgia, he was read his M-
rande rights in the patrol car before he
was transported to the police station.
When asked at that time for identification,
Kyser gave the officers an alias. Kyser

hY




) maxg\m:gmudnﬁadmduben-
ef bfmduoed operaung c08ts, greater | -

poned oquisition: mll pn:mde beriefits o
ort's cusioimers.

: (c)‘“Ams Izngxh Nagoaam With respect
1 our finding thx: the proposed purchase
‘and sale was esabiished as a result of ex-

113:': oniy allcgation is that our Order did
indicate-upon what evidence our find-
ased. ‘We acknowledge that our
o spcuﬁally mention the
mme -of Pecitioners’ witness, Mr. Ellerbrook,
in-conjunction with our finding that the
pmposed purchase and sale was negotiated
at-arm’s-length. Nonetheless, our finding
was. supported by convincing, uncontro-
verted evidence of record and we therefore
reaffiom it
T IS THEREFORE ORDERED BY
THE INDIANA UTILITY REGULATORY
COMMISSION that:
l The Public’s Petition for Reconsidera-
tion shall be and is hereby denied.
2. This Order shall be effective on and
after the date of its approval.

5 R WL A g

Re Bridgeport Resco
Company, L.P.

Docket No. ECB8-15-000
43 FERC ¥ 62,168

Federal Energy Regulatory Commission
May 6, 1988
Ommawwmgdmnkaﬂlwebackofa

qualifying small power production €acility.

gensive arni's length negutiations, the Pub- .
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1. GOGENERATION, CS—W’HI-
diction — FERC — Sale and leascback.
[F.ER.C.] The sale and lcaseback of 2 qualify-
ing small power production facility, which ex-
coeded 30 megawatts and which induded
transformers with a value in excoess of §50,000,
was a jurisdictional transaction subject © the ap-
proval of the Federal Com-
mission, pursuar 10 § 21Xek?) of the Public
Usility Regulatory Policies Act and § 203 of the
Federal Power Act.
p. 88,

2. COGENERATION, § 3 — Regulatory jurie-
diction — FERC — Sale of fadilitics.

{F.ER.C) Section 20%a) of the l"cdcnl Power
Act provides that a sale of facilities
may be approved by the Federal Energy Regula-
tory Commission only upon a finding that the
proposcd disposition will be consisient with the
public interest; a showing only of compatibility
with the public intcrest, rather than a showing
of positive benefit to the public, is required for
purposes of finding that a daposmon consoli-
dation, or purchase of securities is jn the public
interest,

p- 89.

3. PUBLIC UTILITIES, § 34 — Tests of public
utility character — Ownership — Facilities leased
{0 operator.

[F-E.R.C] In approving a salc and leaseback
of a qualifying small power production Eacility
(QF) by the QF operator 10 an “owncr trusice,”
which would hold the QF for the benefit of an
insitutional investor (the "owner partidpant™), the
Federal Energy Regulatory Commission deter-
mined that acither the ownier trustee (whose in-
terest was solely legal) nor the owner participant
{whose interest was solcly bencficial) became a
public udlity as a result of the lease financing
arrangemient, because the QF operator would re-
w@in possession and control of the Bacility, and
was liable for performance of a power sales
agreement with an clectric udlity.

p- 89.

4. COGENERATION, § 17 — Operating prac-
tices — Contracts — Lease security agreement.

{F.ERC] In conjunction with the sale and
leaseback of 2 qualifying small power produc-
tion facility (QF), the Federal Energy Regutatory
Commission determined that an operating lease
security agreement that induded a pledge of all
assets of the QF operator w the owner trustee,

g e

87 .
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x : ; meiung Commnmon
authorization @ sell and leaschack a quali-
fying small power production facility (QF
“Facility), The Facility will be sold w a
&stablis for the benefit of one or
al investors, including the
v Mowr Credit Company (Cwner Par-

W} and adminisiered by The First Na-
nat Bank of Boston (Owner Trustee). The
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appluuonalsomquaudmth:ﬁonuna—
sion: (1) discaim jurisdiction over the
Owner Participant and the Owner Trustee
in order t0 exernpt them from regulation
] pulill: utiliies; (2) determine that the
change in ownership under the lease £
nancing arrangement will not result in the

losing its status as a qualifying facil-
ity; and (3) confirm the continued applica-
bility of Resco’s cxisting rate schedule w
sales of electricity ©o The Upited Illuminat-
ing Company (UI).

Notice of the application was published
in the Federal Register with motions to in-
tervene or pioteits due on or before March
21, 1988. No such motions or protests were
received.

Resco has constructed a 62 MW electric
generating Gadlity in Bridgeport, Connecti-

«ut, which is the subject of the lease b-

nancing armangement. On Sepiember 3,
1985, the Commission issued an order cev-
tifying the fadlity as a (’;ualifyin'g smalt
power production fadlity.” On August 5,
1987, the Commission accepted for filing
the initial rate schedule for sales of elec-
tricity from the Fadlity 1o UL The filed
rate is based upon Ul's avoided cost

In its application, Resco proposes o sell
the Fadlity to the Owner Trustee who will
hold legal tide w the Fadlity in wust for
the Owner Participant. Resco also will sub-
lease the Fadlity site 0 the Owner Trustee
for the life of the Facility. Simulmaneously
with the sale and sublease, Resco will lease
the cntive fadlity back from the Cwaer
Trustee under a long-term lease for an ini-
tial term of wenty ycars with a renewal
option. The sale and lcaseback wansaction
will cnable the Owner Participant o mke
advantage of the i income tax benefits asso-
ciated with the property.? Resco will retain
possession and conuol of the QF and will
remain liable for the performance of its
sales agreement with Ul -

[1} Section 203 staces in pentinent part:

No public witity shall sell, lease, or oth-

erwise dispose of the whole of is fadli-.

ties subject to the jurisdiction of the Com-




mypantheteofofavaluem
00,0

) nther publlc utility, without
1 sociired an order of the Com-
mission authiorizing it to do so.

Undcr ’secuon 2l0(c)(2) of the Public Uul-

‘pulamd i its application that
acility Yincludes step-up ransformers
“in excess of $50,000.” There-
ster” with thie holding in Re Bal-
uise Eergry Systems Co., (BRESCO/
7.5 because the QF includes
-tﬂnsmzsﬂon faciliies, the sale and lease-
back: jurisdictional transaction that re-
“quires ;section 203 approval. However, in
y it was noted:

er W minimize the burden on QFs
joc ,t,o«:FPAjuriadicxion. the Commis-
n has granted ‘waiver of the filing re-
ots uander Part 33 of the Com-
s regulations o pcnmz QFs o file
al information in support of
Ny téansaction stibject to Commission au-
 thorization pursuant to section 203.5

,Accordingly, and in the absence of any
oﬁposmon. the application submitted by
Resco is found to satisfy the minimal filing
requirements for section 203 applications
involving QFs.

{2} Section 203{a) provides that the sale
. oF Jutisdictiona! facilities may only be ap-
, sd upon a ﬁndlng that the proposed

&:sposumn will be consistent with the pub-
lic interest. However, section 203(a) does
not requice a shawmg of a positive benefit
10 the public in order for a dzsposmon,
consolidation, or purchase of securities to
be found w be in the public interest. Onl!,;

a showing of compatibility is required.
Based upon the information submitted by

89
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Resco, the proposed sale and leaseback of
the Facility is found w be consistent with
the public interest.

[3-6) Resco has requested that the Com-

ission disclaim jurisdiction over the O
Participant (whose interest in the facility will
be purely beneficial) and the Owner Trusiee
{whose interest in the facility will be purely
fegal) and states that neither should be con-
aidered 2 “public utility” as that term is de-
fined in section 201(e) of the FPA® In its
application, Resco states that neither the
Owner Participant nor the Owner Trustee
will have operational responsibility for the
Fadlity, nor will they be in the business of
producing or selling electric power or con-
wrol the performance of such functions by
Resco.? In Re Pacific Power €7 Light Co.,'® the
Commission found that the owner partici-
pant and the owner trustee of a leveraged
tease transaction were not (o be considered
o be public utilities. In BRESCO/Wheel-
abrator, the Commission characterized the
owner participant as “merely a passive in-
vestor” anddlewncrtmstcca.sapmd
ﬁducury wuh [no individual interest in the
transactions.”! Similar dircumstances are
present in this casc. Thercefore, it is found
that neither the Owner Participant nor the
Owner Trusice will become public udlities
subject to the Commission’s jurisdiction as
a result of the proposed lease financing
arrangement.

It is noted, however, that pursuant w an
“Operating Lease Security Agreement,”
Resco will be pledging all of its assets, in-
duding its rights under existing energy sales
agreements with Ul as security for the pay-
ment and performance of its obligations un-
der the lease. Furthermore, in the event of
default, the Owner Trustee may take pos-
session of the Fadility and, at its sole discre-
tion, “may hold, keep idle, operate, assign
ar lease” the Fadility.'? However, in it ap-
plication, Resco states that those pledges are
for secumy purpases only, and do not coan-
stitute “a present assignment of any such
rights.”"> Therefore, consistent with BRESCO/
Wheelabrator, it is concluded that there is
no present assignment of rights to the
Owner Trustee.




effective based on the QF status
ak the ‘time of the application. That status
has not changed. The existing rate is based
upon: s avoided oosts in producing elec-
- 4icity. Ul's avoided cost will not be affected
by the Iease financing transactions. Accord-
ing to the applicadon, all of the power pro-
duced by the fadlity will continue w be
sold o UL .&ccmﬂmg!y, it is found that
the transactions will not affear the
app!n,mbility of the filed rate schedule.
After cousideration, it is conduded that
the sale and leaseback of the facility by
Resco is consistent with the public interest
and is authorized subject to the following
conditions:

{1) The proposed transaction is authorized

PUBLIC UTILITIES REPORTS — 93 PUR4th

upon the erms and conditions and for the
purposes set forth in the application;

(2) The foregoing authorization is without
prejudice to the authority of the Commis-
sion or any other regulatory body with re-

¢ spect o rates; service, accounts, valuation,

estiraates or determinations of cost or any
other matter whatsoever now pending or
which may come before the Commission;
and

(3) Nothing in this order shall be construed
w imply acquiescence in any estimate or
determination of cost or any valuation of
property claimed or asserted.

Authority © act on this mater is dele-
gated to the Director, Division of Electric
Power Application Review, under Title 18,
Code of Federal Regulasions, secion 375308,
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