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BBPO.R.B T11B FLORIDA PUBLIC SERVICE COJOIISSION 

In re: Hearings On Load Forecast s, ) 
Generation Expansion Plans and ) 
Cogeneration Prices for Peninsular ) 
Florida's Electric Utilities. ) _______________________________ ) 

Docket No. 900004- EU 

Submitted for Filing: 

October 9, 1990 

SVPP"JQQDft'AL BRIEF Ol' PAJtDAa,IVB OAK CORPQRATIOM 

Panda/Live Oak corporation (Panda) submits the following 

suppleaental brief in response to the direction of the commission 

at its October 2 , 1990 Ag~nda Conference . 

DITROOUCTI.OJI 

At its September 11, 1990 Agenda Conference, the Co~ission 

directed i nterested parties to submit briefs addressing the issues 

raised i n Order No. 23235, as well as the issue of how to determine 

the priority of QFs in the queue for the 500 MW 1996 statewide 

avoided unit . on September 25, 1990, briefs were submitted by 

Panda, Indiantown Cogeneration L. P. (Indiantown), Air Product3 and 

Cheaicals, Inc. (Air Products), Florida Power & Light Company 

(PPL), Tuapa Electric Company (TECO), Broward County (Broward), 

Seminole Fertilizer Corporation (Seminole) a nd Nassau Power 

Corporation (Nassau) . 

On October 2, 1990, the commission determined that the 

following issues should be set for hearing: 

1. The priority of QF's in the queue by date. 

2. The aethodoloqy to be used to determine which QFs remain i n 

the queue. 

The co .. isaion directed that the parties file supplemental briefs 

to adc1re•• these two issues. The Collllission also directed that the 
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parties be qiven an opportunity to discuss the facts and state 

whether there were disputed issues of material fact to be 

considered at hearing. This brief will address the two issues 

enumerated above, as well as the facts affecting Panda's location 

in the queue. 

I. PBlORlTY Ol' Ql'S IN THI OU1roE BY DATB 

Order No. 23235 determined that, in applying the subscription 

liait, the priority of QFs should be established by the signature 

date of a negotiated contra~t or the date that a completed standard 

offer contract is tendered to a utility. order No . 23235 further 

stated that, in the case of a negotiated and standard offer 

contract signed/tendered on the same day, the standard offer 

contract will take priority in the queue. 

Panda's September 25th brief stated that it tendereJ a 

completed standard offer contract to Florida Power Corporation 

(FPC) on July 25, 1990, followed by a completed interconnection 

s«]reement, tendered to FPC on July 30, 1990. Although Panda's 

standard offer was not tendered to FPC until late July, it should 

be considered effective on June 13, 1990, the effective date of 

CoJIJilission approval of FPC's updaterl standard offer. Panda sought 

to submit a standard offer to FPC at an earlier date, but had been 

advised that there was a dispute over lanquage in FPC's updated 

standard otter and that FPC's standard offer was not yet available. 

PPC filed an updated standard offer on June 6 , 1990, per the 

co .. isaion 's May 25, 1990 vote to revise the statewide avoided 

unit. However , PPC also added new lanquage concerning transmission 
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costa. The Comaission Staff had approved FPC's update to the 

avoided unit parameters on June 13, 1990 but advised FPC that the 

new transmission cost language was not approved . FPC advised the 

Staff that it would not accept a partial approval of its ta~iff 

filinq. Panda was uncerta1n whether the Staff's approval of the 

update was truly effective but, ultimately, decided to tender a 

standard otter to FPC on July 25, 1990, based on the updated 

paraaeters. 

On July 31, 1990 the ColiiJDission voted to approve FPC's updated 

r~tAnd~ard otter , effective June 13, 1990, and to suspend FPC's newly 

proposed language on transmission costs. Panda's delayed submittal 

of a standard offer to FPC was caused by the dispute between FPC 

and the co .. ission Staff over approval of the new standard offer. 

panda s hould not be prejudiced by the delay in resolving the 

dispute and ita standard offer should be considered effective on 

the effective date of tariff approval, June 13, 1990 . 

Panda has reviewed the Commission's records regarding other 

neqotiated and standard offer contracts . commission r ,ecords s how 

that Indiantown's negotiated contract was signed on Hay 21, 1990. 

This contract predates the Commission's designation of the 

statewide avoided unit and cannot qualify to be in the queue for 

that unit. 1 CoJUDission records show that all of the other contracts 

were standard offer contracts. Although the signature dates are 

re~lected in Coaaission records, the dates on which the contracts 

1 aAA Panda's September 25, 1990 brief, pages J-5 . 
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were actually tendered to the utility are not. Therefore, it is 

not possible to determine the actual priority of contracts in the 

queue by <!ate at this time. It will be necessary to conduct 

discovery to resolve that issue. 

Comaission records reflect the following signature dates for 

stanc!ard offer contracts:• 

SIGNATORY DAn: UTILITY 

Nassau 6/13/ 90 FPL 
Cypress I 6/18/90 FPL 
Cypress II 6/18/90 FPL 
Mockingbird 7/25/90 FPL 
Inc!ecJt Lakeland 8/17/90 FPC 
IndecJt Frostproof 8/17/90 FPC 
Telluride I 8/24/90 FPL 
Telluride II 8/24/90 FPC 

It is likely that these contracts were actually tendered to the 

utilities several days after their signature date. • 

II. TUB IIB'l'ROO TO DBTBRIWfE WJ"ICB OFS RBJIAIN IN THE OUJruB 

Panda's September 25th brief proposed f i ve c riteria to 

establish qualification tor the queue: 

1. Does the facility have QF status? 

2. Has the QF signed an interconnection agreement? 

3. Is there a wheeling agreement (i f needed )? 

4. Has security for early or levelized payments been agreed upon; 
and 

5. Is there evidence of a reasonable possibility of construction 
of the· QF? 

•ca.aiaaion records reflect that Consolidated Minerals, Inc., 
withdrew its standard offer to FPL. Accordingly, that contract is 
no longer in the queue an<! will not be discussed herein . 

' For instance, Panc!a's standard offer contract was signed on 
July 24, 1990 and tenc!erec! to FPC via courier on July 25 , 1990. 
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As stated in its September 25th brief, Panda's proposal wa!: 

offered as a solution to a very extreme and unprecedented situation 

and offered the Co.mission a one-time, special-use mechanism with 

which to loqically and rationally distinguish among the many QFs 

presently in the queue. Under Normal conditions, the execution 

and subAittal date of a contract should be the appropriate ranking 

criteria . 

PPL has proposed that the determination of priority in the 

queue be delayed until ne~d determination under the Power Plant 

Siting Act, where the "best" project would have priority in the 

queue. This proposal is inappropriate and should not be considered 

by the co .. ission. First of all, it would delay a determination 

of who is in the queue . This delay would generate uncertainty 1n 

the QP market, jeopardizing projects and chilling the development 

of new QP capacity. It will become more difficult for QFs to 

obtain financing and finalize development plans i f they c 1nnot 

obtain a basic understanding of their contractual rights in a 

reasonably short time frame . 

Second, it jeopardizes the standard offer if applied to all 

QP contracts. The standard offer is a no-hassle option for QFs 

that lack the resources or the time to negotiate a contract with 

a utility. A QF can rely on the standard offer as a sure means of 

obtaining a contract to sell capacity and energy . If a standard 

offer contract is subjected to comparative scrutiny, as FPL has 

proposed, it is no longer a reliable means of obtaining a cortract . 
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Third, a comparative review of OF contracts would jeopardi;:e 

a 0Fs rights to sell capacity and energy under PURPA and state law. 

Under PURPA and Section 366.051, Florida Statutes, each utility is 

obliged to purchase OF capacity at full avoided cost . A OF t hat 

negotiates a contract or s igns a contract to sell capacity at full 

avoided cost is entitled to enforcement of that contract. However, 

under FPL's approach, if the affected utility later negotiates a 

better contract, the subsequent c ontract could supercede the full 

avoided cost contract. This later contract need not even be with 

a QP. A QF' s r iqbts under PURPA would be subordinated to the 

negotiating policies ot the utilities. 

Finally, FPL's approach would lead to competitive need 

proceedings that would involve all pending contracts and projec;t s 

in a single proceeding . Whether intended or not, FPL's approach 

requires that each need determination be gauged against all o,ther 

pending contracts. Since the first need determination could fill 

a11 or part of the subscription limit, each competing QF would be 

compelled to intervene and attempt to prove that its project is the 

"best" choice. There ore nine projects in the queue at this time. 

The first comparative reviAw of any project would compel all of the 

others to intervene and attempt to prove that they should have 

priority in the queue as the "best" project. The CoDUDission's CJOal 

ot an orderly and predictable process ot limiting the subscription 

to the avoided unit would be transformed into an open forum delving 

deeply into the relative aerit s of numerous QF projects. 
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The simple a ns wer to the problem is to apply a basic queuing 

system relying on execution/submittal, coupled with a very limited 

review ot each contract to establish which can remain in t he queue. 

Panda's 5-part review is an appropriate mechan ism . Once the final 

queue is established, need determinations s hould be held in the 

order ot the final queue. Any QF contract to sell capacity a nd 

energy at or below full avoided cost should be approved ~ ae, 

consistent with PURPA, §366 .05 1 anj §366 . 82. These laws establish 

that QF capacity is needed and that development of QF capacity is 

to be encouraged . Any contract that was not established under 

PORPA (such as a contract entered into under a competitive bid )1 

would be subject t o normal comparative review with all other 

capacity options . 

III . APPLYING THE PACTS TO PANDA ' S MmiOOOLQGY 

The following discussion i~lustrates how the nine contracts 

currently in the queue would qualify to remain in the queue under 

Panda's methodology. 

l. . Does the Facility have OP status? 

Nassau 

Pando 

Commission records do not show whe ther Nassau's 
proposed facility has QF status and, t .o date, 
Nassau has not alleged that it does . Nassau's 
standard offer contract may or may not qualify 
to remain in the queue under this criterion . 

Panda has filed a notice of self-certification 
ot its facility in accordance with FERC 
regulations . Panda's standard offer contract 
qualifies to remain in the queue under this 
criterion. 
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Cypress I Commission records do not show whether Cypre11s ' 
proposed facility has QF status and, to date 
Cypress has not alleged that it does. Cypress 1 

standard offer contract may or may not qualify 
to remain in the queue under this criterion . 

Cypress II Commission records do not show whether Cypress' 
proposed facility has QF s tatus and, to date 
Cypress has not alleged that it does . c ypress 1 

standard offer contract may or may not qualify 
to remain in the queue under this criterion. 

Hock;ingbird Commission records do not show whether 
Mockingbird's proposed facility has QF status 
and, to date Mockingbird has not alleged that 
it does. Mockingbird's standard offer contract 
may ~r may not qualify to remain in the queue 
under this criterion . 

Indack I•kelonc2 - Commission records do not show whether Indeck 's 
proposed facility has QF status and, to date 
Indeck has not alleged that it does. Indeck's 
standard offer contract may or may not qualify 
to remain in the queue under this criterion. 

Indack Frostproof - Commission records do not show whether Indeck' s 
proposed facility has QF status and, to date 
Indeck has uot alleged that it does. Indeck' s 
standard offer contract may or may not qualify 
to remain in the queue unde r this crite rion. 

Telluric2e I Commission records do not show whether 
Telluride's proposed facility has QF status 
and, to date Telluride has not alleged that it 
does. Telluride's standard offer contract may 
or may not quality to remain in the queue under 
this criterion. 

Telluric2e II Commission records do not show whether 
Telluride's proposed facility has QF status 
and, to date Telluride has not alleged that it 
does. Telluride's standard offer contrac":: may 
or may not qualify to remain in the queue under 
this criterion. 

8 



Thus, to date, the only c ontract shown to qualify under t.his 

criterion is Panda.' 

2. Bas t.he or signed on interconnection aweeaent? 

Panda Panda signed and tendered FPC's standard 
interconnection agreement with no material 
change. Panda's standard offer contract 
qualifies to remain in the queue under this 
criterion . 

Bass au 

Cypress I 

cypress II 

Mockingbird 

Indeck Lokelan~ -

Nassau signed and tendered FPL' s standard 
interconnection agreement but made material 
changes to i ts text. These changes prevent a 
valid acceptance of FPL's standard 
interconnection agreement and Nassau' s standard 
otf~r contract does not qualify to remain in 
the queue under this criterion . 

No standard i nterconnection agreement wa~ 

signed and Cypress' standard offer contrac t 
does not qualify to remain in the queue under 
this criterion. 

No standard interconnection agreement was 
signed and Cypress's standard offer contract 
does not ql"!llify to remai n in the queue under 
this criterion. 

Mockingbird signed and submitted FPL's ~tandard 
interconnection agreement but omitted 
information on interconnection facilities 
required by the contract. This omission leaves 
the acceptance of FPL' s interconnection 
contract incomplete and Mockingbird's standard 
otter cont.ract does not qualify to remain in 
the queue under this criterion . 

Indeck sigr.ed and tendered FPC's standard 
interconnection agreement with no material 
change. Indeck' s standard offer contract 
qualifies to remain in the queue under this 
criterion. 

• COJIJiiaaion records do not show that Indiantown's facility has 
QP status. 
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Indegk frostproof ~ Indeck signed and tendered FPC's standard 
interconnection agreement with no material 
change. Indeck's standard offer contract 
qualifies to remain in the queue under this 
c riterion. 

Tellgride I No standard interconnection agreement was 
signed and Telluride's standard offer contract 
does not qualify to remain in the queue under 
this criterion. 

Telluride II No standard interconnection agreement was 
signed and Telluride's standard offer contract 
does not qualify to remain in the queue under 
this criterion . 

Tbus, to data the only standard offer contracts shown t o qualify 

under this criterion a1e Panda, Indeck Lakeland, and I ndeck 

Frostproor. • 

3. Ia t:ben a Jd)eeling ogreewmt? 

It appears that all of the contracts, except the Telluride 

oont.racta, .are within the service area of the purchasing utility. 

The Telluride contracts each identify the same location for ics two 

generatin<J units, yet each unit is selling to a different utility. 

It is reasonable to assume, therefore, that one of the contrac ts 

will require wheeling. There is no evidence of a whee ling contract 

tor either unit, so that one of these units may not qualify to 

reaain in the queue under this criterion. 

6. Be• gcurit;y for eorly or lev11ized paywents beeD agreed upon? 

This criterion applies if early or levelized payments are 

requested by the QF. The standard offer contracts themselves do 

not indicatM whether early payments have been requested. However, 

'Indiantown's contract indicates that an interconnec tion 
agree .. nt vill be negotiated in the future. 
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early payaents can be excluded by inference if the in-service dat•! 

identified in the interconnection contract is the same as the 

delivery date under the standard offer. Panda is not seeking early 

payments and the following other contracts do not appear to seek 

early payaenta either: 

Nassau 
Mockingbird 
Indeck Lakeland 
Indeck Frostproof 

The Telluride contracts each expressly request early payments but 

there is not evidence that che utilities have agreed to Telluride's 

proposed security. The Cypress contracts lack interconnection 

agreeaenta, so it is not possible to i nfer whether early payment 

are requested. 

5. Ja theA oyidence ot a reasonable possibility of construction? 

Pando -

Nassau -

cypress I -

Panda has identified its facility sit~ as 
GoldJdst, Inc . , in suwannee county and has 
signed a letter of intent with Goldkist . This 
demonstrates that Panda has a bona fide project 
and that its standard offer qualifies to remain 
in the queue under this criterion . 

nassau's standard offer identifies its facility 
site as "Amelia Island" and its interconnection 
agreement provides a description of the 
facilities needed to interconnect witlJ FPL. 
This is one indication that Nassau has a bona 
fide project but until more detailed 
information is presented, it cannot be stated 
that Nassau's standard offer contract qualifies 
to remain in the queue under this criteria~ . 

There is little intoraation available about the 
proposed site, except that it will be located 
in Medley, Florida. Until such ti.e as 
additional inforaation is presented, it cannot 
be stated that Cypress' standard otter contract 
qualifies to reuin in the queue under this 
criterion. 
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Cypress II ... 

llockingbird -

xnaes;t t•kelond -

There is little information a vailable about th1a 
proposed site, except that it will be located 
in Medley, Florida. Until such time as 
additional information is presented, i t cannot 
be stated that Cypress' s tandard offer contract 
qualifies to remain in the queue under this 
crite rion. 

There is little information available about the 
proposed site, except that it will be located 
in on Taylor Road, near Dania, Florida . Until 
such time as additional information is 
prese.nted, it cannot be stated that 
Mockingbird's s tandard offer contract qualifies 
to remain in the queue under this c r iter ion . 

The only information available about the 
propos"'d site that it is "by Lakeland . " Unless 
more specific information is presented, it 
appears that Indeck's standard offer contract 
does not qualify t o remain in the queue under 
this c riterion. 

Indegk Frostproof - The only information available about the 
proposed site that i t is "in Frostproof . " 
Unless more specific informat ion is presented, 
it appears that Indeck' s standard offer 
contract does not qualify t o remain in the 
queue under this criterion . 

Telluride I -

Telluride II -

The only information available about t he 
proposed site that it is "in Putnam Cou;rty." 
Unless more specific information is presente~, 
it appears that Telluride' s standard offer 
contrac t does no t qualify t o remain in the 
queue under this criterion. 

The only information a vailable about the 
proposed site that it is "in Putnam County." 
Unless more spPcific i n formation is presented, 
it appear s that Telluride's standard offer 
contract does not qualify to remain i n the 
queue under this criterion . 
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SUJIIWf( or R§ULTS 

The followinq summary of the above analyses shows that one 

contract qualifies to remain in the queue and eight contrac ts 

appear ~ to qualify: 

or xa• 

Panda 

Nuaau 

Cypr••• I 

Cypress II 

Moekinqbird 

Indeck Lakeland 

No. 1 

yes 

aaynot 

aaynot 

maynot 

aaynot 

aaynot 

Indeek Proatproof maynot 

Telluride I maynot 

Telluride II aaynot 

CIUTERIA 

No. 2 

yes 

no 

no 

no 

no 

yes 

yes 

no 

no 

No. 3 

N/ A 

N/A 

N/ A 

N/ A 

N/ A 

N/A 

No. 4 No . 5 

N/ A yes 

N/ A maynot 

maynot maynot 

maynot maynot 

N/ A m.aynot 

N/A no 

N/A N/ A no 

no 

no 

maynot no 

maynot no 

Summary 

yes 

no 

no 

no 

no 

no 

no 

no 

no 

Thua, until evidence is provided that the other contracts qualify 

to reaain in the queue, Panda 's contract would be the only contract 

in the queue under the proposed criteria . 
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CONCLUSIOH 

Additional information is needed to determine the queueing of 

contracts by date. Panda's methodology should be employed to 

deteraine which contracts remain in the queue. Under Panda' s 

proposed aethodology, based on the facts available, Panda's 

contract is the on~y one that qualifies to remain in the queue. 

Dated: october 9, 1990 

Richard A. Zambo, Esquire 
Richard A. Zambo, P.A. 
205 North Parsons Avenue 
Bxandon, Florida 33511 
(813) 681-32~ 

RMZ 
Paul Sexton, Esquire 
Richard A. Zambo , P .A. 
211 South Gadsden Street 
Tallahassee, Florida 32301 
(904) 222- 9445 

Attorneys for Panda/Live Oak Corporation 
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