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The Citizens of Florida (vCitizens®), Ly and throuagh Jack
Shreve, Public Counsel, file this brief urgiig the Florida Public
Service Commission ("Commigsion") to require Southern Bell to offer
free per cail and per line blocking to all of its customers as a
condition to allowing Southern Bell to offer Caller iID service.'
However, before the Commission takes final agency action in this
docket, there are a number of pending matters that must be

resolved.,

On December 20, 19920 the Citizens filed a motion requesting
the Copwission to hold an additional limited hearing on matters
raised in 180 documents produced by Southern Bell after the
conclusion of the evidenviary hearings held on November 28-29,
1990, That motion showed that documents providod after the
conclusion of aevidentiary hearings contain a host of new
information bearing on issues in this docket. Due rnrocess
provisjons of the Florida Administrative Procedures Act, as well as
the due process guarantees contained in the Florida and United
states Constitutions, call for a procedure such ag holding an

zdditional limited nearing before the Commission takes final agency

whe citizens' prehearing statement urged the Commission to
raguire Scuthern Bell to offer free per call blockxng tn all of its
custonars a8 a condition to offering Caller ID service. This brief
extends that position by urging the Commission to also require free
par line blocking for all southern Bell customers as a condition te
pifering Caller ID service.
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agtion In this docket. The motion asked the Prehearing Officer to
hnold an addltienal preliminary prehearing conference to identify
procedures governing the further handling of this case, suggested
certain Southern Bell officials testify about the newly produced
documents, and asked the Commission to reschedule the ¢iling of
briefs and the agenda conference until a reazonable time after

conclusion of the additional limited hearing.

In an abundance of caution the Citizens file this bricf
without the Commission taking action on the motion for additio..al
limited hezring and for other relief, even though that wotion
reguested an extensgion of the time for filing briefs. The Citizens
again reguest the Commission to rule on the motion, schedule the
aiditional limited hearing, and reschedule the time for filing

briefs and holding the agenda conference.

nduct Generic Proceeding

on September 24, 1990 the Citizens filed a motion requesting
the Commission to consolidate consideration of the Caller ID tariff
£ilings made by Southern Bell and Centel. In addition, that motion
rregquested the Commission to consider the issue of Caller 1ID
vlocking on a generic basis for all local exchange companies in
Ml.orvida. The moetion noted the vastly different positions of

Sruthern Bell and Centel concerning Caller ID blocking and




suggested the need for a consistent policy on Caller ID blocking

throughout the state,

Having obtained no ruling on the wotion, the Citizens again
ralsed the motion at the beginning of the evidentiaxy heavings.
{(T. 37). The Commission Chairman took the motion under advisement
and decided to rule on the motion either at the conclusion of the
hearings or at tha agenda conference. (T. 45). The Citizens again
renewed the motlion at the conclusion of the evidentiary hear.ng.
(. 1104). Once again the Commission deferred ruling on the

motion.

Thare should be a consistent policy on Caller ID throughout
the state. Southern Bell opposes free per call blocking, while
Centel and United support free per call blocking. Manv parties to
this docket argue in favor of both free per call and free per line
blocking. It would make no sense to have a customer’'s ability to
blisck the transmission of their number to a Caller ID unit depend
on the vagaries of which local exchange company happens Lo serve

tham.

Wirnesses in the evidentiary hearings described the importance
of a conglatent statewide policy on blocking. For example, the
Statewide Jolnt Task Force on Radic Communications Systems reguires

per line blocking on a statewide basis. The radic system will

oross LATA and company boundaries. The lack of uniformity would




zause & yroblem for the Department of General Services. (Mayne, T.
1087). Thae system is intended to operate uniformly statewide. Law
enforosment agents, for example, could use a hand held radic to
place a talephone call using this system. (Tudor, T. 9i2). This
one systzu will serve five dirferent agencies (7d.) and will cross
lucal exchange company boundaries. Per line blocking would be a

banefit an the state begins this pilot project. (Mayne, T. 1054}.

Aside from the reguirements of the statewide 800 megaheviz
trunked radlo system, a consistent policy on blocking is important
for law enforcement personnel. It is particularly important te the
¥lorida D&partﬁent of Law Enforcement, which has statewide
anforcexent responsibilities, to have 2 uniform and congistent
system that offers universally available blocking. (Tuder, 7.

B45) .

For example, 1f the Commission were to approve United's
proposal for per cail blocking in Winter Park but approve something
elsa for Southern Bell in oOrlando, it would present cgrave
oparational probiemse to law enforcement personnel. They ciannot be
operating out of a manual every time they make a phone call. They
weanot pull out a manual when they cross a street to see whether
rhay have crossed telephone company boundaries and then make their
undercover call in a different manner depending on which sile of

g sitreet thay are on. (Tudor, T. 9%916).
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¥inally, the plight of an abused spousze is the same regardless
of local exchange company territorial boundaries, and the
protection of free per line and per call blocking should be

avallable to them anywhere in the state.

The Citizens once again renew the motion filed thiz past
September to consolidate consideration of Caller ID tariff filings
and to conduct a generic proceeding. The Commission should grant
the notion and hold a generic proceeding before taking final agancy

action in this docket.

Southern Bell's proposal would strip away the expectations of
privacy pecple now have =2nd replace it with a new system where
privacy may be obtained only by paying an additional fee to

southern Bell for sach call.

The Importanze of customers' expectations of privacy about
their telephone number is perhaps most clearly shown by the number
of p@apia’willing to pay Southern Bell today to maintain either a
aonpublished or an unlisted number. NWonpublished telephone numbers
are those telephone numbers that will neither be published in the
directory nor given out by Southern Bell's directory assistunce.
Unlisted numbers are those numbers not listed in the telephone

directory which can be obtained by calling the operator. Sire, 7.
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196} . There are approximately &34,000 nonpublished numbers and

211,000 urlisted numbers in Southern Bell's lterritory ia Florida -~
combined, the telephone numberg of over a million Southern Iell
subscribers (Sims, T. 197) out of about 4 million access lines.
211,000 subscribers with unlisted phone numkers pay Southern Bell
#0¢ per wmonth to prevent their number from being published in the
telephone directory, and 834,000 customers of nonpublished service
pay Southern Bell $1.75 per month to prevent their number from
being published in the directory or given out by directory
assistance. Combined, Southern Bell receives in axcess of §15
willion from these two services. (Sims, T. 197). These services

provide privacy for customers®' telephone numbers.

Southern Bell itself recognized the luportance of maintaining
private teiephone numbers before the BellSouth Regicnal Marketing
council determined a different policy would apply throughout thea
BellSouth region. Southern Bell witness Nancy Sims agreed that
exhibit 4, a memc dated November 1, 1988, accurately portrayed the
Southern Ball position as it existed before the Regional Marketing
Council decided differently. (Sims, T. 217). Although & Beliswouth
position paper at that time urged the delivery of all numbers
without blecking, the memo stated that "as before, Southern Bell
has a diff&f&nﬁ recommendation. We still feel strongly that
yrivate ilsting. customers be allowed to iuhibit their calls on a
par _call bapisY (Exh. 4, underlining contained in exhibit). That

meme, acoirately portraying Southern Bell's position, determined
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that delivering the calling number while allowing private listing

customers to inhibit their calls on a per call basis would be just
as warketable as the service with no free blocking. The exhibit
gtates that "Southern Bell feels a commitment to the private
listing ﬁuwtomar“ and that "“we are also commitied to our customer

base and to our own integrity.® (Exh. 4).

A1l ©of that changed, howaver, once the BellSouth Regional
Marketing ~ouncil met and determined that a position different Jrom
the Southern Bell position would prevail throughout the entire
Ballsouth region. Exhibit 8, a duposition of Alan K. Price taken
on August 16, 19%0, describes the action of the Regional Marketing
touncil. The council was an officer level body put in place to
make decislions concerning existing or new products. (Exh. 8, py.
7y. ‘The council included officers from each of thne two telephone
operating companies as well as BellSouth Services and RBellSouth
wapakaﬁi0m~ The members from BellSouth Corporation included one
who wae involved as the officer responsible for the planning of
in*ormation services, one whe was the chief marketing officer fox
the anterprise companies, and one who was the chief planning
~fficar for BellScuth Coyporation. There may have been others.
(dxh. 8, pgs. 12-13}). As a result of that meeting, all 8ellSouth
sompanies, inoluding Southern Bell, then adopted a position to

wholly oppose free per call blocking with Caller ID service.
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Just as the original Southern Bell posit on recognized privacy
axpéctatians, many surveys show that a large seyment of ths
population feel that forwarding of their number will decrease their
privacy. This is confirmed by survevs conducted by 3Southern Ball
itself, as well as by surveys conducted in other regicns. (Cooper,
T. 606~610). 1In these surveys, nonpublished subscribers evpresged
the greﬂtest GOndérh about their numbers being passed around. They
would also be the most likely to subscribe to Caller ID because
they are high privacy people. However, they are also the nost
likely persons to use per call blocking because they are high

privacy pesple. (Cooper, T. 648).

Another concern in response to survey questions is the
probability of being called back by businesses or being piaced on
telemarketing lists once Caller ID is put in place. (Cooper, T.
752). A customer today mey identify themselves wher speaking with
a businwss, but they know they can choose whether to provide that
business their telephone number. (Id.). Caller ID poses such a
threat to the privacy of telephone numbers that a survey conducted
by Lou Harris showed that 43% of survey respondents thought that
Callar ID shouldn’t be allowed at all. (Ccoper, T. 604).% In a

somewhat similar vein, a privacy study conductaed by GTE in

2378 witness Elseewi criticized the Lou Harris poell for
“leading" by asking whether the telephone company should be a.lowed
te sell this service to people who wart to buy it, or not.
{Elseswi, T, 384). The option of free blocking was not presented
te¢ the reapondents in the Lou Harris poll questions. (Elseewi, 7.
4103 .




Califarni& showed that 51% of the gurvey respondents thought that

CLASS mervices viclate privacy. (Elseewi, T. 411).°

A P@nnmylvania study showed very strong concern about sending
the caller's telephone nuaber to car dealers, real estate agents,

departmaont stores, and others. (Cooper, T. 617}).

Dr. Cooper's prefiled testimony identified 20 problems ‘hat
would arise from the loss of ancnymity and privacy caused by Culler
ID. He grouped those problems into fcur categories: disruptions
of routine communications, commercial ai.uses of the telephone
nunber, mp@mial situations, and interpersonal problews arising from
Caller ID. (Coopér, T. 601-602). Exhibit 19, an attachment to Dr.
tovperta r@buttal“testimony, shows examples from testimony in
Maryland where almost all of the potential problems identilfied in
Dr. Cogper's prefiled testimony appeared. Now, as a result of more

recent hearings (held after Caller ID was implemented without

Imhese results differ from the Kentucky and Tndiana studies
submitted in the prefiled testimony of GTE witness Elseewi. The
results of the GTE Califsrnia privacy study came out only in cross
examination. Elgeewi's studies from Kentucky and Indiana contain
no reference to blocking. There were no questions in the survey
designed to determine whether a person's interest in Caller ID
would remsin the same or taper off if blocking were also an option.
(Bimecwi, ¥. 405-406). Elseewi's focus groups identified a variety
of problems including commercial abuse, work at home pecple, etc.,
but she ignored these problems in her prefiled testimony. She only
found ®gome potential irritation® with Caller ID, and proposed no
golution, (Cooper, T. 638). She used only positive descriptions
about the Caller ID service, thereby highly biasing the questions.
{Coopar, T. 6.2).




blocking), the Maryland Commisgzion has reversed ilts declsion and

decided to offer free per call blocking teo all customers.

southern Bell undoubtedly recognizes the importance of privacy
te its customers. Notwithstanding its stated position that it is
Waq#im&ﬁ” blackihg, Southern Bell'r proposal would actually provide
universét blocking to anyone willing to pay Southern Bell a fee

each timé they méke a call.

For example, Southern Bell charges 75¢ for a local call wade
with‘a'calliﬁg card. An out of area indicator will appeaxr on the
caller ID box when a call is made with a calling card, not the
caller's telephone number. (Sims, T. $9). The sam~ thing will
Jppear on & Caller ID box with a local operator assisted call, but

in this case a®t a charge of $1 per call.

In yet another instance, out of area indicators will appear on
a Calleyr ID box instead of the caller's telephone number whenever
a call ie made using a cellular telephone. Scouthern Bell will
alwayse get transport revenues from a cellular tezlephone call, and
its »£filiate BellSouth Mobility would gain additional revenues if
#allisouth Mobility were the cellulzr telephone company. Southern
Bull witness Hancy Sins escimates that there are close to 1 millien

celiular telerhones in use in the state of Florida. (Sims, T. 118~

11%) .




Finally, although incredibly less convenient, a caller could

alwvays use a pay phone to transmit the pay phone's number instead
of the callier's personal telephone number. Southern Beil will
always receive revenue from a pay phone call, whether a gquarter for
the pay phone call itself or a fee for interc-nnection when the

call is made using another pay phone provider. (Sims, T. 1.26).

The Citizens urge the Commission to require Southern Bell “o
provide free per call and per line blocking to all of ‘ts
subscribers az a condition to offering Caller ID service in
Plorida. The need for both of these types of blocking was
aspacifically described by a number of witnesses representing spouse

abuse vistims.

shelters in Florida received 80,000 callas last yeor.
(Phoenix, T. 964). Ms. Phoenix estimated that only one out of ten
battered women contact battered women shelters. (JId.}. If Caller
0 were offered as proposed by Scuthern Bell, it would be lethal to
battered women and their children. (Phoenix, T. 949). While the
spoase abuse shelters need per line blocking for obvious raasons,
there are thousands of women who do not come to the shelters and

fhee for thely very lives and the livas of their children from an

=

igive spouse. They ave the ones who need protection first and

s

wremost. I thelr lecation was known, it would put them apd their

iidren at visk. (Phoenix, T. 959). If children were ir the houne

wi a battersd spouse and they had to call their father, they wight

il




either forget how to use the code to implement per call blochking or
forget Lo vee it at all. The abuser would then be able to identifly
thelr location ard again track them down. Ms. Phoenix favors per
line blocking as well as per call blocking avallable to all

customers. {(Phoenix, T. 956).

Me. Joycs Brown described similar concerns. <Caller ID would
have besan very dangerous to her when she was running from her
abuser. Her abuser hit her in the head with a hammer 10 times.
When she fled, the abuser went directly to relatives to try to 7ind
her when he heard that she was not deed. Had Caller ID keen in
place, the abuser would have knowa where she was, for she called

from a friend's house. (Brown, T. 979).

Her youngest child was permitted to call her father. Had
there only been per call blocking available, she fears that her
ciild might have forgotten the code, &nd, as a result, she would
have diad. {Brown, T. 980). Her children are now 13, 12, and 9
vears old. She finds it difficult to get them to wash the dishes,
80 ghe knowe that it is going to be difficult to get them to dial

a cofe evaery time they use the telephone. (Brown, T. 987).

Me. Brown also expressed concerns akout “o¥ and "p*® coding
manipulation hy an abuser. An abuser could be down the stieet in
u telephons booth from the victim's house and make ¢ phone call

uning tha operator. The abuser could tell her he iz out of the

12
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state. Seeing an %o" on a Caller ID unit would be consistent with
the abuser's story. If she were to go outsiee, she could lose her
1ife bscauwe an "o® in this instance reflected an operatcr sssisted

call, no® an out~of-area call. (Brown, 7. 9283-%984).

H@. Birown should not be forced to tell her story over and over
again to get a waiver from Southern Bell to provide blocking, nor
should she be forced to be certified as a battered woman or some
wther such indignity. (Brown, T. 980). Cf course, since by far
most battered spouses do not even seek the help of a shelter, there
is no way they could beconme “"certified®, as Southern Bell proposes,
in order to protect their life and obtain free blocking. The
criceris proposed by Southern Bell would only benefit the minority
of wonen who can get into a crowded shelter. (Brown, T. 281). 7o
provide a list of persons Irom the shelter would only touch & small
portion of the women who the shelters never see. Preparing a list,
as Southern Bell proposes, would not even begin to do a complete

jok. (Brown, T. 993).

Approximately 6 million women are battered repeatedly eaach
vear. {(bunn, T. 1006). Keeping a list, as Southern Bell proposes,
would be impossible, and concerns for liability wouldn't allow the
ahelters to do it. According to Ms. Dunn, her agency coulan't buy
enough insurance to allow them to do something like Southern Bell

wropoeses. (Dunn, T. 1023).




(I Ry 0
e

The nmned for free per line blocking is not limited o battered

gspousas and thalr children. State government, the largest
telapiione user In the state, endorses free per line and per call

blociing for the state government's telephone network.

Thmra are a number of reasong why state goverrment supports
peyr Xin&‘an& per call blocking. ‘Those include safety in life
threatening situations faced by the state's law enforcevsnt
officers {described later in this brief), as well as a neeld to
asaiat aﬂﬁ promote the investigative operations of the 0Office of
Auditor Ganeral, Office of the Comptroller, and Department of Legal
Affairs. It would also facilitate the purchasing function of
nunercus departments during contract nogotiations. {(Mavyne, T.

L037).

The Board of Directers of the Joint Task Force on Stakte Agzncy
Law Enforcement Communications supports the policy of the Division
of Communications on Caller ID and Caller ID blocking. (Mavne, T.
1043) . The statewide Joint Task Force radic communication system
would need per iine blocking, as it serves many different users.
{(Mayne, ™. 1054). The Department of General Services sees Caller
1 with free per line and per call blocking as an equitablie way to
nyotect those users needing it, but yet at the same time to let

gtate and local government move forward with the development of

sppllioations wsing Caller ID technology. (Mayne, T. 1051},
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Toe Governor and the <Cabinet approved state government's
endorsepent of free per call and per line blocking on November 27,
1990. (Mayne, T. 1031). Exhibit 29 reflects that action taken by

the Governor and Cabinet,

The law enforcement community is partiﬁuiarly concerned about
SGouthern Bell's proposal to offer Caller ID without universal free
per call blocking. Criminals will immediately begin using the
Caller ID system to screen calls received while engaged in
illegitimate acts. It is equally predictable that the safety of
undercover law enforcement officers will be jeopardized by such use
of Southern Bell's proposed system. (Tudor, T. 814). 2 drug task
force in Maryland, for example, arrested a heroin dealer who was
ising Caller ID to force his customers to call froam specific phone

numbers in order to transact business. (Tudor, T. 816),

FDLE 's concern extends to the families of undercover officers,
operatives, and cooperating citizens. Cnce a phona number is
displaved, an addressg can be easily ascertained by using a
directory aummonly available for sale or for review at public

libraries. (Tudor, T. 818).

Universally available blocking would allow a higher level of
safety for wvndercover officers, confidential informants, and
cooperating victime and witnesses. If it is availuble to the

public at large, a criminal who receives a blocked telephone call

15
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would not become overly suspicious. This co trasts sharply with
what Scutharn Bell proposes in this caze. Undar the Bell proposal,
the wvery fact that blocking occurred would suggest that a low
enforcement officer may be the person making the call. (Tudor, 7.
819}, As proposed by Southern Bell, the Caller ID tariff is
insufficient to eliminate or evin reduce the significant and
serious concerns regarding the safety and security of +those
involved in working either in an undercover investigative capacity
or working in cooperation with the police during a coriminal
investigation. (Tudor, T. 820). Caller ID, as proposed by

southern Bell, shifts the balance of control toward the criminal.

(Tudor, T. 821).

While Southern Bell opposes universally available free per
call blocking®, two other local exchange companies in Florida
ambrace free per call blocking to help offset many of the concerns
aboat Caller ID. United's witness Bill Jones attended public
hearings in Miami, Jacksonville, and Orlando. As a result of the
testimony he heard in those hearings, United decided to propos
free per call blocking in its territory. Tests from lNorth Dakota,
where the use of klocking fell dramatically after people began to
gul used to Caller ID, pointed cut that per call blocking would nobt

e a significant problem to the company. (Jones, T. 501; 513~514).

‘southern Bell only opposes free per call biccking. As shown
previously in this brief, Southerm Bell would offer universally
wwallable pay per call blocking through various means.

be
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United believes that Caller ID would remain a valuable service even

if blocking were available. (Jones, T. %23).

Centel likewise proposes free per call blocking universally
available to all of its subscribers. Centel firmly believes that
the customer. not the serving telephone company, should decide what
services the customer will use -~ including the disclosure of
customer telephone numbers. (Exh. 17, pg. 1). It believes that
offering free per call blocking to all of its customers strikes »n
appropriate balance by offering the many benefits of calling nuxnoer

identification service while preserving customer privacy inteiests.

(Id.).

Cantel recognizes that customers have legitimate reasons for
wanting to keep their telephone numbers private for certain calls,
and thelr approach would give customers this choice. (Exb. 17, pg.
4). Providing free blocking would not cloak the originating number
of ch@cene or harassing calls. Customers with return call service
nave the option of returning an immediately incoming call even if
per call blocking had been used by the caller. Additionally, call
trace epables all customers, whether or not a caller used call

viocking, to immediately initiate a trace of an obscene or

harasoing call. (Bxh., 17, py. 4).

Caller ID with blocking provides call recipierts greatly

enhanced cepacity to manage incoming calls. It allows customars to

17




preserve the privacy of their telephone numbers, while at the sane
rime it aslse preserves the functionality and usefulness of the
overall signaling system 7 technology. (Cooper, T. 59¢). If an
abusive coller chooses to block their number, the recipient nead
pnot anpswasr the blocked phone call. If a caller blocks theilr
number, a reciplent can respond just like a homeowner who sees that
a person at the door has covered the peep hole: just don't opan
the door. {Tudor, T. 831). If a person getse an #at or Pp¥ on the
caller ID unit and chooses to answer it, they are on thelr guard.
(Cooper, T. 646-647). The recipient can choose simply not to
answer the call, knowing that the person calling them has blocked
e transmission of their number to the recipient's Caller ID
tayminal . on the other hand, the department store or other
pusiness will still answer the phone when a "p® appears on the
calier ID unit because the call is a business opportunity to them.
thue there is call management on both sides of the call, and the
utility of the network is enhanced with per call blocking.

(5300@@1’", To 646"6&?) .

The cost of caller ID bklocking can and should easily be
absorbed through the chavrges for Caller ID itself. The cost of
wreserving the current privacy righte of all subscribars should be
~orne by those who want to see the incoming numbers, which they
don't mee today. They are getting a new benefit, and they shculd
pay all of the costs associated with it. (Cooper, T. 790). Since

catlior IO creastes the problem that blocking is intended to solve,

18




any costs associated with blocking should be attributed to Caller
I. It would not increase the price of Caller ID since Caller ID
im'mlﬁ@&dy priced far above cost. (Cooper, T. 635). To impose a
cogl for blocking, when only a small number of subscribers appesy
likely to want Caller ID, would sacrifice the interests of the vast
majority to the interests of a small minority. (Cooper, T. 634).
The Caller ID penetration in New Jersey is about 2%. (Sims, T.

127Y. In Tennessee the penetration rate is about 1.2%. (Sins, 7.

1959 .

Per ¢all blocking wouldn't devaluz this service for three
raasons: (1) there is an overlap of functionality between Caller
1D ant other custom calling services, such as call trace, call
Plock, and call return, (2) many types of calls will not be
deterred by the technology, regardless of how it is configured, and
{3} per wvall blocking may actually enhance the call management
capabilities of Caller ID. (Cooper, T. 6192). United feels that
Caller ID would remain a valuable service even if blocking were
avallable (Jones, T. 523) and that per call blocking would prot be
a significant problem. (Jones, T. 513). #And Centel believes that
plocking available to all customers on a per call basis would not
greatly dilute the benefite of caller number identification. (Exh.

1Y, at 3).

e, Sonpieaion Should Order Bouthern Bell te OLfer CGril frace
to mil Customers at 3 Rate of %1 Per Usg

19




On September 21, 1990 the Citizens filed & patition to require
the offering of call trace service to all cus.omers at reascnable,
uﬁagw based rates. That petition pointed out thar in ATy
prosecution for illegal obscene or harassing phone c2lls, oall
trace provides a means to provide independent verification of the
number from which an obscene ox harassing phone call was made.
Ubiguitous availability of call trace would offer an effactive
w2ans te combat obscens and harassing phone calls, If made
available generally to all customers at reasonable, usage basod
rates, every would-be obscene or harassing phone caller wouid know
that the called party has call trace available to forward the
calling party's number to authorities for further legal action.
New Jerssy Bell offers such a rate level and structure to its
customers, charging $1 for each use of call trace service, and

makes call trace automaticelly available to all of its cusztomers.

On September 21, 1990 the Attorney General filed a letter with
the Commission, and provided a copy of the letter to all parties,
supporting the petitcion. Likewise, on September 27, 1996 the
Florida Dapartment of Law Enforcement provided all parties a copy
of a letler filed with the cCommission on September 24, 19%0
supporting the petition. A letter dated October 18, 1990 from the
thairman of the Commission to James T. Moore, Commissioner of the

Vlorida Department of Law Enforcement, indicated that the
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Commission would take up the cell trace petition in this docket as

issue 6.°

Call trave will be effective even in instances where, under
Southern Bell's proposal, a calling party's number would not be
delivered to the called party. For example, under Scuthern Bell's
fea for klocking proposal, anyone can use a calling card or make an
operator assisted call to get around Caller ID and avnid
transmitting their telephone number to the called party. However,

call trace will provide the number to authorities even in instances

such as these where Caller ID would not provide the number. (Sins,
T. 11i7). 98% of Southern Bell's customers would not have the
option of eall trace available to them because they haven't
vresubscribed to it under the existing rate level and structure.
{Bee Sime, T. 287). If only a small percentage of people night
have Caller ID, a potentiai abuser might not think there is much
risk in wmaking an obscene or abusive call. Universal availability
of call trace, however, would be a significantly better detervent

bacause anybody coild use it without presubscripticon. (Cooper, T.

723) .

Call trace addreszses the problem of abusive and harassing
vhone calls better than Caller ID. (Tudor, T. 829). The evidence

o & telephons company record from call trace is a stronger ypiece

frhe Chairman’s October 18, 19920 letter may not have been
provided to all parties of record. Southern Bell and GTE Florids,
ine., flled oppositions to the Citizens® petition.
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of evidence than that obtalined from Caller ID. (Cooper, T. 627).

Most people will not know the telephone number of an anonymous :
abusive caller. Merely advising an abusive caller that his phone

number is known will not necessarily stop the caller's behavior.

Evidence from Caller ID would not be sufilclent to Jjustify a

presecution of an abusive caller. (Tudor, T. 826).

The use of call trace would also avoid the confrontation
suggested by the use of Caller ID. Phone companies have alvays
ingtructed recipients of such calls not to even converse with the

caller, iet alene attempt to recontact them. (Tudor, T. 827-828).

Representatives of spouse abuse vicliims support call trace as
the preferred means of dealing with abusive callers. Call trace,
if offered on a per use charge basis, would be a viable option for
pattered women to document with the police if the abuser is
harassing her. Call trace would alsc mitigate the chance of a
citizensvigilarte from taking justice into his or her own hands if
given the number of an obscene phone caller. (Phoenix, T. 951}.
More than another method, call trace appears an appropriate way of
randling obscene or harassing phone calls. Battered women could
vise call trace to inform the police about calls from abusers. It
Jould provide an excellent record of ubusers violating court orders

prohibiting havassment or phone contact. (Bunn, T. 1002).
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gouthern Bell agrees that call trace is a deterrent to

harassing and obscene phone calls. (Siwms, T. 239). In fact, the
company advertises call trace to combat annoying calls and awuisance

calls. (Sims, T. 239-240; Exh. 7).

In a survey conducted for United, the overwhelming majority of
ragponderts preferred to pay a per use fee for call trace instead
of a fixed monthly fee. This preference was noted by 79% of the
residence respondents and 77% of the business respondents. in
fact, in the residence market the survey found that call trace was
the most popular of the new services, even more popular than Caller
ID or ecall return. Call trace was seen as a product with the
strongest appeal in the residence mark~t as protection against

obacens calls. (Sqe Exh. 15).

Despite customer preference for offering call trace on a per
use basis, Southern Bell opposes such a rate structure mainly
hecause it belioves a flat rate structure requiring presubscription
will generate more money for the company. The company compared two
trials, one in Natchez, Mississippi, and another in Orlando,
Flerida. A flat rate of $5 per month in one trial was compared
azainst a $5 per use rate applied in the other, and the company
found that the flat rate of $5 per month would generate more
revenue than a $5 per use usage charge. The company made no other

price conparisons. (Sims, T. 234-235). Such blatant self~interest
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in‘mamimizimg cash flow should take second seat to the public

intersst and public service provided by ~all trace.

Universal availability of call trace to all customers, charged
on an as-neaded basis, would provide a much nore effective
deterrent to abusive or cbscene phone calls than does the current
systen rejuiring presubscription and a four dollar monthly fee, A
one dollar “p&yfaa you use it" rate structure wourd make the
service aVailahle to almost everyone who needs to use it and would
rapram@nt a terrific deterrent to abusive calls. (Tudor, T. 829~
830). ‘United's surveys show that customers prefer such a rate
structure. ‘The Commission should grant the call trace petition and
iirect Bouthern Bell to change their rate structure to make call
trace universally available to all customers on a per use basis

with & fee of n> more than one dollar per use.

section 934.02(21), Florida Statutes (1990) defines a "“trap
and ~race device® as a device capturing ircoming electronic or
~ther impulses which identifies "~he originating number of an
ingtrument or device from which a wire or electronic communication
was transpittod. Section 934.31, Florida Statutes (1990) generally
prohibits any person from installing or using a trap and trace
device without first obtaining a court order. An exception allows
the provider of electronic or wire communication service to use a
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trap and trace device where the consent of the user of the service
has bsen obtained. No such exception exists for the ugax of the
cdﬁmunicatian service to use a trap and trace device. Section
934.02 (1@), Florida Statutes (1990) defines & “user® as any person
or entity who uses an electronic communication sexvice and is duly

authorized by the provider of such service to engage in such use.

Both Caller ID and traditional trap and trace devices utilize
the network in identical ways. All of the runctions for capt.ring
information needed to make Caller ID operate occur in the telephone
network, particularly in the central office. (Tudor, T. 917; Sims,
T, 54). 'The same is true for a traditional trap and trace device.
Just like a Caller ID terminal, the trap and trace terminal
displays the captured number (Tudor, T. 9217-919), while the actual

capturing takes place in the network.

Kot only does Caller ID without free blocking violate the trap
and trace statute, but it also violates Article I, secticn 23 of
the Florida Constitution. Article I, section 23 of the ¥Florida
constitution states that "every natural person has the right to be
et alone and fres from governmental intrusion into his private
Life except as otherwise provided Lerein. ..." This Commission's

action on Southern Bell's Caller ID tariff constitutes state

action,
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This tariff filing is urlike the tariif filings routinely
uonsidered by the Commission because it was the subject of a
lengthy ﬁviﬂaniiary hearing in Tallahassee and public heavings in
Jagkﬁ@nviilwy Orlando, and Miami. And unliike routine tarxiff
filings, prior Commission orders issued in this docket reguired
detalled changes to the tariff by Southern Bell to receive

Commission approval.

Southern Bell filed its tariff on September 29, 1989, The
first Conmission order on the tariff filing -- order no. 223%7
issued January 10, 19%0 (90 FPSC 1:127) -~ denied the tariff filing
and set forth a number of requirements Southern Bell would have to
satisfy to gain Commission approval. Those included a requirement
to include a prohibition in the tariff against the sale of
nenpublished, nonlisted, or "no sales solicitation® numbers. It
also directed the company to file a separate tariff providing for

optional blocking.

Commission crder no. 22505 issued February 7, 1990 (90 FPSC
2:69) partially reconsidered order no. 22397 on the Commission's
own motion. The order deferred the decision on the revised toriff

goutharn Bell filed pursuant to order no. 22397.

Then, Comuission order no. 22704 issued March 19, 1990 (FPSC
3:264) reguired additional changes te the Scuthern Bell taviff

£iling. Grder 27704 required Southern Bell to offer optional
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blocking ©f Caller ID sexvice and set forth detailed 2ligibility
eriteria Southern Bell would have to include in ite tariff filing

if it were to gain Commission approval. Those criteria were:

1. The customer (agency or individual) should establish that
ite business is law enforcement or one in which the Jivulgence
of identities over the telephone could cause serious personal
or physical harm to its employees or clients, such as a
domestic violence interxvention agency; and

2. The customer (agency or individual) should establish that
the forwarding of numbers through Caller ID would smeriously
inpaiy or prevent it frow performing its businesc; and

3. The customer {(agency or individual) should establish that

no reesonable offering by the telephone company other tnan
blocking will protect its desired anonymity.

The Commigsion continued to defer other decisions about the filing.

Finally, after the intervention of numerous parties and formal
raguests for puhlic and evidentiary hearings, Commission order no.
23370 issued August 20, 1990 (FPSC 8:292) granted tuose raguests

and held both public and evidentiary hearings.

Routline approval of a tariff filed by a utility would normally
e insufficlent invelvement by the Commission to find state actlon.
Jackson v. Metropolitan Edison Company, 419 US 345 (1374); Carlin
Srvmpunleation. Inc., v. Southern Be)l Telephone and Teledraph €g.,
“0a P.2d 1352 (1ith Cir. 1986). But rothing about the history of

this case shows routine approval of a company tariff. Instead, the

commission reguired detailed changes to tho tariff filed by
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Southern Bell. It reguired both an evidentiary hearing in
Tallahassse and a series of public hearings around the state. These

types of actions are practically never taken by the Commiszsion on

tarifs filingse.

The detailed involvenent of the Commiss.on in this tarviff
filing smounts to state action. Essentially analogous actions
taken by the Pennsylvania Public Service Commissgion on a Caller ID
tariff filing constituted state action. Barasch v. Pennsylvaria
sion, 576 A.2d 79 (Pa. Commw. 1990).%

The provisions of Article I, section 23 of Flerida's
Constitution apply when there is state action. The Flovida Suprems
rourt applled this constitutional right to privacy to telephone
nunmbers in the case of Shaktman v, State, 553 So0.2d 148 (Fla.
19893, In that case the ccurt stated that Ya fundamental aspect of
personhood’s integrity is the power to control what we ghall reveal
about our intimate selves, to whom, and for what purpose."
Shaktwan at 150-151. The court then further stated thalt "the
tel phone numbers an individual dials or otherwise transmits
represent personal information which, in most instances, the
individual has no intention of communicating to a third party.
This personal expectation is not defeated by the fact that the

walephone cowmpany has that information.® Shaktman. at 151.

o vne

“vhe Pennsylvania Supreme Court accepted jurisdiction to
raview this declsion. Briefs will be filed by the parties in
February and March of 19%1.
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Southern Bell would sell that information L> the called party

without the caller’s consent.

Without free blocking, Scuthern Bell's Caller 1D tariff
viclates that expectation of privacy already found to exist by the
Florida OSupreme Court. Thus, as proposed by Southern Bell, its

Caller ID service violates Florida's Constitution.

Respectfully submitted,
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