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August 5, 1991

BY HAND-DELIVERY

Mr. Steve C. Tribble, Director
Division of Records and Reporting
Florida Public Service Commission
101 East Gaines Street
Tallahassee, Florida 32399-0850

Re: .. Roeoket-No. 910060~Th
Dear Mr. Tribble:

Enclosed for filing in the above-referenced docket on
behalf of MCI Telecommunications Corporation are the
original and fifteen copies of MCI's Motion for Protective
Order.

By copy of this letter, this document has been furnished
to the parties on the attached service list.
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Sincerely,

Cheryl G//Stuart
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Diny
gL
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION fl[f cOPy
In re: Petition of the Attorney ) Docket No. 910060-TP
General and Public Counsel to )
Adopt Rules Governing 900 ) Filed: August 5, 1991
Services. )
)

MCI TELECOMMUNICATIONS CORPORATION'S MOTION FOR
PROTECTIVE ORDER TO
CITIZENS OF FLORIDA FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS

MCI Telecommunications Corporation, ("MC1"), by and through
its undersigned counsel, hereby files this Motion for Protective
Order to Citizens of Florida ("Citizens") First Set of Requests
for Production of Documents. Citizens' Request seeks production
of documents on August 5, 1991. In support of this Motion, MCI
states the following:

1. This docket was opened by the Commission granting the
Petition of the Attorney General and Public Counsel to adopt
rules relating to 900 service. On February 14, 1991, MCI filed a
Petition to Intervene in this proceeding. By letter dated
February 20, 1991, the Commission acknowledged receipt of MCI's
petition, but noted that the Commission does not grant formal
intervention in rulemaking proceedings, inasmuch as s. 120.54,
Florida Statutes provides for participation, not intervention.
MCI's interest in participating in the docket was noted. On May
6, 1991, the Commission issued a Notice of Rulemaking in this

docket, pursuant to s. 120.54, Florida Statutes.
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2. Citizens' First Request for Production of Documents
(Request) to MCI was filed July 1, 1991 with the Commission and
served by mail. The Request asks for numerous documents relating
to MCI's position on the v. rious versions of the proposed rule in
this docket, ics complaint history on 900 service, certain
guidelines and procedures dealing with the provision of 900
service and the resolution of customer complaints, and documents
regarding the profitability of such services.

3. MCI objects to this Request and seeks a protective order
because Citizens lack the legal authority to demand any discovery
of MCI in this docket. This proceeding is governed by s.
120.54(3), F.S. The primary purpose of rulemaking 1is to
encourage participation and comment by interested persons on a
proposed statement of policy of an agency. As reflected in the
Commission's determination that intervention was inappropriate in
this case, this is not an adversarial proceeding where discovery
is necessary to further the search for truth. Rulemaking
proceedings are to elicit opinions and comments on a proposed

declaration of an agency's policy. See General Tel. Co. v. PSC,

446 So. 24 1063, 1067 (Fla. 1984); Adam Smith Enters. v. DER, So.

2d 1260, 1270 (Fla. lst DCA 1989); Balino v. HRS, 362 So. 24 21,

24 (Fla. 1st DCA 1978), cert. denied, 370 So. 24 458, appeal

dismissed, 370 So. 24 462 (Fla. 1979). Nowhere in s. 120.54, nor
anywhere in the applicable Commission rules (see Rule 25-22.010 -

22.022, F.A.C.) is discovery provided for or contempl ited.



4, Citizens cite Rules 25-22.34 (sic) and 25-22.35 (sic) as
the authority for this request. Both sections 25-22.034 and 25-
22.035, F.A.C. deal with discovery in proceedings governed by s.
120.57 and 120.54(16), Florida Statutes. The Commission's notice
specifies that this is a docket governed by s. 120.54, not
120.57. Section 120.57 is therefore inapplicable. Section
120.54(16) has been renumbered as subsection (17) since the 1981
adoption of the Commission's rules. The provisions of section
120.54(17), F.S., the rulemaking "draw out" procedures, have not
been invoked here. None of the rules cited by Citizens support
the basis for this request for discovery.

5. The Commission's rules are consistent with the Model
Rules of Administrative Procedure. The analogous rule, Chapter
28-3, F.A.C., makes no explicit provision for discovery in
rulemaking. This contrasts with Section 28-5.208, which
explicitly allows for discovery in proceedings pursuant to s.

120.57 and 120.54(16) [since renumbered as (17)]. See section

_further cite section 350.0611(1), F.S., as
statutory authority for the Reqguest. This section, too, is
inapplicable. Section 350.0611 is authority for Public Counsel
to participate in and initiate Commission proceedings, but does
not grant it any greater rights than any other party to a
proceeding. In fact, this section, in pertinent part, provides

that the Public Counsel shall have the specific power to



"...utilize therein all forms of discovery available to attorneys
in civil actions generally, subject to protective orders of the
commission..." No discovery on private parties is available to
attorneys in rulemaking generally. Therefore, this section does
not provide statutory authority for the Request.

7. Citizens have cited no authority for this request for
discovery and no such authority exists.

8. MCI files this Motion without waiving any right to claim
that the request demands disclosure of proprietary confidential
business information and/or to seek an appropriate protective
order and confidential treatment of such information should the
Commission deny this Motion.

Wherefore, MCI respectfully requests that the Commission
enter a protective order relieving MCI from any obligation to
respond to Citizens Request for Production of Documents.

Respectfully submitted this 5th day of August, 1991.

HOPPING BOYD GREEN & SAMS

Post Office Box 6526

123 South Calhoun Street
Tallahassee, FL 32314
(904) 222-7500

Attorneys for MCI Telecommunications
Corporation
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing was sent by U.S. Mail to the following this 5th

day of August, 1991.

Harris R. Anthony

E. Barlow Keener

Southern Bell relephone Co.
. ©/o Marshall Criser, III
150 So. Monroe Street
Suite 400 ;

Tallahassee, FL 32301

David Smith

Division of Legal Services
Public Service Commission
101 East Gaines Street
Tallahassee, FL 32399-0863

Thomas Parker

GTE Florida, Inc.
P. 0. Box 110, MC7
Tampa, FL 33601

Floyd Self

Messer, Vickers, Caparello
French, Madsen & Lewis

P.O. Box 1876

Tallahassee, FL 32302

Alan Berg

United Telephone Company
P.0. Box 5000

Altamonte Springs, FL 32716

Robert A. Butterworth
Attorney General

State of Florida
Department of Legal Affairs
The Capitol

Tallahassee, FL 32399-1050

* By Hand-Delivery

* Tracy Hatch

Division of Legal Services
Public Service Commission
101 East Gaines Street
Tallahassee, FL 32399-0863

David Erwin

Mason, Erwin & Horton
1311-A Paul Russell Road
Suite 101

Tallahassee, FL 32301

Lee Willis

Ausley, McMullen, McGehee,
Carothers & Proctor

P.0O. Box 391

Tallahassee, FL 32302

Jack Shreve

Charles Beck

Office of Public Counsel
c/o The Florida Legislature
111 West Madison Street
Room 812

Tallahassee, FL 32399-1400

Joe Gillan

Gillan Associates

P.0. Box 541038
Orlando, FL 32854-1038

Andrew D. Lipman

Jean L. Kiddoo

Robert G. Berger
Swidler & Berlin

3000 K Street, N.W.
Washington, D.C. 20007
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Nycom Information Services
Attn: Jodi DelVecchio

5 High Ridge Park
Stanford, CT 06905

D. Bruce May

Holland & Knight

P.0. Drawer 810
Tallahassee, FfL 32302

Michael W. Tye

AT&T Telecommunications
Suite 1410

106 East College Avenue
Tallahassee, FL 32301

Craig Dingwall, Esq.

US Telecom, Inc. d/b/a
Sprint Gateways

2002 Edmund Halley Drive

Mailstop: VARESC106H

Reston, VA 22091

Craig Dingwall, Esq.

US Telecom, Inc. d/b/a
Sprint Gateways

2002 Edmund Halley Drive

Mailstop: VARESC106H

Reston, VA 22091

AXtorney





