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J. Phillip Carver Southern Bell Telephone
General Attorney and Telegraph Company
c/o Marshall M. Criser IIT
Suite 400
150 So. Monroe Street
Tallahassee, Florida 32301
Phone (305) 530-5558

February 5, 1993

Mr. Steve C. Tribble

Director, Division of Records and Reporting
Florida Public Service Commission

101 East Gaines Street

Tallahassee, Florida 32301

Re: Docket Nos. ©10163-TL; 920260-TL,
900960-TL and 910727-TL

Dear Mr. Tribble:

Enclosed please find an original and fifteen copies of
Southern Bell Telephone and Telegraph Company’s Motion for Review
of Order Granting Public Counsel’s Motion for In Camera Inspection
of Documents and Motions to Compel, which we ask that you file in
the captioned dockets.

A copy of this letter is enclosed. Please mark it to indicate
that the original was filed and return the copy to me. Copies have
been served to the parties shown on the attached Certificate of
Service.

Sincerely yours,
Jol e Gt
Phillip Carver Kdg)

Enclosures

cc: All Parties of Record
A. M. Lombardo
Harris R. Anthony
R. Douglas Lackey
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¢ 1993 tog

Robin Norton
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Flaorida Public Service
Comuission

101 East Gaines Street
Tallahassee, FL 32399-0866

Angela Gresn

Division of Lagal Services
Mlorida Public Svc. Commimsion
101 Past daines Straat
Tallahassee, FL 32399-0863

Josaph A. MeGlothlin

Vicki Gorden Kaufman

Newhirter, Grandoff & Reaves
315 South Calhoun Street

Buite 716

Tallahassae, Florida 32301
atty for FIXca

Joseph Gillan

J. P. Gillan and Associates
Pogt Office Box S41038
Orliando, Florida 32854-1038

Patrick K. Wiggina

Wiggins & Villacorta, ».A.
Post Office Drawer 1657
Tallahasses, Florida 32302
atty ror Intermedia

Laura L. Wilson, Esq.
Nesser, Vickers, Caparsillo,
Madsen, Lewin & Matx, PA

Post Office Box 1878
Tallahassse, FL 1312303
atty for FPTA

Charles J. Back

Daputy Sunliig Counsel
Officy orf ths Public Counsel
111 W. zdison Street

Roon 812

Talluha®soo, FL  32399-1400

Richaal J. Hemyy

¥CI Talozcumunications Corp.
MCI Cont:sw

Thres R:vi~li Drive
Atlanta, c:zorgia 30346-2102

Richars 5. ialaon

Hopping Bovd creen & Sams

Post Qrffic. EOX 6516

Tallahesgzes, Plorida 322314
atty Yor hel

RieX wrighte

Regulzco:-y tnalyst

Bivizien cr Audit and financs
Florida sunlic gve, Commiggion
101 Eazt cC.iftad Streeat
Tallananiizs, ¥l 32399-0865

Peter N. Hunbay

Haben, cuolg.yper, Dunbar
& Frensh, r.h.

3Dé Nerth lsnrova Street

Poat Ofric. Bow 10095

Tallshaoz:io, PO 92301
atty for- ¥OTA

Chanthin: . Sryant
Sprint :

3065 Cuowb.oxrlund Clrele
Atlantz, © 30339



Michael W. Tye

AT&T Communieationg of the
sSouthern Statea, Ing.

106 Raat Collega Avenue

Tallahasses, Florida 32301

Dan B. Hendriakson

Post Office Box 1201

Tallahnllcc, FL 32303
atty for FCaN

Benjamin x. Dickens, Jr.
Blm'm", Mﬂf'ky ’
Jackson & Dickens
4120 L strest, N.w.
Washington, pc 30037
Atty for Pla a4 Hoc

C. Evarstt Boyd, Jr.
Exvin, varn, Jacobe, Odonm
& Evvin

30% south Gadeen Streaoet

Post Office Draver 1170

Tallahawses, Plorida 323023
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Florids pay Talephone
Association, Ing.

¢/c Mr, Lance C, Norris
President

Suita 202

8130 Baymeadows Cirecle, Waste
Jacksenvilla, pL 32256

Monts Belote

Florida Consuner Action Network

4100 W. Xennedy Blvd., #1228
Tampm, FL 33509

Bill L. Bryant, Jr., Esq.

Faley & Lardney
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415 South Nonraa Street
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ANBiBrarne ity
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CRRTIFIOATR OF BERvVIC.
Dosket No. 910163t

I HERERY CERTIFY that a copy of the forcgoing has bean
furnished by United states Ma(l this 5 duy o Frhruas), 1993,
to:

Charlas J. Beck

Aasistant Public Councoel
Office of the Fublic ccunsel
111 W. Madison sStraat

Room 812

Tallahasmese, PFL 32395-100

Tracy Hatoh
Division of Legal Berviczo
Plorida Public 8vo. Caweigsion
101 Rast Gaines Straat
Tallahaasee, FL 333990533
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CERTIFICATE OF SERVIC.
Docket No. 900980-,

I HEREBY CERTIFY that a copy of ths Ior joing has been
furnished by United States Nail this S v o2 Febfua'}, 1993,
to:

Tracy Ratch

Division of Legal Scrvic.:
Ploride Public Sva. Combizpion
101 East Gaines Straact
Tallahasses, FL. 32399-08¢3

Charles J. Back

Assistant Public Counzal
Office of ths Public covascl
111 W. Madison Btrect

Roon 812

Tallahasses, FL 32399-1.00

Michasl B. Twomey

Assistant Attorney Govaw.
Office of the Attornsy c.rzral
Dapartment of Lagal Lrruiv.

The capitol, Room 1601
Tallahasses, Florida 32:c9-10%0



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSBION

In rat Petition on behalf of
Citizens of the Stata of Florida
to initiate investigation into
integrity of Southern Ball
Telaphons and Telegraph Company's
repalr service activities and
reports.

Dockat No. 910163~TL

In re: Comprehensive Review of Dockéet NO. 930360-TL
the Ravenus Regquirements and Rate
Stabilisation Plan of Southern

)
)
)
)
)
)
)
)
)
Bell Telephone & Telegraph Company )
)
)
)
)
)
)
)
)
)

In re: Investigation into Southern
Bell Telephone ard Telaegraph
Company's Non-Contact Salas
Practices

Dockat No. 900860-TL

In ret Investigation into
Southearn Hell Telephone and
Telegraph Company's Conpliance
with Rule 235-4.110(2) (Rebates)

Dacket No, 910727-TL

SOUTHERN BELL TELEPNOMNE AND TELEGRADH COXNPANY'S
NOTION FOR REVIEW OF THE ONDER GRANTING
PUBLIC COUNBEL'B MOTION YOR Y¥ CAMERA
INSPECTION OF DOCUNENTS AND MOYIONS TO COMPEL
COMES NOW BsllSouth Telscommunications, Inc., d/b/a Southern
Bell Telephone and Telegraph Company ("Sounthcrn Ball” or
HCompany®), pursuant to Rule 35-22,038(2), Florida Adminigtrative
Cods, and hereby files its Motion for Revieu af Order Granting
Public Counsal's Motion for In Camera Inuwoction of Documents and

Motions to Compel and states as grounds in support thareef the
following:



1. On January 38, 1993, the Prehearing Officer snteared
order No. PSC-93~0151-Cro-TL in response o a wumber of motions
to compel tiled by Public Counsal. substantively, the order
addressed Southern Bell's asmertion of both the attornay-client
privilege and the work product dosctrine as pasas to object to the
production of certain documsnts developad aicher by Southern
Bell's attorneys o¥ by their agents at the ruquest of the
attorneys as part of an internal invescigution that Southern Besll
attorneys conducted in order to Tender legal opinions to the
company on mattars at issue in Dockst Nos. ©10163~TL and 910737~
L., The Order was specitically directed o Two categories of
documentst (1) internal audits that word prupared by Southern
Bell's auditors at the request of Company wteorneys and provided
+o these attorneys as the basis upon which to render to the
Company their legal opinions; and (2) the ~scommendations of a
panal of managers regarding prospsctive cuploayes disoipline,
which recommendations contained the substsnce of cartain
cemmunications to Southern Bell's attornoys in the form of both
statements of Southern Bell employeea and the attorneys'’
summaries of thoss employse ltatennnts-

2. Tha Prehearing Officer grantud Fublic counsel's Motion
to Compel production of thess Tvo catagorics of docunments and, in

go doing, overrulad Southern Bell's ohjoction to production on
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the basis of both the attorney-client privilcge and the work
product doctrine. Southern Bell respectiully zukmits, on the
pasis of the partinent facts and tha controlling law cited
herein, that the Order includes numercus miuzcakes of both law and
fact such that ths full Florida Public Sexvics Commission
("Cormission¥) should review and reverse thic decision.

JEZEREAL_AURITH
3. In her Order, the Prehearing or?icer concludes that the

internal audits of Southarn Bell ars not nrotected by either the
attorney-client privilege or thas work produvct doctrine. This is
based on an analysis that is premised upon thrue factual
pradicates: (1) Southern HBell has a duty to comply with
applicable regulations of this commission; (2} that in order to
do so, Southarn Bell muat monitor its bucincss cperations; and
(3) intexrmal audits generally are & usaerul tool in the
acconplishment of this monitoring procosz. 3aced on thess three
uncontroversial assertions, the Order leazps to the conclusion
that, because audits can serve a businecs purpose, no internal
audit can ever be privileged, aven though & particular audit
(like thoss in question here) is orsated undar circumstances in

which the attornsy-client privilege and vork product doctrine
would othexwise certainly apply.



4. vhile Southern Bell does not taks iuwue with ths three
premises set forth in the order, the ultimata holding that
internal sudits prepared by a regulated antity can never be
privileged simply does not follow logically from those prenises.
This conclusion is alsc unsupported by elthsr the case law cited
in the Order or Ly the legal authority that does, in fact, govern
the attorney-client privilage and the work product doctrine as
properly applied to our situatcion.

5, In reaching the conclusion that an internal audit
performed by s regulated entity can naver ba privileged, the
Order reliss heavily upon ggn.g11da:nﬂ_ﬁag_ﬂnnnlg_gn:pgzg:ign, 17
F.E.R.C., Par. 63,048 (Decenber 2, 1g81). Bafore discussing
Cconsolidated, however, the Ordex first scourately states that
Southern Bell's claim of the privileges ic puged aguarely upon
the analysis and holding of the United Stutes Supreme Court in
upighn €. .v. Dnited states 449 U.S. 383, 101 g.Ct. 677, 66 L Bd
and 584 (January 13, 1981). The Ordex doss not rsject Southern
Bell's contantion that, if Imichn applies to our situation, then
Southern Bell is entitled to have ito assertion of the privileges
gustained. Instead, the Ordar avoids Upiohn by stating that
consolidated "is mores closaly on point." Order at p. 5. The
Order furthsr states that in conmplidnied the Judge applied a

"narrow view of the privilege more appropriate to an



adpinistrative proceeding involving a raguluted company.” Id.
The problem with this observation is that tha ‘naxrow view#
applied in cansalidated provides no bagis whstaoever for
rejecting southexrn Bell's claim of privilege. Instead, a revisv
of the holding in copsolidated reveals thet, under its analysis,
the privilege must be sustained in our case under sither ths
"narrow or "broad® view discussed in that case.

6. In Consolidatad, the Judgse rararved to a situation in
which, "[wlhile certain advisery communications from the attorney
to the client ware not in direct responsd “s a client reguest, it
is evident that an ongoing attorney-client vaintionship existed.”
¢congolidated at p. 3. Thus, the issue w2s vhether the sdvice of
the attornsy in this context gave rise to a supportable claim of
privilege as to that communication. Tho Judge first stated the
"hroad view* that “once the attorney-cliunt privilege is
established, virtually all communications rrom an attorney to a
clisnt, even if unmolicited, are subject o tho privilege.® Id.
quoting, Sealy Mattress Mfd. Co. ¥. Kahlan, 90 ¥.R.D. 21, 28
(N.D. Ill 1980). 'The Judge then stated what he referred to as
the narrew view, which suggests Tthat even lagal opinione
rendered by an attorney are not privileged par se, but rather are
protected only to the extent that they sro based upon, and thus
reveal, confidential information fuxiisbed by.ihe cllemt.” Id.

%



(Emphasis Added) Given ths choice of thesa tUo vievs, the Judge
chose the narrowver. Therefore, Conmolidanad providas no support
for the conclusion that an intarnal audit of & regulated antity
can never be privileged.

7 In our case, the intarnal audite ayas privileged under
both the narrow and broad viaws considerad in gansgllidated.
These audits do not memcrialize unsolicited or nonspecitic legal
advice from attorneys. Instead, tha auditu contain the very
confidential communications that vexe previded to Southern Bell's
attormeys for the eXpress purpose of allsvwing them to render
lagal opinions, i.8., the audits ara tha “asnridential
information furnished by the client.® Saaly. Thus, under the
Consolidated analysis, Southexn Ball'e zozartion of the
privileges should be sustained.

8. Likewise, the order cites to & rudbay of caseg in ways
that either reflect a mistake as to the legal principle enbodied
in thoss cases or, alternatively, meke it cloar that the legal
principle for which each case stands is cimply inapplicable to
our situation. For asxample, 2 Cyandg
Tacum, 731 F,2d 1032, 1037 (3nd Circuit 1954) 1lm cited for the
proposition that, because the internal audits in question created
factual data rather than legal theories par se, the audits are
net privileged. Specifically, the languagu gquoted from IN IeL



Grand Jury is that “the attornay-client privilege protects
communications rather than information."

9, Thus, the Order apparsntly nisconstrues Grand JUIy to
stand far the proposition that facts provided to an attorney aze
sinply Hinformation® rather than ngexpunicatione* and,
accordingly, not privileged. 1In poeint of faox, Grangd Jury not
only does not support the conclusion for viich it vas cited, its
holding, read in context, strongly supports southern Bell's
asserticon of the privilege. In Grand Jury, the docunants for
which the privilege vas agsarted were ergnouceional docuxents
relating to a possible corporate reorganizecion. These docunents
vers transmitted to attorneys for the company to allow tham to
give tax advice as %o certain apgects or the reorganization. The
documpents contained no legal theories. Tha Court, nevertheless,
held that ths privilege applied becauce thz “docuneants
reflect{ed)...requests for advice...raluting to three
transactions, and to each our review convinces us that the advice
sought was legal rather than commercial in chavactar.® Ig. at p.
1037.

10. The Court went on to consider tha srgqument that the
company's intent subsequently to discleds the information to '
certain amployees for business purposes zbrogated the otherwiss
applicable privileges. Tha Court rajected chis contention and



atated the ruling that inoludes the language quotad in tha Order
now under review:

The possibility that some of thu information
contained in these documents may unltimately
be given to...[company}...employsecs does not
vitiate the privilege. First, it iu
important to bear in mind that the attorney-
client privilege protects communications
rather than information; tha privilage dces
not impede disclosurs of inforz:tion except
to the extent that disclosurs would reveal
confidential compunications. [citztions
omitted] Thus, the faot that corrain
information in the documsnts wight ultinmately
be disclosed to...[company]...smployees did
noet mean that the communications to,..[the
Company's attorney)...ware foraclosdd from
protection by the privilege as & macter of
lav. Nor did the fact that cartczin
information might later be discicsaed to
othars create the factual infuranca that the
communications were not intaended to be
confidential at the time thesy wWirs nads.

I4 at 1037. Thus, In. rei Grand Jury doex not stand for the
proposition that "information* communicated batween attorney and
client (am opposed to a legal opinion) ic nocr a privileged
communicaticn. 1Instead, In re; Grand Jurv holds that vhen a
client communicates information to an sttorney upon which a legal
opinion is based, that communication is privilaged, sven vhen tha

underlying information is later utilized within the corporation
for some other purpose.!

1 As will be disoussad later, thic legal proposition al
- 3 20
provides strong support for Southnrn'sull': ansargfcn of the
privileges as to the panel racowmmenduations.
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11. The Order alsoc cites to Nardy v. vy YorkK Iimes. Inc.,
114 F.R.D. 633, 643 8.D.N.¥Y. (1987) for the proposition that when
a "corporate decision im based on both i husinase policy and a
iegal evaluation, the business portiom of tha decision is not
protected...." Order at pp. 6-7. Hapdy, hovever, dealt vith &
situation in which there was "nothing to indicate that...{the
attorney]...requested or received any of ths documents at issue,
or the information contained in them, in the capaoity of a legal
advisor and solely for the purpese of rondering legal advice €0
the corporation."” JId. at p. 644. By contyzoct, there ia no
quesstion but that the internal audits at iucua here wers provided
to Southern Bell's attorneys for the exproos, specific intention
that they would bs used to rander a legal opinion. Thus, while
the legal proposition in Hardy is corrsctly noted, it is simply
inapplicable to our facts.

12. Thus, none of the cases oited in the Ordar gtands for
tha notion that audits performed by a ragulatsd antity can never
be privileged. 1Instead, it is obvioue thac the Ordar gimply
construats, without the bensfit of cmse support, the fiction that
when an audit by Southern Bell 1s creatsed with the intent to
provide information to the Company's attorneys to agsist them in
the rendering of legal advice, it ias, nsvortheless, not
privileged bscauss of the requirements of ths regulatory process.



Again, there is absolutaly no case support cr which Southern Ball
is aware for this propasition. PFurthey, thu ganeral rules on the
creation of tha privilege clearly contrudict this result. In
cuno, Ing, v, Pall corporxstien, 121 F.R.D. 198 (E.D.N.Y. 1988),
the Court set forth the widely acoepted teet Yor determining when
communications of information from a client toc an attorney ara
privileged. Specifically:

In order for the privilege to apply (1) the

communications should have hkoen wada for the

purpose of securing legal advica; (2) the

employee making the communicaticn chould have

done so at the dirsotion of his corporate

supsricr; (3) tha superior mada the redquest

s0 that the corporation could gecure legal

advice; (4) the subject matter or the

communication should have heenr within tha

scops of the employee's dutiesy =and (3) the

communication shauld not have kaan

disseminated beyond those peruwons who need to

know the information.

3. at 203.

13. A reviaw of the affidavita gubeitred by Southern Ball
and accurataely paraphrased in tha Ordor, wmckas it clear that the
audits were performed by internal auditors wvho were regquested to
do so by Bouthern Bell's attorneys in ordax o allew them to
render a legal opinion. PFurther, the subject matter of the
communications (tha audits) was clearly within their duties, and

the information was not disseminated to anyons who did not have a
need to know.

10



14. A compatible, scmevhat akbreviated tast was applied by
the United States District Court in EirEt chicoage Intexnational

WM: 125 P.R.D. 55 (5.0.N.¥. 1989). The
Court there held that a comsunication batweun a corperata

employes and corporate counsel will oniy ka uubject to the
privilege if "the commynication would not hiva bsen made but for
the pursuit of lagal services." I4. at p. £7.

1%. The Order under reviaw correctly chayracterizas the
affidavita £iled by Southern Bell as stating that the audits
nwould not othervise have been performed” hi'y Ior the need for
this information by Southern Bell attorneys &nd the specific
"request by Southern Ball's legal departncnt®™ that the
information be communicated to them to aid in the rendering of
legal opinions. oOrder at p. 5. Thus, thu zudits alsc meat the
tast enunciated in pirat Chicage Intarpatiousl, aUBEA.

16. Prinally, the applicabls case lau uxkes it clear that
the privilege applies vhenever information iz donvuycd to the
lavyer to obtain advice, even when tho subautancs of tha
information is routine business matters. In nited Etatos v,
Magsgony, 927 F.2d 742 (3rd Circuit 1991), the federal appsllate
court considersd a situation in which the intormation for vwhich
protection vas sought admittedly containad only a recitation of
certain “office procedures." The court zuctained the assertion

12



of the privilege based, in part, upon the specific £inding that
ths documents were provided to legal coungel hacauss the clisnts
nintended to facilitate...[the] rendition of lagal servioces te
them.® JId at 753. For this reason, they varc held to be
privileged. 7

17. Likewise, in the previously citcd In rei  Grand Juxv,
supra, business documents relating to a& panding transaction wers
deened privileged because they were providud to counsel to obtain
an cpinion.

18. The above-citad authority makes it clear that the
instant circumstances provide each of tha cluuents necessary to
craate an attorney-client privilege. Yt ic egqually clesr that
the communications embodied in these awditz wvould pnot have
ocourred hut for the need for a legal opinion to be rendared by
attorneys for Bouthern Bell. Therefora, thera can be no denial
that the attorney-client privilege applice vo the facts in the
natter sub Judice.

19. For this reason, the analysis ac to these documants
should and, and this Commission should custuin Southern Bell's
apsertion of the attorney-client privilege. Put differensly,
since the privilege applies and i{s absolutz, sny argumant by
Public Counsel that it is in need of thasa documents or that the

12



information cannot be cthervise oﬁtainad iz aimply beside the
point. The privilege renmains absolute &nd it wmust be sustained.

30. In gtaton y, Allisd Chain Dink ¥unes ©9., 418 80.2d 404
(Fla 2nd DCA 1982), ths Second District Court of Appeal of
Florida reviewed a case in which an insurad had communicated
certain information to his insurer with tha intention that it
would be subsequently relayed to the atvcorney defending the
insured for the purposes of siding him in ths development of tha
insured's defenses. The party seeking production argued that
these stataments wvere not protectad by the artorney=client
privilege, but only by the work product dustrina. The Court
specifically rejected this argument and proclaimed that Wtu]ndnr
the law of Florida, such communications bavvuen an insured and
its insurer made for the information and binafit of the attorney
defanding the insured fall within tha attornay-slignt privilage,
and are not subject to discovery.® Id at 10%5-406,.

21. The plaintiff in that case furthar argued that the
production should ba alloved bacause thoer: was a basis to believe
that the defendant ingured had made a stitamsnt to his insurer
contrary to his testimony under oath. 7Tho plaintiff thus claimed
that this information should be diselogad Yor uge as impeachment.
The ocourt first noted its concern that thora might be an
inconsistancy in the defendant's statements, but then confirmed

13



that the protection of the attorney=client privilege is absalutae.
The prior conversation was, thersefore, daomcd to be
undigscoverable. Accordingly, the Court found that the trial
court's Order, which required disclosura or vhis communication,
repressnted "a departure from the essential regquirsments of law*
{Id) . and the Order of the trial court waz guashed.

22. The Prehearing Officer's Order rijects Southern Bell's
assertion of the work product doctrine en th¢ same basis as it
rejected Bouthern Bell's assertion of the srtorney=-clisnt
privilege. In other words, both resulte ar> based on the notion
that all of Southern Bell's audits are uiunply routine business
documents. That analysis falls in regard to the work product
doctrine for the same reasons that it fuilc in regard to the
attorney=-cliant privilege. That being the vase, it is clear on
the authority of Updohn, gt. al, that, bocuuse southern Ball's
attorneys raegquested internal auditors working on their behalf to
develop mudits that the attorneys would usis co render a legal
opinien, the resulting audits constituto uttorney werk product.

23. FPurther, the case relied upon in the Order in support
of the contrary conclusion, Egeder v.Gahsvs)l Dvihamics Corp., 90
FvR.D. 253 (U.S.D.C. Nov. 1980), is factuually distinguishable on
its facs. The Order cites to Sogder to showv that an in-house
report that is both propared in antieipution of litigation, bhut

14



also "motivated by the Cempany's goals of improving its products,
protecting future passsngers and promoting its economioc
interasts" is not necessarily protectad by tha work product
doctrine. Order at p. 7. BSoeder, however, ig inapplicable for
tvo reasons.

34. First, as has been set forth by southern Bell in its
previous respenses to Public Counsel's Hotions ¢o Compel, the
raports at issue in Soeder were routinely prepared in every
instance in which an incident incurred. i3 Prehearing Officer's
Order concludss that this circumstance is indistinguishable from
our situation because Southerm Bell has un ongoing duty to comply
with Commission rules. According to the Order, "[w]hatever
audits need to ba done to troubla shoot ir: cparations arae part
of that business routine, even though they imwxy have additional
functicns such am the aiding in the giving of legal advice."
Order at p. 8. The difficulty with thieg analysnis lies in the
uncontrovarted fact that the particular avditso in question were
not done for the purpose of trouble shoccimy Southern Ball's
cperations. Instead, they wers unacheduled audits requasted by
Southern Bell's legal department and thay would not have been
pexrforned but for that reguest. These sudits were not, as in
Soaday, routinely performed reports thac ciwply had the ancillary
pPurposs of providing the basis for a logual opiniom.

15



25. Second, Hosdar is inapplicable ror & reason that is
manifest in the above-quotad language o tha Order. Ths SOfdexr
decision vas based in large part on the fxot that the company's
motivation® in genarating the report was, xt laast in part, to
furthar business interests rather than to cbtain legal opinions,
In other words, the izsue was resolvad by locking to the
company's subjectiva motivation for preparing the report. It is
clear in ocur case that Bouthern Bell was wpotlvated to have audits
prepared in order to aid Southern Bell's luwyors in the rendering
of legal cpinions. The Order, neverthelesz, ignores this fact
and indulges in the fiotion that the audit tus performed for a
routine business purposs.

26. After conoluding that thas work product doctrine doss
not apply, the Order statas that even if thut doctrine did apply,
"the complexity of Southern Bell's computarided operations at
issua is such that the inability of Public Counsel to obtain that
information from other sourcas would constitute an undue
hardship.* Order at p. 8. As stated praevicucly, the audits in
guestion are protected by the attorney-cli.nc privilege and,
therefore, disclosure cannot be forced gven if thers wera an
adequate showing of hardship. In additicn, tcha attorney work
product doctrine also protects thase uuditi. Even if this

dovtrine provided the sols source of provocticn, howaver, thare
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would still be no basis to foerce disclowura or this information
because Public Counsel has failed to maks 2 fusctual showing
adequate to support disclosure of the protacced materiazl. To the
extent that the above-quoted portion of tho order accapted the
deficiant factual assertions of Public Counacl on this point, it
embodias either a nistake as to the facts or our situation or a
mistakxe in the appiication of the pertincnt lav.

27. As Southern Bell has stated in itz various responses to
Public Counsel's Motions to Compel, the work product doctrine
"was developed in erder to discourags counsel from one sids from
taking sdvantage of trial preparation undarcaken by opposing
counsel, and thus both to protect the morale of tha profassion
and to encourage both sides to a diapucty to conduct thorough,
indepandent investigations, in preparation for trial." .8, V.
22,80 Acres of Landg, 107 P.R.D., 20, 2< {u.9.b.C, Cal. 1985)

38. A similar statemsnt of the purposae of the doctrine was
provided by the Plorida Suprsme Court in nodgon V. Purcell, 390
So.2d 704 (Fla 19280). In that case, the Court considared the
izgue of whether the portion of surveillinol materials that wers
not intended to be used at trisl was discoverabls. Ths Court
held that these materials wers work produat and that they were
not discovarable. In aa_doing, the Court first noted that
attornsy work product that is "not intanded to ba subnitted as
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gvidenca...[i8] ...subject to discovery ir (it is] unique and
ctherviss unavailable, and materially rulsvant to the cause's
issues." Id. at p. 707. At the same tima, che Court cbssrved
that "[{c]learly, one party is not entitlad to prapare his case
through the investigative work product of hic adversary vhere the
sape or similar informatiom is available through orxrdinary
investigative techniques and discovery procadures.” Jd. at p.
708.

29, Purther, Rule 1,280(b)(3), Florida Rules of Civil,
provides that trial preparation materials (l.a., attorney work
product) is discoverable only upen a shouving that the regquesting
party is "unable without undue hardship to obtain ths substantial
aquivalent of the materials by other msans.v Acgoed, Mount Sinal
Medical Center v, Schults, 546 S0.2d 37 (Filu 3rd DCA 1989);
Humana of Florida Ing, v, EVans, 519 So.23d 1033 (Pla Sth DCA
1987). Further, Flerida law is vary clear on the point that
hardship cannet be established simply bsc=uca a party must incur
the ordinary costs of discovery. Sea, Publix Sunsrmarkets Ing,
v, Xoatrubanic, 421 So0.24 52 (Fla lst DCX 1c82).

30. Public Counsel's primary argumancs that it should be
alloved to invade the otherwisa applicubla vork product privilege
amount to nothing more than the contention vhat tha ordinary

process of preparing its case would involvu go much labor as to
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constitute a hardship. The fact remains, howaver, that Public
Counsel has rsguested and received discovery of hundreds of
thousands of pages of documents and, asuuming that their
discovery requests have besen focused on the portinent issues,
they should now have at theiy disposal tha undarlying facts and
data necessary to perform their own analyezs. The Prahearing
officer is apparently cognizant of this, bicausa the Order does
not in any way premise its finding of hardihip on Public
Counsel's contention that te perform its oun analysis would be
burdensome. Instead, the Order disallows tha assertion of the
work product doctrine based on what appssars to bes a finding that
the complexity of Southarn Bell's computcr system is such that
Public Counsel cannot replicate the audit in question.

31. First, it is important to note that thare is no
requiremant that the docurments must be produced even if Public
Counsal cannot replicate the audita in disputa. As stated in
Ruls 1.280, there ia no hardship if Publiz counsel is able to
obtain substantially equivalent materinl, i.u,, some audit or
analysis that would suffica for the purposa of digesting and
analyzing the material at issue. Public ccunsel has provided
nothing to damonstrata that this camnot ba done, and has

apparsntly not even attempted to determing i¥ guch an sguivalent
analysis could be provided.

19



32, BSecond, Public Couneel has offorsd virtually ne
information as to whether tha "complexiiy" of Southarn Bell's
systen is an impedimant to Public Counsel's obtaining a
substantially equivalent analysis. 8pecirically, it has
submitted only the Affidavit of Walter . Baor (dated Dscembey
16, 1992), which states first of all that to "the best of [his)
knowledge,* Southern Bell's customer's tyouble reports are
analyzed using the Locop Maintanance Operacicn Syotem.
(Afzidavit, at par. 1) MNr. Basr then goes on to state that the
volune and complexity of the data requirc ths use of "mome®
computer system to assist in performing any analysis. (par. 3)
He then states in conoclusery fashion that rzar Public Counsel to
perfora an squivalent audit would he "imponsibli" because of "“the
complexity of the audits, the enormous dlctnt of data, and the
unigque computar system required to procosu it. " T4, at par. 4.
Thus, the Ordar’s finding that Public counicl cannot coreats an
eguivalent audit appears to be based on nothing more than an
unsupported conclusory allegation contained in a gingle
affidavit. Clearly, Public Counsel hag railad €o sustain its

2 To the contrary, as soufh.rn Eoll's Response No.
50 I.(bb) to the Staff's 8ixth Set of Intoxrogatories demon-

strates, the analysis can ba performed on g:y mainframe type of
computer.,
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burden of demonstrating hardship. To ths uywiant that the Order
holds otherwise, this holding cannot ba sustained.

RANEL RECOMNENDATTOW

33, Both the analyses as to attorhoy-ciient privilege and
the work product doctrine that Scuthern Bell has offered in
support of its objections to producing tha internal audits apply
aqually to the panel recommendations of diceiplina. Although
these documents ware created under slightly different factual
aircunstances, the law is clear that the vrivileges apply to them
as well.

34. The pansl recommendations are couprrised of specific
information that has been extractad by southurn Bell personnel
from materials preparad by Southern Bell's «ttorneys during the
course of the investigation. The undorlyisy natorials are the
statenents made by employees interviewed ad psrt of Southern
Ball's investigation. They are, thererora, claearly privileged
communications from the client that wera ruda for the purposs of
obtaining a legal opinion. See Upighn, stmrz2. The materials
extraocted in drafting the panel recommendxstions ars also derived
from sunmaries of the interviews that wara iade by Southarn
Ball's attorneys who were invelved in the investigation. Thus,
these matarials also contain the substanco or the vonfidential
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communications from the company to South:yn Bell's attorneys as
well as the attorney's impressions orf th:ot umaterial. They are,
therefcore, protected by the attorney-clicnt privilege. Both
categories of doocuments are also ancampac:cd-withln the work
product dootrine because they ars clazrly a part of the
investigative materials that were propcr:-3 sither by the
attorneys or by agents working on thair :l half. Accordingly,
they ars protacted by the privileges or tha basis of the
praviously cited cases, i.e., Suno, rir-+ chicago, at, al, supca.

35. The Order applies the same ivsrepor analysis to these
documents as to the audits and reacheg the erroneous conclusiecn
that the investigation is a normal buein:zs function bacatse of
tha existence of "requlatory regquircmzuc: and the resulting
business necessity [for Southern Bell] - oversee its smployess'
conduct." Order at p. 9. This rationzl: for ordering
disclosure, even if it wera lagally cuptcytable generally, is
even lass plausible when applied to employee statements and
sumnaries.

36. As discussed above, the statcd haéiu of the Prshearing
Officer for holding that the internul .vdits ara not privileged
was the fact that some audits (altheugh not the ones in disputs)
are routinely done on an ongoing bacis ind that audits can serve

a useful business function. The Ordasr contains no indication,
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howaver, as to how this arroneocus analyczis might conceivably
apply to the above-described investigativi waterials. Obviously,
interviews of employees conducted by Sotthurn Bell's legal
departaent in response to allegations or vrong doing cannot, by
any stratch of the imagination, ba citigoriped as occurring in
the routine conduct of business.

37. The Order, of course, purports to reach this conclusion
on the basis of the "regqulatory requiraz:nis® that pertain to
Southern Bell. If, however, thesae rceguiciwents can properly be
held to support the notion that an istc-oul investigation
conducted by the Company's legal departiint occurs as & routine
part of business and, thus, produces nc Lrivileged sormunication,
then in the regulatory context, the atitcrnay-olient vrivilege and
work product doctrine are not only limiz-_3 in application, they
sinply do not exist. Moreover, the Ord:z- appears not to have
conasidered the chilling effect of susk - ruling. If a regulated
utility's attorneys cannot oconduct & privileged investigation,
then the utility may ba far more heciti.tc to have euch an
investigation undertaken. This would r:zult in a lessened
ability to find improper scts and to cco--:ot them, Fortunataly,

there is no legal authority to supporc iz even more axtreme
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version in the Ordar of the effect o thi rogqulatory process on
the availability of the privileges.’

38, Pinally, in its rejection or ccuthern Bell's claime of
privilege as to the panel recommendatiorc, the Order appears to
rely heavily on the faat that this ewtrzocion of coenfidential
material was used by Southern Bell managura vhe were considering
possible discipline for both management =-nd crait employess. The
Prehearing officer thus concluded that raulr "need to Xknow"
related more to the "businsss matter of »assible employee
discipline" than to the need for lagal advice. Order at p. 9.
on this basis, the Order concludes thzt the privilege is not
available.

39. As stated by the Court in grswd Tuxy, SURLA, howvever,
communications to an attorney for thé purpoge of seeking a legal

3 The Ordar does not rsach tha issua of whether «--
assuning the attorney client privilege doas not apply, but the
work product doctrine dces === Public citnuel has demonstrated
any basis for a finding that undue hurdrhip would compel
production. BSouthern Pell submits that i¥ the Commisaion reaches
this issue, it must find that no shoving orf hardship can justify
an intrusion intoc work product materiglc:. The process of
interviewing witnesses and summarizinyg tritness statements
necessarily entails and reveals the mancul impressions of
Southern Bell's attorneya. Thus, the documents yielded by this
process constitute opinion (as opposad to ract) work product and,
theretfore, are “accorded an almost absolura protection from
discovery." gSporck vy, Pail, 759 F.2d 322, 316 (3rd Cir. 1985);
Shealton v. Amexican Motora Corp., 805 ¥.2d 1333 (8th Clr. 1976).

%gsnalgg; ¥;g3Tx;_2ﬁnnn:Ll_szgnl_s.allnz&;_lnn;. 132 F.R.D. 685
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cpinion remain privileged, aven though thav wame information may
subsaguantly ba utilized for a business porpose. A similar
result was rsached, aftar an evan more instructive analyais by
the court, in James Jullsan Inc. v, Ravyiheen Co., 93 F.R.D. 138
(D. Del. 1982). In that case, the court rirct notes that the
"need to know" analysis is peartinent to the gquestion of whether
the attorney=client privilege has been nagevad by a failure to
troat the communication confldentially. Thlo sourt then
considered whether the defendant/corporation‘s internal business
use® of privileged documants was tantamount to 4 fallure to
naintain confidentiality.

40. BSpecifically, the corporation had Ctamped certain legal
nemoranda "private,” but then indexed asnd fiied the memoranda
according to the general corporate filing cyotam. Therafore, a
nunmber of individuals working on a particulir project could have
access to the documentsa. The party seeking production argued
that by doing this, the defendants had "iyu zrrieot, published the
documents waiving any privilege to which they aight proviouuly
have been antitled."” Id. at p. 142. The derondants arguod that
the project files that contained the privilsczd namoranda,

ik DeFiiutien sl e Soopoeilis e
Erafect 11 vhere Chay oy goumonce L the
project parsonnel who need to khow chaip
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content i= csmential to the corporation's
effioliant cparation. It would be inpossibla,
or at lenat difficult, they argue, to conduct
day~to~doy huainess if they were forced to
Pull egmcntinl project documents out of their
iogical 1£1ln meaguence tc place them in
spacial, locked, confidential files.

id.

41. Thus, the dafendante in Janas argued sxpressly for a
"naed to know' stancdord that was bassd upon thair need to
disseminate tha privilaged infermation on a limited basis within
the corporation for an ongoing business purposa. Tha Court
specitically sustain~d the poaition of the defendants and held
that thass document= did not loses their privileged status by
virtue of their subecquent availability for business use. TIn so
doing, the Court sztated that "[tlhe documents in quastion vera
net broadly airculnt~d or unaed as training materisls; they were
simply indexed and pisced in the appropriate filae where they
would be availakle “a those corporate spplovees who nesded them.®
Id. (emphasis added)

42. Therefore, tha "need to know" standard cannot ba
applied in some mechanical fashion as a basisg for aradicating an
othervise existing s:horney-client Privilege. Instead, it muast
ba applled in a logical way that goes to the ultimate question of
vhether the party nsssrting the Privilege has maintained the
naterials in question in such a way as to kesp them confidential.
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As set forth in Jages, the limited dissemin-iion of privilegea
information to corporate sxployeas having : ‘maed to know" for
business purposes is entirely consistent vwich tha confidentiality
that nust be maintained to preservs the privilege. Thus, the gd
leg rule created by the Prahearing Officur, that the attorney~
clisnt and work product privileges are detrroyed by the
disclosurs of privilaged material to corperata emplioyees with a
need to know for a business purpose, is blzinly contradicted by
the applicable lavw.

43. In summary, the legal propositicn st the heart of the
"need to know" standard is that the priviicea is preserved so
long as the privilaged material is not digcisged in such a manner
28 to destroy the confidentiality o2 tha privileged
comaunication. It 1s uncantroverted that tha inveatigatory
raterials at issue were disseminated to orlv = fow Southarn Ball
managars who had a need for this informaticn. ‘fhe fact that
their need arose from a business rathey th=11 purely lagal purposs
does nothing to destroy the confidentislity of the dosuments or
eradicate the otherwise applicable privilocas,

44. In its listing of deouments reviculd by the Prahearing
Officer, the Order contains a fundamental uiztuke of fact, Among
the docunents identified as having been vzvi:uvsd and rulad upeon,
the Order ligts a "statigeioa] anslysis." orde¥, no, 5 at p. 2.
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This is presumably the statistical anslycias that was performed by
Danny L. King and was the subject of his nffidavit, which was
filed in this case to set forth the cvircumstances surrounding the
" creation of the analysis. At the tino thut this Order wvas
entered, this analysis had been neithiy - yuestsd by the
Prehsaring orficer nor provided for her riviaw. At the sanme
time, there was submitted for raview pur_cant to the axpress
instruction of the Prshearing Officer, «n additional audit, the
Network Operational Review. The Ordeyr »:Ztos no refersnce to a
ruling on the assertion of the privilegic as to this audit,

Thus, the Order contains & factual mistake in that it purports to
rule upon materiala that ware not beyYor: 1t while providing no
ruling on other materials that were prcvided at the Prehearing
Officer's direction. This, of coursae, coastitutes a mistake of
fact that is sufficient to mandate thzt rhis Commission reverse
the Order as to this point.

CONCLURINY
45. This Commission should ravar_. the holding of the Ordexr
under review bacause it is based upon czuuntial mistakes of both
law and of fact. As stated above, tha ordar is premised upon the
fundamentally flawed nhotion that becuve: audits can, and

sometimes do, serve a business funcric:, their creation
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necessarily occursa in the routine courw. -¢ the business of a
regulated entity, despite the surrouniing civoumstances that
would otherwise render the audits in gu_ccion privileged. This
proposition is not supported by the czes Xawv cited in the Order
and is, in fact, plainly contradictad by thu case lavw that does
contral. FPFurther, this theory cannot t: =pplied in any logical
way to the panel rocommendations that w__-_ Gerived from
privileged communications that clearly wonld not hava occurred
but for the internal investigation or £:.charn Bell's attorneys.
Therefore, neither the audits nor tha wir.l rocommendations can
be said to have been creataed in the norr:1 course of husiness,

46. Under the rule of Upichn, kotk tho audits and panel
recommendations are protaected by tha sttornay-olient privilege
and by tha work product doctrine. Evun i, however, they were
protected only by the work product dagc-inz, thsre has baan no
showing of bhardship sufficient to invud. cho protection of this
privilege and conmpsl digclosure of tho docsuments. Finally, there
is nothing in the limited internal diiciczure by Southarn Bell of
the investigatory materials to the dru¥c-r3 of the subseguent
panel recommandations that would destrcv tha confidentially of
the privileged communications, and thus crare is nothing te

sradicate the otherwise existing privil -.z.
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WHEREFORE, Southern Bell respectfully requests the entry of
an order by this Commission reversing the Order of the Prehearing
Officer, sustaining Southern Bell's assertion of the privileges
as to both categories of documents, and danying Publié Counsel's

Motions to Compel.
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