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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Comprehensive Review of 1 Docket No. 920260-TL 
the Revenue Requirements and Rate ) 
Stabilization Plan of Southern 1 
Bell Telephone and Telegraph ) 
Company ) 

1 

against Southern Bell Telephone 1 
and Telegraph Company for 1 
misbilling customers 1 

) 

to initiate investigation into ) 
integrity of Southern Bell ) 

repair service activities and 1 
reports ) 

) 
In re: Investigation into 1 
Southern Bell Telephone and ) 
Telegraph Company's compliance ) 
with Rule 25-4.110(2), F.A.C., ) 
Rebates ) 

In re: Show cause proceeding 1 Docket NO. 900960-TL 

In re: Petition on behalf of ) Docket No. 910163-TL 
Citizens of the State of Florida ) 

Telephone and Telegraph Company's ) 

Docket No. 910727-TL 

Filed: March 10, 1993 

SOUTHERN BELL TELEPHONE AND TELEGRAPH COMPANY'S 
MOTION FOR REVIEW OF THE ORDER GRANTING 

PUBLIC COUNSEL'S MOTION TO COMPEL 

COMES NOW, BellSouth Telecommunications, Inc. d/b/a Southern 

Bell Telephone and Telegraph Company ("Southern Bell" or 

"Company"), pursuant to Rule 25-22.038(2), Florida Administrative 

Code, and hereby files its Motion for Review of Order Granting 

Public Counsel's Motion to Compel and states as grounds in 

support thereof the following: 

1. On March 1, 1993, the Prehearing Officer entered Order 

No. PSC-93-0317-PCO-TL. Substantively, the Order addressed 

Southern Bell's assertion of both the attorney-client privilege 

and the work product doctrine as bases to object to the 

deposition questions posed on October 14, 1992 by Public Counsel 



to Southern Bell employee Shirley Johnson, Operations Manager - 
Internal Auditing. The deposition questions focused on the 

preparation and contents of certain internal audits prepared by 

Southern Bell's internal auditors. These audits were prepared at 

the request of attorneys for Southern Bell as part of an internal 

investigation conducted by Southern Bell's attorneys in order to 

render legal opinions to the Company on matters at issue in 

Docket Nos. 910163-TL and 910727-TL. 

2. The Prehearing Officer granted Public Counsel's Motion 

to Compel answers to these deposition questions and, in so doing, 

overruled Southern Bell's objections to the line of questioning, 

which objections were based on both the attorney-client privilege 

and the work product doctrine. Southern Bell respectfully 

submits, on the basis of the pertinent facts and the controlling 

law cited herein, that the Order includes numerous mistakes of 

law such that the full Florida Public Service Commission 

("Commissiongg) should review and reverse this decision. 

3. In her Order, the Prehearing Officer concludes that the 

questions in dispute were proper in light of the ruling in Order 

No. PSC-93-0292-FOF-TL to the effect that the underlying internal 

audits themselves are not protected by either the attorney-client 

privilege or the work product doctrine. The analysis contained 

in the original rulings regarding these audits (Order No. PSC-93- 

0151-CFO-TL), upon which the Order now under review was based, 

were premised upon three factual predicates: (1) Southern Bell 

Southern Bell is pursuing an appeal of this ruling. 

-2- 



has a duty to comply with applicable regulations of this 

Commission: (2) that in order to do so, Southern Bell must 

monitor its business operations: and (3) internal audits 

generally are a useful tool in the accomplishment of this 

monitoring process. Based on these three uncontroversial 

assertions, the Commission concluded that the underlying audits 

are not privileged, even though they were created under 

circumstances in which the attorney-client privilege and work 

product doctrine would otherwise certainly apply. 

4 .  While Southern Bell did not take issue with the three 

premises described above, the ultimate holding that these 

internal audits were not privileged simply did not follow 

logically from those premises. This conclusion was also 

unsupported either by the case law cited by the Commission or by 

the legal authority that does, in fact, govern the attorney- 

client privilege and the work product doctrine as properly 

applied to Southern Bell's situation. 

5 .  Southern Bell's arguments as to why the underlying 

audits are privileged under both the attorney client privilege 

and the attorney work product doctrine are described at ~~ length in 

the Company's Motion for Review of Order No. PSC-09-0151-CFO-TL. 

Southern Bell will not burden the Commission with another 

recitation of the arguments contained in that Motion for Review, 

but rather incorporates herein by reference, those arguments. 2 

For the Commission's ease of reference, a copy of the 2 

Motion for Review of Order No. PSC-93-0151-CFO-TL is attached 
hereto as Attachment "A". 

-3- 



As noted above, although the Commission rejected Southern Bell's 

arguments, the Company is currently preparing an appeal of the 

full Commission's affirmance of that order and stands by those 

arguments. 

6. The only significant difference between the instant 

dispute and the one concerning the underlying audits is that 

Public Counsel tried a somewhat different approach in this 

instance to obtain the privileged information that as a matter of 

law, it is not entitled to discover. In this instance, rather 

than attempting to obtain the audits themselves, Public Counsel 

took the approach of attempting to force one who worked on the 

audits (and who obtained certain privileged information only as a 

result of that work) to divulge the privileged information. 

7. Ms. Johnson directly supervised the audits that were 

conducted at the request of the legal department as part of the 

investigation. After Southern Bell properly refused to give 

Public Counsel access to the privileged audits, Public Counsel 

simply tried the tactic of deposing Ms. Johnson in an attempt to 

extract the same privileged information contained in the audits. 3 

Obviously, if this information is, as Southern Bell contends, ~. 

privileged, then it is protected from a written disclosure and 

protected equally from an oral disclosure during a deposition. 

For this reason, Southern Bell's assertion of the privileges 

For example, during Ms. Johnson's deposition, Public 
Counsel asked what "triggered" each individual audit, i.e., the 
purpose of the respective audit (Johnson deposition, pp. 23-24), 
and the substance of any recommendations made by the auditors as 
a result of their findings (Id. at p. 62). 

- 4 -  



should be sustained and the deposition inquiry should be ruled 

improper. 

WHEREFORE, Southern Bell respectfully requests the entry of 

an order by this Commission reversing the Order of the Prehearing 

Officer, sustaining Southern Bell's assertion of the privileges 

as to the line of deposition inquiry concerning the internal 

audits discussed herein, and denying Public Counsel's Motion to 

Compel. 

Respectfully submitted this 10th day of March, 1993. 

SOUTHERN BELL TELEPHONE 
AND TELEGRAPH COMPANY 

400 - 150 South Monroe Street 
Tallahassee, Florida 32301 
(305) 530-5555 

Atlanta, Georgia 30375 
(404) 529-5387 
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ATTACHMEW+ A 

February 5 ,  1993 

Mr. Steve C. Tribbla 
Director, Division of Records and Reporting 
Florida Public Service commission 
101 =st: Gaines Street 
Tallahassee, Florida 32301 

 et nookat NOS. 9 io i63 -m~ S ~ O ~ ~ O - T L ;  
900960 -TL an d 91072 7-TL 

Doar Hr. Tribble: 

Southam Bell Telephone and Telegraph*Company's Motion for Review 
of Order Granting Publio Counsel's Hotion for I n  Camera 
Inspection of Documents and Uotionm to Compel, whlch w e  ask that 
you file in the captioned clocketa. 

Enclosed pleaae find an original and f i f teen copiea of 

A c o ~ y  of this latter is enclosed. Please mark'it to 
indicato that the original was filed and return the copy to  me. 
Copies hava been served to the parties ahown on the attached 
Certificate of Service. 

Enalasures 

cc: A l l  P a r t i e s  o f  Record 
A. M. Lombard0 
Harris R. Anthony 
R. Douglas Lackey 

10d 
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BEFORE THE FLORIDA PUBLIC S m C E  COElllIBSION 

In re: Petition on behalf of 1 
Citizurcr of the Btato of Florida ) 
to  in i t ia te  invcetigation into 1 
integrity of southern  ell 
Telephone and Telegraph Company's ) 
repair service activit ies and 1 
reports. 1 
In re: Comprehensive Review of ) 
the Revenue Requirements ana Rake ) 
Stabilization Plan of Southern ) 
Bell Telephone & Telegraph Company ) 

In re: Ifiwstigation into Southem ) 
B e l l  Telephone and Telegraph 1 
Company's Non-Contact Sale6 ) 
Practices 

In re: Imresfigation into ) 
Southern  Bel l  Telephone and ) 
Telegraph Cclmpany~s Compliance 1 
with Rule 25-4.110(2) (Rebates) 1 

1 

D o c k e t  NO. 910163-TL 

D o c k e t  NO. 920260-TL 

Docket No. 900960-TL 

Doaket No. 910727-L 

80- BBLZ THrE- IMD ' I l t t U Q m  -ANY'@ 

m L I c  counl#B&'B YOTIOM Mn M CAXmA 
I ~ S P ~ C F I O l 9  OF MICUMBWEE AIlo YOZSOIU8 TO COMRgL 

XOTTwI WR REVIEW rn mIzl ORDm aRmmzIyQ 

COKeS NOW Bellsouth Telecomnunications, Inc., d/b/a Southern 

Boll Telephone and Telegraph company (n60UthErn B e l l n  or 

HCrnnpanym'), pursuant to Rule 25-22.038(2), Florida K i i n i s t r e t i v e  

Code, and hereby files i t s  Motion for Raview of Order Granting 

Public Counselma Motion fer In Camera Inspection of Do-ents and 

Motions t o  Compel and etates as grounds in euppart thereof the 

fallowing: 

r\ 



1. On January 28#  1993, the Prehearing Officor entered 

order No. PSC-93-0151-CPO-TL in response to a number Of motions 

to campal filed by Public counsel. SubstantiveZy, the Order 

addressed Southern Bell's arreertio~ of both the attorney-client 

privilege and the work product doctrine a5 bases to object to the 

production of certain documents developed either by Southern 

~ell'a attorneys or by their agents at che request of the 

attornrye as part of an internal investigation that southern Bell 

attorneys wnducted in order to render lebal opinions to the 
Company on matters at issue in Docket NOS. 910163-TL and 910727- 

TL. 

doamenter (1) internal audits that were prepared by Southern 

Bellla auditor6 at Withe request a€ company attorneys and provided 

to these attorneys 66 the basis upon wbich to render t o  the 

company ulcir legal opinions; and (2) the recommendations o€ a 

panel of managers regarding prospeotive employee diaaipline, 

whioh recomrPondatione contained the substance of certain 

communication6 to Southern Bell's attorneys in the form of both 

statements of Southern Bell employees and the attorneys' 

eummariee ot those employee statements. 

I 

I 

The Order was apeoifioally direck:od to two categories o f  

2. The Preheaxing Offioer granted Public Counselis Motion 

to Compel production of these t w o  categories of documents an8, in 
so doing, overruled Southern Bell's objaction t o  proauction on 

R 

R 

EOd 

2 
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the basis o f  both the attorney-client pr ivi lege and the work 

product doctrine. Southern B e l l  respectfully submits, on the 

baais  of tho pert inent  facts and the aon o l l h g  l a w  cited 

herein, t ha t  the Order hclUaes numerous m i s t a k e s  of both law and 

fact such t h a t  the f u l l  Florida Public Service Commission 

(~ComiseionH) should review and reverse this deaision. 

7 

v 
3. Xn her Order, the Rehearing Officer conaludes that  the 

internal  audita of southern -11 arelnot protected by either the 

attorney-client priviloge or the work produat doctrine. This is 

based on M analysis that is premised upon three f a d u a l  

predicates: (I) Southern B e l l  has a duty \ to  comply with 

applicable regulations of this Conmissionr (2)  that in order t o  

a0 60, Southern B e l l  muut monitor i t s -bus iness  operations; and 

(3) internal  audits generally are a useful tool in the 

accomplishment of this monitoring process. 

uncontroversial assertions,  the Order leaps t o  the conclusion 
that, because audi t s  can serve a business purpose, no in t e rna l  

audit  aan ever be privileged, evm though a particular audit 

(like tho6e i n  question here) is created under circrneatanoes i n  
whim the attorney-alient pr lvl lege and work p*odUOt  doat r inr  

woula otherwise cer ta in ly  apply. 

Based on these three 

~ 

n 

3 

1\ 
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4. While soutbern Bell doe6 not d e  issue w i t h  the three 

premises set forth in the Order, the ultimate holding khat 

intarnal audits prepared by a regulated entity a m  never be 

privileged 8bpl.y does not follow logically from those promises. 

This oonolusion i e  also unsupported by either the case law cited 

in the Order or by the legal authority that does, in fact, govern 

the attorney-alient privilege and the work produat doatrine a8 
properly agplied to our situation. 

I 

5. In reaching the conclurion that an internal audit 
performed by a regulated entity can never be privilegexi, the 

Order relieu heavily upon -t ad -1v cornor- ? 17 

F.E.R.C., Par.  63,048 (Ileaember 2, 1981). Before dieassing 

Coneolidated , homver, the order first accurately states that 
Southern Bell'. olah of the priviledge is baaed squarely upon 

the analysis and holding of the United Btatee Supreme Court in 
1 

YPIohn co- "a Unit4 s t- 449 U.S. 383, 101 S.Ct. 677, 66 L Ed 

2nd 584 (January 13, 1981). The Order does not reject Southern 

h 

Bell'# contontion that, if appliee to our situation, then 

Southern Bell is entitled to have its aarertion of the privileges 

auetained. Instead, the order avoids ?&jg!hn by stating that 

"1s more closely on point." Order at p. 5 .  The 

ONer further states that in -the judge applied a 

"narrow view of the privilege more appropriate to an R 

4 
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. .., 
v 

%56-8 

I W' 

aclminiatrative proaeeding involving a regulated campany.I1 

The problem w i t h  this observation i6 that the *narrow vimn 

applied in 

rejocthg Southern Eell(r alaim of privilege. Instead, a review 

of the holding in reveals that, Under its analyslr, 

the privilege must ba 8U~tained,in our case under either tho 

9mrrown or %road" view discussed in that ease. 

X. 

provi&zs no bamie whatsoever far i 
I 

6. In , the Juapo referred to a situation in 

which, w[w]hilo oertain adviaory camnmnioations fram the attorney 

to the client were not in dire& responao to a client requomt, it 

is evident khat an ongoing attornay-oliurt relationrhip exkkad." 

Consolidated at p. 3. Thurr, the iaeulr wae *ether the advice aF 

the attorney in thie context gava rime to a supportable claim of 

privilege am to that o d c a t i o n .  

8broad vieww that atonce the attorney-allent privilege l e  

eetabliahed, virtually all aomunications from an attorney bo a 

client, even if unsolicited, are S U b j O G t  to the fd. 

The Judge first etakd the 

I 

quotins, SeaIY mttr ess Mfa. co. v. 90 F . R . 0 .  21, 28 

( N . D .  Ill 1 9 B O ) .  

the narrow view, whioh muggetstit. Wiat even legal opinione 

rendered by an attorney are not privilege& per ue, but rathor are 

protected only to the extent that they are baaed upan, and thU8 

The Judge then atated what be referred to a6 

reveal, bv W ." a. 
5 
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_ .  
. . .  
ii 

(Emphaair Added) Given the choice of these two  views, the Judge 

&os. the narrower. Therefore, provides no support 

for the conclurion that an internal audit of a regulated entity 

clan never be priviloged. 
\ In our case, the internal audita are privileged under 7 .  

I 
both the narrow and broad views aoneideced in :onsalidated. 
mese audite do not memorialize unsolicited or nonspeaifia legal 

advice from attorneys. 

confidential communications that vera1 pro ded ta Southern BQll~s 

attorneys for the exprass purpose of allow ng them to render 

legal opinions, h, the auditr are the *confidential 
information furnished by the ollent.m u. Thus, under the 

Cpnsolideted analysis, southern Bell's asreion of the 

privilegee should be sustained. 

i 
I 

Inshad, the audits contain the very 

i 
8. Likewise, the Order cites a n-r of oaees in waya 

that either reflect a mistake a8 to the legal principle embodied 

ln those aasei or, alternatively, make it clear that the leggal 

principle for  which each case stands i s  Pimply lnapplioable to 

0- our situation. For example, In re: Grand Jury hlbp 

m, 731 F.2d 1032, 1037 (and Cirouit 1984) is cited for the 

proposition that, because the internal audits in question created 
factual data rather than legal theories per se, khe audita are 

net privileged. Specifically, the language quoted from U 

'i" 

~. 

h 

6 
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%W' 

I I 

'W 

july ia that "the attorney-client p ivilege protecte Ii 
communicutiona rather than informration.11 

9. Thus, the order apparently miaaonctruee to 

stand for the proposition that facts prw4ded to an attorney are 
simply "inf ormation" rather than llaommunicationsn and, 

accordingly, not privileged. In point of faat, not 

only doer not aupport the aonalusian for w h i &  it was cited, its 

holding, road in context, strongly nupporte Southern Bell's 

assertion of the privilege. In wand mry, the documanto for 

which the privilege warn aeserted were traneaational documents 

relating to a possible corporate reorganization. 

wore transmitted to attorney6 for the company to allw thorn to 

give tax advhe au to o o ~ a i n  apreats af the reorganization. 

docmenta ooneained ne legal theorLee. Tho Court, nevertheloss, 

held  that the privilege applied lmcaure the ndooumta 

rrflect[ed]. ..requests for advice ... relating to three 
transaatians, and to each our review aonvinces ue that the advice 

sought wai legal rather than oameroiat in ChBraatOT." U. at P- 

Them. documonte 

The 

1037. 

10. The Court want on t o  oonaider the argument thak the 

Campany'a intat subscpIuently t o  disclose the information to 

certain amployees for business purposes abrogated the otherwisr 

applicable privileges. The Court rejected this contention and 

R 

80d 

7 
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v 

otatrd the ruling that includes the l&guage quoted in the Order 

now under review: 

'phc poeaibility that some of the information 
contained in theee documents m y  ultimtely 
be iven to ...[ aoapany]...employeee does not 

rtant to bear in mind that tho attorney- 
vit ! ate the privilege. 

cl 1"9" ent privilege proteaix cammunlaatiane 
riret, it io 

rathor than information; the privilege does 
not impede disclowe of information except 
to tho extent that diraloaure would reveal 
confidential oammunications. [Citations 
5mittedJ Thus, the fact that coxfain 
information in the document0 night ultimately 

not maan that the conmunicatiane to... [ the 
Company's attorney]. . .were foreclosed from 
protection by the privilege as a matter OP 
law. nor did the faot that cartain 
information ndght later be disclosed t o  
others create tbe factual inferenoe that the 
aommuniaations -re not Intanawl to be 
aonfidential at me t b e  they w e r e  made. 

U diSCloced ~ O . . . [ ~ Y ] . . . ~ L O Y C C S  did 

at 1037. Thue, m m  does not atand for *e 

prapoSitiOn that "informationu c o m  

client (ea opposed to a legal opinion) is not a privileged 

Gated betwen attorney and 
" f l  

R 

comnunioation. Instead, re: holds that when a 

client camrmunieatee information to an attorney upon whiah a legal r\ 

opinion i s  baaed, that conmrniaatian is privileged, even when the 

underlying intomakion im later utiliaed within the corporation 
far aom other purpose.' 

~ 

~ 

As will be tiiscussed later, this legal @ropoeition also 
provides strong EUpport for ~autbern ~ell's asraertion o f  the 
privilages a8 to the panel recommendations. 

8 
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I 

11. The order aleo citea to kIar.dv v. N ew York w. Inc . I  

114 F.R.D. 633, 643 8.O.N.Y. (1987) for the propoeition that when 

a ncmrporato decision is baaed o n , W  a businees poliay and a 
legal evaluation, tho bueinecs portion of the decision is not 

protcoted....l ardor at  pp. 6-7. m, howaver, atmalt with a 
situation in vhiah there wns %othing to indicate that...[the 

nttorney]...requestcd or rmceivad any of the document8 at ioaue, 

or the infomation oonhined in them, in the capacity of a legal 

advisor and eolcly for the purpose of ran ring legal advice to 

the corporation." a. a t p .  644 By aon ant, there is no 

question but that the internal aualta at iaeue hare ware provided 

to Southern 8811's attorneys for the axpress, apeoific intention 

that they would be UEed to render a lagal opinion. Thus, while 

the 1qa3 proposition in ie correctly note&, it ie simply 

inapplicable to OUT facts. 

Thus, none of the casea cited in the Order stands f o r  

7 
I 

f CT 

I 
17;. 

the notion that audits performed by a regulated entity can never 

be privileged. Instead, it is obvious that the Order simply 

constructs, without the benefit OP case support, the - f ia t ion  that 

when an audit by Southern Bell ie ureated w i t h  the intent to 

provlde information to the Companylm mttorneya to assist them in 

the rendering of legal advice, it is, neverthelese, not 

privileged because of the raquirellmI3 of the regulatory process. 

n. 

9 
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I 

Again, th.re i e  absolutely no oaae support of whioh Bouthern Bell 

is awe4 for + h i m  propoeition. Further, the geaeral rules on the 
I 
I 

oreation of the privilege alcsrly oonkradiot this result. In 
Inc. v. Pall -, 121 P.R.D. 198 (E.D.N.Y. 1988), 

the court oat foarch the widely aacepted test for determining when 

communications o f  information from a 

privileged. Bpnoifically: 

lient to an attorney are P 
Xn order for the privilege to apply (1) the 
communications 6hould have a made for tha 
purpose of scouring legal advice; (2) the 
employee making tha comunioation ohould have 
dona SO at the Qiraction of him corporate 
mperior; (3) the superior made tho roquest 
6o that the oorporationbould ceaure logal 
mice; (4) the subject matter of the 
oomnrunioation should Jmva been within tho 
@cope of the employee's duties; and (5) tho 
aamnunication should not. have been 
diSSelIlbated beyond those p F o n s  who need to 
know the inforaation. 1 

I 

I Id. a t  203., 

and accurately paraphrased In the order, makes it o l e a  that the 

audita were performed by ihternal audltore ifno were requested to 

do so by Southern Bell's attorneys in order to allow than to 

render a legal opinion. Further, the eUbjeot matter Of the 

aaramunications (tha audits) warn clearly w i W n  their duties, and 

t h m  infoxnation was not. di8aeninat.d to anyone who dia not have a 

nead to know. 

13, A review of the affidavits submitted by southern B e l l  

~ 

h 

10 
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14, A ematible, samewhat abhreviated teat waa a p p l i a  by 

me united staks D i s t r i c t  court in 
I , 125 F.B.D. 55 (6.D.N.Y. 1989). me R 

Court t h e  held khat a aaamunication between a corporata 

eaployme and aorporate counool rill only be subject to the 

privilege if "tho oomnuniaation would not have been made but for  

the pursuit of logal mervioea.H +9. at p. 47. 

15. The O r d e r  uhdu ravirv carreattly rraaterisolr the 

affidavits filed by Bouthern Be11 am stati g that the audit6 

this information by 8outhern -1 attorneys and tho mpaaific 

"would not othrrwiae have bean 

"requemt by Southern Bell's legal depar 

information be aomunicata to thep to aid in the rendering of 

legal opinions. Order at p. 5 .  Phue, the audita also meat the 

ornedn r fer the need for 

? s!AnK&* 

7 4 tn that tho 

te8t anunaiatcd h 

16. Finally, t h ~  applicable case lev makee it clear that 

*e privilege applies whenever information is aonVq8d to the 

lawyer to obtain advice, even when tho eubatanae of the 

information l a  routine burnineas mattere. In 

m, 927 F.M 742 (3rd circuit ~ g s i ) ,  the federal appellate 

eourt considered a situation in whlch th4 information for vhich 

n 

proteation was a q h t  admittedly contained only a reoitatiom et  

cortain "offiae proceduro~n The aaurt sustained the asoertion 

11 
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of the privilege based, in part, won the specific finding that 

the daournents w e  provided to legal couneel because the clients 

"intended to faailitate.. , [the] r ndttion of legal CreNitzeii to 

t2wrn.C 

privileged. 

a t  752. For this reasin, a they were held to be 

17. Lilcewiaa, in the previously cited m a ,  
-, business doauments relating to'a pending transaction ware 

deem4 privileged becaw8 they were provided Co caunael to obtain 

an opinion. 
18. The above-cited authority make6 it alear that the 

instant circurrmtances provide eaoh of the elements necessary to 

oreate an attorney-client privilege. 

the communications embodied in these audit6 would not have 

o a m d  M LpE the need for a legal opinion to be rendered by 
attorneys for Southern Bell. Therefore, there can be no denial 

that tho attorney-client privilege applies to the facta in the 

matter m. 

It is equally clear that 

19. For this reason, the analysis as to these documents 

ehould end, and this commieaim should suatain southern .. B e l l ' s  

aesartion of the attorney-client privilege. Put differently, 

ainoe tha privilege applies and is ahsolute, any argumsnt by 
Public Couneel M a t  it is in need of these doeumsntrr or that the 

pi 

12 



information aannot be othervim obtained is ohply beeide the 

point. The privilege remains absolute and it w e t  be 8uStained. 

Fen- Coal 418 So.ad 4 0 4 .  
I 

20. In w e d  -P- 
(Pla 2nd DCA 1982), the Seoond Oiptriat Court of Appeal of 

Florida reviewed a oaae in whiah ,an insure$l had communicated 

oertain information to hie insurer w i t h  the intention that it 

would be eubsaqumntly relayed to tho atkorney defending tbe 

insured for the purpome of aiding him in the cbvelapment of the 

insured's defense. 

these statements w e r e  not groteat 

privilege, but only hy the work prgrduot doatrhe. 

specitiaally rejected this nrgiwmnt and proclaimed that "[ulnder 

the law Of Florida, Buah oommunicatiane between an ineurad and 

i t6  hmrer made for the  information and benefit of the attorney 

defending the inmured fall within the attorney-client privilego, 

and are,not eubj@ct to discovery." +Q at 405-4.06. 

h 
Tho party aeck nq production argued that t 

7 by %a attorney-olient 

The Court 

l 

21. The plaintiff in that came further argued that the 

production should be allowed becausa there vas a bash t o  believe 

that the defendant insured had made a ataterant t o  -~ his insurer 

contrary t o  hin testimony under oath. The plaintiff thus claimed 

that Mi6 information should be disclosed for use as impeaohmmt. 

l?he court first note& its concern that there might be an 

inoonaietency in the defendant's statements, but then COnfj.Zmea 

13 
h 



I. 

'i/ 

that the protection of th@ attorney-crlient privilege is absolute. 

The prior oonvarsation was, therefore, de=& to be 
undiecoverabla. Accordingly, the court found tbat the trhl 

courtls order, w h i c h  requirea diWlOEUre OS this communication, 

reprerented "a departure from the eeaeutkl rep[uiraacent*l of lawm 

(u). and the Order of the trial yurt was quashed. 

I 

22. Tbe Prehearing Officer's order rejeata Southern Bell's 

asmartion of the work proauat doctrine on the same basis as it 

rejected Southern Eell'h asgartion of the attorney-olient 

privilege. 

that  all of Southern Bell's audits are simply routine business 

documents. 

dwtrine for the same reasons that it tails in regard to the 
attorney-client privilege. 'Illat being the case, it is clear on 

the authority of m, a. u, that, beoause Southern Bell'E 
attorneys requested internal auditors working on their behalf to 

develop audits tbat the attorneya would u6c to render a logal 

opinion, tne resulting audits constitute attorney work product. 

a3. Further, the case relied upon in the order in support 

90 

1 

In othor wade, both results are baaed on the notion 

That analysis fails in regard to tho work produrrt 

of the contrary ~onclusion, -&&gal DvpnpLisa CornL # 

F.R.D. 253 (U.8.B.c. #w. 1980), i s  faatually dimtinpuishable on 
ita face. me Order oitelr to to show that an in-house 
report that  16 both prepared in antiaipation of litigation, but 

N 

n 

14 
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also nmotivated by the campany'q goals of improving its products, 

proteating future passengers and promotbg i ta  eoonomic 

interests" is not neaesearily pr ectad by t h e  work product 

doctrine. order a t  g. 1. 7 however, is inappliaablc for 

two reasom. 

24. First, 6s has been met forti by Southern B e l l  i n  ika 
I 

previous responses t o  Public counsel's Motions t o  compel, the 

reports at iseue in were  routinely p r e p F d  in 8vpry 

instance i n  which an incident inax red .  

Order conoludes that this cireumetancie is l n d i m t ~ s h a b l o  I rom 

our situation becauee Southern Bel lhae  an ongohg duty to comply 

w i t h  Commission rules. hacording to the Fer, "[wjhatevvar 

audits need t o  be done to trouble shoot i 

of tImt buginerre routine, even tl?ouQh tbe may have additional 

funetionu euab as the aiaing in fhe giving of legal advice." 

Order a t  p. 8. 

uncontroverted fact that the particular audits in question were 

not done €or the purpose of trouble shooting Southern Bell's 

operatione. 

Southern Bell's legal department and they would not have be8n 

perforned but for that requeet. These auaita were not, as in 

The Prehearing Officer's 

I 

aparatione are part r 
lr 

The di f f icu l ty  with this analyais lie6 in the 

Instead, they ware unmheduled audits ~. requested by 

routinely parformad report8 that sirpgly had Me anci l lary 

purpose of providing thm basis for a legal opbion. 

15 
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I 
25. Seoond, is inapplicable f o r  a reason t h a t  1s 

manifeet h the above-quoted l a n w q e  of tho O r d e r .  

deoiaion was based i n  large part  on the fact that the oompany's 

"motivation" in  generating the repart vas, a t  least in part, ta 

further buminssa in te res te  rather than t o  obtain legal opinions. 

In other worde, the issue sfas resolvod by looking to the 

oompany*s subjective amtivation tor  peparlng the report. 

clear i n  our oase that Sputhern Be11 wao rdtivatca te have awlits 

It ie 
I 

preparea in order t o  aid Southern 8el(LIs lawyers in the rendering R 

of legal opinions. The O r d e r ,  naverthelese, ignoree this fact 

and indulges i n  the f i c t ion  that the audi t  warn performed for a 

\ routine business purpose. 
26. A f t c r  concluding t h a t  the work product doobino d w o  

not apply, the Order states that even +f that doctrhe did apply, 

Hthe complexity of southern Bell'e comput 

issue is such t h a t  the inabi l i ty  of Publia Counsel to obtain that 

information from other sources would constitute an undue 

hardship.n Order a t  p. 8. As stated previouely, the audite in 

question are protected by tho attorney-client privilege ~ and, 

therefore, disclomure cannot be forced even i f  thwe w e r e  an 

adequate showing of hardship. In  addition, tha attorney work 

produot doctrine also proteote these audits. 

doatrine provided the sole source of protection, however, +here 

iaed oparations a t  Y 

Even iC a i s  

16 R 
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would a t i l l  be no baain to  for- disclosure of this information 

bcoausr Publio Counsel has failed to W e  a fafltual showing 

adaquato to support dieclosure of the protected material. 

extent that the above-quoted portion of the Order accept4 the 

dcticienk faetual ameertionm of Public Counsel on this point, it 

To the 

embodiee either a m i m t a k e  ~ E I  to the ltaate of our situation 

mistake in the application of tko rpertinmt law. 

or a R 

27. A. Southorn me11 h a m  mtated in  its various rasponnos to 

Public caunsel~a MOtiMI6 to  Campala the work product doctrine 

*Wam developed in order to diec age oounsrl from one side from 

W n g  advantage of t r i a l  prepara ion undertaken by opgod.ng 

counsal, and thus both to protect 7 the mor810 oi tha proferRion 

and to enaourage both sides to a dispute to conduct thorough, 

independent inveetigations, in preparation for tr ial .  g u  

21.80- of 107 F.R.D. ao, 24 (W.S.D.C. tal. 1985) 

28. A s h i l a r  statement of the purpose of the doctrine was 

provided by the Florida Supreme Court in Dodson v. P u r c a l l  , 390 
so.2d 704 (Fla 1980). In that -sa, the Court considered the 

iocue of whether tha partion of euweillanm materials that were 

not intended t o  be used a t  tr ia l  was aisaoverable. 

held that thase materials were work product ana that they were 
not dieaaversble. In so doing, the CoU2't f i ra t  noted that 

attorney wo- prodwe that i~ "not inkended to be submitted a8 

Tho C o u r t  

. 
R 

81d  
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evidene  ...[ i s ]  ... e-jtact to 8iscovex-y it [it is) unique and 

otherwise unavailable, and mater%ally relevant t o  the cause’s 

issuaa.” a. a t  p. 707. A t  the same time, the Court observed 

that ~ [ c ] l e a r l y ,  one party is not p n t i t l d ~ t o  prepare h i s  case 

through the inveatigakive work proauot of his adversary whore the 

8me or m i m i l a r  information is availabla through ordinary 

investigative techniques and dimoovory proceduxee.n u. a t  p. 

708. 

29. Furt&er, Rule l,aeo(b)(3), Floriaa Rulen of c i v i l ,  

provides that t r i a l  preparation materials A, attorney vork 

product) is disaoverable only upon a ahowifg that the requesting 

party is Unable without undue hardahip to obtain the substantial 

equivalent of the materials by other means.” m, 
v e r  v. 8- t , 546 So.ad 37 (Pla 3rd DCA 1989) t 

i 

of F1 0- Ism. v. E v m ,  517 S0.2d 1022 (Fla 5 t h  DCA 

marther, Florida l a w  is very alear on the point that l9S7). 

hardship cannot be established 6i.mply because a party must incur 

the O d i M q  COEtB Of discovery. mf 
--, 411 S0.2d 52 (Fla 1st DCA 1982). ~~ 

3 0 .  Public Counsal’s primary arguments that it should be 

allowed t o  invade the otherwise applicable work product privilege 

amount to nothing more than t h e  contention thht the ordinary 

proease of preparing i t a  case would involve so much labor as to 

18 
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I 
I 

constitute a hardship. The fact remains, however, that Public 

C o u n e e l  ha8 rcguostsd and received discovary O t  h e e d s  O f  

thousands of pages of doemuttto and, aesuninq that thdr 

dlswvery reguomtcr have been foaume4 on th pert inent  iseua8, 

they mhould now have a t  *air di6pO.rl the 

data necesnary to perform fihdr own analyms. 

Offiaer in apparently cognizant of thy, boaaune the Order doem 

n& i n  m y  my premise its finding of hardship on Public 

Counselus contention that t o  perform {'t. o m  analymir would be 

burdensme. Instead, the Order d i d o w n  $ha aasartion of the 

work product doctrine based on what appear8 t o  bo a aindhg that 

the complexity of Southern B e l l ' s  uompu~erIayatem is suoh that 

public Counsel cannot rapliaate the audit i n  question. 

lying faate and F.- 
The Prehearinp 

i 

I 
31. Firs t ,  it is important t o  note that there 1s ne 

raquiremmnt that the dommntm mu- be pro uaed even if Public 
Counsel aannot replicate the audits i n  dispute. stated i n  

Rule l .aa0 ,  thee  is no hardship if Publia Counsel i s  able to 

? '  

obtain sulwrCantially q u i v a l e n t  material, A, some audit  or 

analyoin khat would suffice for the purpose of digeeting .~ and 

analysing the material at: issue. 
nothing to demonstrate that this mnat be done, and ham 

apparently not even attempted t o  determine if such an w i n l e n t  

analysis could be provided. 

Publicr Counsel has provided 

N 

19 
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32. Second, Public counsel has offered v i r tua l ly  no 

information as to whether the %omplexity" of ~ o u t h e r n  Belllm 

system is an ip lpdhen t  t o  Public Counsel's obtaining a 

substantially rrquivalent analyeis.) specifiaally, it haa 

imbmitted only the A f f i d a v i t  of Walter w. mer (data December 

16, 1992), olhicll statu f i r s t  of a l l  that to "tho beet of [his]  

Knowl.09eln southern 8 0 1 1 ' m  cuotonmrla trouble reports are 
analyzed using tho Loop Maintenance operation Byatom. 

(Affidavit? a t  par. 1) 

volume and aomglovity of the data require the use of n O ~ a l l  

oomputer system t o  a s i a t  in psrfoTing any analysis. (par. 3) 

He then state= in  aoncluuory fash iy  that for Wlio  Counsel t o  

perform an equivalent audit would be "impossiblem because OF "the 

complexity of the auditr, the enormous amount or data, and k h h c  

unique oomputcr Bystem requirad to process it."' u. a t  par. 4. 

Tbus, the Order's finding t h a t  Public Counsel oannot: c r ea t e  an 

equivalent audit appears to be based on nothing more than an 

unaupported conclueory allegation contained in a s ing le  

affidavit .  

I 

lk. Baer then goes on to state that the 

Clearty, Public counsel has failed to eustain its 

To the contrary, as southern sell'r Reoponoe No. 2 

50 I.(bb) to the Staff18 Sixth Set of Interrogatories demon- 
mtratee, the anmlysie can be parfomed on any mainframe type of 
CO~Ukedr. 

20 
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burden of CLemonsttrating hardehip. 

holds othemiue, this holding cenqot be rustahad. 

To the  extent that the O r d e r  

1 - 
33. Both the analyaao as t o  at tora .y-al lent  pr ivi lege and 

the vork produot: dootrino that B o u t b r n  B e l l  has offered i n  

6upport of i& ob-jeotionu to produo5ng +h. in te rna l  audits apply 

equally to the panel reooPmondations of disciplind. Although 

these documents w e r e  createid under a l lgh t ly  d i f fe ren t  faatual  

aircummtanaea, the law i s  clear that: the privileges apply t o  them 

as wall. 
34. 

I 

The panel recommendations are eompriaed of speaifia 

infarmation that has been extracted by southern B e l l  personnel 

from aaterials prepared by southern Bollla attorneys during the 

aourse of the investigation. 

rrtatemmtu made by employees interviewed as par t  of Southern 

Bell's investigation. They are, therefare, clearly privileged 

comnunioatlone from t h e  allent that w e r e  made for the purpose O r  

obtaining a lagal opinion. w, -. me ~ material. 

extraoted i n  drafting the panel reaosamandations are also derived 

from mamarierr bf the intmrviewa that wore made by southern 

B e l l ' s  at torneys who woro involved In the investigation. 

these materiala also oontain the eubstance of the confidential  

The,unaOrlyiq mateials are the 

Thus, 

h 

21 
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I communications from the aompany to souther Bell's attorneys as 
well am the attarnay's impressions of th&t f material. They are, 

th~efore, proteatad by the attorney-client privilege. Both 

categories of documntm are also eaoonpaeaed w i t h i n  the work 

product doctrine beaaU8e they are clearly a part ~t tho 

investigative materiale that were propard either by the 

attornays or by agent# working on their behalf. 
they are protectdl by the privileges on the basis of the 

Accordingly, 

previously uited cases, A, m, Chicaao I at., -. 
35. Tho Or- appliea the aame imgrog analyfiis to them 

dolmenta a9 to the audita and rcaahee the erroneous ooncludon 

that the imremtfgation is a normal businear, funotion beaauoe of 

tho existence of wregulatory requiremrnts and the resulting 

businme neaeseity [for eouthern mil] to1 oversee ita employeam' 

conduat." Order at p. 9. This ratiynale, for ordering 

disclosure, even i f  it were lcgally supportable generally, in 

even lees plauiible when applied to employee statemPntu and 

summaries. 

+ 
n 

I 

36. AS discussed above, the stated bad61 of %a Prehearing 

O f f i e o r  Lor holdhg that the internal audito are not privilege8 

was the faot that lorme audita (although not the ones in diepute) 
are routinely done on an ongoing basis and that audits can serve 

.a ureful bueinoos function. "he Order contains no indication, 

22 
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however, as to how this erroneoum rnalysic /might conceivably 

apply to the above-deerc;rihed imeetigative /materiala. 

interviews of employees aonductod by Southorn B.Llls legal 

departBent in reaponme to allegations of Tong doing cannot, by 

any stretch of the imagination, be catagoriaad asi occurring in 

the routine conduot of business. 

Obviously, 

I I 

3Y. The order, of come, purport8 to rea& t h i m  ooncluaion 
R on the basim of the "regulatory requirements. that pertain to 

Bouthern Bell. 

held to suppart the notion that an internal invantigation 

conduoted by tho Companyla legal aepartaent oacUr8 am a routine 

part of businase and, thus, producee no privileged oormnunication, 

then in the regulatory aontext, the attorney-client privilege and 
work produat doctrine are not only limited in appliaation, a e y  

mimply Bo not exist. 
considerd the chilling effect of such a ruling. 

utility's attorneya cannot conduot a privileged investigation, 

then the utility may be far more hesitant to have such an 
inveatigation undertaken. 

ability to find improper acts and to aorreat them. 

there in no legal authority to support this evan more extrrmro 

X I ,  however, thase requirwntm can properly be 

I 

I 
Mareover, the order appears not to have 

If a cequlatea 

This would result in a leESened 
Fortunately, 

R 



version in  f3m Order of  the effect of the ragalatory process on 

the availability o f  the privilegee 

38. Finally, in ita rejrctia of Soutllern B e l l l s  claims of 1 privilege am t o  the panel rscompsneations, the O r d e r  appears t o  

rely heavily on the fact that thia extracrtiy of confidential  

material was used by Bauthem B e l l  nanagers who were eonaidering 

porrdblo discipline for both management and c r a f t  employees. 

Prehearing Officer thU9 conuluded that their Weed t o  knowm 

related mar. to the nInrahess m a t t e r  of possible employee 

discipline" than ko the need for legal advice. 

on this basis, the order aono1ud.n that the privilege is not 

available. 

The 

Or&= a t  p. 9. 
\ 

39. Am stated by the Court in v, -, ho-ver, 

comnunioatione t o  an attorney for the purpoae of seeking a legal 

The Order doe0 not: reach the issue of whether --- 3 
assuming the attorney alfant privilege does not apply, but the 
work product doctrine does --- Public Counael hae dembnstrated 
any'basie for a finding that,  undue hardship would compel 
pro8uation. 
thi6 iasue, it mrt f ind  that no showing of hardship can justify 
an htrumim i n to  work produet materials. The prooesr of 
in te rv iewing  witnesses and aunmariaing witnesa stat-&ente 
naaeararily e n t a i l s  and reveals the m e n t a l  -eeaiono of 
Bouth6irn Bellla attorneys. 
prwess const i tute  opinion (am oppoeedto Pact) work product and, 
tharmfore, are macaorded an almost absolute proteation from 

southern sell submits t h a t  if  the Commission reaches 

mum, t he  documents yielaed by t h i n  

d i S C O V q . w  V- Pail, 769 F.2d 311, 316 (3rd Cir. 1985) ;  
v. -era -, 80s F.2d 1323 (8th cir. 1976). 

aleo, 0.8. v. Pebaer 1s seael & s. In@,, 132 F.R.D. 695 
(S.D. F l a  1990) 
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opinion remain privileged, evan though that same information may 

subsequently be utilieed for a bueinees purpose. 
rtoult warn reached, after an even m8re inatructiv* analysis by 

Julian In . v. ria , 93 F.R.D. 138 

I 
A similar 

the in @ - @ @ - @  

"need to knowfl analysis i s  pertinent, It o the question of whether 

(D. Del. 1982). In that ease, the court first noter that the 

tho attorney-client privilege ham been magated by a failure to 

treat the aamauniaation confidenti8ll.y. 

considered whether the dafendantloorporation' e internal business 

use of privileged dwumento wag tantamount to a failure to 

maintain confidentiality. 

The court then 

40. Speaifically, the corporation had etamped certain legal 

memoranda "private," but then indexed and filed the memarands 

aacording to the general corporate fi l ing ayetom. Tllo+sfore, a 

number of individuals worlcing on a particular project aould have 

aacess to the doaumentr. 

that by doing this, the defendants had flin effect,  published the 

documents waiving any privilege to which they might previously 

have bren entitled." u. at p. 142. Tho defendantf argued that 

The party seeking production argued 

the project files that contained the privileged memoranda, 

... w u e  open only to corporate amployeen and 
that dietxibution within the oorporation doma 
not constitute a waiver. They further assert 
that the placement of such documents in the 
project: file where they can b. reviewed by 
project personnel who need ta M o w  their 

25 
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I content ie essent ia l  to the corpo at ion 'c  
efficient operation. It would berimpossibla, 
or a t  least d i f f i cu l t ,  they argue, to conduct 
day-to-day business if they were foraed t o  
pull eeocntAa1 projack doauments out of  their 
logical file sequenoe to  place them i n  
specrial, locked, aontidentfal  tiles. 

39- 
41. Thue, the defendants in argued expreaaly for a 

%mad to know" stan- that y o a a  based upon their need to 

diaseminate M e  privileged M o q a t i o n  en a limited bade within 

the carporation for an ongoing business purpose. 

specifically sustained the posit ion of the defendants and held 

that these dwumcnta did not lose their privileged statue by 

virtue of their swsoquent ava i lab i l i ty  for business use. 
doing, the Court stated t h a t  "[k.]he documents i n  question w e r e  

not broadly circulated or used am training materials; they were 

simply indexed and placed in the appropriate file where they 

I 
The Ceurt 

In  so 

would be #a ilable t o  0 rate- -- n * "  

fd. (emphasis added) 

42. Therefore, the "need t o  knov" standard cannot be 

applied i n  some me&anical fashion as a basin tor eradicating an 

otherwise exis t ing  attorney-client privilege. Instead, it muat 

be applied i n  a logical way that goes t o  the ultimate queetion of 

whether the party asserting the privilege has maintained the 

materials i n  question in such a way ae to keep then confidential. 

N 

26 
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Aa set  forth i n  Jamee, the limited dissemination of privileged 

information to aorporate omgloyees having a "need to know. for 

buaineas gurpo6es is entirely oonaistent with +he confidentiality 

thet mu& be maintained to preserve the privilege. 

BpE rule created by the mehearing offiaer, that the attorney- 

client: and work product privileges are destroyed by the 

dtsclorure of privileged matorial to corporate employoar with a 

need to know for a bwineem purpoma, ie plainly contradicted by 

the applicable law. 

lanead t o  how* standard is that the privilepe is preSWed 80 

long ae the privileged material is not disclosed in  such a manner 

as to destroy the aanfidentiality of the privileged 

"hur, the nQ 

I 

43. In sumary, tha legal progoeltion at the heart of the 

I N 

communlcatian. ~t I s  uncontroverted thet: the inveetlgatory 

materials at issue ware alaseminated to only a few southern -11 
managers who had a need for this information. 

their need arose from a buainaas rather than purely legal purpase 

does nothing to deetroy tho confidentiality of the doownento or 

eradicate the otherwise applicable privileges. 

The fact that 

. 

44. In Ita listing of documonte reviewed by the Prehefdw 

Officer, the order containm a iundamental mistake o f  fac t .  Among 

the dooumente identified aa having laeon reviewed and ruled upon, 

the Order lists a llstatirkical Order, no. 5 at p. 3. 

27 
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This is prasumably the statistleal analysis that was performed by 

Danny L. King and was the subject of hie Affidavit, whiah wao 
Pilad in this case t o  set forth the aircumstanoes surrounding the 

creation of the analysis. 

entered, t h i s  analysis had been nei ther  requested by the 

Prehearing Officer nor provided for her review. A t  the 6ame 

time, there was submitted for review a u n t  t o  the expFess 

instruction o f  the Prehearing O f f i a e  .i" , an additional audit ,  the 

Network Operational Review. 

ruling on the assertion of the privileges as t o  this audit. 

Thus, the O r d e r  oontainr a factual mistake in that it purports t o  

rule upon materials that were not before it while providing lm 

ruling on other materiale that were provided a t  the Prehearing 
I 

officer's direction. This, of course, consti tutes a mistake of 

fact that is sufficient to mandate tha t  this commissioh revecae 

the  Order as to this point. 

A t  the t i m e  that this Order w a s  

The Order malcas no referenae to a 

\ 

COHCfiOSIQls 

45. T h i s  Commission should reversa the holding ~~ of the Order 

under review because it i s  baoed upon ssuential  mistalcer of both 

law and of fact. AS stated above, tbe Order is premised upon the 

fundamentally flawed notion that beoauca audfts uan, and 

sometimer do, servo a b U O h S E s  functlon, their creation 

K 
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se of the businere of a 4 \ 
necessarily oucurs in the routine 

regulated entity , dtSpit8 the sumwadin; eiraumrstancea that 

would otherwise render the audits In quqtion privilege& This 

proposition is not supported by the aase law citeid in the Order 

and is, h fact, plainly oontradicted b y the case l a w  that doem 

aontrol. Further, this theory o o t  be applied in any logical , 

way tn the panel recommendations 

privileged oamnuniaations that c?parly would nok have occurxed 

but for the internal investigation of southern Bellre attorneys. 

Therefore, neither the audits nor che panel recommendations can 
be raid to have been croated in the normal course of buainors. 

T r" t were derived from 

46. Mdar the rule of w, both the audits and panel 

reoomandations are protected by the attorney-ollent privilege 

and by the work product doctrine. Even if, however, they W e e  

proteated only by me work produot doatxine, there has been no 

showing of hardship sufficient: to invade the proteetion of thin 

privilege and compel disclosure o f  the documents. Finally, there n 
is nothing in the limited Internal disclosure by southern Boll of 

the investigatory materials to the draftera of tha subsequent 

panel recommendations that would dcatroy the confidentially o f  

the privileged orrnmunicationa, aad thus -re in nothing to 

eradicate the oth-iee exlctinq privileges. 

29 
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WRERPOORE, Southern B e l l  respeatfully requests the entry of 

an order by this C o d a s i o n  reversing the Order of the Prehearing 

Officer, sustaining southern Bell's assarkion of the privileges 

as t o  both categories of documents, and denying Public Couneel's 

Notions t o  compel. 

Reepootfully aubrnittad, 

ATTORNEYS FOR SOUTHERN BELT. 
TBLEPFDNX Alp0 TEgGRAPH COMPANY 

I 

J .  PHILLIP CARVER 
cfo Marshall M. criser 111 
150 SOI ~ ~ n r o e  street 
8uite 400 
'Pallahasnee,( Florida 32301 
(305) 530-55 5 P 
NANCY B. WHITE 
4300 southern  ell Center 
675 W. Peachtree St., NE 
Atlatlta, Georgia 30375 
(404)  529-3862 
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I HEREEY CERTIFY that I copy of the toreqohg ha8 barn 

I Charles J. saok 
AsootBtant PubliO counssl 
Offloe of Cha -lie Counsel 
111 Po. Madioon Street 
Room 812 
Tallahaesee, FL 32399-1400 

Tracy Hatah 
Division of Legal services 
Florida Public Svc. Commission 
101 East Caines Street 
Tallahassee, FL 3239970863 
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CEIL'EIFIa96 09 BEIIVTCE 
D o o l O t  UO. PLOPIO-PZ 

I HEREBY CERTIFY that a copy of the focegolng 

ham bean furnished hy United Sta te8  Mail this a+."y o i  & 
, 1993 to: 
Robin HOttOO 
Division of Communications 
Florida Public semias 
commission 
101 mmt c3ainos street 
Tallahassea, Ffi 33399-0866 

Angela Green 
Division of Uqal servioee 
Florida Public avo. Commission 
101 East ~ainrs Street 
Tallahassee, FL 32399-0863 

~ o e e  h A. McGlothlin 

31s South Celhoun Street 
suite 716 
Tallahaesce, Florida 32301 

V i a k  E Oorden Kaufman 
WcWhi*Qr, Grandoff C Reever 

atty for FIXCA 

JoOoph Gillan 
J. P. G i l l a n  and AE5OCiateS 
Post office Box 543038 
Orlando, Florida 32854-1038 

Patrick K. wiggins 
Wiggins & ViLlaocrta, P.A. 
Post Office Drawer 1657 
Tallahamsee, Florida 3a302 
atty for Intermedia 

Laura L. Wilson, Emq. 
Xesser, Vickarn, Caparello, 
Madsen, m w i .  P Meets, PA 

Tmllahaaeu, K 3a3oa 
PO& Office BOX 1876 

atty for FPTA 

d- " 
charlas J. Beck 
Deputy Public Counsel 

111 w. dieon BCreet 
the eublio Counsel 

FL 32399-1400 

Michael Y. H e n r y  
EI Peleaommuniaations carp. 

Hopping oyd areon & same 
Post: Off&f$ BOX 6226 
Tallahassee, Florida 32314 

ai& Mrigbt 
Requlatory Analyst 
Division of Audit and Finance 
Florida public 8vo. Conmietaion 
101 mat -inen Street 
Tallahaaeee, FL 32399-0866 

Peter M. Dunbar 
mben, culpepper, D u n b a r  

G French, P.A. 
306 North Monroe Street 
Post O f f i c e  Box 10095 
Tallahassee, FL 32301 

Chanthina R. w a n t  
Sprint 
3065 cumberland circle 
Atlanta, GA 30339 

atty for WCI 

atty for F m  

ti 
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nichael W. W e  
AT&T Communications of the 
Southern states, Inc. 

106 East college Avenue 
suite 1410 
Tallahassee, Florida 32301 

Dan B. m d r i e k r o n  
Post Oftioc Box 1201 
Tallahamoee,.FL 32302 
atty for F W  

Benjamin H. D i c k e n s ,  Jr. 
Bloorton, HordkoFsKy, 

Jackson C. Riekens 
ala0 L Street, #.We 
Waehington, DC 20037 

A t t y  P W  Pla Ad HOC 

C. Everett Boyd, Jr. 
E r v i n ,  Varn, iracobe, Odcim 

305 South GaaSen 8W-t 
post O f f i o t a  Draw- 1170 
Tallabaeam, Florida 32302 

a t t y  for Spr in t  

Florida Pay Telephone 
Association, Tnc.  

President 
suite zoa 
8230 Baymeadowe Circle, west 
Jackeonville, I?& 32256 

& Ervin 

C / O  ern mCS c. N O r r b  

Monte Belotcl 
Florida Consumer Ackion Network 
4100 W. Kennedy B l v d . ,  Pl2S 
Tampa, E% 33609 

a ill L. Bryant, Jr., Eeq. 
Poley & Lardner 
S u i t e  450 
215 SouUI Monroe Street 
Tallahamsee, FL 32302-0508 

. A t t y  €or MRP 

Michael B. w a e y  
Aeefctant Attorney General 
Department ai Legal Affairs 
a00m 1603, The capi to l  
TallahaSBee, pfr 32399-1050 
I Mr. Douglae S. M e t c a l f  
communicationr Consultante, 
InC. 
631 8. Orlando me., Sui te  250 
P. 0. BOX 1148 
Winter Park, FL 32790-1148 

Mr. C e a i l  0 .  Bimpeon, Jr. 
Qaneral Attorney 
l&. Peter Q -  lime, Jr. 
General Attorney 
Regulatory Law O f f i c e  
Off ioe of the Judge 

Advocate General 
Department of the Army 
901 W o r t h  Stuart street 
Arlington, VA 22203-1837 

Ur. Wichael Fannbn 
ce l lu la r  O n e  
a735 Capital C i r c l e ,  NE 
Tallahassee, FL 32308 

Flora I(. Self, ESq. 
Kegocr, Vickero, Caparello, 
Uadeen, Lewirr ,  GolmnUr h Mete 
Post Office Bow 1876 

Aetya for KcCaw Cel lu l a r  
TalhhaESW, FL 32302-1876 
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I HEREBY C n F Y  that a aagy of the foregohg has been 

furniohed by Unitad states Nail this 5 
to: 

Tracy Batch 
DiviEiOn of hgal  serviaee 
F l o r i d a  Public S V C ~  Commission 
101 Eaot Gainer Street 
Tallahaeaeo, FL 32399-0863 

Charles 3. Beak 
Aosistant Public counesl 
office of the public Counsel 
111 W. Hadiao Street J 3a399-1400 
Roam 812 
Thllehaaaee, 

1 
Michael 8. Twomy 
Aosiatant Attorney General 
office of the qttorney General 
Department of Leqal Aifafrs 
The Capitol, R ~ 0 m  1601 
Tallahaseee, Florida 32399-1050 




