BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Notice of Sale of assets of )

MARTIN DOWNS UTILITIES, INC. to )

Martin County, Florida. ) DOCKET No.C]BQ€B*vuS
)

APPLICATION FOR SALE TO GOVERNMENTAL AUTHORITY

Applicant, MARTIN DOWN UTILITIES, INC. (*Utility"), by and
through its undersigned attorneys, and pursuant to Section
367.071(4)(a), Florida Statutes, and Rule 25-30.037(3), Florida
Administrative Code, files this Application for approval of the
transfer of all of the water and wastewater facilities operated
under Water Certificate No. 343-W and Wastewater Certificate No.
301-S located in Martin County, Florida, to Martin County, and

submits the following:

1 The full name, address and telephone number of Appli-
cant is:

Martin Downs Utilities, Inc.
Post Office Box 620

Palm City, FL 34990

(407) 283-9100

2. The name, address and telephone number of the represen-
tative of the Applicant to contact concerning this Application

is:

Martin S. Friedman, Esquire
Rose, Sundstrom & Bentley
2548 Blairstone Pines Drive
Tallahassee, Florida 32301
(904) B77-6555
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3. The full name, address and telephone number of the
governmental authority is:

Martin County Board of County Commissioners

Martin County, Florida

2401 S.E. Monterey Road

Stuart, Florida 33496

(407) 288-5421

4. The name, address and telephone number of the represen-

tative of the governmental authority to contact concerning this

Application is:

Johnathon A. Ferguson, Esquire

Assistant County Attorney

2401 S.E. Monterey Road

Stuart, Florida 34996

(407) 288-5440

Si, Pursuant to the terms of the Agreement of Purchase and
Sale by and between Martin Downs Utilities, Inc. and Martin
County, Florida, the County on April 29, 1993 obtained from the
Utility a copy of the annual report as filed by the Utility with
the Florida Public Service Commission for the calendar Yyear
ending December 31, 1992. The County obtained from the Utility
all schedules of rates, fees and charges, and policies and
procedures in effect at the time the Agreement of Purchase and
Sale was executed and through Closing. The information required
to be considered by Martin County, Florida pursuant to Section
367.071, Florida Statutes, was considered by the Board of County

Commissioners and the appropriate public interest findings have

been made and are contained within the County's records.



6. pursuant to the Agreement of Purchase and Sale by and
between Martin Downs Utilities, Inc. and Martin County, Florida,
all customer deposits and the accumulated interest thereon, have
been transferred and assigned to Martin County, Florida. A copy
of the Agreement of Purchase and Sale, as amended by the Memoran-
dum of Understanding is attached hereto as Exhibit "A".

y {8 Simultaneously with the filing of this Application the
Utility is paying all outstanding regulatory assessment fees and
filing the final Regulatory Assessment Fee Return with the
Division of Administration of the Florida Public Service Commis-
sion. A copy of that filing is attached hereto as Exhibit "B".

B. The transfer of the assets of Martin Downs Utilities,
Inc. took place on August 12, 1993.

9. Attached are the originals of Water Certificate No.
343-W and Wastewater Certificate No. 301-S for cancellation.

WHEREFORE, MARTIN DOWNS UTILITIES, INC. requests that this
Commission approve the sale of its water and wastewater assets to
Martin County, and cancel its water and wastewater certificates.

Respectfully submitted this 17th
day of August, 1993, by:

ROSE, SUNDSTROM & BENTLEY

2548 Blairstone Pines Drive

Tallahassee, Florida 32301
(904) 877-6555

Wit

MARTIN S.)] FRIEDMAN

martin\govsale.app



1465L Revised 5-15-°"7

Draft #12 . .

AGREEMENT OF PURCHASE AND SALE

This Agreement of Purchase and Sale (the "Agreement") is made and
entered into this 26th day of ' Mav . 1987, between
MARTIN DOWNS UTILITIES, INC., a Florida corporation, (hereinafter
called the "Seller"), and the BOARD OF COUNTY COMMISSIONERS OFf

MARTIN COUNTY, FLORIDA, a political subdivision of the State of
Florida, (hereinafter called “County").

RECITALS

A. Seller and Southern Land Group, Inc. are wholly owned
subsidiaries of Southern Realty Group, Inc.. Southern Realty Group,
Inc. and Southern Land Group, Inc. are parties, along with County,
to the Martin Downs Planned Unit Development Zoning Agreement dated
Auqust 8th, 1980 and recorded in Official Recerds Book 502, Page
1646, public records of Martin County, Florlﬁa.

B. Paragraph 15 of Exhibit "F" to that P.U.D. Agreement provides.as
follows:

The Applicant shall work with Martin County
toward establishing a cooperative arrangement to
provide expandecd water supply and sewage
treatment facilities capable of serving Palm City
residents outside of Martin Downs. The developer
will supply hydraulic capacity within its water
distribution system to serve areas outside of
Martin Downs. The developer will supply
hydraulic capacity within its water distribution
system to serve areas outside of the PUD(r). The
size and location of this service shall be in
accordance with the recommendations made by Tom
Russo, P.E., of Gee & Jenson, Inc., in his August
1, 1980 letter to Thomas Sansbury and the
recommendations that may be made by Martin
County's consulting engineers. The developer
agrees that if and when County elects to acquire
the subject water and sewer facilities, then the
water and sewer plants and plant sites will be
conveyed at developer's cost, less depreciation,
or fair market value, whichever is less, unless
it is mutually agreed between County and
developer that another formula would aid
expansion or bond financing of the service, and
condemnation shall not be required.

C. The Seller owns and operates a water treatment and distribution

system (hereinafter sometimes referred to as the "Water System") and
a sanitary sewage collecton, treatment and disposal system

Exhibit "A"



_________ sooww wem w3el3 Or LNe Tacllltles of the Utility
System to inance all or a portion o :he cost of excess
system ¢ city originally acquired additions,
extens:o.or‘ improvements to the U ity System made
necessary by the inclusion or expected inclusion of such
new customers. Capital Facilities Charges shall not
include normal rates and charges to defray costs of
connection to the Utility System.

Certificates. "Certificates" shall mean those Certificates
of Public Convenience and Necessity issued to the Utility.

Closing. "“Closing" shall mean the consummation of the
transaction contemplated herein, as more fully described in
Paragraph 12.

Closing Date. "Closing Date" shall mean the date on which
the parties hereto close the transaction contemplated
herein which shall be one hundred twenty (120) days
following Seller's delivery of written notice to the County
of its intent to accelerate the closing date or within one
hundred fifty (150) days following Seller's initial
delivery of all documents required by Paragraph 6 of this
Agreement, whichever date is later, but in no event later
than May 26, 1994, unless an extension of such time is
mutually agreed upon in writing by the parties.

Closina Period. "Closing Period" shall mean the period of
time commencing on the date of execution of this Agreement
and ending on the Closing Date.

Commission. “"Commission" shall mean the Board of County
Commissioners of Martin County, Florida.

County. "County" shall mean Martin County, a political
subdivision of the State of Florida.

County Attorney. "County Attorney" shall mean the County
Attorney or the Assistant County Attorney for Martin
County, Florida,

County's Engineer. "County's Engineer" shall mean William
M. Bishop Consulting Engineers, Inc. of Tallahassee and
Jensen Beach, Florida or as otherwise designated in writing.

Developer Agreements. "Developer Agreements” shall mean
those agreements however styled that are entered into on or
before the Closing Date by Seller wherein the Seller has
contracted to render certain Utility services to the
contracting owner or developer in exchange for certain
payments, including any agreement for refunding to
developer amounts advanced for main extensions, when
applicable.

Excluded Assets. "Excluded Assets" shall mean thcse assets
described in Paragraph 3 and which are not included in the
Purchased Assets.




Quring tne i< mMontn period preceding the date of
determininc he Purchase Price, adjus 3 to annualize
revenue r 1ved from new connection dded during said 12
month peri®™, less estimated Operati Expenses during the

12 month period following acquisition of the Utility System
by the County.

Operating Expenses. “Operating Expenses" shall mean
expenses reasonably anticipated to occur with County
operation of the Utility System, which shall include:

those

(1) operation and maintenance of utility plants and

Piping
system.

(2) expenses incurred in purchasing and installing meters

(3) County legal, administrative, accounting and other
intraservice expenses at the rate allocated from other

County utility systems-at the time of acquisition of
the Utility System

(4) renewal and replacement reserve account funding in an
amount equal to 5% of the Utility System's prior
years' Operating Income.

Operating Income. “Operating Income" shall include the
recurring revenues of the Utility System received from the
following sources:

(a) basic service charges for prouviding water and/or sewer
services

(b) commodity charges or gallonage rate charges
(c) meter installation fees
(d) 1interest earned on the above working accounts

(e) gquaranteed revenues for reservation of service, if
insurable or ratable as determined necessary by the
County's financial advisor

(f) any other customer produced recurring revenue source
that is insurable or ratable, received in the course
of providing a utility service to the customer.

Purchased Assets. “"pPurchased Assets"” shall mean those
assets described in Paragraph 2 and which are not included
in the Excluded Assets.

Purchase Price. "Purchase Price" shall mean the amounts
described in Paragraph 4.

Seller. "Seller" shall mean Martin Downs Utilities, Inc.

Sewer System. "“Sewer System" shall mean the sanitary
sewage collection, treatment and disposal system operated

by the Seller.




VaEnack, r.m. Or @3 OTnerwlse designated in writing.

Seller' ngineer. "Seller's Engi.r" shall mean
Environ tal Concepts in Design, .. or as otherwise
designated in writing.

Utility System. "Utility System" shall mean the
compination of the Sewer System and the Water System
presently owned and operated by the Seller and any
subsequent improvements and/or additions thereto which
serves customers in the area depicted on Exhibit K hereto
or as expanded according to law.

Water System. "Water System" shall mean the water
treatment and distr@butiqn system operated by the Seller.

2. Purchased Assets. For convenience, the term "Purchased
Assets" shall be used to designate the assets, business properties
and rights which the Utility owns or in which it has an interest
(but shall not include the "Excluded Assets” described in Paragraph
3 hereof), and any subsequent improvements or additions thereto
which are being purchased hereunder by County and which include the
following:

(a) The real estate owned by the Seller described in Exhibit A,
and all buildings and improvements owned by the Utility located
thereon, and any additions or improuvements thereto during the
Closing Period.

(b) All easements, licenses, rights-of-way and consents owned
by Seller for the construction, operation and maintenance of the
Utility System, including but not limited to the easements
specifically set forth in Exhibit B, and all those acquired during
the Closing Period.

(c) All water treatment plants, water supply and distribution
facilities, sewage treatment plants, sewage collection and disposal
facilities of every kind and description, including but not limited

to water and wastewater treatment plants, buildings, lift stations,



paFcolation ponds, . .er wells, supply pipes, . llection pipes or
facilities, ualues.'eters. meter boxes, servi connections, lift
and pumping stations and all other physical facilities and property
installations now owned by tpe Seller under the name of Martin Downs
Utilities, Inc. and any subsequent improvements or additions
thereto. Seller has the right to repair, replace and maintain the
inventory items on a reasonable basis and to substitute any
inventory item with another of equal quantity and quality during the
Closing Period.

(d) ARll franchises of every character whatsoever related to the
Utility System and all certificates, immunities, privileges,
permits, licenses, license rights, easements, consents, grants,
ordinénces. leaseholds, rights-of-way and all rights to construct,
maintain and operate plants and systems for the procuring,
distribution and transmission of water and for the collection,
treatment and disposal of sewage and every right of every character
whatever in connection therewith; all agencies for the supply of
water to Seller; all water rights, flowage rights, and riparian
rights, and all renewals, extensions, additions or modifications of
any of the foregoing; all rights granted to Seller under
Certificates, as defined herein.

(e) All of the personal property of the Seller, tangible and
intangible, including inventory subject to reasonable fluctuations,
exclusively used by the Seller in connection with the Utility System
as described in Exhibit C attached hereto, and all subsequent
improvements or additions thereto.

(f) One or more copies of all past and current customer billing

records and meter books, prints, plans, engineering reports,



_______ I TMELpmEntT manuals, and other
information requirec .y County which are in ’.ession of Seller or
h

its agents on the osing Date Pertaining to e operation of the

Utility System.

(9) One set of record drawing;, including as-built drawings
when available, showing all facilities of the Utility System,
including structural, mechanical and electrical details. Such
drawings shall also include any original tracings, sepias. or other
reproducible material whe?e sﬁme ig in possession of Seller.

(h)y &All rightF. privileges and obligations of the Seller under
the Developer Agreements described in Exhibit D attached hereto, or
executed prior to the Closing Date in.the form provided in Exhibit
"E" hereto or as otherwise consented to by the County as provided
for hérein, including amounts previously paid Pursuant to any
Developer Agreement for which the obligations of the Seller to the
Developer have not been fully satisfied or extinguished and all
amounts that remain payable to the Seller Pursuant to any Developer
Agreements executeé on or before the Closing Date however
denominated, including but not limited to, connection charges or

contributions-in-aid-of-construction.

3. Excluded Assets. The Seller and County expressly agree that

there is hereby specifically reserved to the Seller the following

assets:

(a) Cash and Bank Accounts. All cash and bank accounts of the

Seller except customer deposits.

(b) Customer Accounts Receivables. Customer accounts

receivable from services rendered to customers by the Utility System

that exist on the Closing Date. The Seller and the County hereby



ceem meme- s =3 s~ sime soEew wwaLONEr alLCOUNtS receilvables shall be
aﬁministered pursu to Paragraph 9(d) hereo

(c) Deposits. Telephone and electric utility deposits and
deposits on equipment loaned to the Seller by chemical purveyors or
others shall be the property of the Seller,

(d) Seller hereby retains all rights to the name and good will

of the Florida corporation, "Martin Downs Utilities, Inc."

4. Purchase Price.

(a) The total Purchase érice‘for the Purchased Assets, subject
to prorations and_adju{tments déscribed herein, shall be determined
within 90 days of Seller's exercise of its right to accelerate the
Closing Date or ninety (90) days prior to May 26, 1994, whichever
date is earlier, by:

(1) capitalizing the Net Income of the Utility System at
the then prevailing water and sewer revenue bond interest rate,
with 110% debt coverage, provided that market conditions can
support a bond issue at such coverage amount. If the market
conditions wili not support such coverage, the coverage amount
shall be increased to the amount necessaéy to insure or rate the
water and sewer revenue bonds, as determined to be necessary by
the County's financial advisor. In no case shall the coverage
exceed 125%. The bond repayment period used shall be thirty
(30) years.

(2) deducting from the resulting bond amount the following
expenses of the utility acquisition:

i) Bond reserve account funding equal to the
maximum annual principal and interest payment
due over the life of the bonds-issued to pay the

Purchase Price.



ii!' Jnderwriter's discount t-nse

Bond counsel's fee
.v) Bond issuance costs to include but not be
limited to: . -
a) printing costs
b) financial advisor's fee
¢) consulting engineer's fee, including all
costs and fees to appraise the value of
the assets.
vi) The County's title insurance costs at the
promulgated rate.

vii) Martin County administrative and legal expensés,
to equal $25,000 as adjusted by the percentage
change in the Consumer Price Index between the
date of execution of this ﬁgreement and the
Closing Date.

viiﬁ) Out of pocket expenses incurred or paid by the
County for negotiations pertaining to the
acquisition of Martin Downs Utilities prior to
the date of entering into the Purchase and Sale
Agreement for such acquisition on November 12,
1985.

b. In no event shall the Purchase Price exceed the cost of
replacing the Purchased Assets, less depreciation calculated on a
straight line basis and extraordinary maintenance expenses at the
time of determining the Purchase Price.

¢. In calculating the Purchase Price the parties shall follow

the Example attached hereto as Exhibit O, except to the extent that



..... SusSTATS SERSsESeE R e LY PrOVITIONS NAreEN,  IA the eveént of
S:.ICh conflict the +isions of this Paragrabe shall control.

d. The Purchase Price shall be determined by the County's
consulting engineer subject to approval by the Seller. 1In the event
the parties cannot agree on the correct Purchase Price pPursuant to
the terms of this Agreement, any dispute shall be submitted to and

resolved by the decision of the president of the Florida Engineering

Society or his designee.

5. Payment of Purchase ﬁrice.- On the Closing Date, as herein
defined, the Purchase P}ice. p1u§ or minus prorations and
adjustments provided for herein, shall be paid to the Seller in
cash, received wired funds, or a cashier's check from a local
lending institution, in accordance with the terms herein. The
Purch;se Price shall be payable at par.

6. Furnishing of Documents. Within sixty (60) days after the

execution of this Agreement, the Seller will furnish to the County
the documents listed below. The County shall have thirty (30) days
after receipt of sdch documents to review and approve same, which
approval shall not be unreasonably withheld. Failure to object to
such cdocuments within the thirty (30) day period shall constitute
approval unless Seller agrees to an extension of time, which
agreement shall not be unreasonably withheld.

Exhibit A: A legal description and survey prepared by a Land
Surveyor registered in the State of Florida of all the real estate
owned by the Utility in connection with the Utility System and which
shows the locations of all buildings and improvements thereon.

Exhibit B: A description of all private easements and
rights-of-way owned and/or legally used by the Seller for the

construction, operation and maintenance of the Utility System, all

10



=T Tt trmmemrsssesss oo cn© LOUNTY.  MAPS showing the location
o.? such easements ch true copies of the e.ment agreements
containing the lege descriptions of the lands will be sufficient
for purposes of this Exhibit. Easements located or shown in
recorded plats and rights to locate lines in public rights-of-way
shall be included in this Exhibit. This Exhibit shall be updated at
the time of Closing.

Exhibit C: Inventory of all equipment, vehicles, tools, parts,
laboratory equipment, oFFice-equipﬁent, unset or reserved meters,
and other personal_propbrty locaied on or in connection with the
property being acquired by the County pursuant to this Rgreement and
that the Seller uses in normal operation of the Utility
System,together with a schedule showing the nature of the omnership
or usé rights thereof of the Seller. With respect to this personal
property, the Seller represents that the same will not be depleted
prior to the Closing, except in the normal and qrdinary operations
of the Utility System by the Seller. This Exhibit shall be updated
at the time of Cloéing.

Exhibit D: A schedule and copies of all pending Developer's
Rgreements entered into between the Seller and owners and developers
of property regarding water and sewer to be provided to the
properties of such parties as of the date hereof. This Exhibit
shall be updated at the time of Closing.

Exhibit E: The standard Developer's Agreements and Refund
Agreements to be used by Seller during the Closing Period. Seller
shall submit the proposed Developer Agreement and Refund Agreement
set forth in Exhibit "E-1" to the Public Service Commission for

approval immediately upon execution of this Agreement. Until such

11




time as Exhibit "E-'" 1s approved by the Publ® Service Commission,
Developer shall u.tha Agreement set forth .E:hibit WE_2"

Seller shall provide the County with copies of all such
agreements entered into immediately upon execution. The Seller
shall not execute any Developer ﬁgreemént or Refund Agreement during
the Closing Period other than in the' form attached as Exhibit "g“
without the written consent of the County, which consent shall not
be withheld unreasonably. A request for such consent shall be
submitted in writing to the County Administrator or his designee.
The County Administrat;r or his designee shall have ten (10) days to
respond to such request. Failure to object to the request within
the ten (10) day period shall constitute consent to the proposed
modification.

Exhibit F: All plans and specifications available to Seller,
including profiles, showing the water treatment plants and sewage
treatment plants of the Utility System as now constructed
(as-built), togetper with the map showing the water distribution
lines, sewage collection lines, and 1lift stations and appurtenances
as now constructed (as-built), and all other facilities constituting
the Water System and Sewer System as further defined in paragraph
2(g) hereof. This Exhibit shall be updated at the time of Closing.

Exhibit G: Schedule of rates, fees and charge; in effect at the
time of this Agreement. This Exhibit shall be updated at the time
of Closing.

Exhibit H: Copies of permits, applications, or other documents
issued to Seller, together with effective dates and expiration dates
(if any), demonstrating approval of the facilities of the Utility

System by all applicable government authorities, including, but not

12




samisiew CU.
(a) the Flori vepartment of Environme Regulation or its
regulato?predecessor, r.l

(b) Martin County Health Department,

(c) South Florida water Mana;ement District,

(d) the PSC; and

(e) the County.

This Exhibit shall be updated at the time of Closing.

Exhibit I: A list of cuétomgé deposits by name and account
number, setting quth the amount of each individual deposit and
aggregate total thereof. These items shall be furnished by the
Seller at least ten (10) days prior to the Closing Date and will be
updated to the Closing Date.

E;hibit J: Copies of Seller's "Annual Report" for 1983, 1984,
and 1985 as filed with the PSC. Seller shall provide the County

with all subsequent annual reports filed with the PSC upon such
filing. :

Exhibit K: Ha; on which there is outlined the service area
which the parties will attempt to serve with the system to be
acquired herein, as described in paragraph 9(a).

Exhibit L: A list of the other contracts, leases, and
agreements to be assumed by the County pursuant to Paragraph
10(a)(iii) of the Agreement. This list may be updated or added to
at the time of Closing only with the consent of the County, which
consent may be withheld for any reason.

Exhibit M: 1) A list of all known pending actions, suits,
proceedings or investigations involving Seller. 2) A l1ist of all
pending actions, suits or proceedings for which County agrees to

assume liability. These lists may be updated or added to at the

13



SE R A e S0 Al 3 ~itey wasu siw (ONsent OF the County which consent

m;ny be withheld Fo..ny reason. .

Exhibit N: 1) Description of all plant improvements and other
works in progress. 2) Descriptioq of all improvements to be
completed prior to the Closing Date. This document shall be updated
120 days prior to the Closing Date.

7. Representations and Warranties of the Parties. Each of the

parties hereto represents and warrants to the other as follows :

(a) Seller hereby repre;ents ;nd warrants to County and
acknowledges that the Cbunty is }elying upon each of the following
such representatﬁons and warranties as a material inducement in the
acquisition of the Purchased Assets and the transaction contemplated
hereunder: |

(i) It has good, marketable title to the real and tangible
personal property which is to be conveyed, free and clear of all
liens, claims and encumbrances, legal or equitable, except as
provided for ip this Agreement.

(id) It Qill deliver as provided for in this Agreement
copies of all its Developer Agreements,

(111) It has not heretofore entered into any contract
which obligates it to extend the Water System or the Sewer
System or to furnish water or sewer services in addition to the
services now being rendered by it, except as set forth in the
Developer Agreements described in Exhibit D attached hereto.

(iv) That prior to closing, it will not, without the prior
written consent of the County, dispose of the Utility System or
any part hereof except as otherwise permitted herein.

(v) There are presently no known actions, suits, or

proceedings pending against the Seller, and there are no

14



e e e * ~nvsmn Lw Lnie Jeller whlch are threatened against the

Seller that would 'GI‘SEIH affect this tr‘anS.ion or the operation
of the Utility System being sold hereunder.

(b) The County represents and'warrants to Seller and
acknowledges that the Seller is relying upon each of the following
such representations and warranties as a material inducement in the
sale of the Purchased Assets and the transaction contemplated
hereunder:

(i) Martin County ig and'shall be at the time of Closing a
duly organized and validly existing political subdivision of the
State of Florida, and the County has and shall have at the time
of Closing the power to Purchase the Utility System in
accordance with the terms of this Agreement.

| (11) The County has or shall have at the closing full

- Power and authority without any restriction whatsoever, to
execute, deliver and perform this Agreement and any ancillary
documentation as shall be necessary to consummate the
transaction. The execution and delivery of this Agreement on
behalf of the County has been authorized and no further action
is or shall be required to approve the execution and delivery of
this Agreement.

(1311) The execution and delivery of this Agreement, and
the consummation of the transaction contemplated hereby, and the
compliance with the terms and conditions hereof by the County do
not conflict with or result in a breach of any law, resolution,
note, mortgage, lease, indenture agreement, judgment, decree or
other instrument or restriction to which the County is a party

or by which it is bound; or, if such conflict or breach would

15



e eitei maet weewr , wuave: 2 wi' COANSENTS TO wnich shall have been
obtained prior .Closing.

(iv) There are presently no actions,’:its. or proceedings
pending again;t the County, and there are no investigations
known to the County which are threatened against the County that
would adversely affect this transaction.

(v) The County has complied with or will comply with prior
to Closing all Florida Statutes, rules or regulations applicable
to the purchase of a pribatelg held utility system by a
governmental entity. |
(c) All of the representations and warranties contained in this

Agreement or in any statement, certificate or exhibit furnished or
to be furnished to the Seller by the County or to the County by the
Sellér pursuant to this Agreement, or in connection with the
transactions contemplated herebj, shall continue to be true as of
the Closing Date and the liability therefore shall survive the
Closing. No such tepresentations or warranties by the County or
Seller omit or wili omit to state any material fact. The County and
Seller shall have no duty to investigate or inguire regarding the
accuracy or veracity of any representation or warranty of the County
or Seller and it shall be deemed reasonable for the County and
Seller to fully rely upon same. In the event that any of the
County's or Seller's representations or warranties should prove to
be materially untrue, and if after giving the other party written
notice of the default the other party has failed to cure such
default within sixty (60) days, the County or Seller may, at its
option, terminate this Agreement at any time prior to the Closing by
providing notice to the other party of that party's exercise of its

option to terminate. Such termination shall be treated as a default

16




T T T ~= scEa ocucur’ appropriate remediles

p-r‘ouided in paragr. 19 of this Agreement. .

8. Inspection of Utility Systems, Condition of Purchased Assets

at Closing.

r

(a) Inspection. The County, and its agents, employees and

other representatives, shall have the right to enter upon Seller's
property at all reasonable times prior to the Closing Date for the
purpose of inspecting the Purchased Assets and the Utility System
and conducting such studies..tests.and examinations as the County
deems reasonably necesshry or apﬁropriate to conclude the purchase
of the Utility System; provided, however, that all such activities
shall be at the sole cost and expense of the County and shall not
interfere with the operation of the Utility System by Seller. Thé
COuntQ shall protect, defend, indemnify and hold harmless the
Seller, its employees, agents, successors and assigns from any and
all liabilities, actions, suits, mechanics' lien claims, judgments,
losses, costs, expenses (including, without limitation, reasonable
attorney's fees ané all costs and fees on appeal), claims and
demands whatsoever incurred or suffered by or made against the
Seller, its employees, agents, successors, and assigns, arising out
of, or in connection with any such activities by or on behalf of the
County. After all such tests and investigations are completed, the
County shall promptly restore the Purchased Assets and Utility
System to the condition they were prior to making such tests and
investigations. Notwithstanding anything herein to the contrary,
the County shall not be entitled to possession of the Purchased
Assets or the Utility System prior to Closing except for the
aforementioned investigation purpose. The obligations and indemnity

on the part of the County in this provision shall survive the

17



Ciosing provicec the County receives writter notice of such ¢laim or

demand within th..y (30) days of actual nc.e by an officer or

director of Seller.

(b) Condition of Purchased Assets. The condition of the
property, plant and all equipment included in the Purchased Assets
will be good, operable and reasonably acceptable on the Closing Date.

(¢c) Assianment of Rights of Action. Notwithstanding the

foregoing, the Seller agrees to assign to the County any and all
rights, to the extent that tﬁeg &r; assignable, that the Seller may
have against any engineér or other professional that certified to
the Seller the construction or operation of the Utility System. The
Seller agrees to intervene or enforce any such rights in the event
it)is ever determined that the County has no standing to enforce the
right; assigned under this Paragraph, provided the Seller will not
have any liability as provided in this paragraph and provided that
the County will be responsible for all expenses, including costs and
attorneys fees, arising out of the Seller's enforcement of such

rights. The provisions of this Paragraph shall survive the Closing

or any termination of this Agreement.

$. Miscellaneous Agreements. The County and the Seller agree

as follows:

(a) Ovperation of the Utilitv System during the Closing Period:

notice to Martin County of director's meetings. Seller shall

continue to own the Utility System during the Closing Period and
shall operate the System pursuant to the uniform policies and
procedures attached hereto as Exhibit P, subject'to approval by the
Public Service Commission as provided for in paragraph 9(b). Seller
will extend its service area to encompass properties outside the

Martin Downs PUD as shown on the map attached hereto as Exhibit K.
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The County agrees no.to object to such extensi’ of the Seller's
service area. Seller shall notify the Martin County Administrator
of all méetings of its Board of Directors by mail no less than three
(3) days prior to any such meeting. Not more than two (2)
representatives designated by the County shall be permitted to
attend all meetings of Seller's Board of Directors for observation
and to provide input from the County's perspective. The County's
representative shall not however have any voting rights on the
Seller's Board of Directors.

(b) Seller's reorganization and approval by Public Service

Commission. Seller shall complete reorganization and restructuring

of its operations, and shall submit proposed rate changes to the
PSC, establishiné the nondiscriminatory policies of Seller set forth
in Exhibit P prior to January 1, 1988. Seller shall use its best
efforts to obtain all required regulatory approval of such rates and
policies.

(c) Assignment and Assumption of Developer Agreements. On the

Closing Date, the Seller shall assign to the County and the County
shall assume in writing all the obligations and rights of Seller
relating to all Developer Agreements listed on Exhibit D attached
hereto and all Developer Agreements entered into by Seller, as
provided for herein, during the Closing Period.

Seller shall transfer to County Capital Facility Charges
collected by Seller under Developer Agreements attributable to
obligations of the Seller to the Developer which have not been fully
satisfied or extinguished as of the date of this Agreement.

(d) Customer Deposits and Accounts Receivable. At closing the
Seller will transfer all Customer Deposits, plus accrued interest

thereon as required by the Public Service Commission, to the County

19



with a list of Custog"s and the amount of depog for each customer.
On or about the Closing Date, the Seller and the County shall
jointly cause the meter for each customer's water and/or sewer
account to be read. The County shall bill and collect for all water
and wastewater service not previously billed for by Seller as of the
Closing Date. The County shall rebate to Seller its share of
revenues collected based on the joint meter reading. 1In the event
any customer of the Utility System does not pay his bill for water
and/or sewer service provided by Seller within thirty (30) days
after such bill is rendered, including all prior délinquent

accounts, if any, the County agrees that, at any time thereafter, if
reasonable efforts at collection have been made by the County and
failed, upon written request from the Seller, the County will
interrupt water service to any such delinquent customer until all of
said charges have been paid or a period of ninety (90) days has
elapsed, whicheuer may occur first.

At the elapse of the ninety (90) day period, the Seller shall
aduise the County of any unpaid bills and the County shall remit to
the Seller the amount due on the bill from the Customer Deposit
Account. The County's liability shall be limited to the maximum of
the deposit plus any accrued interest ‘thereon transferred by
Seller. If the bill is less than the deposit, the County may retain
the balance. On the Closing Date the parties shall execute and
enter into the Deposit Indemnification Agreement attached hereto as
Exhibit Q.

(e) Eséoppel Letters. Prior to Closing, Seller shall furnish

to the County an estOppellletter from the holders of all existing
mortgages on the real and personal property, containing information |

relating to the amount necessary to release same. Seller further
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‘personal propert.t the Closing or from Fu. received at the

Closing.

(F) Utility Electric Service. On the Closing Date the Seller

will use its best efforts to cause the electric service used in
connection with the Utility System to be transferred to the account
of the County. The Seller shall be responsible only for payment for

all such electricity service rendered to the Seller through and

including the Closing Date.

(9) Renewals of Permits. The Seller shall apply for and use
due diligence to obtain renewal of all Permits which will expire
prior to ninety (90) days subsequent to Closing. The County will
reimburse the Seller at the Closing for any costs of renewing anj

such.Permits.

(h) Cancellation of Certificates. The parties hereto recognize

and agree that the Seller has the right to transfer its Utility
System to a governmental unit with the automatic approval of the PSC
pursuant to SectiBn 367.071(3), Florida Statutes. Upon closing the
transaction contemplated by this Agreement the parties shall so
notify the PSC. The Seller hereby agrees to tooperate with the
-County after Closing in securing the cancellation of the Water and
Sewer Certificates.

(i) Lease of County lines. During the Closing Period Seller

shall operate and maintain previocusly installed County water and
sewer’lines, as provided in the Lease Agreement attached hereto as
Exhibit R. Simultaneously with execution of this Agreement, Seller
and County shall execute such Lease Agreement.

(j) Martin Downs Utilities, Inc., Personnel Protection. The

County agrees to offer employment to all personnel of Seller who
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tmploymant shall .oFFered commensurate uit.ob description being
equal or superior to the job description of Seller and with salarijes
being adjusted to the County's pay Plan. Fringe benefits will be
consistent with th County's uniform benefit program. .

(k) Broker. The County and Seller each represent to the other
that they have not disclosed this Agreement or the ;ubject matter
hereof to any real estate broker, agent, salesmen, or finder so as
to create any legal righi or'claiﬁ in any such broker, agent,
salesmen, or Findgr for a real estate commission, finder's fees, or
similar compensation with respect to the negotiation and/or
consummation of this ngreemgnt or the conveyance of the Property or
the Utility Svstem by the Seller to the County. Seller and the |
Count§ hereby indemnify and agree to hold and save the other
harmless from any claims (or any expenses related thereto, including
expenses for attorney's fees, including fees or costs for any
appeal, incurred iq defending any such claims or in enforcing this
indemnity) for any‘real estate commissions, finder's fees, or
similar compensation arising out of or in any way connected with any
claimed agency relationship with the indemnifying party and relating
to the subject matter of this Agreement. This paragraph 9K shall
survive the Closing or termination of this/ﬁgreement.

(1) ©On the Closing Date the parties shall enter into the
Indemnification Rgreement attached hereto as Exhibit S.

(m) Upon full payment of the principal and interest on the
bonds issued by the County to pay the Purchase Price, or when the
amounts deposited in the Debt Service account are sufficient to pay
same, the amounts outstanding in the Bond Reserve account described

in paragraph 4(2)(i) shall be refunded to Seller.
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Rgreement . . .

(111) County shall have assumed in writing the obligations of
the Seller contained in all Developer Agreements described in
Exhibit D, and all subseqqen{ Developer Agreements entered into
in accordance with this Aqreement, and have also assumed
Seller's obligations under any and all written contracts,
leases, and agreements with respect to the Utility System
described in Exhibit L sﬁbjec£ to the exceptions stated in this
Agreement.- .
(iv) The County shall have performed all the material
undertakings required to be performed by it under the terms
hereof prior to or at Closing.
(u) The County shall have furnished to the Seller prior to or
at the Closing a written opinion of the County Attorney that,
according to the present state of the law in Florida:
(1) The Founty has full power and authority to purchase
the Utilily System and to comply with the terms and
provisions of the Agreement of Purchase and Sale.
(2) The County is not prohibited by law or decree of a
court of competent jurisdiction from consummating the
transaction contemplated by the Agreement of Purchase and
Sale.
(3) The Board of County Commissioners of the County has
taken all actions and proceedings and adopted all
resolutions as necessary to authorize the purchase of the
Utility System and the execution of the Agreement of

Purchase and Sale.
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mechanism for tra.erring all contributions.-aid-of-constpuctmn

to the County during the Closing Period for the purpose of legally
avoiding the payment of taxes on such contributions for the ultimate
benefit of the consumer. ’

(o) If at any time during the Closing Period, the County
assumes rate-making and regulatory authority over the Utility System
which 1s now exercised by the Florida Public Service Commission,
either in whole or in part, ihen éhe pa;ties agree to make whatever
changes to this nqreemént are néces;ary to effectuate the purposes
of this Agreement as if the Utlity was still regulated by the
Florida Public Service Commission. It is the intent of the parties
that no change of regulatory or rate-making authority from the
Floriﬁa Public Service Commission to the County should in any way
adversely affect the rates, fees, charges, interest rates and other
factors which influence the purchase price of the Utility
differently than ?F the Utility were regulated by the Florida Public

Service Commission.

10. Conditions Precedent to Closing.

(a) The obligation of the Seller to close the transaction
contemplated by this Agreement is subject to the condition that, at
or before the Closing Date:

(i) The County shall not be prohibited by law or decree of a

court of competent jurisdiction from consummating the

transaction.

(ii) The Board of County Commissioners of Martin County,

Florida, shall have taken all actions and proceedings and

adopted all resolutions or ordinance necessary to authorize the
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(4) The Aqreement of Purchase and Sa'e has been duly

executed. the County and is a b:m’ obligation of the
County.
(%) There are no actionf, suits or proceedings pending or
to ;he best of counsel‘s'knouledge, threatened against the
County that would prevent the operation of the utility
System, make ineffective the acquisition of the Purchased
Assets or prevent the County from having the ability to
close the transactibn or-pay the Purchas; Price of any part
thereof at or after the Closing.
(vi) There is and shall be no material error, misstatement or
omission in the representations and warranties of the County.
(vii) The County shall have performed or complied with all
égreements and conditions required by this Agreement to be
performed or complied with by it prior to or at the Closing.
(viii) All instruments and documents required to carry out this
Rgreement or incidental thereto and all other related matters

shall have been approved as to form and correctness by the

County Attorney.

(b) The obligation of the County to close the transaction
contemplated by this Agreement is subject to the condition that, at
or before the Closing Date:

(i) There shall not be pending or threatened on the Closing

Date any action or proceeding which will prevent the operation

of the Water and Sewer System, make ineffective the acquisition

of the Purchased Assets or prevent the County from having the

.ability to close the transaction or pay the Purchase Price and

any additional payment or part thereof at or after the Closing.
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(33) The Countv's obligation to close thy< transaction and to
pay the Purch. Price is contingent upo‘he County being able
to obtain financing to make the purchase described herein. The
County shall make a good Faitp and diligent effort to obtain
such financing in order to close the transaction pursuant to
this Agreement. Seller or its assigns shall have the right, at
Seller's option, to accept bonds in lieu of cash in satisfaction
of the purchase price payment provided for herein. The interest
rate on such bonds accepéed p; Seller shall be as requested by
Seller, provided that such interest rate shall not exceed the
rate allowed by Florida Law without resort to administrative
appeal.
(iii) The Seller shall have furnished to the County a writteﬁ
opinion of counsel for the Seller, to the effect that:
(1) The Seller is a validly existing corporation in good
standing under the laws of the State of Florida;
(2) The Seller is legally authorized to carry on its
utility business under the laws of the State of Florida:
(3) This Agreement has been duly executed and delivered by
the Seller and is a binding obligation of the Seller:
(4) The Seller is not limited by law or decree of a court
of competent jurisdiction from consummating the transaction
contemplated by this Agreement; and
(5) There are no actions, suits or proceedings pending or,
to the best of counsel's knowledge, threatened against the
Seller affecting the Utility System or affecting the
ability of the Seller to transfer the Utility System at law
or in equity before any federal, state, county, municipal

or government court, department, commission, board, bureau,
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agency operati. permits applicable to I:I’.Jtility System.
(¢) In the event either party does not satisfy the conditions

required of it prior to closing, the other party may,

-

at its option,
waive the condition and proceed to close, agree to an extension of
the Closing Date to allow time to satisfy the condition, or |
terminate the Agreement and if a breach has occurred, exercise 1its

rights under paragrah 19 of this Agreement.

11. Title, Title Insurance, Permitted Encumbrances.

(a) JTitle The Seller shall by statutory warranty deed conuvey
to the County on the Closing Date fee simple-title to the real
property described in Exhibit A to this Agreement and any additions
or improvements thereto ("Property"). Ninety (90) days prior to'the
Closéng Date, Seller shall provide the County a title insurance
commitment, (ALTA 1970, Form B) issued by a title insurer designated
by the County, insuring the County's interest and setting forth as
exceptions only those matters permitted herein, the standard
exceptions containEd in the ALTA-Form B policy and such other title
exceptions as the County may now or hereafter agree to take title
subject to (c¢ollectively, "Permitted Exceptions"). 1In ;he event the
title commitment reveals any additional exceptions which render
title unmarketable, after written notice from the County specifying
the matters that render title unmarketable, which notice shall be
given within twenty (20) days from receipt of the title commitment,
Seller shall have sixty (60) days to remove the additional
exceptions with reasonable effort, and any efforts by the Seller to
remove any defect shall not be an admission that any such defect is

a valid title defect to Property. If the Seller fails to remove any

28



LE, Wi 1€ Jeader’ 3Nali gelliver to County, and the County shall

execute an assignn.c and Assumption of ngre.-lts substantially in

the form attached hereto as Exhibit U.

(v) The Seller shall deliuar'to County, by Warranty Deed, clear
title to the property described in Exhibit "A", subject to the
Permitted Exceptions provided for herein.

(vi) The Seller shall pay all documentary stamps, if required,
on the deed of conveyance of the real estate included in the
Purchased Assets.

(vii) The Seller sﬁall pay over to the County, in cash or
acceptable check, all deposits on customers' accounts in existence
on the Closing Date, and shall deliver to the County a Deposit
Indemnification Agreement substantially in the form attached hereto
as Exhibit Q.

(viii) The County shall pay all recording charges, other than
those required to clear title to the Purchased Assets.

(ix) The Sellef and the County shall prorate the real property
taxes on the Purcha;ed Assets; prouvided, however, that if the
Closing Date occurs prior to receipt by the Seller of the tax bills
for the Purchased Assets for the tax fiscal year in which the
-Closing occurs, such taxes shall be prorated based on taxes for the
last year in which a tax bill is available. Upon receipt of the
actual tax bill for the year during which the Closing occurs there
shall be a reproratipn based upon the actual taxes. Prorations
shall be based on the maximum allowable discount.

(x) The Seller shall pay any State sales taxes required of this

transaction.

(xi) 1Insurance on the Utility System shall be cancelled by the
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t-he Seller. . .

(xil) The Seller and the County shall follow the procedure
described in Paragraph 9(d) hereof with respect to customer accounts
receivable for unpaid water and sewer service as of the Closing Date.

(xii) Each party shall pay its own legal, accounting,
engineering, surveying and other costs incurred in connection with
this transaction, except as expressly provided otherwise herein.

13 Interim Operation of Utility System. During the Closing

Period, the Seller agrees to maintain and operate the Utility System
in a normal, reasonable manner, and the Seller agrees that during
such time period the Seller will be responsible for any damage to
the Utility System, other than normal wear and tear.

l14. Other Documents and Further Assurances. The parties agree

that at the Closing, or at any time thereafter, each party will upon
the request of the other party, execute and deliver such other
documents and instruments, and such other further assurances as
reasonably may be‘required by the other to carry out the intent of

this Agreement.

15. Access to Records. During the Closing Period, the County

shall be entitled, during Seller's normal business hours, to have
access to such records, books and files of the Seller as may be
necessary to set up its books and records in order to facilitate the
commencement of its operation of the Utility System.

16. Notices. All notices required pursuant to this Agreement
shall be properly given if mailed postage paid by United States Mail

addressed to the party to which notice is to be given at the
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;\s to Utility: . Martin Downs Ut.ties, Inc.

With copies to: Herbert L. Gildan, Esq.
P.O. Box 3704
West Palm Beach, F1. 33402

Michael H. Olenick, Esqg.
900 E. Ocean Blud., Suite 120
Stuart, Florida 33494

As to County: .Mr. Robert H. Oldland
Administrator for Martin County
Martin County Administration Building
50 Kindred Street
Stuart, Florida 33497

With copies to: Martin County
50 Kindred Street
Stuart, Florida 33497
Attn: Chairman, County Commission

Noreen S. Dreyer
County Attorney

50 Kindred Street
Stuart, Florida 33497

17. Assicnability. This Agreement shall not be assignable by
either party without the written consent of the other; provided,
however, that the Seller may assign this Agreement to an affiliate
entity or in connection with a sale, transfer or reorganization of
part or all of its remaining businesses which it controls directly
or through subsidiary companies or partnerships.

18. Entire Agqreement. This Agreement contains the entire
agreement between the parties. It is expressly agreed by and
between the parties-hereto that there are no verbal or written
representations, warranties, understandings, conditions, agreements

or promises pertaining to the subject matter of this Agreement not
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neither this ﬂgr.ent nor any of the ter‘ms‘rouisions,
representations or warranties or covenants herein contained, can be

modified, changed, amended, terminated, superseded, waived or

,

extended except by appropriate written instrument duly executed by
the parties hereto.

19. Breach. Upon breach of this Agreement by either party, and
if such breach has not been cured after sixty (60) days written
notice of breach has been given to the breaching party, the
breaching party shall pay the Feasonable costs, damages and expenses
incurred by the other party on account of such breach, not to exceed
an aggregate of one million ($1,000,000) dollars. In addition, the
non-breaching party shall have the right to seek specific
enforcement of the terms and conditions of this Agreement.

20. Headings and Captions. The headings or captions appearing

before each paragraph of this Agreement are for convenience and
reference only, and do not form a part hereof, and in no way mocify,
interpret or con;true the intent of the parties or affect any of the
provisions of this Agreement.

21. Severability of Invalid Provisions. If any one or more of

the covenants, agreements or provisions of this Agreement shall be
held contrary to any express provision of law or contrary to the
policy of expréss law, though not expressly prohibited, or against
public policy, or shall for any reason whatsoever be held invalid,
then such covenants, agreements or provisions shall be null and
void, and shall be deemed separable from the remaining covenants,
agreements or provisions, and, to the extent that the transaciton

contemplated in this Agreement is not materially affected thereby,
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provisions of thi iqreement . .
22. Benefit. Rll the terms of this ﬁgreeme"t shall be blndlng

upon and shall inure to the benefit of all parties hereto and their

’

legal representatives, successors and permitted assigns.

23. Prior Agreements Superseded. This Agreement shall
constitute the entire Agreement between the parties and shall
supersede all prior negotiations, writings, agreements or other
understandings between them Eegar&ing this Agreement. ANy amendment
of this Agreement must be made pursuant to written instrument signed

by both parties hereto.

24. Third Parties. Nothing in this Agreement, whether express

or implied, is intended to confer any rights or remedies under or-by
reascA of thig Agreement on any persons or entities other than the
parties hereto and their respective legal representatives,
successors or permitted assigns, nor is anything in this Agreement
intended to reliege or discharge the obligation or liability of any
third persons to ény party to this Agreement, nor shall any
provision give any third persons any right of subrogation or action
over or against any party of this Agreement.

25. Time of the Essence. Time is of the essence as to all

matters agreed herein by the parties.

26. Contract Recordable. This Agreement, or a memorandum

referring to this Agreement, with the legal description provided in
Exhibit "A" hereto, may be recorded in the Public Records of Martin
County, Florida by either party after execution.

27. Governing Law and Venue. This Agreement and the rights and
obligations of the parties hereto shall be governed by and

interpreted and determined in accordance with the laws of the State
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be in Martin count.r’lorida, and each party .eby waives whatever
their respective rights may have been in the selection of venue.

IN WITNESS WHEREOF, the Seller and the County have caused this

-

Agreement to be executed as of the date and year first above written.

Signed, sealed and delivered
in the presence of: MARTIN DOWNS UTILITIES, INC.

L gdﬁ_-.edr’ By:
‘ZM A//C,~ '

Witness

Seceerney
STATE OF FLORIDA:
COUNTY OF "ﬂ?a‘z_'ﬁ— 3

I HEREBY CERTIFY, that on this day, before me, an officer duly
authorized in the State and County aforesaid to take
acknocwledgments, personally appeared Al

well known to me to be the @Md‘d: and P PP =4

respectively of the corporation in whose name the foregoing <&

instrument was executed, and that acknowledged executing
the same as such officer(s) of such cor ratioz freely and

voluntarily under authority duly vested in by said

corporation, and that the seal affixed thereto is the true corporate
seal of said corporation.

WITNESS my hand and official seal this _ /¢é=% day of #& .
1987 . i ——

ANpcgped oz

Notary (Public

My Commission expires:
Notary Public. State ot Florida At Large

My Commussion Expires Aug. 27. 1950
S By SV 00 Gimams Campuay o v s

RTTEST: BOARD OF COUNTY COMMISSIONERS
MARTIN COUNTY, FLORIDA

2" Vot \ Sz, a,:m

/ CLERK CHAIRMAN

APPROVED AS TO FORM AND
CORRECTNESS:

By: j<€r;dL Z. f??C_C:h%4\

Aksisfand= COUNTY ATTORNEY
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mhis Memorandur of Understanding made and entered intc thlis
r gay of April, 1983, by ¢ between Martin County, &
izical subdivision of the State of Florida, (hereinafter
referred to as the "County") and Martin Downs Utilities, Inc., &
Florida corporation, (hereinafter referred to as the "Utility").

WITNESSETH:

WHEREAS, on May 26, 1987 the County and the Utility entered
intc an Agreement of Purchase and Sale (hereinafter referrec to
as the "Agreement") for the County'’s purchase of the Utility’s
assets; anc

WHEREAS, the Agreement set forth terms and conditions which
were to be satisfied on or before closing which was to occur on
or before May 26, 1994; and

WHERERS, the Utility had the option to accelerate the
closing date by giving the County written notice to do sc wWhich

i
it dié on March 1, 199%2; and

WHERELS, since the notice to accelerate the parties have
peen working to determine the purchase price per the Terms set
forth in the Agreement; and

WHEREAS, in addition to the purchase price determination the
parties have been trying to settle zll other outstanding issues;
and

WEERELS, the parties have reached agreement on the purchase
-~ice formula ané the settlement of all other issues; anc

WHEREAS, the parties will attempt to close the transaction
=z near to July 15, 1993 as is practical with the understanding
<hat slight delays may occur as the closing date draws near.

NOW, THEREFORE, in accordance with the mutuzl covenants
nereinafter contained and other good and valuable consideration,
the receipt and adeguacy of which are hereby acknowledged, the
parties agree as follows:

1.0 RECITALS. The recitals above are true and correct and are
hereby incorporated into and made a part hereof.

2.0 CLOSING DATE. Both parties agree to use best efforts to
close this transaction on July 15, 1923 or as near to that
date as is practical. Both parties understand that this is
2 multi-part transaction that reguires the coordination of

Manx Downs Uilny Acquisitioo
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many parties and it is possible that the closing date may
have to be changed to accommodate a change in circumstances.

3.0 TERMINATION OF MEMORANDUM OF UNDERSTANDING. This Memorandum
may be terminated at any time by the mutual written consent
of the parties or it shall automatically terminate if the
closing is not completed on or before September 30, 1993.

4.0 PURCHASE PRICE DETERMINATION. The purchase price is
determined by “capitalizing the Net Income of the vtility
System at the then prevailing water and sewer revenue bond
interest rate, with 110% debt coverage, . . . [and) the bond
repayment period used shall be thirty (30) years. . . . ‘Net
Income’ shall mean the Operating Income during the 12 month
period preceding the date of determining the Purchase Price,
adjusted to annualize revenue received from new connections
added during said 12 month period, less estimated Operating
Expenses during the 12 month period following acquisition of
the Utility System by the County." For purposes of the
foregoing, the following definitions shall apply:

«.2 Relevant 12 Month Period. The 12 month period to be
used to calculate Operating Income will be June 1, 1992
- May 31, 1293. If the closing occurs after August 15,
1993 but before September 30, 1993, then the 12 month
period to be used to calculate Operating Income will be
July 1, 1992 - June 30, 1993.

4.2 Operatinc Income. Operating Income will be calculated
by adding the following components:

£.2.1 Water ¢ Wastewate ervice arges. Gross
revenues for water and wastewater service
will be calculated on a monthly basis for the
relevant 12 month peried. The gross revenue
number for each month will then be divided by
the average ERCs connected for that month.
The average ERC number will be calculated by
taking the number of ERCs connected as of the
1st and adding to it the number of ERCs
connected as of the last day of the month and
dividing by 2. This produces an average
dollar amount for water and wastewater
service per ERC for each month. The relevant
12 month period monthly averages will then be
totaled in order to produce an average annual
dollar amount for water and wastewater
service generated per ERC. The average
annual dollar amount per ERC for water and
wastewater service will be multiplied by the

Marun Downs Uuliy Acquisiuon
Memorandum of Understandung
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respective number of ERCs connected as of the
last day of the relevant 12 month period. An
ERC shall be considered connected when the
meter inst i is available, and
the ERC is obligated to pay base facility
charges plus usage charges if applicable.

4.2.2 Meter Fees and Miscellaneous Revenues. The
actual fees and revenues collected for the
relevant 12 month period will be the number
used.

4.2.3 Guaranteed Revenues. The number of ERCs

reserved for water service and ERCs reserved
for wastewater service will be determined ky

adding up the vations represent
Developers Agreements executed on or before
the last d £ riod.

The annual revenue attributable to guaranteed
revenues shall be calculated by multiplying
the number of ERCs reserved for water service
by Seventy One and 04/100 Dollars ($71.04)
per ERC and the number of ERCs reserved for
wastewater service by Fifty Six and 40/100
Dollars ($56.40) per ERC. The guaranteed
revenues shall be secured in accordance with
the provisions set forth in Section 5.0.
Developer Agreements entered into by either
party after the last day of the relevant 12
month period will not be counted in
calculating Operating Income.

4.2.4 Bond Reserve Account Interest. The interest
earnings generated by the bond reserve
account will be counted as Operating Income
and will be calculated as follows:

The principal amount to be deposited into the
bond reserve account and the interest
earnings thereon will be determined by
solving the following eguation:

(n + yi)/1.10 = DS

where n = net operating income exclusive
of reserve account earnings

y = reserve account funding amount
i = net interest rate on bonds
DS= annual debt service on the

bonds

Maruc Downs Uity Acquisiuoo
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and DS =y +/- 1%

and capitalizing the amount derived as DS
over 30 years at prevailing interest rates at
the time of pricing the bonds.

4.3 Operatinc Expenses. Operating Expenses will be
calculated by adding the following components:

4.3.1 Operations and intenance enses.
For purposes of calculating the Purchase
Price the parties agree that the
County’s operational and maintenance
expenses, which includes, but is not
limited to, the cost of purchasing and
installing meters and the County’s
legal, administrative, accounting, and
other intraservice expenses, will be One
Million One Hundred Eighty Six Thousand

and no/100 Dollars (S 1,186,000).

4.3.2 Renewal and Replacement Reserve Account.
The renewal and replacement fund will be
calculated by multiplying the Operating
Income number derived according to
Section 4.2 by Five percent (5%).

5.0 SECURITY FO U ED R NU
5.1 amount and Form of Securitv. The amount of guaranteed

revenues that must be secured will be determined by
taking the guaranteed revenue number generated in
Section 4.2.3 and subtracting the amount of guaranteed
revenues that would have been generated by the number
of reserved ERCs that have converted to retail ERCs
during the period between the last day of the relevant
12 month period and the closing date. One Hundred
percent (100%) of this guaranteed revenue amount will
be secured by AA or AAA rated investment contracts for
a period of ten (10) years subject to the escrow
release provisions set forth in Section 5.2. The
reason for the security is to ensure that the
guaranteed revenues counted towards Operating Income
materialize even if one or more developers default.
The specific details of the investment contracts will
be worked out and mutually agreed to by the County’s
financial advisor, Kevin Mulshine and the Utility’s
financial advisor, Susan Weil. The escrow agreement
associated with the guaranteed revenue security will be
drafted by the County’s Bond Counsel, Robert Freeman,
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and subject to the review and approval of the Utility’s

counsel.
5.2 ea
(I [ |
5.2.2
6.0 ON RV

urity.

Semi-Annual Pledge of Securitv. There will

be a semi-annual accounting which will
determine the amount of guaranteed revenues
paid during the given period. All of the
security pledged for a given period will be
released at the end of that period if all
guaranteed revenues counted towards Operating
Income materialize by the end of that period.
If there is a shortfall of guaranteed
revenues in any period in which there is
security pledged, then the security will be
the first source of funds tapped to make up
the shortfall. Guaranteed revenues generated
by developer agreements executed after the
last day of the relevant 12 month period will
not be used to make up any shortfall in the
guaranteed revenues pledged pursuant to
Section 4.2.3.

Conversion Factor For a Reserved ERC That
Becomes & Retail ERC. In addition to the
semi-annual release of security outlined in
Section 5.2.1, there will be a reduction in
the amount of security reguired for
subseqguent periods based on the number of
reserved ERCs that convert to retail ERCs
during the previous six month period. A
reserved ERC will be considered converted to
a retail ERC when a meter is installed and
the account becomes obligated to pay base
facility and usage charges if applicable.
For each ERC converted the annual amount of
guaranteed revenues which must be secured for
subsequent periods will be reduced by Three
Hundred Fifty and no/100 Dollars ($350.00).

. The principal and interest of the

bond reserve account established pursuant to Section

4.(2) (i) of the Agreement will be owned by the County.
Section 9(m) of the Agreement which refunded the principal
of the bond reserve account to the Utility upon full payment
of the bonds is hereby superseded and no longer in effect.
The Utility acknowledges and agrees that it has no claim on
or interest in the principal or interest of the bond reserve
account other than to have the interest generated by such an
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account counted towards the Operating Income calculation.

N . The parties acknowledge and agree that,
as of the date of this Memorandum, there are no unresolved
engineering matters that would pose an impediment to closing
this transaction and that the property, plant and all
equipment included in the Purchased Assets, as that term is
defined in the Agreement, are in good, operable and
reasonably acceptable condition. It is further understood,
however, that there were several engineering matters that
were reportedly resolved by the Utility constructing or
repairing certain facilities and that prior to closing it
will be necessary for the County’s consulting engineer to
field verify the work. Given that there may be unforseen
engineering matters that need to be addressed by the County
after closing, the Utility agrees, as part of the settlement
of all major issues, to establish a pre-funded contingency
fund, as set forth in Section 8.0, that may be used by the
County to address such matters.

PRE-FUN co N c UND. In recognition that there may
be unforseen engineering and operational issues that will
need to be addressed by the County subsequent to the
closing, the Utility agrees to allow the County to deduct,
over and above the deducts enumerated in Sections 4.(2) (i) =
(viii) of the Agreement, an additional Three Hundred
Thousand and no/100 Dollars ($300,000) from the gross bond
amount to be used by the County at any time and for any
purpose. This fund will not be earmarked for any specific
item, deficiency, or program and will not be an escrow
account and the Utility will have no claim or right to the
fund.

CAPITAL FAC TY C GES. The County understands and the
Utility acknowledges that all facility expansions required
to satisfy or extinguish all developer agreements executed
by the Utility are under construction and are planned to be
completed prior to closing and, therefore, there will be no
Capital Facility Charges to be transferred to the County
pursuant to Section 9. (c) of the Agreement. In the event
any of the facility expansions under construction are not
completed prior to closing, then there shall be an escrow
account established in an amount determined by the County’s
consulting engineer as the reasonable amount necessary to
complete the work. Upon the completion of the work and the
final payment of all claims related to the work, all
remaining monies in the escrow account shall be paid to the
Utility within Thirty (30) days. This escrow account is in
addition to and totally separate from the pre-funded
contingency fund described in Section 8.0.
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10.0 SCOPE OF THE MEMORANDUM OF UNDERSTANDING. The intent of
this Memorandum is to memorialize in writing the specifics
agreed to by both parties in an effort to settle all
differences of opinion related to the purchase price
determination and related issues. It is intended to provide
a more concrete framework for arriving at a purchase price
and closing than was originally provided for in the
Agreement of Purchase and Sale. It is not intended to
identify and address each and every issue that may arise
during the period leading up to the closing date. Both
parties acknowledge this and agree to work out any
differences of opinion that arise prior to closing within
the spirit and intent of this Memorandum.

11.0 REED TO FOR S EMEN o y
11.1 Effect on Litigation or Arbitration. Both parties

acknowledge and agree that this Memorandum 1s entered
into in an effort to settle and close this transaction
without having to resort to litigation or arbitration.
In the event this transaction fails to close because it
is terminated pursuant to Section 3.0, and the parties
ultimately resolve this transaction through litigatiocn
or arbitration, then nothing herein shall be used by
either party during the litigation or arbitration as
evidencing an intent by the other party as to its

position on any issue.

11.2 Enforceabilitv. Notwithstanding the limitations set
forth in Section 11.1, either party may enforce the
terms of this Memorandum if the other party fails to
perform, comply, or abide with its terms. The
prevailing party in such an enforcement action shall be
entitled to recover reasonable attorney’s fees, court
costs and all expenses even if not taxable as court
costs including, without limitation, all such fees,
costs and expenses incident to appeals, in addition to
the relief granted pursuant to Section 15 of the
Agreement. The Sixty (60) day period to cure a breach
allowed for in Section 19 of the Agreement shall not
apply to this Memorandum.

11.3 Choice of Law and Venue. This Memorandum shall be
governed by the laws of the State of Florida and any
and all legal action instituted because of this
Memorandum shall be instituted in Martin County.

12.0 CAPTIONS. Captions in this Memorandum are included for
convenience only and are not to be considered in any
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13.0

14.0

15.0

M,

construction or interpretation of this Memorandum or any of
its provisions.

EFFECT ON PURCHASE AND SALE AGREEMENT.

13.1 Fu . All terms and conditions of the
Agreement of Purchase and Sale not specifically
deleted, superseded, or amended by this Memorandum
shall remain in full force and effect.

13.2 Deadlines Not Strictlv Enforced. Notwithstanding
Section 13.1, both parties understand and agree that
strict enforcement of the deadlines set forth in the
Agreement are not practical because of the protracted
negotiations. Therefore, both parties agree that each
shall have a reasonable time in which to perform the
tasks set forth in the Agreement and that strict
compliance with the Agreement’s deadlines 1is hereby
waived to the extent that such waiver does not
unreasonably delay the proposed July 15, 1993 closing
date.

RECEIVABLES OSING. The second and third paragraphs of

Section 9(d) of the Agreement, except for the last sentence

of the third paragraph, are hereby deleted and the following
provision shall apply:

Sometime within the two (2) week period prior to the closing
date the Utility and the County shall jointly read the meter
for each customer and the Utility shall send a bill to eacr
customer based on such meter readings with the notation on
the bill that the amount due is payable to the County. The
County shall pay to the Utility at closing an amount equa.l
to One Hundred percent (100%) of the value of such bills,
including any amounts due under previous bills. All monies
received by the County as a result of such billing shall be
the County’s property.

EFFORT TO MINIMIZE DEDUCTS. The County will use reasonable

efforts to minimize the amount of the deducts allowed
pursuant to Section 4.(2)(i)-(viii) of the Agreement and
will work with the Utility’s financial advisor to minimize
the amount of such deducts.

(END OF PAGE)
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IN WITNESS WHEREOF, the parties hereto have accepted, made,
and executed this Memorandum of Understanding upon the terms and
conditions above stated on the date first written above.

nARizzéZi::jéfwleszs, INC.
BY: /(4,&§é§4a4£i27

David R. Giunta
President
(PRINT NAME AND TITLE)

BOARD OF COUNTY COMMISSIONELS,
MARTIN COUNTY

MARSHA/STILLER, CLERK JEFF zziusxopr, CHAIRMAN
RRO? AS TO FORM AND

CORRECTNESS:

‘;%%égFé&&__ ng ot LS

ATHAN A. FERGUSON |\
ASSISTANT COUNTY ATTORNEY
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FLORIDA PUBLIC SERVICE COMMISSION
FOR THE PERIOD 111193 TO 81293

W5 161

MARTIN DOWNS UTILITIES, INC.

P.O BOX 620

PALM CITY, FLORIDA 34950

Florida Public Service Commisson Cenificates ® 343W

WATER OPERATING REVENUES:
1 Unmetered Water Revnue (460)
MEASURED WATER REVENUE
2 Residential Revenues {461.1)
3 Commercial Revenues (461.2) 104 479

:
2 B

4_industrial Revenues (461.3) 0
5 Pubhc Authorities (461.4) [}
6. Muhiple Famity Dwelling (461.5) 0
7. TOTAL METERED SALES $802,319
FIRE PROTECTION REVENUES

B. Public Fire Protection (362.1) 4]
9 Private Fire Protection (462.2) 0
10 TOTAL FIRE PROTECTION REVENUE $0
11.Other Sales to Public Authorties (464) 1917
12.Sales 10 Imigation Cusiomers (465) £ 240

13.SALES FOR RESALE (46E)

1 4.Imerd¢partm¢mll Sales (467)

15.TOTAL WATER SALES p15 47
16.Guarameed Revenues (469)
17.Forieited Discoums (470)
18.Miscellaneous Service Revenues (471)
19.Rents From Water Propenty (472)
20.Interdepanmental Rents (473)
21.0ther Water Revenues (474)

22 TOTAL OTHER WATER REVENUES $136,147
23 TOTAL WATER OPERATING REVENUES (UNE 15+22) §951,623
24 LESS: Expense for Purchased Water

o o

—
W
o —
k" }b
n 0
oo e lwio la

25.NET WATER OPERATING REVENUES 51,6
26.Regulatory Assessment Fee Due (4.5% of line 25) $42,823
27.TOTAL AMOUNT DUE $42,823

1, the undersigned owneriofficer of the above-names utifty, have read the foregoing
Under penahies of perjury, | declare that, 10 the best of my knowledge and
belief, the above is a true and comrect statement of gross revenues derived

{rom intrastate business for thy period indicated.
UTILITY OFFICIAL: d ﬁ«//ﬁM §£//¢/%3

(Signature) (Date)
David R Giunta President
(Name-Please Pnnt) (Tile)

Telephone Number (407)283-9100 F.E.l. No. 59-2095697




WASTERWATER UTILUITY REGULATORY ASSESSMENT FEE RETURN
FLORIDA PUBLIC SERVICE COMMISSION
FOR THE PERIOD 111/93 TO N1 2193

W5 161

MARTIN DOWNS UTILITIES, INC.

P.O BOX 620

PALM CITY, FLORIDA 34990

Flonda Public Service Commission Centificales #3015

WATERWATER OPERATING REVENUES:

FLAT-RATE REVENUES $0
1. Residentia! Revenues {521.1) 0
2. Commercial Revenues (521.2) 0
3. Industrial Revenues (521.3) 0
4_Public Authoriies (521.4) 0
5 Muhiple Family Dwelling (521.5) 0
6 Other Revenues (521.6) 0
7. TOTAL FLAT-RATE REVENUES $0
MEASURED REVENUES

8. Residential Revenues (522.1) $673.902
9. Commercial Revenues (522.2) 98 439
10.Industrial Revenues (522.3) 1]
11.Publc Authorhies (522 4) 4
12 Mutiiple Family Dwetlling (522. 5) 0
13.TOTAL MEASURED REVENUES $772.341
14.Revenues from Public Authorities (523) 6,956
15 Revnues from Other Systems (524) 12,220
16 Interdepanmental Revenues(525) [
17.TOTAL 791,517

OTHER WASTEWATER REVENUES

18.Guaranteed Revnues (530) $89,521
19.Sales of Sludge (531) 0
20.Forfened Discounts (532) [/}
21.Rents From Wastewater Propenty (534) 0
22 imerdepanmental Rent (535) $0

23.Other Wastewater Revenues (536) 4978
Miscellaneous Charges

24.TOTAL OTHER WASTEWATER REVENUES $94,499

25 TOTAL WASTEWATER OPERATING REVENUES $686,016

26.LESS: Expense for Purchased Wastewater

27.NET WASTEWATER OPERATING REVENUES $8B6,016
28.Reguiatory Assessment Fee Due (4.5% af line 27) $39.871
29.TOTAL AMOUNT DUE $39,871

I, the undersigned owneriofficer of the above-names wtifity, have read the foregoing.
Under penahies of perjury, | declare that, to the best of my knowledge and

belief, the above is a true and correct statement of gross revenues derved

from imrastate business for { rﬁod indicated.

urwity oFFiciaL: A J{{Z{% / /‘éZf’ /AZ’ & /:4}’:?

(Signature) (Date) ~
David R. Giunta President
{(Name-Piease Print) (Thie)

Telephone Number (407)283-91 00 F.E.l. No. 59-2095657
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