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LEASE AGREEMENT 

THIS LEASE AOREEMEHT is made and entered into as of the &?*/day of 
I/ , 1993 by and between MONSANTO COMPANY (a Delaware 

corporation), having offices at 800 North Lindbergh Boulevard, St. Louis, 
Missouri, 63167 (hereinafter referred to as "Lessee") and NIJECT SERVICES 
COMPANY, a general partnership of Ingersoll-Rand Enhanced Recovery Company (a 
Delaware corporation) and Praxair Energy Services Corporation (a Delaware 
corporation), having its principal office at One Williams Center, Suite 2320, 
Tulsa, Oklahoma, 74172 (hereinafter referred to as "Lessor"). 

WITNESSETH: 

WHEREAS, Lessee has need for air compression equipment to produce 
compressed air at its Pensacola, Florida plant and desires to lease, with an 
option to purchase, such equipment from Lessor; and 

WHEREAS, Lessor is willing to lease, with an option to buy, air 
compression equipment to Lessee located at Lessee's Pensacola, Florida plant. 

NOW, TEEXEFORE, in consideration of the foregoing and of the mutual 
promises herein, Lessor and Lessee agree as follows: 

ARTICLE 1 
DEFINITIONS 

Terms used in this Lease Agreement shall have the following meanings: 
1.1 "Lessee's Plant" means Lessee's plant located at Pensacola, 

1.2 
Florida and any additions thereto. 
"Leased Equipment" means the air compression facilities owned by 
Lessor and now located at Lessee's Plant, as more fully described 
in Exhibit I. 2. 
"Equipment Site" means the plot of land furnished by Lessee at 
Lessee's Plant on which the Leased Equipment is now located, as 
more fully described in Exhibit 1.3. 

1.3 

ARTICLE 2 
LEASE OF LEASED EOUIPMENT 

2.1 Subject to the terms of this Lease Agreement, Lessor agrees to 
lease to Lessee and Lessee agrees to lease from Lessor the Leased 
Equipment. Title to the Leased Equipment shall be in and remain 
in the Lessor at all times except as otherwise provided in Article 



3.2. Except as outlined in Article 3, Lessor shall remove the 
Leased Equipment within two (2) years after expiration or 
termination of this Lease Agreement, subject to delays permitted 
pursuant to Article 13. 

2.2 Lessee shall, at its expense, construct, own, operate and maintain 
such air distributing systems and provide or arrange f o r  such 
ancillary utilities as necessary to operate the Leased Equipent 
and distribute the resulting compressed air at Lessee's Plant. 

2.3 Lessee shall, at its expense, operate, maintain or arrange for the 
operation and maintenance of the Leased Equipnent, in strict 
compliance with Lessor's instructions. 

ARTIaE  3 

TERM. OPTIONS FOR PURCEASE AND TERM INATION 
3.1 This Lease Agreement shall become effective upon the date hereof, 

and unless extended pursuant to Article 13, shall continue in 
effect until November 16, 1999 (the "Base Term"), and thereafter 
shall continue in effect from year to year unless terminated by 
either party upon written notice to the other party at least s ix  
(6) months prior to the end of the Base Term or three (3) months 
prior to the end of any yearly extensions thereof, except as 

otherwise provided in this Article 3. Leesor shall remove the 
Leased Equipment within two (2) years after expiration or 
termination of this Lease Agreement, subject to delays permitted 
by Article 13. 
In each calendar year during the term of this Lease Agreement, 
Lessee may at its option, upon at least four (4) months prior 
written notice to Lessor, purchase the Leased Equipment. On the 
date of purchase, Lessee will pay Lessor the purchase price set 
forth in Exhibit 3.2 for the calendar year in which such purchase 
is made. The conditions of said purchase are further supplemented 
by Articles 9.3 and 9.5 below. 
price, this Lease Agreement shall terminate and Lessee shall have 
no further obligation under this Lease Agreement. Except with 
respect to occurrences affecting title as described in Article 9.5 
below, Lessor shall deliver such documents as are necessary to 
convey good and marketable title of the Lease Equipment to Lessee 
free and clear of any liens and encumbrances caused by Lessor. 
ANY SUCH PURCHASE BY LESSEE OF THE LEASED EQUIPMENT SHAU BE ON AN 

3.2 

Upon payment of the purchase 

"AS IS, WHERe IS" BASIS WITHOUT ANY EXPRESSED OR IMPLIED 
WARRANTIES BY LESSOR OTHER THAN THE WARRANTY OF TITLE, EXCEPT THAT 
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3 . 3  

3.4 

4.1 

4.2 

4.3 

4.4 

ANY EQUIPMENT WARRANTIES STILL IN FORCE SHALL BE TRANSFERRED TO 
LESSEE. Lessee shall pay any sales or transfer taxes imposed on 
either party by reason of such sale and purchase of the Leased 
Equipment. 
Lessee may, at its option, upon at least six (6) months prior 
written notice to Seller, earlier terminate this Agreement during 
the Base Term. On the effective date of termination Lessee will 
pay to Lessor the buy-out fee set forth in Exhibit 3.3. The 
conditions of eaid early termination are further supplemented by 
Articles 2.1, 4.4, 17.1 and 17.2. 
If during the term of this Lease Agreement, Lessor takes actions 
which result or may result in the voluntary cessation and 
liquidation of business which have or would have significant 
adverse effect on Lessee's operation of the Leased Equipment, 
Lessor shall give Leasee at least six (6) months prior written 
notice of such contemplated action after which Lessee will have 
the right to purchase the Leased Equipment at a negotiated price. 

ARTICLE 4 
RENTAL CHARGES 

On the first day of each calendar month, Lessee shall pay Leeeor 

-RKt"). 
Lessee shall be obligated to pay Monthly Rent, as specified in 
Article 4.1 even if Lessee has no use for the Leased Equipment 
that month or chooses to operate the Leased Equipment for only a 
portion of the month or at lower production levels. 
The terms of payment will be net cash ten (10) days following the 
beginning of each month. In the event Lessee is late in the 
making of any payment hereunder, Lessee shall pay to Lessor a late 
payment penalty, applied to the balance due for each month of 
lateness or portion thereof. The balance due shall bear interest, 
at a rate per annum equal to-percent (8) in excess of the 
reference ("Prime") rate charged on the due date by Chemical Bank, 
New York, New York to its best commercial customers. 
If Lessee's future requirements of delivery pressures and/or flow 
rates of compressed air are outside the design conditions as set 
forth in Exhibit 4.4, then Lessor will prepare, at Lessee's 
request and expense, capital, design, engineering, construction, 
operating and maintenance cost estimates for changes or 
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modif icat ions necessary t o  enable  t h e  Leased Equipment t o  meet t h e  
r ev i sed  operat ing condi t ions.  A t  Lessee's opt ion ,  Lessee w i l l  
e i t h e r  (1) authorize and pay f o r  such changes o r  modi f ica t ions  
through payment of ac tua l  c o s t s  thereof  p l u s  15%, e i t h e r  i n  cash 
or a p ro ra t a  increase i n  t h e  Monthly Rent,  ( 2 )  accept  t h e  cu r ren t  
design condi t ions without change o r  ( 3 )  procure compressed a i r  o r  
a d d i t i o n a l  equipment from a t h i r d  par ty .  

personal  property taxes l ev ied  on t h e  Leased Equipment and t h e  
E q u i p e n t  S i t e .  Lessee w i l l  hold Lessor harmless on an a f t e r  tax 
b a s i s  for any property taxes wi th  respect t o  t h e  Leased E q u i p e n t  
if paid  by Lessor. 

4 . 5  Lessee w i l l  pay o r  reimburse Lessor's payment of any real and 

ARTICLE 5 

WARRANTIES AND LIMITATION OF LIABILITY 
5.1 Lessor warrants t h a t  t h e  Leased Equipment as of t h e  date hereof i s  

capable  of producing compressed a i r  conforming t o  t h e  
s p e c i f i c a t i o n s  set f o r t h  i n  Paragraph 6 of Exhib i t  4 .4  and, i f  
p roper ly  maintained and operated t h e r e a f t e r  per Lessor ' s  
i n s t r u c t i o n s ,  w i l l  be capable of so meeting those  s p e c i f i c a t i o n s  
throughout t h e  term of t h i s  Lease Agreement. 

5.2 THERE ARE NO EXPRESS WARRANTIES BY LESSOR OTHER THAN THOSE 

SPECIFIED I N  ARTICLE 5 . 1 .  NO WARRANTIES BY LESSOR (OTHER THAN 

W A R R A "  OF TITLE AND FREEDOM FROM LIENS AND ENCUMBRANCES AS 

PROVIDED I N  THE UNIFORM COMMERCIAL CODE) S K A U  BE IMPLIED OR 

OTHERWISE CREATED UNDER L A W  OR OTHERWISE, INCLUDING BUT NOT 
LIMITED TO WARRANTY OF MERCHANTABILITY AND WARRANTY O F  FITNESS FOR 
A PARTICULAR PURPOSE. 
No c la im by Lessee of any kind wi th  respect t o  t h e  performance of 
t h e  Leased Equipment, whether or not based on c o n t r a c t ,  
negl igence,  breach of t h e  warran t ies  contained here in ,  negl igence,  
indemnity, s t r i c t  l i a b i l i t y  o r  otherwise,  s h a l l  be g r e a t e r  t han  
t h e  pro  r a t a  por t ion  of t h e  Monthly Rent with respect t o  which 
such claim i s  made and Lessor w i l l  have no l i a b i l i t y  f o r  
i n c i d e n t a l ,  consequential ,  i n d i r e c t  o r  special damages hereunder.  
Lessee's use of any compressed a i r  produced by t h e  Leased 
Equipment hereunder sha l l  be an unqual i f ied  acceptance hereof and 
a waiver by Lessee of any and a l l  claims w i t h  respect t o  t h e  
performance of t h e  Leased Equipment i n  producing such compressed 
a i r  un le s s  Lessee gives  Lessor w r i t t e n  n o t i c e  of claim wi th in  t e n  
(10)  days a f t e r  production of such compressed a i r .  

5 . 3  

5.4 
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ARTICLE 6 
APPLICABLE LAW 

6.1 This  Agreement w i l l  be governed by t h e  laws of t h e  S ta te  of 
F lor ida .  

ARTICLZ 7 

"INTENTIONALLY OMITTED" 

ARTICLE 8 
TAXES 

8.1 I f  a t  any time during t h e  term of t h i s  Lease Agreement any t ax ,  
o t h e r  t han  a ne t  income or excess  p r o f i t s  tax or a gene ra l  
f r anch i se  t a x  imposed on corpora t ions  on account of t h e i r  r i g h t  t o  
do business  within t h e  state a s  a fore ign  corpora t ion ,  is newly 
imposed on Lessor by any governmental a u t h o r i t y  as a r e s u l t  of t h e  
Leased Equipment or, i f  due t o  a rate change or o t h e r  a c t i o n  of 
t h e  governmental au tho r i ty ,  t h e r e  i s  an inc rease  i n  any such tax 
p r e s e n t l y  ex i s t ing ,  then  Lessee w i l l  reimburse Lessor t h e r e f o r  t o  
t h e  ex ten t  t h a t  Lessor's cos t  of fu rn i sh ing  t h e  Leased Equipment 
are d i r e c t l y  increased  thereby.  I n  t h e  event  of any such t a x  
a c t i o n  Lessee and Lessor w i l l  work t oge the r  t o  minimize t h e  amount 
of t h e  increase  of newly imposed o r  e x i s t i n g  taxes. 

8.2 Lessee w i l l  pay any proper ty  taxes lev ied  on t h e  Equipment S i t e .  

Lessee w i l l  reimburse Lessor f o r  any property taxes wi th  respect 
t o  t h e  Leased Equipment. 

now o r  he rea f t e r  imposed by reason of t h e  cons t ruc t ion ,  
i n s t a l l a t i o n ,  de l ive ry ,  l ea s ing ,  possession,  u s e  or opera t ion  of 
t he  Leased Equipment. 

8.4 Lessee s h a l l  indemnify, defend and hold Lessor harmless from any 
s u i t s ,  claims, l o s ses ,  expenses, p e n a l t i e s ,  i n t e r e s t ,  c o a t s  
( inc lud ing  l e g a l  c o s t s  and a t to rneys '  fees) and damages a r i s i n g  
from or caused by Lessee's f a i l u r e  t o  comply with t h i s  A r t i c l e  8 .  

8.3 Lessee w i l l  pay Lessor f o r  any u s e ,  exc ise  and/or any o t h e r  t a x e s  

A R T I W  9 

PLA,NT SITE AND TITLE TO FACILITIES 
9.1 Lessee g ran t s  t o  Lessor t h e  r i g h t  of access  t o  t h e  Equipment S i t e  

f o r  t h e  term of t h i s  Lease Agreement o r  any ex tens ions  t h e r e o f ,  
and t h e r e a f t e r  for a per iod of two ( 2 )  years for t h e  removal of 
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the Leased Equipment. Lessee, at its expense, will provide a 
suitable roadway to such Equipment Site. 

term of this Lease Agreement, or any extensions thereof, and any 
other agreements between the parties hereto, Lessee shall retain 
ownership rights to the Equipment Site. Lessor shall retain title 
to all facilities furnished by Lessor comprising the Leased 
Equipment including, without limitation, compressor(s), electric 
motor(s), heat exchangers, pipelines, and connections. In the 
event Lessee decides to sell a part of or  all of Lessee's Plant 
which includes the Equipment Site, Lessee shall obtain the 
acceptance of the purchaser of said site of Les80r's rights under 
this Lease Agreement. Lessee will not cause any lien or 
encumbrances (other than those created by Lessor) to adversely 
affect the Leased Equipment. Lessor will not cause any liens or 
encumbrances to adversely affect the Lessee's Plant. 

except as expressly stated herein. The Leased Equipment and any 
modifications thereto shall always remain and be deemed personal 
and movable property even though attached to real or immovable 
property. All replacements, equipment, repairs or accessories 
made to or placed in the Leased Equipment by Lessor shall become a 
component part of the Leased Equipment and subject to Lessee's 
purchase option, and title thereto shall remain with Lessor unless 
purchased by Lessee with the Leased Equipment. 
stored by Lessor at the Equipment Site shall become a part of the 
Leased Equipment or become subject to Lessee purchase option when 
incorporated in the Leased Equipment as stated above. Any storage 
of Lessor's spare parts on Lessee's property will be in complete 
compliance with manufacturer's specifications, with Lessor 
retaining access to said spare parts at all times during this 
Lease Agreement. 
Lessee will use its best efforts to prevent Lessee's employees or 
contractors, except as authorized by Lessor, from altering or 
modifying the Leased Equipment. 

for a period of six (6) months during the term of this Lease 
Agreement or any extension thereof, Lessor is prevented by Lessee 
from obtaining access to the Equipment Site or if Lessor is 
prevented from removing the Plant as permitted under this Lease 
Agreement, by reason of any person's claim to the Equipment Site 

9.2 Subject to Lessor's right of access to the Equipment Site for the 

9.3 No title or right in the Leased Equipment shall pass to Lessee 

Any spare parts 

9.4 

9.5 If, at any time and f o r  any reason beyond the control of Lessor, 

6 



o r  f o r  enforcement of t h e  l e g a l  p r i n c i p l e  t h a t  f i x t u r e s  a f f ixed  t o  
r e a l t y  become r e a l t y ,  insofar  as such claim may apply t o  t h e  
Leased Equipnent (any of t h e  foregoing circumstances being here in  
r e f e r r e d  t o  a s  a "Plant  Termination Event" ) ,  then  Lessee s h a l l ,  
wi th in  s i x  ( 6 )  months a f t e r  r e c e i p t  of w r i t t e n  n o t i c e  from Lessor 
t h a t  a P lan t  Termination Event has occurred,  pay t o  Lessor t h e  
amount t h a t  would have been payable i f  Lessee had purchased t h e  
Leased Equipment pursuant t o  Article 3.2 on t h e  d a t e  of t h e  
beginning of t h e  P lan t  Termination Event minus t h e  replacement 
va lue  of a por t ion  of t h e  Leased E q u i p e n t  removed by Lessor. 
Upon payment of t h e  purchase amount by Lessee pursuant  t o  t h e  
foregoing ( a )  Lessor s h a l l  d e l i v e r  a w r i t t e n  qu i t c l a im or  
d isc la imer  of any i n t e r e s t  of Lessor i n  t h e  Leased Equipment (or, 
i f  app l i cab le ,  such por t ion  thereof  s h a l l  no t  be removed) from and 
a f t e r  t h e  da t e  of such payment, (b) Lessee shal l  accept  t h e  Leased 
Equipment "AS IS" and "WHERE Is" and ( c )  t h i s  Lease Agreement 
s h a l l  terminate .  
s h a l l  surv ive  t h e  e a r l y  terminat ion o r  e x p i r a t i o n  of t h i s  Lease 
Agreement. Lessee s h a l l  indemnify Lessor f o r  any and a l l  taxes 
pa id  by Lessor,  except those based on income, r e l a t i n g  t o  t h e  
purchase by Lessee of t h e  Leased Equipment pursuant  t o  t h i s  
Article 9.5. 

The ob l iga t ion  of Lessee under t h i s  Article 9.5 

ARTICLE 10 

OPERATION. USE AND MAINTENANCE 
10.1 A t  Lessee's s o l e  expense, Lessee s h a l l  o p e r a t e ,  use and maintain 

o r  cause t h e  Leased Equipment t o  be opera ted ,  used and maintained 
i n  a c a r e f u l  manner and i n  accordance wi th  Lessor's opera t ing  and 
maintenance procedures. Lessor s h a l l  have t h e  r i g h t  t o  r e v i s e  
s a i d  procedures from time t o  t ime during t h e  term of t h i s  Lease 
Agreement. 

10.2 Lessee s h a l l  not move o r  remove nor permit t h e  Leased Equipment, 
or p a r t s  t he reo f ,  t o  be moved o r  removed by any t h i r d  p a r t y  
without t h e  p r i o r  wr i t t en  consent of Lessor.  Any r e l o c a t i o n  of 
t h e  Leased Equipment during t h e  term hereof a t  t h e  reques t  of 
Lessee consented t o  by Lessor sha l l  be a t  Lessee's s o l e  c o s t  and 
expense, and s h a l l  be under  t h e  superv is ion  of Lessor.  Lessee 
s h a l l  no t  permit,  and s h a l l  exe rc i se  reasonable  caut ion  t o  
prevent ,  anyone o t h e r  than t h e  authorized employees of Lessee and 
Lessor from using,  ad jus t ing ,  a l t e r i n g ,  s e r v i c i n g  o r  examining t h e  
Leased Equipment. 
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10.3 The d e s i g n a f  t h e  Leased Equipment is  p red ica t ed  on t h e  ex i s t ence  
of an a i r  m r c e  which is  reasonably free of cor ros ive  components, 
hydrocarbon,  impur i t ies  or p a r t i c u l a t e .  If Lessee i n s t a l l s  new 
o p e r a t i o n s i n  the  v i c i n i t y  of t h e  Leased E q u i p m e n t  o r  m a t e r i a l l y  
changes e e i n g  opera t ions  i n  t h e  v i c i n i t y  of t h e  Leased 
Equipment that cause atmospheric contaminants and such 
contaminarb l -c rea te  condi t ions which demonstrably a f f e c t  s a f e  o r  
reliable C a t i o n s  of t h e  Leased E q u i p e n t  o r  imposes o r  r e s u l t s  
i n  a d d i t i a  maintenance, r e p a i r ,  ope ra t iona l  o r  replacement 
requiremerfl 'of t h e  Leased Equipment, t hen  Lessee, a t  i t a  op t ion  
upon r e c e w o f  w r i t t e n  no t i ce  and reasonable  evidence from Lessor 
of t h e  ex-nce of such contaminants s h a l l  proceed i n  good f a i t h  
t o  (1) c o r s r t  such condi t ion by removal or  modi f ica t ion  ot such 
c o n t a m i n e . a o u r c e ;  ( 2 )  reimburse Leasor a t  c o s t  f o r  t h e  cos t a  of 
add i t ions  P-1modifications t o  t h e  Leased P l a n t  or i ts  components 
reasonably-cessary t o  a l l e v i a t e  such condi t ions  f o r  s a f e  or 
r e l i a b l e  r a t i o n ;  ( 3 )  reimburse Lessor f o r  damage caused t o  t h e  
Leased E q u l p e n t  a t t r i b u t a b l e  t o  such contaminants; o r  ( 4 )  

t e rmina te  d s  Agreement under t h e  provis ions  of Article 3.3. 

s ARTICLZ 11 
SECURITY INTeRE ST 

11.1 I f  and t o  \h ex ten t  t h a t  t h i s  Lease Agreement is  deemed a 
e e c u r i t y  a e m e n t  under t h e  Uniform Commercial Code, and 
otherwi8e precaut ionary purposes only,  Lessee g ran t s  Lessor a 
f i r s t  p r io&ky  s e c u r i t y  i n t e r e s t  i n  t h e  Leased Equipment. Such 
s e c u r i t y  i m r e s t  secures  Lessee's ob l iga t ions  w i t h  respect t o  
t h i s  Lease-reement. Lessor, a t  i ts  opt ion  may f i l e  f inanc ing  
s ta tements  L? t he  appropr ia te  o f f i c e s  using t h e  terms "Lessor' and 
"Lessee' i a m r d e r  t o  p ro tec t  its r i g h t s  and i n t e r e s t  under t h e  
terms of thte Lease Agreement. Lessee au thor i zes  Lessor t o  s ign  
Lessee's n- t o  such f inancing statement.  

ARTICLE 12 

LIABILITY AND INSURANCE 

12.1.1 Lessee and Sessor acknowledge t h a t  there a r e  hazards a s soc ia t ed  
with t h e  use of t h e  Leased Equipment. 
personnel  a r e  aware of t h e s e  hazards and assumes a l l  
r e s p o n s i b i l i t y  t o  warn i t s  employees and independent c o n t r a c t o r s  
of a l l  hazards d isc losed  to Lessee by Lessor and t o  Lessor by 
Lessee t o  persons and property i n  any way connected with t h e  

Each p a r t y  agrees  t h a t  i ts 
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12.1.2 

12.2 

12.3 

12.4 

Leased Equipment. Lessee also assumes all responsibility for the 
results of using compressed air produced by the Leased Equipnent 
in any process or in combination with other facilities. 
Notwithstanding the above, in the event that Lessee shuts down the 
Leased Equipment subject to this Article 12, Lessee shall 
indemnify and hold Lessor harmless from and against and to the 
extent any damages to the Leased Equipnent are caused by or 
resulting from any wrongful acts of Lessee during such shutdown. 
If the compressed air being supplied is in conformance with the 
purity specifications of Exhibit 4.4, determination of the 
suitability of the compressed air furnished hereunder, for the use 
contemplated by Lessee is the sole responsibility of Lessee and 
Lessor shall have no responsibility in connection therewith. 
Except as set forth to the contrary herein and except in the case 
of willful acts or omissions, neither party nor its subcontractors 
or suppliers, shall be liable to the other party, any beneficiary 
of this Lease Agreement or any successor in interest, for special, 
indirect, incidental, or consequential losses or damages arising 
out of this Lease Agreement, or any breach thereof, whether or not 
such losses or damages are based on contract, warranty, 
negligence, indemnity, strict liability or otherwise. 
Each party agrees to indemnify and save the other and its 
directors, officers, employees, agents and servants harmless 
against any and all liabilities, penalties, demands, claims, 
causes of action, suits, losses, damages, costs and expenses 
(including cost of defense, settlement and reasonable attorneys' 
fees) which any or all of them may hereafter suffer, incur, be 
responsible for o r  pay out as a result of bodily injuries 
(including death) to any person or damage (including loss of use) 
to any property of any third party, including employees, to the 
degree caused in whole or in part by, the negligence of the 
indemnifying party or  any person, firm or corporation (or any 
employee thereof) employed or engaged by such indemnifying party 
in connection with its performance of this Lease Agreement. 
In a manner consistent with Lessee's world wide insurance 
practices, Lessee shall procure and maintain throughout the term 
of this Agreement, and for a period of two (2) years thereafter, 
insurance as described in the following subarticles. Each party 
shall secure from his workers' compensation carrier a waiver of 
subrogation in favor of the other party and its employees. 
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12.4.1 Worker‘s Compensation Insurance - Such insurance 
shall be in an amount equal to the limit of liability and in the 
form and amount prescribed by the laws of Florida, for all of 
Lessee’s employees employed in the performance of this Agreement. 

12.4.2 EmDlover’s Liabilitv Insurance - Such insurance 
shall provide coverage for bodily injury by accident or disease, 
including death at any time resulting therefrom, and shall have 
the following limits: 
$500,000 each accident -- for bodily injury by accident 
$500,000 each employee -- for bodily injury by disease 
$1~000~000 policy limit for bodily injury by disease 

Such insurance shall be in a form providing coverage not lese than 
that of the Comprehensive General Liability Insurance Policy. 
Such insurance shall include coverage for all Operations exposures 
in connection with performance of this Agreement including 
coverage for explosion, collapse and underground damage, broad 
form property damage, independent contractors liability, products 
liability, completed operations liability, contractual liability, 
and personal injury coverage. Lessee agrees to maintain such 
products’ liability and completed operations coverage for three 
( 3 )  years following expiration or termination of this Agreement. 
Such insurance shall have limits of liability of not less than 
$2,000,000 per occurrence, with an annual aggregate of not less 
than $2,000,000. 

shall cover all Lessee’s owned, non-owned, hired and rented 
automotive equipment. It shall provide bodily injury and property 
damage coverage in an amount not less than $1,000,000 combined 
single limit per occurrence. 
The insurance described in this Article 12.4 sets forth mini” 
amounts and coverages and is not to be construed in any way as a 
limitation on Lessee’s liability under this Agreement, such 
limitations of Lessee’s liability are set forth elsewhere in this 
Agreement. 

12.5 For the term of this Lease Agreement, in a manner consistent with 
Lessee’s world-wide insurance practices, Lessee shall insure all 
real and personal property including the building, the Leased 
Equipment, and all machinery, materials, equipment, piping and 
vessels thereof or therein, against a l l  risks of loss and physical 
damage (specifically excluding, however, boiler and machinery 

12.4.3 Liability Insurance IExceDt Automobile Liabilitv) - 

12.4.4 Automobile Liabilitv Insurance - Such insurance 

10 



coverage) for an amount not less than the full replacement value 
thereof. Unless Lessee and Lessor otherwise agree in writing, the 
proceeds of such insurance shall be used to restore, repair, 
replace and/or rebuild the property which sustained the insured 
loss or damage. 

12.6 Certificates of Insurance evidencing the insurance coverages 
required by the foregoing Article 12.4 shall be furniahed by 
Lessee to Lessor from time to time during the term of this Lease 
Agreement, upon reasonable request. 
Should Lessor not be provided satisfactory evidence of property 
insurance by Lessee, Lessor may obtain suitable property insurance 
and add the cost of same to Lessee's Monthly Rent. 

12.8 Lessee shall use its best efforts to make such arrangements as are 
necessary to insure that every Certificate of Insurance evidencing 
the coverages required by Articles 12.4 and 12.5 hereof shall 
contain the following clause (or the equivalent thereof): 

12.7 

"No reduction or cancellation of any of 
the above described policies shall become 
effective until thirty (30) days after the 
date written notice is actually mailed 
to" : 

Niject Services Company 
One Williams center 
Suite 2320 
Tulsa, Oklahoma 74172 
Attention: President 

12.9 All policies of insurance providing the coverages required by 
Articles 12.4 and 12.5 hereof shall be countersigned by a duly 
authorized and accredited agent or agents of the carrier residing 
in the State of Florida. All such insurance shall be carried with 
insurance companies authorized to do business in Florida. In lieu 
of a carrier or agent residing in the United States, Lessee may 
obtain coverage from Lloyd's of London, or any of its affiliates, 
or from an agent or carrier residing in a foreign country, which 
is approved by Lessor, such consent not to be unreasonably 
withheld. All insurance policies required shall be issued by 
companies who hold a current Policyholder's Alphabetic and 
Financial Size Category Rating of not less than A XI11 according 
to Best's Insurance Reports but the preceding requirements shall 
not apply if Lessee obtains coverage from Lloyd's of London, or 
any of its affiliates . 

11 



ARTICLE 13 
FORCE MAJEURE 

13.1 Except f o r  any ob l iga t ions  t o  make payments a s  set f o r t h  i n  t h i s  
Agreement, Lessee s h a l l  not be l iable f o r  d e f a u l t  o r  de l ay  i n  t h e  
performance of any of i t s  o b l i g a t i o n s  hereunder, due t o  an act of 
God, acc ident ,  f i r e ,  flood, storm, r i o t ,  w a r ,  sabotage,  explos ion ,  
s t r i k e ,  l abor  d is turbance ,  n a t i o n a l  defense  requirement, 
governmental law, ordinance, r u l e  or r egu la t ion  whether v a l i d  or 
i n v a l i d ,  any a c t s  of Lessor, i t s  agents ,  employees or c o n t r a c t o r s ,  
i n a b i l i t y  t o  obta in  e l e c t r i c i t y  or o the r  type  of energy, raw 
material, labor,  equipment o r  t r a n s p o r t a t i o n ,  o r  any similar o r  
d i f f e r e n t  contingency beyond i t a  reasonable c o n t r o l  whether or not 
t h e  contingency i s  of t h e  same class  or type a s  those  enumerated 
above, it being express ly  agreed t h a t  such enumeration shall be 
nonexclusive. Lessee, i f  a f f e c t e d  by a Force Majeure shall g i v e  
prompt n o t i c e  t o  t h e  Lessor, confirmed i n  w r i t i n g  wi th in  three ( 3 )  
days,  a s  t o  the  detai ls  of t h e  Force Majeure event and an estimate 
of i t s  probable dura t ion  and w i l l  make b e s t  e f f o r t s  t o  t e rmina te  
such Force Majeure circumstance provided however t h a t  t h i s  s h a l l  
no t  compel Lessee t o  se t t le  a l abor  d ispute .  

13.2 Lessor sha l l  not be . l iable  f o r  d e f a u l t  or delay  i n  t h e  performance 
of any of i t s  ob l iga t ions  hereunder, due t o  an a c t  of God, 
acc iden t ,  f i r e ,  f lood, storm, r i o t ,  war, sabotage, explos ion ,  
s t r i k e ,  l abor  d is turbance ,  n a t i o n a l  defense requizement, 
governmental law, ordinance, r u l e  or r egu la t ion  whether v a l i d  or 

13.3 

i n v a l i d ,  any a c t s  of Lessee, its agents,  employees o r  c o n t r a c t o r s ,  
i n a b i l i t y  t o  obta in  e l e c t r i c i t y  or o the r  type of energy, r a w  
material, labor, equipment o r  t r a n s p o r t a t i o n ,  o r  any similar or 
d i f f e r e n t  contingency beyond i ts  reasonable con t ro l  whether o r  no t  
t h e  contingency is of t h e  same class o r  type a s  those  enumerated 
above, it being express ly  agreed t h a t  such enumeration sha l l  be 

nonexclusive. Lessor,  i f  a f f e c t e d  by a Force Majeure s h a l l  g ive  
prompt no t i ce  t o  Lessee, confirmed i n  w r i t i n g  wi th in  t h r e e  (3 )  
days,  a s  t o  t h e  de t a i l s  of t h e  Force Majeure event and an estimate 
of i t s  probable du ra t ion  and w i l l  make b e s t  e f f o r t s  t o  t e rmina te  
such Force Majeure circumstance; provided, however, t h a t  t h i s  
s h a l l  no t  compel Lessor t o  se t t le  a labor d ispute .  
I n  t h e  event of a de lay ,  o r  d e f a u l t  i n  performance by Lessee or 
Lessor due  t o  a Force Majeure event described i n  A r t i c l e s  13.1 and 
13.2, a t  t h e  option of t h e  Lessee t h e  term of  t h i s  Lease Agreement 
may be extended f a r  a period equal t o  t h e  period of such de lay  o r  

12 



for a total period of six (6) months in the aggregate whichever is 
shorter. To the extent that Lessee had previously paid Xonthly 
Rent and not received commensurate use of the Leased Equipment due 
to a Lessor Force Kajeure event, no additional Monthly Rent shall 
be paid for such extension period. To the extent that Lessee 
requests further extensions of the Base Term, Lessor and Lessee 
shall negotiate the rent related to said extensions not related to 
Lessor Force Majeure events. 

and Lessee determines, in good faith and upon prior consultation 
with Lessee that the Leased Equipment cannot be restored to total 
operating capability within s ix  (6) months, Lessee shall notify 
the Lessor in writing and Lessee shall have the option of (1) 
accepting the reduced operating capability of the Leased Equiplent 
to provide compressed air for the remaining term of this Lease 
Agreement without any reduction in the Monthly Rent (and retaining 
any insurance proceeds of Lessee's property insurance), or ( 2 )  

terminating this Lease Agreement and transferring the insurance 
proceeds to Lessor. Prior to termination by Lessee, Lessee and 
Lessor shall negotiate a purchase price for the Leased Equipment, 
or shall negotiate for an extension of the term of this Lease 
Agreement for a mutually agreed upon period of time and at a 
mutually agreed upon Monthly Rent. 

13.4 Should a Force Majeure event as described in Article 13.1 occur 

ARTICLE 14. 
ASSIGHMENT 

14.1 This Agreement shall inure to the benefit of and bind the 
respective successors and assigns of the parties hereto and except 
as provided below, neither party shall assign its obligations 
under this Agreement without the prior written consent of the 
other party, which consent shall not be unreasonably withheld. 
Subject to Lessee's rights and Lessor's obligations hereunder, 
Lessor may assign its rights under this Agreement, including its 
rights to receive payments hereunder, which assignment shall be 
promptly acknowledged in writing by Lessee after notice of 
assignment is received from Lessor. Upon such assignment, Lessor 
shall remain primarily responsible for its performance of its 
obligations under this Lease Agreement. 
Lessor, Lessee may assign this Lease Agreement in whole or in part 
without the written consent of Lessor; however, Lessee shall 
remain primarily liable f o r  the performance thereof. 

Upon written notice to 

U\a2 lOl  
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15.1 

15.2 

16.1 

ARTICLE 15 
PRECEDENCE, ENTIRE AGRZEMEHT & AMEHDMENT 

The entire agreement of the parties with regard to lease of the 
Leased Equipment is contained herein and in the Exhibits 
attached hereto and made a part hereof. 
promises, representations or warranties affecting this Lease 
Agreement, and any other or different terms and conditions 
appearing in any purchase orders issued or accepted hereunder 
shall be deemed null and void. 
This Lease Agreement shall not be modified or amended unless euch 
modifications or amendments are in writing and signed by 
authorized representatives of both parties. 

There are no other 

ARTICLE 16 

NOTICE 
It shall be sufficient giving of any notice or other communication 
hereunder if the party giving the same shall deposit a copy 
thereof in the Post Office in a registered or certified envelope, 
first class postage prepaid, addressed to the other party at the 
following address: 

In the case of Lessor: 

Niject Services Company 
One Williams Center 
Suite 2320 
Tulsa, Oklahoma 74172 

Attention: President 

In the case of Lessee: 

Monsanto Company 
800 North Lindbergh Boulevard 
St. Louis, Missouri 63167 

Attention: Director of Purchasing 
The Chemical Group of Monsanto 
company 

or such other address as either party may designate in writing. 

The date of giving such notice or other communication will be the 
date such envelope was deposited. 
the date of such dewsit shall be a prima facie evidence of such 
fact. 

The Post Office receipt showing 
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ARTICLE 17 

CONF'IDEHTIALITP 

17.1 Lessor shall treat and maintain, and cause its employees and 
agents to treat and maintain, as Lessee's confidential property, 
and not use or disclose to others during the term of this Lease 
Agreement and f o r  five ( 5 )  years thereafter, except as is 
necessary to perform this Lease Agreement (and then only on a 
confidential basis satisfactory to Leesee) the documents and 
information which are identified and marked as "Confidential to 
Lessee". The provisions of this Article shall not apply to any 
information referred to in this Article which Lessor establishes 
(i) ha8 been published and has become part of the public domain 
other than by acts or omissions of Lessor, its employees or 
agents, (ii) has been furnished or made known to Lessor by third 
parties (other than those acting directly or indirectly for or on 
behalf of Lessee) as a matter of legal right and without 
restriction on disclosure or use, (iii) was lawfully in Lessor's 
possession prior to disclosure thereof by Lessee to Lessor and was 
not acquired by Lessor, its employees o r  agents directly or 
indirectly from Lessee or (iv) was lawfully developed 
independently by Lessor. Specific information shall not be deemed 
to fall within any of these exceptions merely because it is within 
the scope of more general infomation which falls into one or more 
of these exceptions. 

17.2 Lessee shall treat and maintain, and cause its employees and 
agents to treat and maintain, as Lessor's confidential property, 
and not use or disclose to others during the term of this Lease 
Agreement and for five ( 5 )  years thereafter, except as is 
neceesary to perform the work hereunder (and then only on a 
confidential basis satisfactory to Lessor), the documents and 
infomation which are identified and marked as "Confidential to 
Lessor". The provisions of this Article shall not apply to any 
information referred to in this Article which Lessee establishes 
(i) has been published and has become part of the public domain 
other than by acts or omissions of Lessee, its employees or 
agents, (ii) has been furnished or made known to Lessee by third 
parties (other than those acting directly or indirectly for or on 
behalf of Lessor) as a matter of legal right and without 
restriction on disclosure or use, (iii) was lawfully in Lessee's 
possession prior to disclosure thereof by Lessor to Lessee and was 
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18.1 

not acquired by Lessee, ita employees or agents directly or 
indirectly from Lessor or (iv) was lawfully developed 
independently by Lessee. Specific information shall not be deemed 
to fall within any of these exceptions merely because it is within 
the scope of more general information which falls into one or more 
of these exceptions. 

ARlpIcLE 18 
NON WAIVER 

Neither a failure or omission of a party hereto to exercise any 
right of such party or enforce any obligation of the other party 
nor any delay of a party in any such exercise or enforcement shall 
impair or constitute a waiver or abandonment of any other right or 
nonperformance of such obligation, or preclude any subsequent 
exercise of such other right or any other right of such party, or 
preclude any subsequent enforcement of such obligation or any 
other obligation to the other party. 

ARTICLE 19 

SURVIVAL 
19.1 The provisions of Articles 9.5, 12 and 17 shall survive expiration 

or termination of this Lease Agreement pursuant to their 
respective terms, including any amendment or modification thereof. 

IN WITNeSS WHEREOF, the parties have caused this Agreement to be 
executed as of the date first above written. 

NIJECT S ~ ~ C E S , , C ~  (LESSOR) 

MONSANTO COMPANY (LESSEE) 
c 

Title: Vice ?resident & General Xanager 
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EXHIBIT 1.2 OF I Z U E  

PLANT DESCRIPTION 

Lessee and Lessor aaree that Seller's Plant includes an Electric Machinery ~ ~ 

synchronous electric motor with a nameplate rating of- HP, 

appropriate design rating, suitable installation and auxiliary systems. 
air compressor with an 

Lessee's Specification #CEA 4113 named "Specification Package-Pensacola 
Purchased Air", and subsequent written update8 communicated between the 
Leesee and the Lessor, that modify said specification, will be the basis 
for the technical definition and the cost definition. 



EXHIBIT 1.3 o f  LEASE 
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EXHIBIT 3.2 OF LEASE 

LVMP SUM PURCHASE AMOUNT FOLLOWING THE START-UP DATE 

Purchase During the Calendar 
Year Subsequent to The 

Start-up Date During Which Facility Purchase Price 
{Thousands of Dollarsl The Purchase ODtion is Effective 

1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 



BSIHIBIT 3 . 3  OF IZASS 

TERMINATION AND PURCHASE SCHEDULES 

TERMINATION CHARGES FOLLOWING THE START-UP DATE 

calendar Year Subsequent to 
The Start-up Date During Termination Charue * 

Which Termination is Effective 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 

fThousands of Dollars) 



EXHIBIT 4.4  OF LEASE 
PLANT DESIGN BASIS 

1. The Plant design is predicated on Monsanto's specification of the Inlet 
Air stack and it shall prove adequate for the supply of air to the Plant 
that will contain only normal atmospheric contaminants, free of corrosive 
components and hydrocarbon or particulate eources in excessive amounts. 

2 .  

3 .  

The "Plant Design Basis" and conditions 
Flow, SCFM (14.7 peia & 60°F Dry) 
Inlet Pressure (PSIA) 
Temperature (Degrees F) - Maximum 
Relative Humidity ( % )  

Compressibility 
Discharge Pressure (PSIA) 
Performance data on the attached curves 

Q/CV 

are 

PMC 

the 

1715 as well as 
the attached tabulated data PMC 1714 is provided to define the acceptable 
operating conditions of Compressed Air Supply. Slight modifications are 
expected pending review of actual shop test data. Discharge pressure 
conditions are provided at the compressor discharge flange. 
Plant Site design conditions are the following: 
a. Dry Bulb Temperature, OF 

4. 

Maxi" 100 
Mini" +10 

b. Maximum Wind Velocity, mph 114 
C. Elevation above Sea Level, feet 40 
d. Frost line, inches 0 
3. Seismic zone 0 

5. Niject will not modify the facility design to affect the chemical 
composition of the Compressed Air without the prior written approval of 
Monsanto. 

6. The average composition of dry air is as follows: 
Volume 
Percent 

Nitrogen 78.084 
Oxygen 20.948 
Argon 0.934 
Carbon Dioxide 0.0314 
Rare and Inert Gases 0.0026 



- FPSC DOCKET NO. - 
9 2  1167-EQ 

LEASE AGREEMENT 

THIS LEASE AGREEMENT made and entered into as of the date of 
a - b b e r  8, qq? by and between PRAXAIR INC., a corporation 
organized and existing under the laws of the State of Delaware 
(hereinafter referred to as ItLessort1) and MONSANTO COMPANY, a 
corporation organized and existing under the laws of the State of 
Delaware (hereinafter referred to as ItLesseett) : 

WITNESSETH: 
WHEREAS, Lessee requires substantial quantities of nitrogen 

for use at its plant at Pensacola, Florida and desires to lease 
equipment forthe production, compression, storage and vaporization 
of nitrogen for such use, and 

WHEREAS, Lessor is willing to lease to Lessee such equipment 
on a site furnished by Lessee located at Lessee's plant at 
Pensacola, Florida. 

NOW, THEREFORE, in consideration of the foregoing and mutual 
promises herein, Lessee and Lessor agree as follows: 

ARTICLE 1 

DEFINITIONS 

As used in this Agreement: 

1.1 llLessee/s Plantll means Lessee's plant at Pensacola, 
Florida and any additions thereto, and any portions of Lessee's 
Plant sold to third parties subsequent to September 2 5 ,  1979 which 
continues to utilize the Nitrogen Distribution System, or any other 
location to which any operations presently at the referenced 
location may subsequently be moved. 

1 



1 . 2  "Nitrogen Plant1' means t h e  f a c i l i t i e s  cons t ruc ted ,  
i n s t a l l e d  and owned by Lessor which conta in  equipment f o r  t h e  
product ion ,  compression, s to rage  and vapor i za t ion  of n i t rogen  which 
a r e  now l o c a t e d  on t h e  ltNitrogen Plant  

1.3 "Nitrogen Plant  S i te"  means t h e  p l o t  of land furn ished  by 
Lessee a t  Lessee's Plant f o r  t he  Nitrogen P l a n t  on which the  
Nitrogen P l a n t  is cu r ren t ly  located.  

1.4 ItNitrogen Di s t r ibu t ing  Systemtt means t h e  system of t runk  
and service p i p e l i n e s  constructed,  i n s t a l l e d  and owned by Lessee 
and used t o  t r a n s p o r t  Nitrogen from t h e  Nitrogen P lan t  t o  t h e  
va r ious  use  p o i n t s  a t  Lessee's Plant .  

1 .5  Itcubic Foott1 used a s  a measure of Nitrogen means t h a t  
q u a n t i t y  of n i t r o g e n  which i n  gaseous form would occupy a volume o f  
one cubic f o o t  a t  70 degrees Fahrenheit  temperature and 1 4 . 6 9 6  

pounds p e r  squa re  inch absolu te  pressure.  

ARTICLE 2 

LEASE O F  NITROGEN PLANT 

2 . 1  Subject t o  t h e  terms of t h i s  Lease Agreement, Lessor 
agrees  t o  lease t o  Lessee and Lessee agrees  t o  l e a s e  from Lessor 
t h e  Nitrogen P l a n t .  The Nitrogen Plan t  s h a l l  have t h e  capac i ty  t o  
produce and d e l i v e r  i n t o  t he  Nitrogen D i s t r i b u t i n g  System o r  t h e  
cold box f l a n g e  of t h e  Nitrogen Plan t ,  such volumes and q u a l i t y  of 
n i t rogen  a s  desc r ibed  i n  E x h i b i t  A. T h e  operat ing performance and 
c h a r a c t e r i s t i c s  s h a l l  a l s o  be a s  descr ibed i n  Exhib i t  A. 

2.2 Lessor  and Lessee agree t o  m e e t  from t i m e  t o  t i m e  dur ing  
t h e  term of t h i s  Agreement t o  review Lessee's requirements f o r  
n i t rogen  under t h e  maximum r a t e  r e f e r r e d  t o  i n  A r t i c l e  2 . 1  which 
a r e  t h e  s u b j e c t  of t h i s  Lease Agreement and agree t o  n e g o t i a t e  i n  
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good f a i t h  f o r  a d d i t i o n a l  production f a c i l i t i e s ,  a s  such a r e  
r equ i r ed .  

ARTICLE 3 

RENTAL CHARGES 

3.1 During t h e  term hereof  , Lessee s h a l l  pay Lessor a monthly 
r e n t a l  charge f o r  the  l e a s e  of the Nitrogen Plan t  i n  t h e  amount of 

(I'Rental Charge") , as subsequently adjusted pursuant  t o  Article 6,  

p l u s  t he  amount of any t a x e s  under Article 7 .  

3.2 Lessee s h a l l  pay Lessor t h e  Rental Payment monthly, w i t h  
payment made wi th in  t h i r t y  (30) days of  t h e  c lose  of each month. 

ARTICLE 4 

OPERATION, SPECIFICATIONS AND PERFORMANCE 

4.1 Lessee sha l l  ope ra t e  and maintain the Nitrogen P l a n t  i n  
Lessor  shal l  have accordance w i t h  Lessor 's  ope ra t ing  in s t ruc t ions .  

t h e  r i g h t  t o  r e v i s e  s a i d  i n s t r u c t i o n s  from t i m e  t o  t i m e .  

4.2 Provided Lessee o p e r a t e s t h e  Nitrogen P l a n t  i n  accordance 
w i t h  Lessor 's  i n s t r u c t i o n s  and should the  Nitrogen P lan t  
malfunction o r  otherwise f a i l  t o  meet t h e  Performance 
S p e c i f i c a t i o n s ,  Lessee sha l l  promptly no t i fy  Lessor. 

4.3 Lessee s h a l l  not  move o r  remove nor  permit  the  Nitrogen 
P l a n t ,  o r  p a r t s  t h e r e o f ,  t o  be moved o r  removed by Lessee o r  any 
t h i r d  p a r t y  without t h e  p r i o r  w r i t t e n  consent of Lessor.  Any 
r e l o c a t i o n  of t he  Nitrogen P lan t  during the term hereof a t  the  
r e q u e s t  of Lessee s h a l l  be a t  Lessee's sole  c o s t  and expense, and 
s h a l l  be under the  superv is ion  of Lessor. Lessee s h a l l  n o t  permit ,  
and s h a l l  exe rc i se  reasonable  caut ion  t o  prevent, anyone o t h e r  than 



t h e  au thor ized  employees of Lessee and Lessor from using,  
a d j u s t i n g ,  a l t e r i n g ,  s e rv i c ing  o r  examining the Nitrogen P lan t .  

4 . 4  Subject t o  Lessee's obl iga t ions  s e t  f o r t h  i n  A r t i c l e s  4.1 
and 4.3, t h e  Nitrogen P lan t  i s  capable of producing n i t rogen  a t  

with n o t  more than  m p p m  oxygen and with a dew p o i n t  of minus m 
degrees  Fahrenhei t  o r  below a t m p o u n d s  pe r  square  inch abso lu te  
p re s su re .  I n  t he  event t h a t  t h e  Nitrogen Plant  i s  n o t  capable of 
so performing, t h e n  pursuant t o  the Maintenance and Consulting 
Services Agreement between t h e  P a r t i e s ,  necessary r e p a i r s  w i l l  be  
made t o  b r ing  t h e  Nitrogen Plan t  i n t o  operat ing conformance wi th  
the  above ope ra t ing  performance c a p a b i l i t i e s .  T h i s  r e p r e s e n t s  
Lessee's exc lus ive  remedy with respec t  t o  claims r e l a t i n g  t o  
performance of t h e  Nitrogen Plant  and t h e  p u r i t y  of n i t rogen .  
Lessor w i l l  have no l i a b i l i t y  f o r  any i n c i d e n t a l ,  consequent ia l ,  
i n d i r e c t  o r  s p e c i a l  damages hereunder. 

l eas t -  pure on a dry  b a s i s ,  including equiva len t  iverts w 

4 . 5  THERE ARE NO EXPRESS WARRANTIES BY LESSOR OTHER THAN THAT 

THE NITROGEN PLANT, I F  PROPERLY OPERATED AND MAINTAINED, SHALL BE 
CAPABLE O F  MEETING THE PERFORMANCE DESCRIBED I N  EXHIBIT A. NO 

WARRANTIES BY LESSOR SHALL BE IMPLIED OR OTHERWISE CREATED BY LAW 
OR OTHERWISE, INCLUDING BUT NOT LIMITED TO WARRANTY O F  

MERCHANTABILITY AND WARRANTY O F  FITNESS FOR A PARTICULAR PURPOSE. 

ARTICLE 5 

METERING EOUIPMENT 

5.1 Lessor, a t  i t s  expense, w i l l  maintain its c u r r e n t l y  
i n s t a l l e d  metering equipment on t h e  Nitrogen Plan t  S i t e  t o  measure 
t h e  performance of t h e  Nitrogen Plan t .  The meter ing equipment 
s h a l l  be loca ted  downstream of t h e  vent  valve and upstream of back- 
up system. Such equipment w i l l  remain the proper ty  of Lessor a t  
a l l  t i m e s ,  and Lessor w i l l  remove it wi th in  four  ( 4 )  months a f t e r  
t h e  terminat ion of  t h i s  Agreement. 
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ARTICLE 6 

INFLATION ADJUSTYENT OF THE RENTAL CHARGE 

6.1 The monthly Rental Charge will be adjusted during the 
term of this Agreement in accord with changes in the monthly ltPPI1l 
(Producer Price Index) , for any half-yearly period ending on the 
last day of the month of June or December of any year. The Rental 
Charge set forth in Article 3.1 shall be inflation-adjusted upward 
or downward in accordance with the following formula: 

Percent Adjustment = .4977 (i.e. the Escalation factor) times 
(current PPI number - 110.5 [i.e. the Base Index Number]). If 
the said PPI number is revised and published on some base 
other than 1982 = 100, the values will be adjusted to the 1982 
= 100 base in accordance with such conversion schedule or 
factor as may be supplied by the Department of Labor. 

ARTICLE 7 

TAXES 

7.1 If at any time during the term of this Agreement .any tax, 
other than a net income or excess profits tax or a general 
franchise tax imposed on corporations on account of their right to 
do business within the state as a foreign corporation and other 
than a tax covered by Article 3.1, is newly imposed on Lessor by 
any governmental authority which directly increases Lessor's costs 
incurred hereunder, or if due to a rate change or other action of 
the governmental authority, there is an increase in any such tax 
presently existing, the Lessee will reimburse Lessor therefore to 
the extent that Lessor can reasonably demonstrate that its lease 
costs hereunder are directly increased thereby. In the event of 
any such tax action, the parties will work together to minimize the 
amount of the increase of newly imposed or existing taxes. If any 
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such tax shall be eliminated or if there shall be a decrease in the 
rate of such tax, Lessor will credit Lessee in the amount of the 
reduction in tax which is thus realized by Lessor. 

7.2 Lessee will pay any property taxes levied on the Nitrogen 
Plant Site. Lessee will reimburse Lessor for any property taxes 
with respect to the Nitrogen Plant. 

ARTICU 8 

CONTINGENCIES 

8.1 Neither party hereto will be liable to the other f o r  
default or delay in the performance of any of its obligations 
hereunder due to act of God, accident, fire, flood, storm, riot, 
war, sabotage, explosion, strike, labor disturbance, national 
defense requirement, governmental action, whether valid or invalid, 
extraordinary failure of equipment or apparatus, inability to 
obtain electricity or other type of energy, raw material, labor, 
equipment or transportation, or any similar or different 
contingency beyond its reasonable control which would make 
performance commercially impracticable, whether or not the 
contingency is of the same class as those enumerated above, it 
being expressly agreed that such enumeration shall be nonexclusive, 
provided however, neither business downturn nor economic conditions 
will qualify as a contingency event within the meaning of this 
Article 8. 

8.2 If, for any period, a contingency covered by Article 8.1 
reduces or fully interrupts the operation, repair or maintenance of 
the Nitrogen Plant, Lessor and Lessee will act reasonably under the 
circumstances of the contingency, in its effort to restore 
operability of the Nitrogen Plant. 
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8.3 During any period that the Nitrogen Plant is inoperable 
because of a contingency covered by Article 8.1, Lessee will not be 
relieved of its obligation under Article 3.1 to pay the Rental 
Charge. However, the term of this Agreement shall be extended, at 
Lessee's option, by the length of time the Nitrogen Plant is 
inoperable. 

ARTICLE 9 

LIABILITY 

9.1 Determination of the suitability ofthe nitrogen produced 
by the Nitrogen Plant hereunder for the use contemplated by Lessee 
is the sole responsibility of Lessee, and Lessor shall have no 
responsibility in connection therewith. 

9.2 Lessee acknowledges that there are hazards associated 
with the use of nitrogen and the operation of the Nitrogen Plant, 
that it understands such hazards, and that it is the responsibility 
of Lessee to warn and protect its employees and others exposed to 
such hazards. Lessor shall provide Lessee with copies of Material 
Safety Data Sheets relating to nitrogen for Lessee to take into 
account when providing warnings relating to its operations. Lessee 
assumes all risk and liability for loss, damages or injury to 
persons or to property of Lessee or others arising solely out of 
the presence or use of nitrogen or operation of the Nitrogen Plant 
and not caused by the negligence of Lessor, its employees, or 
agents. 

9.3 Lessor's sole liability and Lessee's sole and exclusive 
remedy for the performance of the Nitrogen Plant shall be as stated 
in Article 4 .  In the event that either party has reasonable 
grounds to believe that its expectation of receiving due 
performance under this Agreement may be impaired, such party will 
promptly notify the other party in writing of the substance of its 
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complaint. The party receiving such notice must respond in writing 
within thirty (30) days of receipt of such notice and either 
provide evidence of cure of the complaint, or provide an 
explanation of why it believes its performance is in accordance 
with the terms and conditions of this Agreement, and specify three 
( 3 )  dates, all of which must be within thirty (30) days from the 
date of its response, for a meeting to discuss the complaint. The 
complaining party will then select one of the three ( 3 )  dates, and 

.. a meeting will be held on that date. If the parties cannot then 
amicably resolve their dispute, they will be free to pursue the 
remedies allowed under the law without prejudice. 

9 . 4  Except in the case of gross negligence or willful 
misconduct and wrongful act or omission of Lessor and except with 
respect to Article 14, Confidentiality, Lessor shall not be liable 
for any special, indirect, incidental, or consequential damages, 
including, by way of illustration and not of limitation, loss of 
use, loss of work in process, downtime or l o s s  of profits. 

ARTICLE 10 

NITROGEN PLANT SITE 

10.1 Lessee has furnished a mutually acceptable Nitrogen Plant 
Site to Lessor as set forth in Exhibit B. 

10.2 Lessee has obtained, and will keep in force, a l l  
necessary Federal, State or Local permits and authorizations for 
construction and operation of the Nitrogen Plant. 

10.3 The Nitrogen Plant will remain the property of Lessor at 
all times, and Lessor will remove it within six (6) months after 
the termination of this Agreement. 
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10.4 Lessee, at its expense, will operate and maintain the 
Nitrogen Distributing System. The Nitrogen Distributing System 
will remain the property of Lessee at all times. . 

10.5 Lessee, at its expense, has made suitable provisions for 
drainage of surface and rain water; and certifies that the Nitrogen 
Plant Site will remain free from underground and overhead 
obstructions and will remain composed of virgin soil or compacted 
fill, and that the soil will remain free of any toxic or hazardous 
materials. 

10.6 Lessee grants to Lessor a suitable and reasonable right 
of access to the Nitrogen Plant Site for the term of this 
Agreement, and, thereafter, for the removal of the Nitrogen Plant. 
Lessee, at its expense will provide a roadway suitable for tractor 
trailer 60 feet long and weighing 80,000 pounds to such site 
acceptable to Lessor. 

10.7 Unless otherwise consented to by Lessor, Lessee will 
prevent persons other than Lessee’s employees or Lessor‘s 
representatives or employees from entering the Nitrogen Plant Site 
or altering, repairing or adjusting or otherwise tampering with the 
Nitrogen Plant (excepting Lessee,s operation of the Nitrogen Plant 
per Lessor‘s instructions). Lessee will prohibit storage of 
flammable or corrosive materials within 200 feet of the Nitrogen 
Plant Site, except for such storage in effect on the date that 
Lessor approves the location of the Nitrogen Plant Site or other 
storage later consented to in writing by Lessor, such consent not 
to be unreasonably withheld based on then current National Fire 
Protection Association standards. Lessee will prohibit smoking or 
use of open flames by its employees within the area of the Nitrogen 
Plant Site. 
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10.8 Title to the Nitrogen Plant shall remain in Lessor at all 
times and Lessee will hold Lessor harmless from and against liens 
and claims against the Nitrogen Plant due to its location on 
Lessee's premises. 

ARTICLE 11 

ENVIRONMENTAL CONDITIONS 

11.1 If for any reason within the control of Lessee, the inlet 
air or other environmental factors create conditions which, in the 
demonstrated good faith opinion of Lessor, affect safe or reliable 
operation of the Nitrogen Plant, or impose or result in additional 
maintenance, repair, operational or replacement requirements for 
the Nitrogen Plant, the Lessee, upon receipt of written notice from 
Lessor of the existence of such contaminants and after meeting with 
Lessor to discuss possible remedies to such condition, shall 
proceed in good faith either to (1) correct such condition by 
removal or modification of contaminant source, ( 2 )  reimburse Lessor 
for the costs of additions or modifications to the Nitrogen Plant 
or its components reasonably necessary to alleviate such conditions 
for safe or reliable operation, ( 3 )  reimburse Lessor for any costs 
to Lessor attributable to such contaminants, or ( 4 )  reimburse 
Lessor for costs of relocating the Nitrogen Plant to another site, 
mutually agreed to by Lessor and Lessee, at Lessee's Plant. 

11.2 If subsequent to the execution of this Agreement, any new 
local, state or federal law, rule or regulation requires 
modification to the Nitrogen Plant or Nitrogen Plant operations, or 
any additional permits, licenses or rights are required, such cost 
shall be borne by Lessee. 
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ARTICLE 12 
COMMLTNICATION SYSTEM 

12.1 Lessee will install and maintain, or cause to be 
maintained a signal system from the Nitrogen Plant to a location 
designated by Lessee at Lessee’s Plant. The signal system shall be 
monitored by Lessee twenty-four (24) hours a day. Lessee will 
immediately notify Lessor by telephone at a number designated by 

’ Lessor should any signal be received. 

ARTICLE 13 
UTILITIES 

13.1 In accord with the specifications set forth in Exhibit A ,  
Lessee will utilize 3 phase, 60 hertz, electric power required for 
operation of the Nitrogen Plant and will install a circuit breaker 
and other necessary equipment at Lessee‘s source of power to 
protect against short-circuits and overloads in Lessee’s feeder and 
the motor control center of the Nitrogen Plant. Lessor as part of 
the Nitrogen Plant will provide additional overload relays in 
Lessor’s air compressor motor starter and will coordinate operation 
of said relays with Lessee/s electrical feeder protection,. 

13.2 In accordance with the specifications set forth in 
Exhibit A ,  Lessee will utilize satisfactory saturated steam 
required for operation of the Nitrogen Plant and will provide 
facilities to deliver such Steam to the point of the Nitrogen Plant 
designated by Lessor. 

13.3 In accordance with the specifications set forth in 
Exhibit A ,  Lessee will provide storm and sewer connections at the 
points designated by Lessor to remove and treat all discharges from 
the Nitrogen Plant in accordance with all applicable local, state 
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and federal laws, rules, and regulations for the term of this 
Agreement. 

13.4 Lessee currently maintains three ( 3 )  telephone lines 
within the Nitrogen Plant Site. If needed, Lessor may utilize such 
facilities provided it pays for the monthly use charges associated 
with the telephone service. 

13.5 Lessee, at no cost to Lessor, will provide a 3/4 inch 
hose bib and potable water supply to the point within the Nitrogen 
Plant Site designated by Lessor. Lessor shall not be charged for 
use of the potable water. 

13.6 In 
Lessee will 
operation of the 

accordance with specifications provided by Lessee, 
utilize satisfactory potable and cooling water in 

Nitrogen Plant. 

ARTICLE 14 
CONFIDENTIALITY 

14.1 Lessor and Lessee agree to treat as confidential and not 
to use or disclose to others at any time during the term of this 
Agreement, except as is necessary to perform under this Agreement, 
any information regarding their respective plans, programs, plants, 
processes, equipment, operations or customers which has or may come 
within the knowledge of Lessor or Lessee or their employees in the 
performance of this Agreement without in each instance securing the 
prior written consent of the other party. Lessor and Lessee 
further agree to make all reasonable efforts to restrict the 
knowledge of a l l  such information described above to their 
employees who have 
Agreement. Lessor 
reasonable efforts 
disclose, except as 

need for it in the performance of this 
and Lessee also further agree to make all 
to cause its employees not to so use or 
permitted in this Article 14.1, any of such 
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information; including, if so requested by the other party, 
securing the execution of employee agreements containing provisions 
co-extensive with this Article 14.1 by all salaried employees 
assigned to or engaged in work relative to this Agreement. Nothing 
in this Article 14.1 shall prevent Lessor or Lessee from disclosing 
to others or using in any manner information which has been 
furnished or made known to it by third parties as a matter of right 
and without restriction on disclosure, or information which Lessor 
or Lessee can show as in their possession prior to the date of this 
Agreement, or was developed by or for it independent of the other 
party after said date, and which was not acquired directly or 
indirectly from the other party or which is or shall become part of 
the public domain or generally available to the public as through 
the issuance of patents, publication or otherwise. 

ARTICU 15 

THIRD PARTY RESALE 

15.1 The parties to this Lease Agreement are only Lessee and 
Lessor. Any obligations pertaining to the supply of nitrogen to 
purchaser (s) of segments of Lessee’s business (es) located at 
Lessee‘s Plant are strictly between Lessee and such purchaser(s), 
and Lessor has no obligations in connection therewith. 

15.2 Lessee will make a specific condition of any nitrogen 
supply arrangement it may enter into with purchaser(s) of segments 
of Lessee‘s business(es) located at Lessee’s Plant that such 
purchaser (s) acknowledge that its (their) nitrogen requirements are 
being supplied by Lessee, that Lessor is not a party to such supply 
arrangement, and that such purchaser(s) is (are) not in privity nor 
has any rights hereunder. 
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ARTICLE 16 
ASSIGNMENT 

16.1 Any assignment of this Agreement without the prior 
written consent of the other party, which shall not be unreasonably 
withheld, shall be void, provided however, that without requesting 
Lessee's approval, Lessor may assign to a subsidiary or affiliate, 
all or part of this Agreement, and in such case, such subsidiary or 
affiliate will as of the date of such assignment be bound by and 
perform Lessor's obligation under this Agreement. 

ARTICLE 17 

APPLICABLE ?LAW 

17.1 This Agreement will be governed by the laws of the State 
of Florida. 

ARTICLE 18 

DURATION OF AGREEMENT 

18.1 This Agreement will be in effect from the date hereof 
until October 19, 2000-. No later than s i x  (6) months prior to the 
date of expiration of this Agreement, Lessor and Lessee shall 
negotiate in good faith for an extension of this Agreement, and 
Lessor shall have a right of first refusal on any competitive offer 
for such extension at similar terms and conditions. 

18.2 If, at any time after October 19, 1995, Lessee no longer 
requires nitrogen or inert gas at Lessee's Plant, Lessee shall have 
the right to terminate this Agreement by giving Lessor not less 
than eighteen (18) months prior written notice of such termination 
and by paying Lessor 
to the then current 

on the effective date thereof an amount equal 
Rental Charge times -times the number of 
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, 

months remaining until the expiration of the term of this 
Agreement. 

ARTICLE 19 

PRIOR AGREEMENT 

19.1 This Agreement will supersede prior agreements between 
Lessee and Lessor for supply of nitrogen to Lessee’s Plant, but 
this Agreement shall not be construed as a renunciation or 
discharge of any obligations accrued thereunder. Said prior 
agreements shall be superseded and terminated, without cost to 
Lessee, on the date of execution hereof. 

ARTICLE 2 0  

NOTICES 

20.1 Any written notice, invoice, or correspondence required 
under this Agreement shall be satisfactory if sent by first class 
mail and if given to Lessor addressed to: 

PRAXAIR INC. 
39 Old Ridgebury Road 
Danbury, CT 06817-0001 
Attention: Manager - Standard Plants 

and if given to Lessee, be addressed to: 

MONSANTO COMPANY 
800 North Lindbergh Boulevard 
St. Louis, MO 63167 
Attention: Manager, Industrial Gases 

and (as to Invoices): 

UTILITY SUPERINTENDENT 
MONSANTO COMPANY 
P . O .  Box 12830 
Pensacola, FL 32575 
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A.jTICLE 21 

SECURITY INTEFSST 

21.1 If and to the extent that this Agreement is deemed a 
security agreement under the Uniform Commercial Code, and otherwise 
for precautionary purposes only, Lessee grants Lessor a first 
priority security interest in the Nitrogen Plant. Such security 
interest secures Lessee's obligations with respect to this 
Agreement. Lessor, at its option may file financing statements in 
the appropriate offices using the terms "Lessort1 and ttLesseell in 
order to protect its rights and interest under the terms of this 
Agreement. Lessee authorizes Lessor to sign Lessee's name to such 
financing statement. 

IN RITNESS WEiEREOF, the parties have caused this Agreement to 
be executed as of the date first above written. 

MONSANTO COMPANY PRAXAIR INC. 

v 
Title. 

Date: October 6 .  1993 Date: 0 Cc 8 .  IY9 3 
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EXHIBIT A 

Plant Operating Parameters 

1) MANNER OF OPERATION MAXIMUM INSTANTANEOUS 
DEMAND RATE 

Nitrogen Plant in Production 
and vaporization facilities 
in full operation 

Shutdown of production 
facilities of Nitrogen Plant 
pursuant to Article 7.1 

-cubic feet per hour 

-cubic feet per hour 

2 )  Minimum delivery pressure of nitogen will be 90 pounds per 
square inch (gauge) and will not exceed 110 pounds per square 
inch (gauge) . 

3 )  Liquid storage capacity will b r c u b i c  feet. 

4 )  Electrical Specifications 

the limit of symmetrical short circuit current will 
The mamimum connected load fo-volt power will b 

RMS amperes. The maximum connected load fo 

will be 

Lessee's power supply will have the capability to permit 
starting across the line of a 

of more than 
with a total B o n i c  distortion of the sine wave o 
for individual harmonics with an instantaneous 

The voltage unbalance between phases shall not to exceed 
be greater han for both instantaneous and steady state 
conditions except for system faults. 

the limit of symmetrical sho circuit current 

without causing a vo 7tHP age drop motor in exce at t" of and- at 
The supply voltage shall not have a variation 

The supply shall b e m e r t z ,  grounded 

. t 
5 )  Saturated Steam Specifications 

Saturated steam at the following rates: 

wlb/hour at-psig for each -cubic feet of nitrogen 
vaporized. 

'This number is  reduced t o  KVA i f  Lessee continues t o  use the  e x i s t i n g  
steam supply of-lb/hour p s i g  f o r  m h r s  e a c h m o n t h s .  
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6) Storm and Sanitary Sewer Specifications 

Storin and sanitary sewers shall be designed to handle the 
following constituents: 

a. Raw water and site runoff including oil rinsed off 
equipment 

b. Condensate from the air compressor 

7) Cooling Water Makeup Specifications 

30 gallons per minute and a suitable return f o r  cooling water 
blowdown of 15 gallons per minute. 
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