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IN THE DISTRICT COURT OF APPEAL 
IN AND FOR THE STATE OF FLORIDA 

FIRST DISTRICT 

CITRUS COUNTY/ FLORIDA/ 
and CYPRESS AND OAKS VILLAGES 
ASSOCIATION/ 

Appellants/ 

vs. 

Appeal No.: 93-03324 ,( 
PSC Docket No.: 92-0199-WS 

SOUTHERN STATES UTILITIES/ INC./ 
and THE FLORIDA PUBLIC SERVICE 
COMMISSION/ 
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EMERGENCY MOTION OF CITRUS 
TO ENFORCE AUTOMATIC STAY AND SUGGESTION FOR CONTEMPT 

r.J 
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Appellant/ Board of County Commissioners of citrus 

County (llcitrus Countyll) / by and through its undersigned counsel/ 

moves this Honorable Court to issue its Order requiring Appellee 

Southern States utilities/ Inc. (IlSouthern states II or the 

IIUtility") to obey the Automatic Stay resulting from citrus 

County filing its Notice of Appeal and Amended Notice of Appeal 

this cause on October 8/ 1993 and October 12/ 1993/ 

respectively. Furthermore/ citrus County respectfully suggests 

this Court both find Southern States in contempt of court and the 

Rules of Appellate Procedure for violating the Automatic 

otay and impose sanctions appropriate to the contempt/ as 

----- pauthorized by Fla.R.App.P. 9.410. In support of its Motion/ 

RCH 
citrus County states as follows: 

EC 

__ 
1. Appellant citrus County/ a "public bodyll as defined by 

__ Rule 9.310/ Fla.R.App.P./ is a party to Appellee Florida Public 
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S e r v i c e  C o m r n i s ~ i o n ~ s  ("PSC'I)  Docket No. 920199-WS, which was a 

Section 120.57(1), F . S . ,  proceeding held to establish t h e  

cus tomer  rates of Southern Sta tes  for some 127 geographically 

d i s t i n c t  water and wastewater systems commonly owned by t h e  

Utility. 

members are served by Southern S t a t e s '  Sugar Mill Woods water and 

wastewater systems located in C i t r u s  County, Florida. COVA is 

Appellant COVA is a homeowners association whose 

a l s o  p a r t y  to PSC Docket No. 920199-WS. 

2. On March 2 2 ,  1993, t h e  PSC panel  assigned to t h e  case 

issued its Order No. PSC-93-0423-FOF-WSt which was the final 

order in Docket No. 920199-WS. The final order approved, among 

o t h e r  things, t h e  implementation of uniform statewide water and 

wastewater rates, whose purpose is to charge t h e  customers of 

each of the 127 systems t he  same rates w i t h o u t  regard to t h e  

individual operating costs  and plant investment in each. (See 

App. A ,  depicting approved uniform base facility and gallonage 

rates). The final order granted Southern States a revenue 

increase of approximately $6.7 million, which is less than it is 

currently receiving under t h e  interim rates approved by t he  PSC. 

3 .  Pursuant to the uniform rates, customers of Appellant 

COVA are requi red  to support a t o t a l  annual water and wastewater 

subsidy of $528,871 above t h e  rates t h e y  would pay if their 

utility systems were regulated individually . (See asterisked 

lines on pages 1 and 4 of App. A ) .  Both C i t r u s  County and COVA 

opposed t h e  PSCts approval of t h e  uniform rates. 

4 .  Motions f o r  Reconsideration were filed w i t h  t h e  PSC by 
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a number of parties, including 

County and COVA's pr imary  issu 

Citrus County 

s on r econs id  

and COVA. Citrus 

ration questioned 

the legality of t h e  uniform statewide water and wastewater rates,  

lack of notice, and lack of competent, substantial evidence to 

suppor t  adoption of the uniform r a t e s .  

t h e  docket considered and denied the motions for reconsideration 

at agenda conferences held on July 20 and August 3 ,  1993. The 

PSC panel, a l s o ,  voted, on its own motion, to adjust Southern  

States' interim rate refund liability and to i n c o r p o r a t e  that 

decision i n  t h e  order disposing of the  earlier Motions f o r  

Reconsideration. 

The PSC panel ass igned to 

5. Pursuant to Rule S . O Z O ( g ) ( l ) ,  Fla.R.App.P, t h e  final 

order in t h e  rate case should not be considered "rendered11 until 

the  filing of a signed, w r i t t e n  order d i s p o s i n g  of the motions 

for reconsideration. Accordingly, t h e  t i m e  for seeking judicial 

review of t h e  final order would be tolled pending t h e  filing of 

such an order. The PSC did not publish its Order on 

Reconsideration (PSC-93-1598-FOF-WS) until November 2, 1993. 

App. B. 

6. Citrus County and COVA, along with certain other  

persons affected by t h e  uniform rates, who were not parties to 

t he  rate case because of t h e  alleged lack of notice to them, 

jointly petitioned the full PSC f o r  a review of the legality and 

appropriateness of uniform rates for Southern S t a t e s .  The PSC 

denied t h e  joint petition, bu t ,  on its own mot ion ,  initiated a 

separate investigatory docket for the same purpose .  
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PSC Order  PSC-93-1422-FOF-WS, dated  September 30, 1993, 

establishing investigation of uniform r a t e s ) .  

7 .  Pr io r  to, and notwithstanding t h e  absence of, a signed, 

w r i t t e n  order disposing of t h e  motions f o r  reconsideration, 

Southern S t a t e s  filed, and t h e  PSC staff "administratively 

approved", rate tariff sheets implementing t h e  uniform rates:, 

The PSC staff letter was dated September 15, 1993 and approved 

the uGiform rates for billing on services and consumption on or 

after September 15, 1993. (a App. D, PSC staff letter dated 

September 15, 1993). 

8 .  Irrespective of whether there e x i s t s  legal a u t h o r i t y  

f o r  PSC staff to "approvet1 t h e  implementation of new customer 

rates w i t h o u t  t h e  t ' r e n d i t i o n "  of a f i n a l  order in the case, it 

d i d  so. It a l so  appears t h a t  Southern States' customers w e r e  not 

given contemporaneous notice t h a t  their service rates were 

changed effective September 15, 1993 and t h a t  they, therefore, 

did no t  have the ability to adjust  their consumption to their  

budgets, if necessary. Southern S t a t e s  has ,  in fact, 

subsequently begun billing its customers for the uniform rates. 

(See App. E, Southern States' "Notice of Final R a t e s 1 ' ) .  It did 

so in the face of there  being no ltappealable'v order that would 

allow Citrus County, or any other  party, to seek a judicial stay 

of the rates pending review, and in v i o l a t i o n  of an Automatic 

Stay obtained by Citrus County. 

9. Still without a signed, w r i t t e n  order disposing of t h e  

Motions for Reconsideration, but facing the  accomplished "agency 
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action" of t h e  PSC staff approving t h e  uniform rate tariffs and 

t h e  imminent September 15, 1993 implementation of t h o s e  rates, 

Citrus County and COVA filed their Notice of Appeal on October 8, 

1993 naming Southern States as an appellee. A n  Amended Notice of 

Appeal, adding t h e  PSC as a n  appellee, was filed on October 11, 

1993 

10, Rule 9,02O(g), Fla.R.App.P., provides that an "order is 
c 

rendered when a signed, w r i t t e n  order is filed w i t h  t h e  clerk of 

t h e  lower tribunal". (Emphasis supplied). The rule further 

provides that the date of r e n d i t i o n  may be postponed by t h e  

filing of c e r t a i n  enumerated post-judgment motions, such as 

motions for rehearing, clarification, certification, and others .  

Pursuant to PSC practice, a " f i n a l  order shall not be deemed 

rendered for the purpose of judicial review until the Commission 

disposes of any motion and c r o s s  motion for reconsideration of 

that order . , I 1 .  Rule 25-22.060(1)(~), F.A.C. Accordingly, a 

motion for  reconsideration of, a PSC order postpones the date of 

its r e n d i t i o n  u n t i l  a signed, written order  disposing of the 

motion. 

11. R u l e  9 , 0 2 O ( g ) ( l ) ,  Fla.R.App.P., sta tes :  

(1) If such a motion or motions have been filed, the 
final order shall not be deemed rendered w i t h  respect 
to any c l a i m  between t he  movant and any p a r t y  a g a i n s t  
whom relief is sought by t h e  motion or motions until 
t h e  filing of a signed, w r i t t e n  order disposing of a l l  
such motions between such parties. 

Given no more, it would appear that t h e  PSC staff's approval o f  

Southern States' uniform rate tariffs, coupled w i t h  the PSC's 

failure to i s s u e  a signed, w r i t t e n  order disposing of the Motions 
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foresaw this quandary when it approved Rule 9 . 0 2 0 ( g ) ( 3 ) ,  

Fla.R.App.P., which states: 
c 

(3) 
notice of appeal is filed before the filing of a 
signed, written order d i spos ing  of all such motions, 
all motions filed by t h e  appealing party that are 
pending at the time shall be deemed abandoned, and the 
final order shall be deemed rendered by the filing of 
t h e  notice of appeal as to a l l  claims between p a r t i e s  
who t h e n  have no such motions pending between them. 

If such a motion or motions have been filed and a 

Thus, pursuant to Rule 9.020(9)(3), Fla.R.App.P., Citrus County  

and COVA's filing of a Notice of Appeal before t he  filing of a 

signed, written order disposing of t h e  Motions f o r  

Reconsideration, caused those motions to be abandoned and 

established that " the  final order shall be'deemed rendered by t h e  

filing of t h e  n o t i c e  of appeal as to a l l  claims between p a r t i e s  

who then have no such motions pending between themm1. a, In re: 
Forfeiture of $104,591 in U . S .  Currency, 578 So.2d 7 2 7  (Fla. 3d 

DCA 1991). Accordingly, the  PSC's Final Order would have been 

considered lTrendered" on October 8 ,  1993, the date Appellants 

filed their initial Notice of Appeal. 

13. R u l e  9.310(b) (2) , Fla.R.App.P., provides: 

[ 2 )  Public Bodies; Public Officers. The t i m e l y  
filing of a n o t i c e  shall automatically operate as a 
stay pending review,  except in criminal cases, when the 
state, any public officer in an official capacity, 
board, commission, or o t h e r  public body s e e k s  review; 

6 

001718  440d 
2295 

. . . . -. . - 



provided t h a t  an automatic stay shall exist f o r  48 
hours a f t e r  t h e  filing of the notice of appeal for 
public records and public meeting cases. 
t h e  lower tribunal or  t h e  court may extend a stay, 
impose any lawful  conditions, or vacate t h e  stay. 

Citrus County is a l apubl ic  body" w i t h i n  the meaning of Rule 

9.310(b)(2), Fla.R.App.P., and its filing of a Notice of Appeal 

with t h i s  Court on October 8, 1993 automatically operated as a 

stay of Order No. PSC-93-0423-FOF-WS, and the implementation of 

t h e  u i i fo r rn  rates , pending this Court s judicial rev iew,  

County and COVA both  verbally notified Sou the rn  States and the 

P S C  staff of the filing of t h e  Notice of Appeal and provided them 

w i t h  facsimile copies of the document on October 8 ,  1993. 

Additionally, Citrus County and COVA wrote Southern S t a t e s  

advising it that an automatic stay had been obtained and 

suggesting a course of a c t i o n  d u r i n g  t h e  pendency of t h e  judicial 

review and the PSC-initiated investigation i n t o  the 

appropriateness of uniform rates f o r  Southern States. 

On motion, 

Citrus 

14. Had Sou the rn  States wished to lawfully implement t h e  

uniform rates pending judicial review, it should  have, as 

provided by Rule 9.310(b)(2), Fla.R.App+P., filed a , m o t i o n  w i t h  

either this C o u r t  or the PSC to vacate, or otherwise impose 

lawful conditions, on t h e  stay. Tnitially, Southern States did 

n o t  do so, electing i n s t e a d ,  in violation of the automatic stay, 

to unilaterally bill its customers for the uniform rates.  

15, On October 18, 1993, ten (10) days after the filing of 

t he  N o t i c e  of Appeal w i t h  this Court, Southern States filed w i t h  

t h e  PSC its Motion to Vacate Automatic Stay. On October 26, 
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1993, Citrus County filed t h e  P S C  its Response I n  Opposition T o  

Southern States' Motion To Vacate Automatic Stay and motion For 

Reduced I n t e r i m  Rates Pending Judicial R e v i e w ,  For Recalculated 

Customer Bills, Refunds And Imposition Of P e n a l t i e s  For  

V i o l a t i n g  Automatic Stay. Given t h e  PSC's procedural rules, it 

appears unlikely that it will be able to r u l e  on the Motion to 

Vacate Automatic Stay prior to t h e  end of November, 3993. 
c 

3 4 .  The effect of Rule S.OZO(q) ( 3 )  I Fla.R.App.P., is not  

on ly  l o g i c a l ,  b u t  essential, given t h e  f a c t s  of this case. Faced 

with t h e  September 15, 1993 PSC staff approval of t h e  un i fo rm 

r a t e s  and Southern S t a t e s '  actual b i l l i n g  of those rates,  C i t r u s  

County and COVA could not, and should not, have been held captive 

to t h e  PSC's lack of alacrity in issuing i t s  Order on 

Reconsideration. The filing of a Notice of Appeal by Citrus 

County and COVA, by operation of Rule 9.020g)(3), Fla.R.App.P., 

rendered Order No. PSC-93-0423-FOF-WS final on October 8 ,  1993. 

Southern States argues, however, that this Court should consider 

that  the  Appellants, in t h e i r  a t tempt  to protec t  themselves from 

t h e  realized agency action, have missed the deadline f o r  

appealing, which t h e y  assert is now t h i r t y  ( 3 0 )  days a f t e r  t h e  

March 2 2 ,  1993 publication of Order No. PSC-93-0423-FOF-WS. 

17. Southern S t a t e s  c o n s t r u c t i o n  is not o n l y  irrational and 

illogical, but a l s o  directly f l i e s  in t h e  face of Rule 

9.020(g)(3), Fla.R.App+P., which states, in pertinent part: 

( 3 )  ... the f i n a l  order shall be deemed rendered by t h e  
filinq of t h e  notice of a m e a l  as t o  a l l  claims between 
parties who then have no such  motions pending between 
them. (Emphasis supplied). 
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It is clear from t h e  above rule that t h e  final order  is 

considered rendered when, and not before, the notice of appeal is 

filed, Accordingly, Order No. PSC-93-0423-FOF-WS was rendered 

final on October 8 ,  1 9 9 3 .  

18. Appellants were faced with paying rates they were 

legally e n t i t l e d  to have stayed pending judicial review because, 

through PSC inaction, they had no t ' f i n a l  order" to appeal. 

Appeliants' filing of their Not ice  of Appeal abandoned their 

Motions f o r  Reconsideration before t h e  PSC, but '!renderedt' t h e  

PSC's rate order  final f o k  appellate purposes. Accordingly,  

Citrus County and COVA's Amended Notice of Appeal is timely and 

this Honorable Court has jurisdiction to review Order No. PSC-93- 

0423-FOF-WS. 

19. Pending the PSC's resolution of S o u t h e r n  States' M o t i o n  

to Vacate ,  S o u t h e r n  States will c o n t i n u e  to charge and bill i t s  

customers f o r  t h e  uniform rates i n  open and c lear  violation of 

t h e  Automatic Stay obtained pursuant to rules promulgated by t h e  

Florida Supreme court. C i t r u s  County and t h e  o ther  cus tomers  of 

Sou the rn  States will suffer irreparable harm if Southern S t a t e s  

is allowed to continue to violate the Automatic Stay. 

WHEREFORE, Citrus County respectfully requests that this 

C o u r t  enter its Order enjoining Southern States from further 

violation of the t h e  Automatic S t a y  pending j u d i c i a l  review by 

this Court. Criterion Insurance ComDany v. S t a t e ,  Dept. of I n s . ,  

458 So.2d 22, 2 8  ( F l a .  1st DCA 1984) (district court of appeal is 

authorized to e n j o i n  administrative order during pendency of 
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review proceeding). In doing so, t h i s  Court  should Order 

Southern S t a t e s  to immediately begin  charging the interim r a t e s  

it was charging prior to t h e  imposition of t h e  Automatic Stay and 

to issue t h e  a p p r o p r i a t e  r e f u n d s  r e s u l t i n g  from t h e  uniform r a t e s  

being improperly implemented. L a s t l y ,  C i t r u s  County would 

respectfully suggest this Court find Southern S t a t e s  in contempt 

f o r  its willful and intentional violation of t h e  Automatic Stay 

and impose sanctions appropriate to t h e  contempt .  

R e , S : @ Z Y  /--- 
/ e  

MICHAE A .  GROSS 
Assistant Attorney General 
Department of Legal A f f a i r s  
The C a p i t o l ,  PL-01 
Tallahassee, Florida 32399-1050 

Florida Bar  No. 0 1 9 9 k  
(904) 488-5899 

Route 2 8 ,  Box 1264 /- 
Tallahassee, Florida 32310 
( 9 0 4 )  421-9530 

. -  
LA-Y HAAG, ESQUIRE ' 

Inverness, Florida 3 4 4 5 0  
Florida Bar No. 188854 

Attorneys f o r  Citrus County,  Florida 

CERTIFTCATE OF SERVICE 
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I HEREBY CERTIFY that a copy of t h e  foregoing h a s  been 

furnished by U . S .  Mail this 10th day of November, 1993 to t he  

following persons: 

Ken Hoffman, Esquire 
Messer, Vickers, Caparello, 
Madsen, Lewis, Goldman & Metz  
215 S. Monroe Street, Suite 701 
P , O .  Box 1876 
Tallahassee, Florida 32302-1876 

Harold McLean, Esquire 
Associate Public Counsel 
Office of the Public Counsel 
c/o The Florida Legislature 
111 W. Madison St ree t ,  Room 812 
Tallahassee, Florida 32399-1400 

C h r i s t i a n a  T, Moore, Esquire 
Division of Legal Services 
Florida Public Service Commission 
101 E a s t  Gaines Street 
Tallahassee, Florida 32301 

Brian Armstrong, Esquire 
Sou the rn  States Utilities 
General O f f i c e s  
1000 Color Place 
Apopka, F l o r i d a  3 2 7 0 3  

Michael Mulli-n, Esquire 
Nassau County Board of county Commissioners 
P.O. Box 1563 
Fernandina Beach, F l o r i d a  32034 

2300 
00 I 7 2 3  



APPENDIX 

A .  Comparison of approved uniform base f a c i l i t y  and gallonage 
r a t e s  w i t h  s t a n d  alone rates 

B ,  P S C  O r d e r  NO. pSC-93-1598-FOF-WS, dated November 2 ,  1993 

C. PSC Order NO. PSC-93-1422-FOF-WSI dated September 30, 1 9 9 3  

D. PSC s t a f f  letter dated September 2 5 ,  1993 

E. S o u t h e r n  S t a t e s ’  “ N o t i c e  of Final Rates” 
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BEFORE TlIE FIARXDA PUSLIC~,SERVXCS COMMISSION ORDER HO. P S C - W - I ~ ~ ~ - F O F - W S  
DOCKET NO. 9 2 a m - w ~  Fi'GV f:' 4 199:j PAGE 

increase in Brevard, 
Charlotto/tee, C i t r u s .  Clay ,  ) ISSUED: November 2, 1993Urrli22 ~ , ~ ' ~ ~ < , ~ : ; : a . :  ;Ar p;5F{ i i~ . 
D u V a l ,  Highlands, Lake,  Marion, ) Li::- ; , . v ~ ~ ; ( ; j J  on Yuly 6 ,  1993, SSU f i l e d  a Hotion to Str ike  that aotion as 
Martin, aassau, Orange, osceola, ) untimely. Also, on July 8 ,  1993 COVA filed a Supplemental Hatio.1 
Pasco, Putnam, Seminole, 1 for  ReCOnridatati,On which SSU moved to strike by motion filed on 
volusia. and washington Counties ) July 1 4 ,  1993.' All of the ahve-described motions f o r  
by southern S t a t e s  utilities, ) reconsideration and intervention and a l l  other requests for revieu 
Inc.; collier County by March by nan-parties are the subject of thia Order. 

Vernando County by Spring Hill This Order also addresses Cornmiszioner Clark's August 17, 
Jtilities (Deltona); and Volusia 1 1993, motion for reconsjderatfon or the calculation of the interim 
County by Deltona Lakes 1 refund in the Final  Ordd. Commissioner Clark's motion was heard 
Utilities (Del tona)  . 1 at t h e  Ssptembor 2 8 ,  1993 Agenda Conference. 

) ORDER NO. PSC-93-?.598-FOF;W? ~ 

SpEc;A; p;,*;3>J , . 5 .; :7&.>'. . 

shores utilities (Deltona) ; 1 

The following Commissioners participated in t h e  disposition of 
t h i s  matter: 

J. TEKRY DEASON, chairman 
moms M. BEARD 
SUSAH F .  CLARK 

JULIA L. JCHNSON 

ORDER O M  R E C Q W E R A  TIOH 

USCKGROUHQ 

Southern States Utilities, Inc.,  and Deltona Wtflities, Inc. 
(hereinafter re::: r e d  to as the utility or SsU] are CQlleCtiVely a 
class R water and wastewater u t i l i t y  operating i n  various c o u n t i e s  
i n  the S t a t e  oP Florida.  By Order No. PSC-93-0423-FOP-HS (also 
referred to as the Final order), issued on March 22, 1993, the 
Yoommlssion approved an increase i n  the utility's rates and charges 
which set  rates based on a uniform statewide rate structure. On 
April 6 ,  1993, SSU, the O f f i c e  of Public Counsel ( O P C ) ,  Citrus 
County, and Cyprus and Oak Villages Association (COVA) t ime ly  f i l e d  
Motions €or Reconsideration of Order No. PSC-93-0423-FOF-WS. A l s o  
on that day, Sugarmill Hanor filed a Petition for Intervention and 
Reconsideration o f  the Final Order. On April 13, 1 9 9 3 ,  OPT €fled 
a Response t o  S S U ' s  aot ion  f o r  reconsideration and SSU f i l e d  a 
Response to sugarmill Manor's Petition f o r  Intervention and 
Reconsideratfon. On April 1 4 ,  1993, SSU f i l e d  a Response to OPC's, 
COVA's ,  and C i t r u s  County's Motions for RrconsideratLn.  On June 
2 8 ,  1993, COVA filed a Hotion €or Correction o f  Property Taxes and 

,I 

ONS POR X N ' E E X E K D  OR AND .?" BY N O N - P m  

After hearing and the time for filing for reconsideration had 
passed, the  following e n t i t i e s  or individuals requested either 
intervsr '.ion i n  Docket llo. 920199-w$, reconsideration of rl-der NO. 
PSC-93-U423-FOF-WS, OX both: 

1. 

2 .  

3 .  

4 .  

5 .  

6. 

Sugarmill Manor, 1-nc. filed a petition for interventim 
i n  Docket No. 920193-WS and reconsideration of Order No. 
P S C - ~ ~ - ~ ~ ~ ~ - F Q F - W S  on April 1 4 ,  1993. 

By letter receivc-? April 7 ,  1993, Yolusia County council 
Member Richard McCoy requegted reconsideration of Order 
NO. PSC-93-0423-FOF-WS. 

By letter dated A p r i l  16, 1993, Volusia County Council 
Hember at-Large P h i l  Giorno reiterated the p o s i t i o n  taken 
by Ev. McCoy. 

By letter received May 21, 1993, Volusia County council 
Member Patricia Northey expressed her support of fallow 
Council Member Richard McCoy's petitic.. for 
reconsideration of the rate Increase granted to S 

riernando County Board o f  commissioners 1 Resolution NO, 
93-62, t a t e d  Hay 17, 1993, and received May 2 0 ,  1993, 
request6 that the PSC reconsider its P O S i t i O h  i n  Order 

Florida State Senator Ginny Brown-Waite's petition for 
intervention in Docket No. 920199-US and far 
reconsideration of Order No. PSC-93-C423-FOF-WS was f i l e d  
on Way 2 6 ,  1993. In her petit ion,  Senator Brown-Wafte 

No . PSC-9 3 - 04 2 3 -FOF-WS . 

~ , r . .  - -  ..... .. . . - , < - -  
&',..- . , . -:.I: 

F 
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states t h a t  she represents herself together with her 
fellow SSU customers. 

7 .  on May 28 ,  1993, Spring H i l l  C i v i c  Association, I n C . ,  
filed a petition f o r  intervention in Docket No. 920199-WS 
and for  reconsideration of Order No. PSC-93-0423-FOP-WS. 

E .  On Y u r .  10, 1993, Cypress village Property Owners 
A s S O C h t i O n  {cypress Village) filed a p e t i t i o n  for 
intervention in Docket No. 920199-ws and reconsideration 
o f  Order No. PSC-93-0423-FOF-US. 

f n  response to these petitions, ssu states tha t ,  pursuant to 
Rules 2 5 - 2 2 . 0 3 7 ,  25-22 .039  and 2 5 - 2 2 . 0 5 6 ,  Florida hdministrative 
Code, t h e  petitions are untimely and should be denied. We agree. 
F i r s t ,  i n  regard to intervention, R u l e  25-22 .039 ,  Florida 
A d m i n i s t r a t i v e  Code, provides t h a t  a petition to intervene must be 
filed at least five days before f i n a l  hearing. Sugarmill Manor, 
xnc,, senator Erom-Uaite, Spring H i l l  Civic Association, Inc . ,  
cypress V i l l a g e  Property Owners Association, Hernando County Board 
o f  County commissioners, and Volusfa county Council H e m b e E s  Phil 
Giorno, R i c h a r d  McCoy and P a t r i c i a  Northey filed t h e i r  petitians 
€or intervention five months ar more a f t e r  the  f i n a l  hearing. 
Pursuant to Rule 25-22.039,  the petitions were not timely, 
Therefore ,  we find thepet i t loners l  requests €or intervant ionto  be 
u n t i m e l y .  Accordingly, the requests for intervention are hereby 
denied. 

A s  to the p e t i t i o n s  for reconsideration, ue f i n d  t h a t  t h e  
a p p l i c a b l e  rules do not afford non-parties leave to file post- 
hearing  pleadings. Further, even i f  the petitions had been filed 
by parties, they were not filed within t h e  15 day p e r i d  required 
by Rule 2 5 - 2 2 . O 6 0 ( 3 ) ( a ) ,  Florida Administrative Code. Therefore, 
the  petitions for reconsideration f i l a d  by the above-referenced 
'ndivlduala are hereby deniad as untimely. He note, however, that  
d l  of the issues raised by the petitioners have k e n  addressed in 
the body of this 3rder, as they w e r e  raised by parties i n  timely 
filed p e t i t i o n s  for reconsideration. 

On A p r i l  2 ,  1993, OPC f i l e d  a Motion for Waiver of Rule 25- 
22.060(3)(a), Florida Administrative Code, requesting additional 
time to file i t s  m o t i o n  for reconsideration. On A p r i l  5 ,  1993, SSU 
flled a recponse i n  opposition t o  OPC'a motion. However, OPC 
subsequently timely filed i t s  motion for reconsideration an April 

L 
I 
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U 

D 6 ,  1 9 9 3 .  Therefore, we find OPC's motion f o r  waiver of Rule 25- 
2 2 . 0 6 0  ( 3 )  (a) to be moot. 

m F 0 P . M .  STAT WIDE RATES 

COVA and Citrus County filed t i m e l y  motions f o r  
reconsideration request ing reconsideration of the u n i f o r m ,  
statewide rates established i n  Order No. PSC-93-0423-FOF-WS, and 
raising many 05 the same points i n  their motions. Therefore, f ~ : .  
purpoees of this Order the arguments of the two motions have been 
combined. 

The standard for determidng whether reconsideration is 
appropriate i a  set: forth in =rnb Comomy ~f Himi v. uns, 
146 So.2d 089 ( P l a .  1962). I n  Diamond Cab, the  Court held that the 
purpose for a petition €or reconsideration is to bring to an 
Agency'B attention a point which was overlooked or which the  agency 
failed to co4SfdeK when f t  rendered i t s  order. In Stewart E! onded 
k . a ~ e h O U ~ ~ 3  Bevis, 294 So.2d 315 ( F l a .  1 9 7 4 ) ,  the Court held that  
a petition for reconsideration should be based upon s p e c i € i c  
factual matters set f o r t h  fe t h e  record and susceptible to review. 
Us have relied Qn t h e  standard set for:\ i n  the above-referenced 
cases i n  reaching our decis'ions herein.  

Hotice 

As the first point on reconsideration of uniform statewide 
rates, COVA and citrus County argue that the customers of SSU were 
deprived of  due proceas in t h i s  praceedfng because they d i d  not 
receiv% fair or adequate n o t i c e  t h a t  uniform statewide ra tes  would 
be considered. Citrus County argues that fa i lure  to provide 
adequate notice violates the provisions of Chapter 120, Florida 
Statuteis, which contemplate reasonable notice and an opportunity t o  
be heard. A s  fuxther bas i s  for reconsideration, both COVA and 
Citrus County allege t h a t  t h e  utility did n o t  request uniform 
rates, therefore the customers were not given not ice  of uniform 
ratas from the utility's filing f o r  rate relief. In addition, 
Citrus County alleges that t h e  Public service Comdssion (PSC) 
customer service hearings d i d  n o t  alert customers of the 
poaelbllity of uniform rates. Both parties allege that information 
in th8 PSC press release nas misleading. They further argue that 
no party to this case, other than PSC staff, advocated uniform 
rates and that s ta f f  did not glve notice that it would advocate 
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uniform rates at t h e  hearing. In addition, COVA argues that it 
received t3e recommendation uith rate schedule6 ahouing the impact 
of uniform rates o n l y  after the  hearing vas complete and briefs had 
been f i l e d .  

.: its response to thes;. arguments, SSU argues that Issue 9 2  
o€ the Prehearinq Order p u t s  the parties on notice that  s ta tewide  
r a t e s  would be considered; that COVA took a position in favor O f  

stand-alone rates  i n  t h e  Prehearing Order; t h a t  Citrus County 
failed to participate i n  the Prehearing conference; that COVA 
present xi dl l 'ect  testimony in opposition to uniform ra tes ;  that 
both p a r t i e s  s c t b i n g  reconsideration cross-examined witnesbas  on 
the issue of statewide rate6; that  during the hearing, Citrus 
County raised f o r  the € i r s t  t i m e ,  the Issue uf the commission's 
authority to implement uniform rates1 and that t h e  issue of 
statowidc rates wafi addressed in both parties' posthearing briefs.  
SSU further argues that it i s  irrelevant that t h e  u t i l i t y  d i d  not 
request uniform rates i n  the MFRs because rate design is at issue 
in a rate proceeding, j u s t  as rate base or expenses are. In 
addition, SSU s t a t e s  that the cu8toser notices complied s i t h  
Commission r u l e s  and were nat raised as an Issue at the hearing or 
i n  the  parties' b r i o f a .  

He f i n d  t h a t  adequate n o t i c e  was provided to a l l  parties. The 
MFRs and t h e  notice to cu6tomer6 contained schedules which 
indlcated that t h e  utility vas requesting a change in rate design 
by requesting a rate structure with a maximum bil l .  for customers at 
a 10,000 gallon level o€ consumpt?~. This request wa6 a departure 
from t h e  previously approved rate s trx ture .  T h i s  request also 
contained t h e  element o€ sharing costs betueen systems. 

In response t o  Citrus Countyls allegation t h a t  the customer 
hearings f z i l e d  to alert the customers to the possibility of 
i n i f o m  statewide rates ,  it is important to note that the primary 

purpose of the customer hearings 16 to determine the q u a l i t y  of 
service provided by a utility and to hear other testimony af 
customers. The record of the ten customer hearinga held i n  thie 
docket contains testimony of numerous customers concerned t h a t  the 
rate increase requested by t h e  utility vas too  high .  This 
compelling concern of the customers was reflected on page 9 5  of the 
Order where we weighed the impact of stand-alone rates a g a i n s t  
uniform, statewide rates  and determined that, "the wide disparity 
o €  rates calculated on a 6Eand alone b w i a ,  coupled with the  ... 
benefits of uniform, statewide rates, outweighs the benefits  of the 
t r a d i t i o n a l  approach of set t ing  rates on a,stand-alone basis." 

4 
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Thus, it was the concerns raised by customers a t  the customcr 
hear!ngs that was part  of t h c  drivitiy force behind our decision t o  
approve unif om,, mstateuide rates. 

I n  the City of Plant-City V. Ma*'s, 337 So.2d 966 (Pla. 1 9 7 6 ) ,  
the Florida Supreme Court addressed the lasue o€ adequate notice 
and found as follows: 

While ne are inclined to view the notice given 
to customers In t h i s  case- as Inadequate €or 
actual notice of the precise adjustment made, 
we must agree with the Commission that more 
precision i s  probably not possible and i n  any 
event not  required. TQ do sv would either 
confithe the Commission unreaaonably in 
approving rate changes, or require a pre- 
hearing proceeding to tailor the notice to the 
matters which would later bo dL:eloped. We 
conclude, therefore, that the  Commission's 
standard form of notice for rate hearings 
imparts sufficient information for interested 
persons to avail themselves of participatiun. 

;h9+ a t  971 

We find t h a t  in the instant cas- us I n  a l l  rate casc 
proceedinga, rate structure or r a t e  design is and always has b c ~ n  
an open issue. In addition, VB find that the customer notices Were 
sufficient for interested part ies  to a v a i l  thnse lvcs  of 
participation. 

We find that press releases are 1 m C  designed t o  inform t h e  
public  of a l l  possible outcomes of  a proceeding. Press releases 
are not part of the chapter 120, Florida  Statutes, ptacess and da 
not serve as forma1 notice c: agency proceedings. Although COVAIs 
w i t n e s s  testified that COVA intended to show that the newspapers 
were provided inaccurate information concerning t h e  rate increase, 
ua find that no evidence uas presented on t h i s  matter. 

Further, in the section 120 .57 ,  Florida Statutes, bearing 
process, the issue or  statevide rates vas c lear ly  put  before the 
public in Order Ho- PSC-32-126S-PHO-WS, issued November 4 ,  1992, 
the Prehearing Order in this Docket. Issue 9 2  of t h a t  Order 
states: "Should SSU's Iinal rates be un i fo rm v f t h i n  counties, 
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regions, or statewide?" 
position on Issue 92: 

In t h a t  Order, COVA took the follouing 

COVR firmly b e l i e v e s  that the bast  way t 9  establish 
rates is on a stand-aLurlu b a s i s .  It 1s n o t  
rea l i s t i c  to combine a l l  systems regardless of 
their historical evolvement. Even SSU states that 
CIAC i s  only  relevant to Sugar Mill Woods and Burnt 
Store, both part of the Tuln County W i l i t i e s  
Acquisition. Yet all prepaid CIAC is lumped i r j t o  
one account penalizing a l l  those SNW customers who 
have invested and are still investing more than 
$ 2 0 0 0  each i n  their U t i l i t y .  

arder tlo. FSC-92-1265-PdO-WS, p. 60 

SSU took the fallowing COVA presented no witness on this issue. 
p o s i t i o n  on Issue 92:  

If uniform rates are  to be establfehed, the 
b e n e f i t s  of such a rate structure could beat 
ba achieved on1.r on a stateuide b a s i s .  
Heither C o u n t y  gecqLaphical boundaries nor the 
utility's o m  "regional" boundaries would 
roczgnize t h e  factors previously identified a5 
being critical to a proper uniform rate 
s truc ture .  The statewide rates could be 
developed u s i n g  one of three propossu sethods: 
(1) a method similar t o  the "rate c+z" 
proposed by t h e  utility i n  t h i s  proceeding; 
( 2 )  cost o f  service and other pertinent 
factor-r; would be considered together; and ( 3 )  
the utility's preferred msthod, a stat?+;lde 
rate for standard and advanced trentGul1t  
processes. 

Utility uitness Ludsen w a s  listed as a w i t n e s s  r o r  this i s s u e  y e t  
Citrus County never asked a question of him on t h i s  i s s u e  during 
cross-examination. Staf f  took no position on this iss'ue pending 
further development of the record. However, it should be imted 
thzt Issue 9 2  vas an issue raised by staff i n  its Prehearing 
S t a t e m c n t .  Further, staff offered the expert testimony of Yohn 
Willidha who provided h i s  oplnion on t h i s  issue. citrus County did 
not  intervene i n  this proceeding prior to the  due date of 

1 
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Prehearing Statements; i t  took no position at the Prehearing 0 
Conferenc6; and i t  provided the Commission with no expert testimony' 
on this issue. 

A t  hearjng, COVA inquired o f  Mr. Ludsen concerning uni€orm 
rates but d i d  not inquire about t h e  position t a k e n  by the utility 
in Issue 92. COVA's  own pre-filed testimony did no t  address 
uniform rate8 but d l d  address COVA's opposition Po SSU's proposed 
rnC.-* structure. A t  the hearing, Citrus County addressed yuestions 
con-cmhg uni€orm s t a t e w i d e  rates to staff's d t n e s s  W i l l i a m s .  

We find t h a t  t h e  substance of COVA's and Citrus  Countyes 
argument against uniform rates is substantially the same as t h e i r  
arqumant against the utility's i n i t i a l  proposal. Put most 
fundamentally, t h e i r  position 1s that a n v t h i n g  other than a stand 
alone basis for set'cln; r a t e s  is un€dir  to the COVA and C i t r u s  
county X t e d d m t S  who are customers OP SSU. Many of the same 
arguments made against the utility's proposal apply to t h e  
impoaition o f  statewide rates. We f i n d  t h a t  a l l  of these argument? 
were adi-essed ir .  Order NO. PSC-93-0423-PoF-WS. 

In the poathearing briefs, Citrus County argued ?!;at: the 
commisz'm was w i t h o u t  jurisdiction to implement uniform rates. 
( ~ € 7  pp. 2 - 5 )  He Pi l id  that t h i s  argument, which forms t h e  bulk of 
the County's s ir  page b r i e f ,  e s tab l i sher  tha t  t h e  County  was i n  
fact on notice that Uniform rates were t r u l y  at issue in this 
proceeding. 

In s m a r y ,  'ne find t h a t  t h e r e  was adequate notice vf uniform 
rates where it was an issue set forth i n  the  prohearing order, 
where ttsre vas an opportunity to prese ,; testimony and cross- 
examine witnesses on this issue, and where there was an opportunity 
to address t h i s  issua in the posthearlnq briafs. It is no error on 
the Commission's part thet these parties failed to fully explore 
the issue of mitonu zatcs.  We find that the parties have failed 
to show any mistake of fact, law or p o l i c y  related to notics. 

Based an the foregoing, ue find it appropriate to deny that 
portion of COVA's and C i t r u s  County's Hotions for Reconsideration 
of uniform, statewide rates concerning inadequate notice. 

CO'I'A'S motion for  reconsideration questjons our authority to 
set Uniform, statewide rates .  This issue was fully addressed on 
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page 93 of order 140. PSC-93-0423-FOF-WS and fs not properly ra ised  
i n  coVA*s motion for recansideration. A s  part of its argument that 
the PSC is uithout authority to act uniform, statewide rates in 
this proceeding, Citrus County argues certain matters which are 
outside the record (that s t a € f  coerced SSU to undertake "certain 
evpenslva projects" to enable t h e  utility to acquire small water 
and wastewater systems), matters previously raised and addressed in 
he order &rid matters argued i n  i t s  brief ( t h a t  uniform rates are 

illegal t a x ) .  We f ind t h a t  these are not appropriate points for 
reconsideratiun. The parties have f a i l e d  to shou any error on the 
p a r t  of the commission regarding exercise of I ts  jurisdiction. 
htcordingly, w e  f i n d  it appropriate to deny that portion of Cova 
and citrus county 's  motions for reconsideration concerning 
jurisdiction. 

Free wheellna Policy HaKing 

Both COVA and Citrus  Caunty characterize our decision to 
approve uniform, stateuide rates as "free wheeling policy making." 
COVA bases its argument on a prior Commission decision s e t  forth in 
Order NO. 21202, iasued Hay 8 ,  1909, which directed s ta f f  to 
initiate rulebaking on uniform rates. We note that Order No. 21202 
also states: 

We believe there is merit to the concept of 
s t a t e w i d e  uniform rates. C o s t  savings due to 
a reduction i n  accounting, data  processing and 
rate case expense can be passed on to the 
ratepayers. 

order No. 21202  at 186 

order No. 21202 was the culmination of a docket opened by the 
commission to Investigate possible ulternatives to e x i s t i n g  rata- 
etting procedures for water and wastewater utilities. A broad 

range of issues and changes recommended by the docket have been 
implemented through statutory revieions or rulemaking. Although no 
rule has  been devsloped regarding the  requirements for Implementing 
uniform rates, there has been insufficient data on which t o  base 
such n rule, and there has not been a pressing need to g o  forward 
w i t h  a rule on uniform rate6 that would have a general, industry- 
wide application. 

We f i n d  that the d e C i 6 h n  i n  t h i s  case to im2lement uniform 
s t a t e w i d e  rates is consistent with HcDonald v. p a t  . of Pankino and 

1 '  
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F i n a n c e ,  346 So.Zd 569  (1st DCA 19771, which s t a t e s  in pertinent 
part : 

While the Florida APA thus requires rulemaking 
for pol icy  statements o f  general 
applicability, it  also recognizes the 

, ihevitabillty and d e s i r a b i l i t y  of refining 
incipient agency policy through adjudication 
of individual cams. There are quantitative 
limits t o  t h e  detail of policy that can 
effectively be promulgated as rules, or 
assimilated; and even the agency that knous 
its p o l i c y  may wisely sharpen its purposes 
through adjudication before casting rules. 

& at 581 

The agancy's F i n a l  Order in 120.57 proceeding6 
must describe its "policy with in  the agency's 
exercfse of d e l e g a t e d  discretion" sufficiently 
for judic ia l  review. Section 120.68(7). By 
requirfng agency explanation of  any deviation 
from "an ageiicy rule, 2n officially stated 
pollcy, or a prior agency practice," Section 
120.68 (12) (b)  recognizes there may be 
" o f f i c i a l l y  stated agency pol i cy"  othemise 
than in Itan agency tule"; and, since a l l  
agency action tends under the M A  t o  become 
either a r u l e  or an order, such other 
l a o f f i c i a l l y  stated agency pol i cy la  is 
necessarily recorded in agency ordera. 

' 

DL a t  582 

He find that we have explained our decision in this case 
sufficiently for judicial review. ne further find t h a t  by setting 
uniform, statewide rates for this u t i l i t y ,  w e  have not unlawfully 
established a rule or pollcy for developlng uniform r a t e s  for a l l  
uater and wastewater utilities. W e  have detemined, based on t h e  
recard beiore us in this docket, that in this rate proceeding 
uniform, statewide r a t e s  are appropriate.  

Baaed OII the foreqoinq, we find that we have proper!:' acted 
within our discretion in approving statewide rates  and that no 
b a s i s  for reconsideration has been shoun by the parties.  
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necord evidence 

C i t r u s  County and COVA both assert that e record d es n o t  
support our findings in Ordsr No. PSC-93-0423-FOF-WS. 
specifically, citrus County alleges that s t a f f  witness W i l l i a m s '  
testimony concerning statewide rates putting water and uastewater 
utilities on par w i t h  electric and telephone cafies is "falsegb; that 
his testimony concerntnq rate stability is "only remotely true"; 
and t h a t  a conclusion that  statewide r a t e s  reccgnize economies of 
calc i s  "obviously fa l se . ' '  Citrus County a l s o  asserts that 

i i t n e s s  Williams' testimony that uniform rates would be mora simply 
derived, eas i ly  understood and economically implemented i s  
i rre l evant ,  self serving and "legally unacceptable." COVA also 
asser t9  that  our findings on the benefits o f  statewide r a t e s  are 
not  supported by the record and are s e l f - s e r v i n g .  In addi t ion ,  
COVA s t a t e s  that there is no evidence to support our conclusion 
that no customers uould be harmed by the  imposition of uniform 
r a t e 8 .  

s S U ' S  response  states that  the Commission relied on competent 
and substantial evidence in reaching its decision and that the 
p a r t i e s  are merely expressing the ir  disagreement w i t h  the 
Commfssionls decision. 

To the extent  the parties seek to have t h i s  Commission reweigh 
t h e  evidence or receive new widerice ,  thelr a r w e n t  is not  
appropriate for  reconsideration. The parties did n o t  refute s t a f f  
witness Nilliams' testimony at hearing using tho arguments now 
raised on reconsideratlon. For example, Citrus county argues that 
Lt i3 mong to compare non-interconnected water and wastewater 
p l a n t s  to fully interconnected electric and telephone companies. 
Had the testlmony of witness N i l l i a r a s  been properly challenged 
d u r i n g  the hearing on cross-examinstion, citrus Ccunty's 
allogations could have been addressed i n  the Final Order. The 
?ounty 1s apparent ly  unaware o f  previous Commission decisions t h a t  
hys ica l  interconnection o f  uater and wastewater plants is not 
required for rate setting. See Orders Nos. 22794,  issued A p r i l 1 0 ,  
1990; 23111, issuerl June 25, 1390; and 23834, i s s u e d  D e c e m b e r  4 ,  
199 0 .  

W e  f i n d  that the findings and conclusions o f  the Final Order 
are  supported by competent and substantial evidence. We also find 
that  the parties have failed to show that we overlooked o r  failed 
to consider any evidence w i t h  regard to uitness Williams* 
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- 
testimony. Based on t h e  foregoing, t h e  motions to reconsider, as 
they relate to t h e  sufficiency of the evidence, are hereby denied. 

ynfair Ratel  ' 

COVA al leges  i n  its motion t h a t  the rates s e t  by the Final 
Order are unfair, unreasonable and discriminatory because the 
uniform statewide r a t e s  are significantly higher than stand-alone 
rates for Ehe customers of Sugarmill Woods. Tn the  Final Order, w e  
explain that in determining the appropriate rates, ue compared the 
uniform rates aga ins t  stand-alone rates. The Final Order s t a t e s  
that, of the one hundred twenty s e v e n  systems, only would 
have had lowar water and wastewater rates on a stand-alone basis .  
In the Order'fi conclusory paragraph a t  page 95 the Commission found 
a5 follows: 

0 
0 

'1 ,-. 

Baaed on that  comparison, we f i n d  that the wide disparity 
of rates calculated on a stand-alone basis, coupled with 
the above c i t ed  benef i t s  of uniform, statevide rates, 
outweigh t h e  benefits o f  the t r a d i t i o n a l  approach of 
setting rates on a stand-alone basis .  

IA Utilities Operatina 'Co. I,. Haw, 264 So.2d 321 (Fla. 1967), 
the  Supreme Court determined that what i s  f a k  and reasonable is a 
Conclusion to be fomed by fha regulatory body on the basis  of the 
f a c t s  presented. That is what we have done by comparing the 
benerits of statewide rates against those of stand-alme rates and 
by measuring t h e  impact o f  those rates across the entire custonec 
baaa of SSU. The r a t e s  set €orth i n  tha Final Order are neither 
arbitrary nor unreasonable. Based on the faregoing, ue fi:id it 
appropriate to deny this portion of COVA's notion €or 
reconsideration based on COVA's failure to shou any error i n  fact ,  
law, or policy or to show any point which t h e  Commission overlooked 
or failed to  consider. - 

C O W  also argues that Order Ha. PSC-93-0423-FOF-WS impairs 
 contract^, denies effective representation, and allows 
disincentives t o  a f f i c i a n c y .  These new arguments are a l l  arguments 
againet the implementation of uniform rates which could have and 
should have been raised during t h e  hearing process. Tlierefore, we 
find that COVA*a petition on these  issues does not raise any p o i n t  
t h a t  we overlooked ar f a i l e d  t o  consider. Accordingly, we find i t  

Order No. PSC-93-0423-FOF-WS, p. 95 
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appropriate t o  deny that  P I .  'ot i  of COVA's m o t i o i l  r a i s l n y  tila 
issues of impairment of ,.ontrdcts. denial of effective 
rcprcsentat iar i  and disincentives to efficiency. 

E9ncI-us ion  

Based on the foregoing, both COYA's  and Ci trus  County's 
n, t ions for Reconsideration arc denied. 

a 
I n  its motion f o r  reconsideration,  the utllity argues that the 

cornmission erred in adjusting the utility's Financial AcGounting 
Standard ( F A S )  106 c o s t s  to reflect casts associated u i t h  an "other 
1- y,t-rct irement b e n c f i t s "  IOPEIJs) p lan referred to as Proposed Plan 
2. The utility argues that our decision to base OPE8 costs on the  
l o w e s t  cost p l a n  proposal rather t h a n  on t h e  utility's 
nsubstant ive" plan i s  inconsistent uith CommissI~.n policy. In its 
resp..snse ta t h i s  motion, OPC arques that t h e  utility is merely 
rearguing i ts  case and impermissibly seeking to bolster it5 case 
with  evidence from anozhef dscket ,  Each issue :.llucd by the 
utility i s  discussed separdte ly  belou. 

The €irst i s s u e  raised by SSU is that the F i n a l  order 
mischardctcrlzed w i t n e s s  Gangnon's testimony about the  OPED p l a n .  
We €hid that the record supports  a f h d i r ~ g  that witriass Gangnon's 
testimony was contradictory i n  that ho acknowledged that SSU wa8 
cons ider ing  several p l a n s  in its actuarial s t u d y  a s  a way to r&2uce 
opt0  costs (EX 3 8 ,  p 3 6 ) ,  while a l s o  stating t h a t ,  "there are no 
present p l a n s  t o  reduce either the kinds or l e v e l  of post- 
retirement benefits now or i n  thc future." (TR 4 5 2 )  

T h e  srcond i s s u e  ot SSU's Hntion is a request by the utility 
t h a t  tila Comruisalon take of f i c ia l  recognition OF certai.1 rebuttal 
testimony and exhibits which were filed in the record i r :  ,ucket No. 
920G55-WS. A s  grounds for this requeat. the u t i l i t y  relies on our 
decision In  Order No. 20489 ,  issuod December 21, 1988 (Docket Bo. 
811394-TP - Review o f  klle  Requireme.i'-* Rppropriate Lor Alternative 
Gpcrator Services and Public Telephones). 

We f i n d  that O r ~ . : r  No. 2 0 4 8 9  merely demonstrates that  the  
commission took official recognition of a fedcral court decision 
entored into after the f i n a l  hearing i n  tlie docket, but to  
t t i e  comml~sion~s f i n a l  decisluir. Here the u t i l i t y  is requesting 
t h a t  w e  take o f f i c i a l  recognition of testimony from another docket 
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we rendered our f i n a l  decision in this docket. Further 
review of Order Ho. 204139 a l s o  shows that the Commission denied, as 
untimely, GTE's motion for official recognition of xrother order 
where the  motion for official recognition uas filed on the day L f  
the S p e c i a l  Agenda Conference. sSU also  cites a3 authority for its 
poaitian, Sections 90 .202  ( 6 )  and 1 2 0 .  61, Florida S t a t u t e s .  While 
these statutory provisions 8 1 1 ~  sworn testimony from t h e  record of 
one case to be entered into tlie record of another c a s e ,  none of 
these statutes provides that it is appropriate t o  supplement the 
record either posthearing ox after entry o f  a Final Order. 
Therefore, we rind it appropriate t o  deny a s  untimely the utility's 
request  t o  supplement the record. 

The third issue raised by SSU as basis for reconsideration OP 
the FAS 106 coat  adjustments is t h e  reference i n  the Final Order to 
w i t n e s s  Gangnon's lack of knouledqe concerning the OPEB plan.  
SSU's argument 111  this regard attemph t o  make a fac . .ual  i s s u e  out 
of the Commission's discretion to g i v e  evidence whatever weight 
that it deserves. I n  this case, Mr. Gangnon's testimoaj was not  
g iven  the weight t h e  utility desired. We f i n d  that this i s  not r : ~ ~  

issue concerning a mistake i n  f ac t ,  13" or p o l i c y .  

The f o u r t h  k , u e  raised by the u t i l i t y  is t h a t  there is no 
competent substantial evidence to support the Commissiorl ' s 
conclusion that there is a t rend to reduce FAS 106 costs and that, 
therefore, the OPEB Propoaad Plan 2 is appropriate. Again the 
u t i l i t y  rahea  the issue of the competency of the evidence which i s  
n e t  an appropriate basis for reconsideration. we find that the 
utility has shown no mistake o €  fact, l a w  or policy. 

The TIfth issue raised hy SSU is t h a t  them is no competent 
substantial evidence supportinq xitness Montanaro's testimony that ,  
"SSU may restructure its bene€its plan to reduce costs in the 
future." Our decision vas  bafied on the evidence i n  the record 
uhlch shows that SSU uas considering vari i :  . al ternat ive  plans that 
might reduce its OPEB expenses, as Well as a11 the other  evidence 
i n  the record that does not  support tLe l e v e l  of OPEB expenses ssu 
requested. Therefore, ue find t h a t  t h i s  argument doc5 not  support 
reconmideration. 

SSU's sixth argument for reconsideration of our PAS 106 
aG,..stmenta fs that  use o f  FAS 106 requires r e l i a n c e  on t h e  
utility's Substantive plan Over any o t h e r  plan.  SSU asserts t h a t  
our decision to base OPEB costs cn the louest cost p l a n  proposal 
rather than the  utility's Rsubstant ive"  p l a n  1s incons i s t ent  with 
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commission policy. We disagree. Adjustments to OPEB plans  have 
been made i n  several dockets. For example, in rate cases for both 
t h e  United Telephone Company of Florida and the Florida Pouer 
Corporation, the  Coinmission approved CAS 106 for ratemaking 
purposes. The Coseission also made adjustments to the FAS 106 
costs requested by the companies i n  those cases. (See Orders HQS. 

that subst f tuthg Proposed Plan 2 for SSU's Current OPEB plan is an 
3ppropriate regulatory adjustment given the probability that SSU 
.ay reduce i t s  OPE0 costs i n  the future and the weaknesses and 
inconsistencies in SSU'a casa. W a  also note that, for regulatory 
purposes, this Commission i s  not bound by t h e  substantive plan.  

Finally, t h e  last argument raised by SSU is similar to its 
flrst. In its petition €or roconsideration, the u t i l i t y  asserts 
that Issue 50 of Staff's Recornendation contains no discuss ion  of 
inconsistencies in Hr. Gangnon's testimony. We find t h e  utility's 
argument to be without  merit. In Issue 50, the recommendation 
sta tes  a 5  follows: 

S t a f f  notes t h a t  witness Gangnon was unfamiliar with the  
history of SSU's  OPED plan. FOK example, uhen i n i t i a l l y  
asked at his deposition, he did not know how long SSU had 
offered O P E B s ,  he did not know if the benefits had 
increased, decreased, or remained the same, and he did 
imt  know how laany employee6 Were enrolled in the  benefits 
plan.  (EX 38,  pp. 5-6) Further, w i t n e s s  Gangnon vas not 
familiar with SSU's pollcy decisions behind its decision 
to provide W E B S .  (EX 38, p. 1 2 )  He provided a late- 
filed deposition exhibit stating that SSU informally 
offered OPEBS beginning i n  t h e  early 1980's and that a 
formal OPEB poiicy was adopted on January 1, 1991. (EX 
38, p. 51) 

Therefore, we find that the late-filed deposition exhibit  was 
.nconsiutent w i t h  Plf. Gangnon's testimony. Accordingly, we find 
t h a t  the utility has fa i led  to shou any oistake in fact, lau  or 
policy on this point. 

PSC-32-0708-FOF-TL, p .  36 and PSC-92-1197-POP-E1, pa 11) We f i n d  

Implicit in the Cornissfon's adjustment in order No. PSC-93- 
0423-FOP-WS to the requested OPEB expense was the Ccmfss lon 's  
datenuination that the utility failed to prove,that the OPEB plan 
requested in the MFRs is prudent. However, since the .record 
suppol-ts a finding that SSU w i l l  provide OPEBS and w i l l  incur an 
OPE8 expense a t  some l e v e l ,  V B  found it appropriate in the Final 
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Order to allow the utility to recover an OPED expense based on the 
louest cost plan. 

In conclus!cn, we find it appropriate to deny the utility's 
motion f o r  reconsidoration of the FAS 106 c o s t  adjustments based on 
our findings, discussed above, t;icC the utility h a s  not shown any 
mistake of law, fact or policy in its motion. 

--R V ICE RA T ES 

I n  i t a  motion for reconsideration, SSU also alleges that this 
commission violated the utility's due process rights by increasing 
the gallonage and base facility charge (BFC) rates for the Hernando 
county bulk wastewater service r a t e s .  SSU states that no issue was 
raised on these rates, t h a t  there has been no opportunity to 
address these rates, and that nothing was ihtroduced Into the  
racord on which the Commission could rely uhen determhlng the 
rates. 

According to the utility's motion, if the Commission's f i n a l  
rates are irpleaented, laernando County may reduce t h e  amount o f  
wastewater sent to SSV for treatment or may find alternative 
traatmar;~ ~OUZCBS altogether. In response to SSI l ' s  motion, COV:. 
again raises i t s  arguments 'in opposition to s t a t e v i d e  rates. In 
addition, COVA argues that liernando County should nut be treated 
differently from other customers similarly situated. 

In its HFRs, the utility requested the same rates for 
residential, general service and bulk wastawater service castomers. 
The utility did not  request special rate consideration for its bulk 
service customer, tiernando County. Hothing I n  the utility's 
application or In thc record establishes that Hernando County, as 
a bulk wastewater service customer, should be treated differently 
than any other general service customer in t h i s  proceeding. He 
find that the utility has Failed to show any etror we have made in 
setting the bulk wastewater service customer4% rate wherathere was 
no distinction among general service customers and where rates were 
set  for the Spring Hill System's general service customers In  the 
same manner a general service customers' ratee were set ,  as 
explained a t  pp. 93-105 o f  the Final Order. m r t h e r ,  we f ind that 
the threat of the loss of a portion of Hernando County's wastewater 
described ln the utility's motion is not in the record and may not 
be relied on for reconsideration. 
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:he Commission did not overlook or fail to consider the  
H.crnando County rates; the  utility f a i l e d  t o  request specific 
cwisideration of the Hernando County vastewater bulk sorvlce rates 
separate  or apart from those for any other general. service 
customers. The Cormhission is  under no obligation to ferret out 
"special" consideration for individual customers, particularly 
where neither the utility nor any other party brings such a request: 
before the commission. Based on the foreqoing, we f i n d  it 
appropriate t o  deny tho  motion for recons iderat ion  of bulk 
uaateuatar rates for ilernando County. 

I n  its petition for reconsldetation, OPC argues t h a t  we 
ignored several facts i n  tbe tacord r e l a t i n g  to t h e  gain on Sale of 
the S t .  hugustine Shores System (SAS). Specifically, OPC refers to 
Exhibit 21,  order NO. 17168, issued February 10. 1987, concerning 
ssu's request for a rate increase in Laks County. In that Order, 
the Cemlssion found that the qain or loss on the s a l e  O C  a system 
should be recognized in setting rates for the remaining s y s t e w .  
OPC states t h a t  by f a l l i n g  to treat the gain on s a l e  of $AS 
conzistently w i t h  the  loss on the sale in Order Ho. 17168, the 
Commission has erred i n  Its treatnent of t h e  gain bn s a l e  
associated w i t h  SAS. OPC Contends that the Commission's decision 
did not address Exhibit  24 and did not make any distinction betuaan 
the two cases that would i1:stlfy the  differhy treatreqks .  In 
addition, OPC argues that i t  i s  inconsistent to allow recpqnition 
o f  t h e  ioss on the abandonment of the Salt S p r b g s  water system in 
t h f 3  docket. 

oPC also argues that  the Final Order requires the customers of 
SSU to pay for u t i l i t y  expeli+es related to the utility's 
condemnat~on-resisting efforts. OPC asserts t h a t  Exhibit 140 ehous 
t h a t ,  during t h e  test year, the utility included approximately 
$21,000 of expenae associated with an attempted condemnation of 
Daltona Lakes by Yolusia County. QPC argue6 that if the customers 
have no stake in the outcome, t h e y  ought not foot the  b i l l  fo r  the 
utility's i n a w i n g  t h a t  the  outcome is as expensive Lor the 
condemning authority as possible. 

SSU. i n  i t s  rcsponae t o  OPC'S petition, s t a t e s  that  t h e  F i n a l  
order is consistent vith tha rationale applied by the commission in 
numerous past  proceedings involving the ratemakinq treatment nf a 
qain on t h e  sale of assets. It argues t h a t  i n  past  pruceedings 
where t h e  Commission has required Utilitieg to share a gain, the 
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Pacts demonstrate that the gains were realized on the s a l e  of 
assets, as distinguished from a condemnation. SSU d k t h g u i s h e s  
those cases in which this Commlssion has allocad a gain on sale 
f r o m  a gain on .the condemnation of asrc!s. SSU a l s o  argi'-.e that 
OPC, by referring to Order No. 17166 (Ex 2 4 1 ,  has impermissibly 
rei-cd a new 6rgunent and has f a i l e d  to shou any error in not 
addressing Order Ha. 17168 i n  the Final  Order because OPC's brief  
makes no mention of Order No* 17168. 

SsU further argues that t h e  decision on the gain on sale i n  
ordLr Ho. 17168 is an aberration and is inconslmtent with t h e  
p o s i t i o n  ot t h e  parties on lossea on sales or candeanations i n  this 
proceeding. SSU states i n  its response that OYC raises  a new 
argument when It attempts t o  drau a p a r a l l e l  between the accounting 
treatwnt of an abandonment and h condemnation. The u t i l i t y  argues 
that OPC'S initial premise for comparison of an abandonment loss 
and a condemnation gain is faulty in that the ratepayers i n  t h i s  
proceeding shoulder no additional expense as a result of the 
abandoned Salt Springs system. The u t i l i t y  also argues t h a t ,  
consistent with the Mad Hatter case (Order Ho. PSC-93-0295-POF-X, 
issued February 24, 1993), i f  the decisic., to abandon p l a n t  was 
prudent, any r e s u l t i n g  loss should be burtie by the ratepayers. The 
utility argues t h a t  t h i s  standard presents  an entirely dif ferent  
set of circuatatances than those arising out of a condemnation of an 
entire non-Commission regulated system with.s tand-alcne  rates. 

The u t i l i t y  concludes ulth a summation of items that 
distinguish an abandonment of property from a coi::emation of an 
entire system: ( 1 )  an abandoimciit i s  an ordinary part of doing 
business -- a coidemation Is not; ( 2 )  an abandonment only becomes 
extraordinary if the utility does not have su€flcient reserves to 
accomadate the abandonment -- condeanations are m t  p a r t  of the 
noma1 couae of a utility's operations; (3) customers formerly 
served by abandoned plant  ranah customers of the utility -- when 
a n  tntirtl system is condemned, th: aft'ected customers no langer are 
clistowrs of the u t i l i t y ;  and (4) s i n c e  customers remain with the 
utility in the abzndonment s i t a t i o n ,  the  utility's investment can 
be recovered from them -- when an e n t i r e  system Is condemned, no 
customern remain from uhom the utility can recover any losses of  
i t m  investment in u t i l i t y  assets. 

W e  find that  our decision in the Final Order vas based on the 
record evidence presented. OPC ha5 f a i l e d  to show that the F i n a l  
Order i s  inCOnSi6tent w i t h  other Conmission decisions based on the 
same record evidence vhere t h e  gain *a5 t h e  result of a 

i 



4-ondonbraation. ne have reviewed the 1987 fete case Order No. 17168 
,:ited by W i .  We find that it Is tho fact  t t m ,  S h S  custornere never 
colltributed to the cecovery of any return inves*'-ent: which 
diEtlnquishes t h i s  case from Order No. 17168. Because L:,u facts of 
O C O , ~ ~  17168 were not  fully explored at the bearing i n  Docket 
H ~ .  9 2 ~ 1 ~ 9 ,  Y B  f i n d  that it i s  iapossible to detetxine whether t h e  
facts i n  Chat case were the same as presented i n  this docket. Evcn 
i f  the ci i -cumsta. .  .?s were the  same, we find that the order in thar. 
r:ase was a propcnd agency a c t i n n .  h.hich w a s  not  based CI: evidence 
ldduced [ :irouyh the hearing process. 

( I P C ' S  argument that the c~stomers  of SSU should :i3t have t o  
fast t h o  li!l for condemnati -:]-resisting efforts is an entirely now 
~:;.:uc n o t  previu!rs ly  raised in t h i s  case or addLc:;aed in its brief, 
TI:,. expenses OPC refers to o L r e  expanses incurred in condemnation 
F :  t. -.~.,>.J,irigs which do not result i n  condamnation. Expenses incurred 
i r :  : , . :~dcmat ian  proceedings uhiclt do result i n  coiidemilation are n o t  
includod in t h e  rate case.  (TR 606  and EX 47) 

'10. 

.AS OPC'S petition f a r  rcconnidcratlun of this issue does n o t -  
p r e s e n t  any arguments regarding the sale of utility assets which uc 
cverlooked or f a i l e d  to consider, or shuw ah:; orror i n  fact, law or 
p o l i c y ,  w e  f i . r . 1  it appropriate to deny OPC's request far 
K C C O ~ ~ C  ';'.;ration. 

ACOU T S !?TON ADJUSTFIEN'P 

I n  its 7 7 e t i t i u i  fcr recunsikrat icn ,  :,L'Z argues  that the 
curnfil. -ion overlookc3 and f a i l e d  t o  cm:iuer evidence which 
Zontradictc o u r  corw :Mior!  that no extraordinary circumstances had 
teen rhor;n to support an acquisition adjustment. OPC f.irtheu 
argucs t h a t  the Cummission failed to address the Deltona hiqi;  cost  
debt  in thc acquisition adjustment issue and t h a t  purchasi1:g a 
system w i t h  such h i g h  cost debt i s  an extraordinary circumstance. 

He find that OFC misapprehends the meaning of the reference to 
rile aoquisit!nn adjustment issue made on page 4 9  af the  Final  
ocder. OPC's position on t h e  cost of debt issue was that the cost 
of dcbt  should be adjusted to reflect the ~ . t i l i t y ' s  failure t u  take  
the Cost o f  debt i n t o  consideration when determining a pul-chase 
p r i c e .  In the F i n a l  Order, we found t h a t  t h i s  uas n u t  an 
appropriate basis for a cost ~f debt adjustmant. W e  coilfirm that 
it was not  our intention i n  the  Final :~.Lkr, nor was it our 
~ , h ~ l y c ~ ~ i o i i ~  to a p p l y  oPC'S poSlt10n on one issue to ;mother issue, 
rls intcrl-cd by G P C .  

- 
0 

OPC d i d  not argue in its brief, n o r  did It present evidence or 
arqumants, that extraordimry circumstances existed to just f  fy a 
negative acquisition adjzstment. We u p % a  uith OPC that  facts are 
iii t h e  record dealing with the purchase p r i c e ,  the h i g h  cost of 
dewb and the  ssbjecc of a negative acquisition adjustment. 
IIowever, OPCas p o s i t i o n  and aryunent on the  r.ec;ative acquisition 
adjustment iesue %ere that ,  "the Commission cannot a 1 - z ~  a return 
on iri*:ertment which was not already mado in providing utility 
service to custumers." 

c . 0  

We find t h a t  OPC is ritirquing its r z : .  . 1lav:rq l a '  ' to win 
its point on the cost of debt i s sue ,  it appears that  irl'C is now 
t a k h g  a nav p o i i t i o n  on t h e  negative a c q u i s i t i o n  issue, w h i l e  a t  
the same time employing evldenca presented for other issues in 
support of it. W e  f i td that OPC has f a i l e d  to show that  tha 
Commission overlooked or f a i l e d  t o  consider any po int  made w i t h  
regard to the negative a c q u i s i t h n  adjustment issuo.  'i'knref ore ,  
OPC'S petition for rccansideration i s  denied. 

COVA'S MM'XON P OR COURECTIOV OF PROPERTY TAXES 

A s  discussed t? an  earlier portion of t h i s  Order, on June 2 0 ,  
1993, COVA f i l e d  a ->nLion seekin2 to correct tho t a x  pcojectlons 
used for the p r o f - l t c d  t e s t  year  to the actual  1991 t a x  amounts, 
0r1 July 7 ,  1993, SSU filed a Motion to S t r i k e  the H d i o n  to r  
c4rr -<ion of Property Taxes a s  an untilrely request. Ye ayrae and 
f u r t  .Irr note t h a t  C O V A ' S  motion souyP'. to have the Commission 
coiisider evidence not included fn the reLurd and f4jled to s l iow dny 
error in the Final Order. In addition, we f ind t h a t  any necessary 
adjustments  to t a x  arnuunts may Lo made i n  pass-through reguescs .  
Accordingly, COVA's Motion is denied as untimely. 

COVA ' S  SUPPLEMeHTA:.-~O'rIOII FOR PECONSTPEHRTTOW 

As diacussed i n  an earlier port ion of this Order on July 8 ,  
1993, COVA f i l e d  a motion for reconsideratlon alleqiaig that  a s t a f f  
attorney responsible fa?  t h e  recommendation in this docket accepted 
employment with SSt' zud had applied for  employment prior to 
preparation of the  reccwk,dation.  O n  .: t l y  1 4 ,  1933, SSU Liled a 
Motion to Strike C O V A ' s  motion as w t i ? * J I y .  He find it appropriate 
to dc: iy  COVA's @...cion as untimely, haviny bren Piled several months 
late, and as f a c t u a l l y  inaccurate.  AS we have previously 
determlned through ail in terna l  h l V I 2 S t i g d t i O I ! ,  'ihe s t a f f  attorney 
who accepted employment with SSU did  not see:. employment with S S U  
pr ior  to the recommendation being f i l e d ,  was not solely respwslhle  

r 
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for t h e  p ~ 3 a r a t i o n  of the recommendation and did 'follow a l l  
commission procedures when seeking employment with a regulated 
utility. Accordingly, COVA's motion ia denied. 

g?MISSTONER CLARK'S MOT1 ON TO RECONSIDER THE CALCULATION OF 
INTERIM P m  AMOVHTS 

In Docket No. 921301-ws the utility requested deferred 
recovery of OPEB expenses incurred by SSU from January through the 
implementation of final rates in this docket. This request vas 
addressed at the hqenda Conference on August  17, 1993. During the 
discussion at Agenda, It became apparent that although the Final 
order i n c l u d e d  approval o€ OPEB axpenses, those expenses wefe 
specifically excluded f r o m  t h e  calculation of the appropriate 
amount of refund for interim rates in the Final Order. Therefore, 
Commissioner C l a r k ,  on her own motion, aoved for reco?sideration of 
the interiu refund calculat ion i n  Order No. PSC-93-0423-POF-US to 
detc:-she whether there had been an error in the Final Order by 
excluding the OPEB expanse from the interim refund calculation. 

Page 105 of t h e  F ina l  Order statem Chat Ln order t o  calculate 
the proper in ter im refund amount, the Commlsslon calculated a 
rev i sed  inter in  revenue requirement using the same data used to 
e s t a b l i s h  final rates, but 'excluding the pro forna provisions for 
rate case expense and FAS 106 costs. The order stater that those 
pro forma charges were excluded since they Were not actual expensee 
during t h e  interim collection period. The interim collection 
period began in Hoveher, 1992 and was i n  effect through October, 
1993. 

Because FAS 106 required compliance by January 1, 1993 for 
companies providing OPEBs, the increased expense €or OFBBs was 
incurred duting the t i n e  interim rates were collecteQ. Therefore, 
tho6e amounts should not have been removed from the calculation of 
the revised interim revenue requirement. Therefore, we find i t  
appropriate to grant  Commisaionar Clark's motion for 
reconsideration. 

Based on this reconsideration, we find the appropriate revised 
interim revenue requirements to ba $15,596,621 and $10,103,174 Lor 
uatcr and wastewater, r e s p e c t i v e l y .  This results in a refund of 
$ 7 5 0 , 3 7 5  €Or untcr and $169,432 for wastewater. The 
raconsidcration reduces the refund required in the Fina l  Order by 
$319,396 and $110,465, respectively. The recalculated refund 
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percent, after removal of other revenues, is 4 .69  percent for water 
and 1.65 pe:cent for wastewater. 

In order to monitor t h e  completion of the refund, this docket 
shall remain open. If no appeal is pending in this docket,. t h e  
dccket may be closed administratively after staff has  verified that 
the refund was made consistent w i t h  t h o  Commission's order and with 
applicable rules regarding refunds. This docket s h a l l  remain open 
pending the  resolution of any appeals. 

Based on the foreqolng it is, therefore, 

ORDERED by the Fiorida Public service Commission that 
petitions for intervention filed by S u g a m l l l  Manor, Inc . ,  Florida  
Sta te  Senator Gintiy Brown-Waite, Spring Hi11 Civic Association, 
Inc . ,  and Cypress Village Property Owners Association are denied. 
It is further 

ORDERED that the petitions and motions for reconsideration 
filed by sugarmill Manor, Inc., Richard McCoy, P h i l  Giorno, 
liernando County Board of Commissioners, Patricia Northey, Florida  
Stat8 Senator Ginny Brown-Wnite, Spring H i l l  C l v l c  Association, 
Inc . ,  Cypress Vi l lage  Property owners Association, Southern S t a t e s  
Utilities, Inc., the Orfice of Public Cn:.l.lsel ( O W ) ,  Citrus county, 
and Cyprus and Oak Villages Association (COVA) are denied. It is 

' further 

ORDERED that the interim revenue requirements and the interim 
refund amounts have Seen reconsidered and the revised amounts are 
s e t  forth i n  the body of this Order. It is further 

ORDgREo that this docltet shall remain open until the refund is 
completed and staff has verified the refund and pendlnq the 
resolution of any appeals. 

By ORDER of  the Flor ida  P u b l i c  Ssrvicu Commission, this zd 
day of NOYtmber, lwi. 

( S E A L )  
CB 

STEVE TRIBBLE, Oirector 
Uivision of Records and Heporting 
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NOTE: here was a split vote by the panel 
cansisting of Commissioners Clark and Beard; Chairman Deaeon cast 
the deciding v o t e  after reviewing the record. O n  the issue of 
commissioner Clark's motion for reconslderatlon, Commissioners 
C l a r k  and Johnson voted far reconsideration and Chairman Doason 
voted n o t  to reconsider. 

On the  issue o€ OPEB6, 

The Florida Public service Commission is required by S e C t h n  
1 2 0 . 5 9 ( 4 ) ,  Florida Statutes, to notify parties of any 
a b i n i s t r a t i v e  hearing or Judicial  review of commission orders that 
is a v a i l n L . l e  under Sections 120.57 or 120.68, Flaxida Statutas, a 8  
well a s  the procedures and time l i m i t s  t h a t  apply. This notice 
should not be canstrued to mean a l l  requests #or an administrative 
hearinq or judicial revieu r i l l  be granted or result i n  the .relief 
sought. 

Any party adversnly affected by the  Commission's final action 
in this matter may reguest judicial review by the Florida Suprme 
coutt i n  the case of  an electric, gun or telephone utility or tbi. 
F i r s t  District Court of Appeal i n  the case Of a water or vastruatar 
utility bj' filinq a notice of appeal w i t h  the D h - a C E o r ,  Division of 
Records and Reporting and fl1ir.q B copy of the notica of appeal and 
t h e  filing tee  With t h e  appropriate C O U t .  This filing 1 U S t  b8 
completed w i t h i n  thirty ( 3 0 )  days after the issuance of t h i s  order, 
pursuant to Rule 3.110, PfOrida Rules of Appellate Procedure. The 
notice of appeal must be in the form egeclfied I n  Rule 9.900(a), 
Florida R u l e s  of Appellate Procedure. 
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BEFORE THE FLORIDA PUBLIC SERVICE ComixssroN 

In Re: Joint Petition of Citrus ) DOCKET NO. 930647-WS 

Cypress and Oaks Villages ) ISSUED: September 3 0 ,  1993 
Association, Spring H i l l  Civic ) 
Association, and Florida State ) 
Senator Ginny Brcun-Waite for ) 
mull commission Hearing to Set ) 
System-by-System, Stand-Alone j 
Rates f o r  Water and Wastewater ) 
Systems Operated i n  Brevard, 

Highlands, Lake, Marion, Martin, 1 
Nassau, orange, osceola, Pasco, ) 
putnam, Seminole, Volusia, and 1 
Washington Counties by SOLPTHERH 1 
STATES UTILITIES, I N C .  I 

1 

County, Hernando, County, ) ORDER NO. PSC-93-1422-FOP-WS 

Charlotte/Lee, citrus, Clay, 1 
Collier, Duval, Hernarddo, I 

The following Commissioners participated in t h e  disposition of 
c h i s  matter: 

J. TERRY DWSON, Chairman 
SUSAN P. CLARX 

JULIA L. JOHNSON 
LUIS J. LAUREW 

ORDFR D TSHTSSIHG JOINT PITITI ON 

BY THE cOMMSSION:  

Uy order No. PSC-93-0423-€0P-WS, issued March 22, 1993, this 
commission set uniform, s t a t e w i d e  rates for 127 wqter and 
WastewaLar systems of Southern states Utilities, Xnc. (SSU) in 
Docket 420199-WS. notions for reconsideration were filed by 
s e v e r a l  p a r t i e s ,  including the O f f i c e  of Public Counsel, Citrus 
County, and Cypress and Oak Vil lages Association (COVA). 
Reconsideration was denied by Commission votas on July 2 0 ,  and 
August 3 ,  1493. Thera remains one pending motion for 
reconsideration to be heard at the September 28, 1993, Agenda 
Conference. 

On Y u l y  2 ,  1992, a J o i n t  Petition for Full Comnission Hearing 
fo r  t h e  Purpose of S e t t i n g  System by System, Stand Alone Water and 
Wasteudter Rates lor Certain Systems Operated by SSU vas-filed by 

I' 
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Citrus.County, Hernando County, COVA, Spring Hiil Civic Association ct) 
(Spring Hill), and Senator Ginny Brown-Waite (Petitioners). This 0 
Docket uas opened t:o address the Joint PetitiOh. In the J o i n t  
Petition, t h a  Petitioners alleged that a case of such statewide 
ihpact as the SSU rata case should have been heard by t h e  full 
Commission. The Petit ioners also alleged that t h e  statewide, 
uniform rates authorized by the Commission would require some 
customers of SSU to unlaufully subsidize expenses of systems which 
are not physically connected; that the Commission is without legal 
authority t o  set statewide rates; that there was inadequate notice 
that uniform rates would be s e t ;  and finally, that the dsci%ion.to 
set hiform statewide rates was not  supported by competent, 
substantial evidence. 

On July 2 2 ,  1993, SSU timely filed a Motion to Dismiss the  
J o i n t  p a t i t i o n ,  I n  t h e  Motion to hismiss, SSU argued that similar 
i s s u e s  to those raised by Petitioners had been f i l e d  and denied in 
the SSU rate case docket; t h a t  the h i n t  Petition failed to meet 
the minimum requirements of Rule 2 5 - 2 2 . 0 3 6 ( 7 ) ,  F l o r i d a  
hdmlnistrative Code; that the Joint Petition i s  a t h i n l y  disguised 
request for reconsideration o €  Order No. PSC-93-0423-FOF-HS; and 
t h a t  a petition for the full commission assignment to the sSU rate 
case had bean filed, considered and denied in Docket No. 920199-WS. 
The u t i l i t y  8 k . O  alleged t h a t  the Joint P e t i t i o n  failed to meet the 
requirements of  Rule 25-22.036 ( 6 ) ,  Florida Administrative Code. 

On August 16, 1993, the Petitioners filed a Response to SSUts 
Motion ta OiSmiSS and a Request f o r  an Investigation. The filing 
date of SSU'S HotLon to Dismiss was July 22, 1993. Pursuant to 
Rule 2 5 - 2 2 . 0 3 7 ( 2 ) ,  Plorida Administrative Code, a response to the 
motion was due vithin 7 days of  service, plus 5 days €or bailing. 
The Peti t ioners'  Response was filed 25 days a f t e r  the Motion to 
UisrniSs was f i l e d .  We find that PetiKioners' Response to the 
Hotion to D i s h l i s s  was filed late. Neither an explanation for  the 
untimeliness o f  the response, nor a request f o r  an extension o f  
t h e  was included in t h e  Iilinq. Based on the untimeliness alone, 
we find that the Response need not be considered by the  Cornissfon. 
Therefore, w e  find it appropriate to strike the Petitioners' 
Response t o  SSU's Motion to Dismiss as untimely. Petitioners' 
Request for Investigation, filed w i t h  the Response will be 
agdressed in a forthcoming recommendation in Wcket Ho. 930648-WS. 

A l l  of the I s s ~ e s  raised by the Petitioners as error in t h i s  
docket vere raised on reconsideration and rejected in Docket No. 
920149-WS. The Jaint Petition is based on the Petitioners' view 
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that the rates s e t  i n  Order No. PSC-93-0423-FOP-US are not fair 
just and reasonable as to them and the other customers they 
represent. We f i n d  that  Order No. PSC-93-0423-FOF-WS explains 
thoroughly the basis  f o r  the  fairness, jus tness  abd reasonableness 
of those rates. Petitioners have presented no new evidence o r  
raised no new arguments. Rule 25-22.060(1)  (a), Florida 
Administrative Code, prohibits seeking reconsideration o€ an order 
which disposes of a motion for reconsideration. We find t h a t  the 
Joint Pet i t ion  i s  an inappropriate  pleading seeking nothing more 
than reconsideration of Order Ho. PSC-93-0423-FOF-WS. Accordingly, 
the Joint Petition i s  dismissed. 

However, we find it appropriate to initiate on our own not ion  
an investigation by the full Commission to explore vhether setting 
uniform, statewide ratas for SSU is appropriate p u b l i c  policy. To 
that e n d ,  Docket No. 920880  has been opened. The investigation 
will include a review of s tatevide  kat88  a5  well as t h e  rate design 
for t h e  bulk wastewater customers. 

Based on the foregoing, it is, therefore, 

OFIDEWD by the Florida Public service Commission t h a t  the 
Hotlcn to D i s m i s s  f i l e d  by Southern States U t i l i t i e s ,  Inc. is 
hereby granted. It is further 

ORDERED that  the Joint P e t i t i o n  is hereby dismissed. It ls 
further 

ORDERED t h a t  an investigation to explore whether set t ing  
uniform, statewide rates fox SSU is  appropriate  pitblic policy shall 
be initiated, 

By ORDER of the Flor ida  Public Service C o m i s s i u n  this 
day of seutemb-r, m. 

STEVE TRIBBLE, Director 
Division o f  Records and Reporting 
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POTICE OF F URTHER PROCEEDINGS OR JWDI CIAL REVTEW 
0 The Florida P u h l i c  Service Commission is required by Section 

1 2 0 . 5 9 ( 4 ) ,  Florida Statutes, to not i fy  parties  o€ any 
administrative hearing or judicial rev iew of Commission orders that 
i s  available under Sections 1 2 0 . 5 7  or i20.68, Florida Statutes, as 
well as the procedures and time limits that apply, This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial  revieu w i l l  be granted or result i n  t h e  relief 
sought - 

Any party adversely affected by the Comission's f i n a l  action 
in t h i s  matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with t h e  Director, Division of 
Records and Reporting within f i f t e e n  (15 )  days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Florida 
Administrative Code; or 2) judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or t h e  
First District Court of Appeal in t h e  case o f  a water or sewer 
utility by filing a notice of appeal with t h e  Director, Division or  
Records and Reporting and f i l i n g  a copy of the notice of appeal and 
the filing fee vith the appropriate court. This filing must be 
coapleted within thirty (30) days after t h e  laauance of this order, 
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The 
notice o f  appeal must be i n  t h e  form s p e c i f i e d  in Rule 9 . 9 0 0  (a), 
Florida Rules ol Appellate Procedure. 

( S E A L )  

CB by : 
chief, B d a u  ofptecords 
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DIVISION OF WATER Kc 
WASTE it ‘ATE R 
C r n E L E S  EliL 
DIRECTOR 
(904) m.w2 

September 15, 1993 

Hr, Kenneth A .  Hoffman, Esquire 
Kesser, Vickers, Caparel lo ,  Hadsen, 
L e v i s ,  Gadman & Metz 
T. (3. BOX 1876 - 

Tallahassee, FL 32302-1676 
f 

US F i l e  Nw.be.r; bJS - 92 -0126. 

Dear E:. Hoffman 

Subj e c c  : Docket No. 920199-WS - Approval of Southern States U t i l i t i e s ,  
Tnc, F i n a l  Uniforme.ci Rate Schedule T a r i f f  Sheets. 

The following :griff s h e t t s  have been approved eEfective Sep tember  15, 1993 : 

Water -a 
t’olwr I, S e c t i o n  1‘: 

Orig i r , z l  Sheet Nos. 1.0 - 1.2 
O r i g i n a l  S h e e t  Nos., 2.0 - 2 . 7  
Origfnal Sheet Nos. 3.0 - 3.1 
Original Sheet Nos. 4.0 - 4.1 
Original Sheer Nos. 5.0 - 5 . 3  
Original Sheet Nos. 7 . 0  - 7.1 

W a s t e w a t e r  Tariff 

Original Sheet: N o s ,  1.0 - 1.1 
O r i g i n a l  S h e e t  Nos. 2 . C  - 2 . 2  
Original Sheer Nos, 2.21 - 2 . 2 7  
Original Sheet: No. 3.0 - 3 . 7  
Original Shea:: Nos. 5 , O  - 5.1 

_. 

?laast incorporate these tariff s h e e t s  i n t o  rile a p p r o v e d  tariff on file at the 
L ‘ k i l i e y ’ s  o f f i c e .  

FLETCHER BUILDING 102. EAST G A W S  STREET TALLAHASSEE, FL 323W-0550 
’00 174$  An Afimrativc Aclion/Equ*1 Opponunily Employcr 

2324 
. -c 



.* 

If you have any questions concerning t h i s  f i l i n g ,  p l e a s o  contact B i l l i e  
Messer or C h a r l o t t e  Wand at (9OL)  L 8 8 - 8 4 8 2 .  

S i n c e r e l y ,  

- - 
CkIH/CMH/db 
Enclosures  

Charles H. H i l l  
Di rec tor  

I 

C C :  D i v i s i o n  of Uater and Wt%stsuater (Willis, Measar, Hand, WS’-92-0128) 
Division of Logal. Services (Badall) 



state of Florida 

l??VKISION OF WATER & 
WASTEWATER 
CHARLES KlLL 
DIRECTOR ’ 

((AN} W-W2 

September 24,  1993 

Eir. Kenneth A .  Hoffman 
Messer ; V i  ckers , C a p a x 1 1  0, Madsen 

Lewis;-- Goldman & Metz 
5; l i te 701 
215 S o u t h  Monroe S t r e e t  
Ta l lahassee ,  FL 32302-1976 

Subject : Docket No, 920199-WS, Correction o f  T a r i f f  Filing f o r  
Residential Wastewater  Only T a r i f f  Sheets and Correct ion of 
Tariff Sheets for Geneva Lake Estates, -Keystone C3 ub  Estates, 
Lehigh and Tropical Isles. 

Dear  Hr. Hoffman:  

The f o l  l o w l n g  Resldenti a1 Wastewater Only (RUO) t a r i f f  s h e e t s  have been 
admi n i  s t r a t i  v e l y  approved w i t h  a tar1 f f  approval  d a t e  o f  September 24, 1993 : 

Wastewater T a r i f f  

Wastewater Volume 11, S e c t i o n  V 
O r i g i n a l  Sheets No. 2 . 3  - 2,20 

The effective d a t e  o f  t h e  RWO rates remains September 15, 1993 which  i s  
consistent w i t h  the effective d a t e  of  t h e  uniformed r a t e  t a r l f f  s h e e t s  
transmitted t o  you o n  September 15, 1993 by authority number WS-92-0128. A S  you 
are  aware,  t he  RWO t a r i f f  sheets were i n a d v e r t e n t l y  omitted. 

In addition, the following cor rec t ed  t a r i f f  sheets  f o s  Geneva Lake.  E s t a t e s ,  
Keystone C l u b  Estates, Leh igh  and Trop ica l  I s l e s  have been a d r n i n i s t r a t l v e l y  
approved  w i t h  a t a r i f f  a p p r o v a l  date o f  September 24, 1993: 

h‘ater T a r i f f  

Hater  Volume I ,  Sectjon V 
Fi r s t  Revised Sheet Nos. 3.0 - 3 , l  Cancels Original S h e e t  140s. 3.0 - 3.1 
First Revised Sheet Nos. 4.0  - 4 , 1  Cancels Original Sheet Nos. 4,O - 4 . 1  
F f r s t  Revised Sheet  Nos.  5.0 - 5.3 Cancel$ O r i g i n a l  Sheet Nos. 5.0 - 5.3 

4 4 3 4  
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!.lastewatcr T a r i  f f  

k'astewater Volune I I ,  S e c t i o n  V 
F j rs t  R e v i s e d  Sheet, N o s .  3 , O  - 3 . 7  Cancels Original Shce-t  Nos,  3.0 - 3 . 7  
Fjrst Revised S h e e t  Nos.  S.0 5.1 Cancels O r i g i n a l  Sheet N o s .  5 .0  - 5 , l  

The rates were not a f f e c t e d  however, t h e  e f f e c t i v e  date o f  t h e  rates  has been 
corrected. 

Ylcase have these  t a r l f f  shee ts  incorporated i n t o  t h e  a 'pprovod t a r i f f  cn 
f i l e  a t  the Utility's o f f i c e ,  If you have any questions, contact  Michele 
F r a n k l i n  a i  our o f f i c e .  

-. 

t 

S i  ncerel  y , 

Charles H ,  Hill 
Director 

CHH/MLf/n;l  f (hof fman .ml f )  
Encl usurp: 
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3EFORE THE FLORIDA PUBL'C SERVICE COMMISSlOh' I 

h'OTJCE OF F I N A L  RATES 
-- 

c 

DOCKET hrO. 920199-H'S 
- -  - ... 

Daied. September 1993 
Dear Cuslomer: 

On March 22, 1993, t h e  Florida Public Seruice Commission {"FPSC'Y issued Order No.  
PSC-93-0423-FUF- WS eslablishing final rates and  charges. The f i n G l  rates and  
charges will be effective for service rendered on or a f ier  September  15,  1993. The 
schedule set forth o n  the back o j th i s  page sholils :he new roles. W i t h  these raLes, a l l  
customers will now be billed or, a monthly basis. Piease note [ h a t  some serilices l isted 
n a y  not be available in your  area.  

I fyou  have  any quest ions,  piensc  contact 0u.r customer service represcntatiues at your 
local office or our general off ices at (800) 432-4501 bcruretsn r h e  hours of T.45 a.m. and 
4:45 p.m. weekdays. 

\Ye a p p r e c a t e  the opporlunily to serve y o u .  

. . .. - . .  . . ..- _ _  _--. - .-  - - . 

Sincerely, 
7 .  

Manager,  Cuslorner Business Office 
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SOUTHERN STATES UTILITIES, ihC. 
RATE SCHEDULE 

(MONTHLY RATES) 

CtASSf COM M ISS 10 N A PPR OVE 0 
METER SEE RATES 

WA TER 
Base Mmlhly Charge for Residenlial, General Service, Multi- 
Family and Public Aulhorily 

518 x 34' $5.00 
%* 7.50 
I '  12.50 

I Y2' 25.00 
2' JO.00 
3' 80.00 
4' 125.00 
6' 250.00 
8' W . 0 0  

t 09 5 7540 

Gallonage Charge 
(per 1 ,OOO galbns) $1.19 

Private f i r e  Profdon  
2' $13.33 
4' 4 1.67 
6' 83.33 
8' 133 -33 

10' 191.67 

MISCELLANEOUS SER-VICE CHARGES 

Inilial Connection $15.W $15.00 

Violation Reconnection $15 00 Actual Cost 

I_ Water Waslewater 

Normal neconndion $15.00 $15.00 

Premises vlsit SlO.Ocl 510.00 

CLASS/ 4 'ICUMMISSION APPROVED 
METER SIZE RATES 

WA S7E WATER I- 

Base Monlhly Charge lor Residmltial 
$12.01 A1 Meter Sizes 

Oase Monthly Charge hf Genaaf  Semice, MwnbFamIV and 
Bulk Waslewater 

$72.01 
J/r 18.02 

I '  3.03 
60.05 1 %' 

2' 96.08 
192.16 3' 

4 '  30325 
6' m.50 
a' 9KI.80 

10' 1,381.15 

5/8' x K' 

Galimage Charge 
(per I .ooO gallons) $4.09 

EFFLUENT 

' Gallonage Charge 
fper 1,OOO galbnsj N.06 


