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OFFICE OF THE ATTORNEY GENERAL 

DEPARTMENT OF LEGAL A F F A I R S  

THE CAPITOL 
TALLAHASSEE, F L O R I D A  32319-1050 ROBMT A. BUTTEHWORTH 

Attorney General 
State of Flotjdo 

November 18, 1 9 9 3  

Jon S .  Wheeler 
Clerk, F i r s t  District 
Court of Appeal 
301 M a r t i n  L. K i n g ,  Jr. B l v d .  
Tallahassee, Florida 3 2 3 9 9 - 1 3 5 0  

Re: C i t r u s  County, etc., et a l .  
v. Sou the rn  States, etc., at al. 
Appeal No. 9 3 - 0 3 3 2 4  -yzJ 4 19 4- .*>"S 

Dear M r .  Wheeler: 

Appellants, Citrus County and COVA, filed a Notice of Appeal on 
October 8 ,  1 9 9 3 ,  appealing the Order of t h e  Public Service 
Commission dated March 2 2 ,  1993, and t h e  Order of the Public 
Service Commission dated  September 15, 1 9 9 3 ,  approving 
implementation of the f i n a l  ra tes  established by t h e  March 2 2 ,  
1993 Order. An Amended Notice of Appeal was filed on October 12, 
1993 adding the PSC as a party. Enclosed f o r  filing are an 
o r i g i n a l  and a copy of a Second Amended Not ice  of Appeal 
reflecting t h e  issuance, on November 2 ,  1993, of a signed, 
written Order  on Reconsideration of t h e  Order of March 2 2 ,  1993 
referred to above. 

Thank you for your attention to t h i s  m a t t e r .  i : ~ '  .---.a- 
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IN THE DISTRICT COURT OF APPEAL 
IN AND FOR THE STATE OF FLORIDA 

FIRST DISTRICT 

CITRUS COUNTY, FLORIDA and 
CYPRESS AND OAKS VILLAGES 
ASSOCIATTON, 

Appellants, 

SOUTHERN STATES U T I L I T I E S ,  I N C . ,  
and THE FLORIDA PUBLIC S E R V I C E  
COMMISSION, 

Appellees. 

Appeal No. 93-03324 

PSC Docket No. 92-0199-WS 

SECOND AMENDED NOTICE OF APPEAL 

Notice is given that Citrus County, Florida, and Cypress and 

Oaks Villages Association, Interested Parties/Appellants, appeal 

to the District Court of Appeal, First District of Florida, (1) 

t h e  Order of the Public Service Commission dated  March 2 2 ,  1993, 

rehearing denied November 2 ,  1993, ( 2 )  t h e  Order of t h e  Public 

Service Commission S t a f f  dated September 15, 1 9 9 3 ,  approving 

implementation of t h e  f i n a l  rates established by t h e  March 22,  

1993 Order, Conformed c o p i e s  of the March 22,  1993 and September 

15, 1993 Orders were a t t ached  to the i n i t i a l  N o t i c e  of Appeal 

filed on October 8 ,  1993, and a r e  incorporated h e r e i n  by 

reference. A conformed copy of t h e  Order On Reconsideration 

dated November 2 ,  1993, is attached to this Second Amended Notice 

of Appeal. 
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T h e  n a t u r e  of t h e  combined Orders  is final agency a c t i o n  

g r a n t i n g  increased utility rates on a permanent, non-refundable 

basis. 

USAN W .  FOX, ESQU 
Florida Bar No. 2 4 1 g 4 7  
Macfarlane Ferguson 
P.O. Box 1531 
Tampa, Florida 33601 
( 8 1 3 )  2 7 3 - 4 2 0 0  

Florida Bar No. , a 4 3 5 4  
Route 2 8 ,  Box 1 2 6 4  
Tallahassee, Florida 32310 
( 9 0 4 )  421-9530 

Florida Bar NO. 0199461 
Assistant A t t o r n e y  General 
Department of Legal Affairs 
PL-01, The Capitol 
Tallahassee, F l o r i d a  32399 
( 9 0 4 )  488 -5899  

'County A t t o r n e y  Citrus County 
107 North Park Avenue 
S u i t e  8 
Inverness, Florida 34450 
9 0 4 - 6 3 7 - 9 9 7 0  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and accura t e  copy of the 
as b en f u r n i s h e d  by U . S .  Mail or Hand Delivery this 

day of a , 1993 to the following persons: 
Ken Hof fman ,  Esquire 
Messer, Vickers, Caparello 

Madsen, Lewis, Goldman & Metz 
215 South Monroe Street, S u i t e  701 
Post Office Box 1876 
Tallahassee, Florida 32302-1876 

Harold  McClean, Esquire 
Associate Public Counsel 
Office of the Public Counsel 
c / o  The F l o r i d a  Legislature 
111 West Madison S t ree t ,  Suite 812 
Tallahassee, Florida 32399-1400 

Noreen Davis, E s q u i r e  
D i v i s i o n  of Legal Se rv ices  
F l o r i d a  Public Service Commission 
101 East Gaines Street 
Tallahassee, Florida 32301 

B r i a n  Armstrong, E s q u i r e  
Southern S t a t e s  Utilities 
General Offices 
1000 Color Place 
Apopka, Florida 3 2 7 0 3  

Michael Mullin, Esquire 
Nassau County Board of 
County commissioners 
Post Office Box 1563 
F e r n a n d i n a  Beach,  Florida 3 2 0 3 4  

Steve Tribble, Direc to r  
Division of Records and Reporting 
Florida Public Serv ice  Commission 
101 E a s t  Gaines Street 
Tallahassee, FL 3 2 3 9 9 - 0 8 5 0  

Catherine Bedell, E s q .  
S e n i o r  Attorney 
Florida P u b l i c  Se rv ice  Commission 
Division of Legal  Services 
101 East Gaines Street 
Room 212 
Tallahassee, FL 3 2 3 9 9 - 0 8 5 0  



The Honorable Ginny Brown-Waite 
Sena to r ,  District 10 
Hernando Government Complex 
Room 361 
2 0  Nor th  Main Street 
3rooksville, FL 34601 

Honorable W . G .  Bankhead 
S e n a t o r ,  8th District 
P.O. Box 41624 
Jacksonville, Florida 32203-1624 



BEFORE TIIE FLORIDA PUBLIC SERVICE COWMISSIOH 

In Rn: Appl icat ion for r a t e  
increase I n  Bravard, 
Charlotte/Lea, Citrus, Clay, 
Duval, Highlands, Lake, Marion, 
M a r t i n ,  NaBsau, Orange, O S C B O ~ ~ ,  
pasco, Putnaa, Seminola, 
Volusia, and Washington Counties 
by southern States Utilities, 
1m.f Collier County by March 
Shores Utilities (Deltona); 
Hernarido County by Spring H i l l  
ltilitles (Deltona); and Voluala 
county by Deltona Lakes 
Utilitiee ( ~ e l t o n a ) .  

The following Cvmmhsloners participated i n  t h e  d i a p a s i t i o n  of 
t h I e  matter: 

Southern states Utilities, Inc., and Deltona Util i t lee ,  Inc .  
[hereinafter referred to as the utility or SSU) a r e  collectively a 
class A water and uastauater utility operating in variourr counties 
in tha Sta te  o f  F l o r i d a .  By Order No. PSC-93-0423-FOF-WS (also 

0 reisrred to a8 t h e  Final Order), iaaued on Harch 22, 1993, t h e  
I Conmiasion approved an incraaae i n  the  utility's ratea and charges 

which ast rates b a e d  on I uniform statewide rate atructure. On 
0;) April 6 ,  1993, SSU, the Office of Public Counsal ( O P C ) ,  Citrus 
0 County, and Cyprus and Oak Villages Association (COVA) t imely  filed 

Hotiona for Reconaidecation of order Ho. PSC-93-0423-FOP-HS. A l s o  a on t h a t  day, Sugardl1  Hahor Xilad a Prrtltion for Intervention and 
Reconsideration ai the Final Order, On April 13, 1993, OPC riled 
a Reaponse to SSULs motion for reconaideration and SSU P i l e d  a 
Response to Sugarmill Hanor'a Petition for Intarvention and 
Reconsfdoration. On A p r i l  1 4 ,  1993, SSU lilad a Responsa t o  OPC'S, 
COVA's, and CItrue County's Motions for Reconsideration. On June 
25, 1 9 9 3 ,  m V A  filed a notion for Correction of Property Taxes and 

ORDER 140. PSC-9 3-  1548-FOP-WS 
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on July 6 ,  1993, 9YU filed a notion to Str ike  that motion as 
unt imely .  hho, on J u l y  8 ,  1993 COVA filed a Supplemental Motion 
for Reconsideration uhich S S U  moved to atriks by motion ::lad on 
July 1 4 ,  1993, All of the above-described motions for 
reconalderation and intervention and a l l  other requesta for r e v i e r  

- by non-parties are t h e  eubject  of t h i s  Order. 

This Order also addresaaa Commisuioner Clark'o A u g u o t  17, 
1993, n o t i o n  for reconalderation of the c a l c u l a t i o n  of the inter im 
refund in the  F i n a l  order. Comm~ssloner Clark'8 motion ua3 hcard 
at the Septsaber 28 ,  1993 Agenda Contorence. 

NS FOR AND RECONSIDERATION BY N0ti-P- 

A t t a r  hearing and tho time for  riling for reconeideration had 
paseod, tha fo l lauing entitles or lndlviduala requested oithcr 
intervention in Docket No. 920199-HS, reconsideration of Order bo. 
PsC-93-0423-FOF-WS1 or both: 

1.. Sugarmill Ranor, Inc .  Fflad a petltlon f o r  h t o r v o n t i o n  
in Docket No. 920199-WS &nd raconnlderation of Order no, 

By lettar received April 7 ,  1993, Volueia County Council 
H e m b e t  R l c h u r d  McCoy Fequeeted raconsideration of Order 
Ho. PSC-93-0413-POF-HS, 

PSC-93-0423-POF-WS on April 14, 1993. 

2 .  

3 .  By letter d a t e d  April 16, 1993, VolusIa County Council 
Hambrr at-large Phil Giorno raiterated tha  p a s i t i o n  taken 
by  Hr. McCoy. 

4 ,  

5 .  

6 .  

~y letter received Nay 21, 1993, V o l u s i a  County Council 
Hember P a C r i d a  Northey expreaaed her support OC fellow 
Council Hembsr Richard k c O y ' 6  petition for 
raoonsideration o f  the rata increaee granted to SSU. 

Hornando County Board o f  Commlseioners' Resolution lto. 
93-62, dated Kny 17, 1 9 9 3 ,  and received May 2 0 ,  1993, 
saquaete t h a t  the PSC reconsider its position in Ordor 
lo.. P5C-93-0423-FOP-HS. 

Florida State Sonator Ginny Brown-Waitale petition f o r  
intervention in Docket No. 920199-WS and for 
reconaiderationof Order No. PSC-93-0423-FOF-US was Piled 
on Hay 2 6 ,  1993. In her potition, Senator Broun-Walte. 
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sta tes  that she represents hereslf together v i t h . h e r  
fellow SSU customers. 

On Hay 28, 1993, Spring Hill civic hsecciation, Inc., 
filed a petition for intorvention in Dockat Ho. 920193-WS 
and for reconsideration of order Ho. PSC-93-0423-POF-WS. 

On June 10, 1993, cypress Village Property O ~ n e r 6  
Associat ion (~yprees Village) filed a petition for 
intervention in Dockat No. 920199-WS and XaCOtIBid%rUtiOn 
of Order No. PSC-93-0423-POP-WS. 

In response to these pat i t ione ,  SSU sta tea  that, ursuant to 
Rules 25-22.037,  24-22.039 and 25-22.056, Florida Admfnietrative 
Coda, the petitions ar0 untimely and should be denied. We agree. 
First, in regard t o  Intervention, Rule 25-22.039,  Florida 
A d d n h t Y a t i V e  Code, providea that o. petition to intervene must be 
f i l e d  a t  laant five days befora f i n a l  hearing. Sugarmill Manor, 
I n c . ,  Senator Brown-Wait%, Spring Kill c l v l c  Association, Inc . ,  
Cypress Village Property Mrnere Aeaoclation, Hernando County Board 
of County Commisaianare, and Volusia County Council Uambobars Phil 
Ciorno, Richard BcCoy and Patricia HorChay film5 their petition8 
t o t  intervention f i v e  months or mora after the f i n a l  hearing. 
Pursuant t o  Rule 25-22.039, tha petitions wore not timely. 
Therefore, we find the  petitioners' requeate for intervention to ba 
untimely.  Accordingly, thu requaste for intervention 4ra hereby 
denied. 

As to the p e t i t i o n s  for raconsidaration, we f i n d  that the 
applicable mlae do not atford non-partiee leave to f i l e  post-  , 

hearing plaadlnga. Further, even if the petitions had been t i l e d  
by parties, Q m y  uera not t i l e d  within t h e  15 day period required - Rule 25-22.060(3){a) ,  Florida hdninistrative Code. Therefore, 

8 petition% rot roconsiQaration flled by the abov%-cofsrenced 
r n d f v i d u a l s  arm hereby danird a# untimely. We note, however, that  
a l l  of t h e  fssurn r 8 h a d  by the  petitioners have been addre8sed in 
the body of thiri Ordar, as they vera raiaed by partiea in t i m e l y  

e l a d  p e t i t i o n s  for roconsideration. 

On April  2 ,  1993, OPC f i l e d  a Kotion for Waiver of R u l e  25- 
- M . O 6 0 ( 1 ) ( a ) ,  Florida A b i n i s t r a t i v a  Code, requesting additional 

ma t o  file its  notion Lor roconaidsratfon. on A p r i l  5 ,  1993, 6SU 

m b s e q u e n t l y  timely riled its motion for reconsideration on A ~ K L ~  
Q 

7 .  

a responsa i n  oppoaition t o  OPCln motion. However, Ope 

6 ,  1993. Therefore, Ye f ind OPC's notion Cor waivar Of R u l e  2 5 -  
2 2 . 0 6 0  ( 3 )  ( n )  t o  be moot. 

COVI and Citrua county filed timely motions f o r  
raconsfdaration requesting reconsideration o f  t h e  uniform, 
atatewide rate8 e~tablishad in Order No. PSC-93-0423-FOF-WS, and 
raiahg many of t h e  same points i n  t h a l r  motions- Therefore, for 
purposas of t h i s  Order the argumanta of the tuo motions h a w  been 

The standard for dstarmining whether reconsideration 1s 

146  So.2d 089 (Fla. 1962). I n  v, t h e  C o u r t  held that the 
purpoea for a petition f o r  reconsideration la to bring to an 
Agancy'a attention u point  which was overlooked or uhich the agency 
railed to considor vhen IF rmdered i t s  order. In m r t  Bcndr$ 

a petition for reconmideration should be based upon s(lec1fic 
f a c t u a l  matters set  Korth Iq the record and sueceptible to revieu. 
We have relfod on tha-etandnrd s e t  forth in the above-referenced 
cases in reaching o u r  daclslions herein. 

combined. 

appropriate fs set forth i n  of Hi- lm I 

m e R  Y .  B Q Y h ,  2 9 4  SO.2d 315 (Pla. 1 9 7 4 ) ,  the Court held t h u t  

HotiCtl 
A i  the f i r s t  poin t  on reconsitlaration of uniform a t a t s w i d e  

rit40, COVh an& Citme County argue t h a t  the CustomaYs ot SSU were 
deprived ot due process in this proceeding because they d i d  n o t  
r e c e i v e  fair or adequate notice that uhiform statewide rates  uould 
be conmidared. Citrus County arquea that fa i lure  to provide 
adequate notice v i o l a t a r  the provialon8 of Chapter 120, F l o r i d a  
Statutea, which contemplnta reaaonabla n o t i c e  and an opportunity to 
be heird.  A8 further b a s h  for reconaideration, both COVA arid 
citrue County allege that  the utility d i d  not request uniform 
rates, thereioro tha  customers wcre not given n o t i c e  of uniform 
rates from tha utility's filing fox rata relief, In addition, 
Citrus  County allegea t h a t  the public Serv ice  Commiaaion (PSC) 
custoaer service henrlngs did not alert  cuetomere of the  
poreibility o f d u n i f o m  rater. Both partiee a l l e g e  t h a t  information 
in tha PSC press rsleasa vas misleading. They IUrther argue that  
no p a r t y  t o  t h i s  case, other than PSC staff, advocated uniform 
rates and that artaff d i d  not give n o t i c e  that it would advocate 
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uniform rates a t  the hearing. In addition, COVA arpuea t h n t  it 
received tho recommendatlon with rate schedulba ehowing the  impact 
of unifom rates on ly  after the hearing YOU completa arid briers had 
been riled. 

In i t a  rasponne t o  these argumants, SSU arguer that Issue 92 
or t h e  Prehearing order puts t h o  p a r t i e s  on notice that statewide- 
pates would be considered; t h a t  CDVA took a p o d t i o n  f n  favor of 

. a l i e d  to participate in the Prehearing conference; t h a t  COVA 
presented direct testimony in oppoaition t o  uniform rate8; that  
both parties seek ihg  reconsideration croas-examined witnesses  on 
the i 6 t r U e  Of atatewide rat881 that during the hauring, Citrus 
County ra i s sd  for 'the f irst  time,. tha issue o f  the Commission'a 
authority to implement uniform rates! and Chat t h e  i ~ a u a  of 
etatewida rates YBB addressed in both partlee' posthearing briefs. 
5SU further argues that It la Irralevsnt: that the utility d i d  not 
request uniform rates in the M'Ra because rata design i s  a t  i s sue  
In 8 rate proceeding, juat an rata baee or expenses are. In 
addition, SSU state8 that tha cuetomer notices complied w i t h  
C o u d S S i O n  rules nnd were not ra laed a6 an issue at the hearing or 
i n  the p a r t i e s '  briefs. 

Ha find that adequate not ice was provided to a l l  part ies .  The 
HFRs  and t h e  notice t b  Cu6CQnern contained 8Chadule6 which 
Lndicated that the utility Ua8 requesting a change i n  rata d e s i g n  
by requestihg a rate structure with a maximum bill f o r  custoiners a t  
a 10,000 gallon levo1 of consumption. Thicl rawest was a departure 
from t h e  previously approved rata structure. Thie r8qUeSt a l so  
contained the element of sharing costs  between systems. 

and-alcna X A t Q 8  the Prtrhearing Order; that Citrus County 

I n  response to C i t r u s  Countyle a l ~ e g n t l o n  that the customer 
heiring6 fallad to alert  the cuatomera to the possibility of 

i f o m  statewide rutem, it is important t o  note that the primary 
.rpoae of the customer hanrlnga is to detarmlne the qua3,ity of 

service provided by a u t i l i t y  and to hear other tastimony of 
cuetomere. The record of the ten customr hearings he ld  in this 
docket contains testimony of numerou6.cuutomerB concerned that t h e  
rate increase requested by the utility Y ~ B  too  high. This  
compeiling concern of the customers Y I E  reflected on pnga 9 5  of the 
Order where ue weighed the impQCt OL 8tand-alone rates against 
uniform, ata teu ida  r a t e s  and deterdned that, "the wide disparity 

0 of r a t a 6  calculated on a atand alone baeis, couplod w i t h  the ... - b e n e f i t s  or uniform, s t a t e w i d a  rates. outweighs the bcnefita or t h e  
t rad i t iona l  approach of s e t t i n g  ratas on a stand-alone b a s i s . "  

QD - 
L 

T~IUS; it u4s the cuncerns raised by customers at the cuetomer 
hearings that was part  of tho driving force behind our d c c l s i o n  to 
approve u n l f o m ,  statenids rates .  

In the C i t v  of F l a  nt C i t y  v. Hayp, 337 $9.26 966 (Pla. 1 9 7 6 ) ,  
t h a  F lor ida  Suprema C o u r t  addressed the ia3Ue  of adequate n o t i c e  
and found as tmllous: 

While we 8r0 inclined to view the notice given 
to customera in t h h  case 8s inadequate f o r  
nctual notlca of the precise adjuatment made, 
we must agree uith  the Cornisdon that more 
precision i e  probably no t  possible and in any 
event not required. To do 80 uould either 
contihe the commlaaLon unreasonably i n  
approving rate changes, or rnquire a pre- 
hearing proceeding to tailor the notice to the 
matters which would later be developed. Ws 
conclude, therefore, that the Commission ' s 
standard t o m  of notice for rate hesrlngs 
imparts e u f f i c i e n t  iniormntion for intererrted 
peraons to a v d l  themselves of participation. 

at 971 

we find t h a t  i n  the i n s t a n t  casa; as 1x1 a l l  rate  case 
procsadings, rate structure or rate deeign i6 and always has been 
an open i135ua. In addition, we find that the customer not icos ware 
a u f f i c i e n t  for Interested partlea to a v a i l  themsclvas o f  
participation. 

He find that press releases ara not designed to in form the 
public of a11 possibla outcomas of a proceeding. Press r a l s a s a s  
are not part of t h e  Chapter 120, Florida Statutea ,  procees and do 
not merve as formal notice of agency proctredings. Although COVA'S  
w i t n e a s  tautitiad that COVA intahdad to ahow that the neuspapers 
were provided inaccurate information concerning the r a t e  increase, 
we rind that no evidence uas presented on t h i s  matter. 

Further, in tha Section 120 .57 ,  Florida Statutes, hearing 
process, t h e  i a s u e  of statevlda ratas  was clearly pu t  before the 
public in order No. PSC-92-1265-PiiO-WS, iasued November 4 ,  1992, 
the Preh08KhIq Order i n  t h i s  Docket. Iasue 92  of that Order 
 state^: "Should SSU16 final ratea be uniform w i t h i n  counties, 

i 
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regions, or stateulda?ll 
positlon on I s s u e  9 2 :  

I n  t h a t  Order, COVA took the following 

COVR f i r m l y  baliavesr thht t h u  beat way to establish 
ratee Is an a stand-alone basis .  ft Im not  
raaliatic to combine a11 systere regaraleas oi 
their historical avolvement. Evan SSU a t a t e s  that 
CIAC Is only relavant t o  Sugar Hill Wocdds and Burnt 
Store, both part of the Win County Utilities 
A C q - d E i t i O n .  Yet a l l  prapald CIAC is l u p e d  into 
one account panalizinq all those customere who 
have invested and 4ra still inveeting more than 
$2000 each in t h e i r  utility. 

order NO. P S C - ~ ~ - I ~ ~ ~ - P H O - R S ,  p ,  60 

COVA resented no witness on this Issue. 
po~lt!on on Issue 9 2 :  

SSU took the follouing 

If uniform rates are to be established, the 
benefit8 ai such a rate crtmctltre cou ld  best 
bo achieved only on a atatewide b a d e .  
Noither County geographical boundaria8 nor the 
u t i l i t y  8 own "regional" boundaries would 
recognize the factors previously Ldentif led as 
being . c r i t i c a l  to a proper uniform rat? 
structure. The statewide ratea could ba 
developed using one of three propoaad .mathods : 
(I) n method similar to tha *rat8 CIpBI' 
proposed by the utility in thia proceeding; 
( 2 )  coat or service and other pertinent 
factors would be conaidered together) and [ 3 )  
the utillty'B preferred method, a statewide 
kate fo r  standard and advanced treatment 
processes. 

Utility witness Ludaen WLU listad A W  a uitneea for this iesua yet 
i trua County never asked h q u e s t i o n  of him on this issue during 4 rosa-exadnation. Staff  took no poeition on thia is6110 pending 

a r t h e r  development 01 the record. Homnvmr, it should be noted 
_ t h a t  Is8ue 92 was an issue raiead by a t a i f  in i t a  Prehmring 

tatament. Further, staff offered the expert teatimany of John 
d i l l i a m s  who provided hi6  opinion on t h i s  iseue, C i t r u s  County d i d  
e t  intervene in t h i s  proceeding prior to t h e  dua date of 

n, 
# 

erehearing Statements: it toox no position at the Prehearing 
Conierancs; and i t  provided t h e  C o m i a u i o n  with no expert teetimony 
on thin L S B U e ,  

A t  hearing, C O W  h g u k 8 d  of Kr. Luudsen concerning uniform 
rates but  d i d  not inquire about the position tnken by the u t i l i t y  
in Issue 92.  COVA'6 own p r e - f i l e d  testimony did not address 
uniform rbt0s but did addxose COVA18 opposition t o  SSU's proponed 
rata atructura. A t  the hearing, Citrus County addreesed ques t i cns  
concerning uniform atatewide rates to staff's nitnees Hill iams.  

We f i n d  t h a t  the substance of COVA'a  and Citrus County's 
argument against uniform rates i s  substantially t h e  same as their 
argument aga ins t  the utllityle i n i t l a 1  pkOpO8al. P u t  nost 
fundamentally, their position is that  other than a s tand 
alona basis  f o r  B a t t i n g  rates i s  unfair bo the COVA and C i t r u s  
county residents who n r e  customers o t  SSU. Many oP the same 
arguments made a g a i n s t  the utility's proposal apply to the 
impoaition o f  statewide ratae. We f i n d  that a l l  of these arguments 
ware addresled in Order NO. PSC-93-0423-FOP-WS. 

In t h e  posthearing briars, Citrus County nrguad t h a t  t h e  
commission WEB u i t h o u t  j U r i a d k t i O n  to imnplerncnt uniform ratee, 
(BR pp- 2 - 5 )  He f ir id  t h a t  th i s  arqument, which forms the bulk of 
t h e  County's s i x  page b r i e f ,  eutablishes t h a t  the County  wa6 11) 
f a c t  on notice that uniform rates war0 truly at ionue i n  this 
procsedfng. 

In summary, wB find that there was adequate notice of uniform 
rates  vhare i t  nu8 an lsaue set Forth in tho prehearfnq order, 
where there wh8 an opportunity to present  tsatimony and cross- 
examine witnesses on t h i o  i~oue, and uhera there n m  an opportunity 

the Commission's part that  these partlee foiled t o  fully axploro 
the fasue OX uniform rete8 .  He find that the partie8 have fnilcd 
to show any mistake of f a c t ,  Ian  ar policy rslatsd to notice.  

to nddreaB this ~ E E U U  in thr  posthearing  brfef6. I t  i s  no error on 

Baaed on t h e  foregoing, u8 find it appropriate t o  deny that 
portion of COVA'S and Citrus County's nations for ~4COn8idOratIOn 
of unirom, stat8Wide rates concerning inadequate natics. 

ILLlrisdiction, 
COVA'6 motion for  racondderation questions our authority to 

S e t  uniform, statevide rates. T h i n  i s s u e  was fully addressed op 
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page 93 of Order Ho. 
in COVhtm motion for 
the PSC i 8  without 

PSC-93-0423-POF-WS and n o t  properly raised 
reconeideratlon. AE part of i t s  arqwnent t h a t  
authority to set uniiorm, stateuida. rates in 

this proceeding, citrus County argues certain matters which are 
outside the record ( t h a t  s t a f f  coerced SSU to undertaka ''certain 
expeneive projscta" to enable the utility t o  acquire small water 
and wastewater systems),  Batters pravioualy raised and addressed in 
the Order and matters argued i n  i t a  brief ( that  uniform rates are 
an illegal t a x ) .  He find that theea are not appropriate pclnts for 
reconsideration. The par t ias  have failad to show any errox on t h e  
par t  of tha Comission regarding exsrcias or it8 juriadlction. 
Accotdlngly, we f i n d  it appropriate t o  deny that portion of Cova 
and Citrus County'a notions f o r  reconsideration concernlng 
jurisdiction. 

POliCV Hekins 
Both COVA and Citrus County charactarize our 'decision to 

approve uniform, s tatewide .  ratas aa "free wheeling policy raking." 
COVA b a s e s  i t s  argument on a prior  Commfseion decis ion E& forth in 
Order No. 21202, issued Hay 8 ,  1989, which diractad staff to 
i n i t i a t e  Nlemnkfng on unicorn fatoa. Ha note that Order No. 21202 
alao  rtatss: 

He believe there is merit to the concept of 
statewide uniform! ra tes .  Cost  savings dua to 
a reduction in accounting, data procansing and 
r a t e  case expanse can bo pasisad on to the 
ratepayare. 

Order NO. 21202 a t  186 

order No. 21202 was the culminatfon of a docket o ened by the 
Commission to investigate posaiblo alternatives to axfat ing rate- 
vet t ing  procedures for water and uaatewater utilities. A broad 

ange of. issues and changes recommended by tha  docket  have been 
implemented through statutory revis ion6 or rulemaking. Although no 
ruln has been developed regarding the requiromants for implementing 
uniform rates, there has been insufficient data on uhich to baae 
such a rule, and thera hsa not been a preaaing need to go Iorwnrd 
w i t h  a r u h  on uniform rates t h a t  would have u general, iAdt lEFy-  
wide application. 

We find that the decision i n  this case t o  ibplement uniform 
statewide ratea JB consirrtant uith W d  Y. Dent, c4 

0 

1L 

um, 346  So.2d 569 (1st O C A  1977), which s t a t e s  in pertinent 
part: 

While the Florida h P A  thus raquiraii rulemaking 
for pol i cy  statements of general 
applicability, it a160 recoqnizea the 
inevitability and desirability of refining 
incipient agency policy through adjudication 
of individual casas. There are quantitative 
limit8 to the d e t a i l  of policy t h a t  can 
efisctivoly ba promulgated a s  rules, OK- 
assimilatedy and evan tha 8gency t h a t  knows 
i t s  policy may uisaiy sharpen i t s  purposos 
through adjudication before casting rules.  

& A t  5 8 1  

Tho agency'8 Final Ordor in 1 2 0 . 5 7  proceedings 
must describe i t a  "policy ulthln the agency's 
exarciaa of dtldgsted disccetlon" sufficiently 
for judicial revien. Section 120.68(7). By 
requiring agency axplanation of any deviation 
~ I O D  "an agency rule, an officially stated 
policy, or a pridr agency practice," section 
120.68(12)(b) recognizerr thara may be 
"otiicially stated agency policy" otheruLs8 
than in "an agency rule$'; and, afnca a l l  
agency action tends under t h e  APA to become 
either & rule or an order, such other 
t lo iFic ia l ly  stated agency policy" 8 is 
necessarily recotdod i n  agency orders. 

& a t  582  

We find that we have explained our daciaion i n  t h i s  case 
eufflciently for judiclal revfew.  He further f ind  that by setting 
uniform, statewide rates for t h i s  utility, w e  have not  unlawfully 
established Q r u l e  or policy for developing uniform ratas i o r  a l l  
water and waateuater u t i l i t i e s .  He have determined, based on t h e  
record before us in thls docket, that  i n  this rata proceading 
unirorm, s t a t w i d e  rata are appropriate. 

Basad on the foregoing, ye f i n d  that  W B  have properly a c t e d  
within DUX discret ion in approving statewide rates and that no 
b a s i s  f o r  reconeidoration hae boen shown by t h e  partias. 
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Citrus County and COV4 both assert that the record does not 
support our ' r ind lngs  i n  Order Ho. PSC-43-0423-FOP-WS. 
s p e c i f i c a l l y ,  citrus county ulleges thnt s t u f f  w l t n s s a  Hillinms' 
testimony cancernhg  etateuida rates putting water and wastenater 
uFilitia6 on par w i t h  electric and telephona 0am8 1s "falaet1J  that 
'I testimony concerning rate atability iS "only remotsly truen; 
I t h a t  a conclusion t h a t  atatewide ratee recognize economies of 

noale  is "obviously f a l s e . "  Citrus County a l a 0  assert8 that 
witnarru Hillinre' testimony that UniCorm rates uould be mora simply 
derived, aaaily understood and economically implamontad i a  
irrelevant, self serving and "legally unacceptabh." COVA also 
aamerte- that our tindlnqs on the banafita of stntawide ratas are 
not supported by the  record and ar0 self-serving. In addition, 
COVA statu that there is no evidence to support our conclusion 
that  no customars would ba harmed by the lmpoe~tion of unirotm . 
ratali. 

SSU'B reaponse s t a t e s  that the Comisaion relied on competent 
and substantial evidence in reaching its deci8lon and that the 
parties ara merely expreadnq  their disagreement uith the 
Com~llseion'a daciaion. 

To the extent t h e  parties seek to hdva this Cormnieslon rsveigh 
the evidence or raceive new evidence, their argument'is no t  
appropriate for reconsideration. The par t i ea  d i d  not refute s t a f f  
witness Willinms' teatimony a t  hearing uslng the  arguments nou 
rpised on reconsideration. For exampls, Citrus County arguaa Chat 
it is wrong to compare non-interconnected water and wastavater 
plante to f u l l y  interconnected aleotric and telephona companies. 
Bad the testimony or uitnesa Williams been properly challenged 
"-*ring the hoaring on croas-axamination, Citrus County's 

legationa could havd baan addreeaed in the Final Ordar. The 
- ~ u n t y  i m  apparently Unaware of previous commission dec ie iane  that 
p h p i c a l  intazconnection of water and wastewater plant8 ia not  
required for rate sett ing.  See Orders NOS. 22791, ieaued A p r i l  IO, 
1990; 23111, issued June 2 5 ,  1990; and 2 3 8 3 4 ,  iS8UQd December 4 ,  
1990. 

W Q  f i n d  that t h Q  findings and conclusfona o t  t h a  Final Order 
are supported by compttant and aubstantlal evidence. We also find 
t h a t  the parties havs failed t o  show that ua overlooked or failed 
t o  consider any evidence w i t h  regard to w i t n e ~ s  Williams' 

teatlmony. Based on the foregoing, the motform to recor~sidsr, us 
timy relata to t h e  surilciency of the evidence, are hereby denied. 

LmdLbUa 
COVA al leges  in i t a  motion that t h e  rates s a t  by t h e  P l n a l  

Order ace unfair, unreasonable and discriminatory because the 
unifom atatewide rates ar8 significantly higher than atand-alone 
rates for the customers of Sugarmill Hooda. I n  the Final Ordor, wa 
explafn that i n  determining the appropriate rates, we compared t h e  
uniform rates against stand-alone rates. The Final order state6 
that, of the one hundred twenty seven eysteme, only would 
have had lover uatar and uastevater rates on u stand-alona basis. 
In the Order3& conclusory paragraph at pago 95 the Commlssion found 
a s  follows: 

- 

Baaad on that comparison, w e  f i n d  that tho uida disparity 
of r a t a  calculated on a stand-alone b a a i s ,  coupled w i t h  
the above cited-benefits of' uniform, atatewide rates, 
outweigh the b e n e f i t s  of tha traditional approach O L  
s e t t i n g  rates on a stand-alone baals. 

111 W l l t i e s  Oueratfna CQ, v .  , -264  So.Zd 321 ( F l a .  1967), 
the Supreme court determined that whnt is f u i r  and raasonablc is u 
conclusion to ba formed by the regulatory body on the  b a o i s  OP t h e  
f a c t s  preaeritcd. That i n  vhat  we have done by comparing t h e  
b e n e f i t s  o f  statexlde r a t e s  against those o f  stand-alone r a t e s  and 
by measuring tha impact of thnae rataa  a c r o a  tha  entire customer 
b a s e  of SSU. The rates  r e t  rorth i n  the  F i n a l  Order are  neither 
arbitrary nor unreaaonable. Based on t h e  foregoing, we f i n d  it 
approprfata to deny this portion o f  COVA'B motion for 
roconsideration based on COVA'8 Iailure to show any error In  fact, 
law, or policy or CO show any point  which the Commission overlooked 
or failed to consider. 

Order Hc. PSC-43-0423-FOF-W3, p .  95 

COVA also argue8 that Order No. PSC-93-0423-FOF-WS lmpairs 
contracts, d e n h e  eftactive repmaentation,  and a l l o w  
dfaincantives to e i f l c i a n c y .  These new argument6 are a l l  argumonts 
againat tho implementation of uniform rates  which could  have and 
should hava bean raised during the hearing procbsfr. Thorefore, we 
f i n d  t h a t  COVh'S petition on theee i s e u s 8  does n o t  raise any p o i n t  
t h a t  we overlooked or failed to conslder. Accordingly, we f ind Ft 
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approprhte to deny that portion of COVA'a  motion raiainq the 
iepuea or impairment of contracts, denial of erfect iva  
representation and d la lncent ives  t o  efficiency. 

& L l € l u h  

Basad on the  foregoing, both COVh'e and Citrus CoUntyls 
rotions for Reconsideration are denied. 

PEEBS 
In i t s  motion Cor reconsideration, the u t i l i t y  argues that the 

Commi8oion erred In  adjusting the  utility's Pinancial Accounting 
Standard (FASJ ~ o d  coats  to rarleot costn aasooiatad with an '~ t t ier  
posit-retirement bcnaf Its* (OPEBs) plan referred to Is Proposed Plan 
2. Tho utility argues that our decision to bane OPEB costs on the 
lowest cost plan propoeal rather than on t h s  UtiIitY'B 
"substantive" plan i a  inconsistent with ~ ~ i ~ d r r s i o n  poiicy. In its  
responas t o  this motion, oPC ar u e s ' t h a t  tha u t i l i t y  i s  merely 
rearguing its c a m  and hperrplsshy a e e k h g  to bolster its c a m  
with svidenca from another docket. Each i a m e  raised by tha 
utility is discussed separately helov. 

The f k 8 t  h s u e  r a h e d  by SSU le that  t h e  F i n a l  Urder 
mischaractorieed wltneaa Gangncn'e testimony ubout the W E B  plan. 
We find that the record oupporta a finding that witness  GangnOn'8 
testimony was ccntrsdictory in that bs acknonlrdged that SSU u a 8  
conuldering several plans in i t a  actuarfal study as a way to reduce 
OPEB costa [EX 3 8 ,  p l a ) ,  whi le  also stating that, "there are no 
present plans to reduce either t h e  ItindB or level of poat- 
retirement benefits now or i n  t h e  future." (TR 452)  

The aecond i s s u e  of SSU's Motion in a requast by t h o  utility 
lat  the Commisdon taka off ic ia l  recognition o f  c a r t a h  rebuttal  

.%8tinony and exhibits which were f i l e d  i n  the record. i n  Docket No. 
420655-WS. A 8  grounds for this rsqueet, tha  utility relies an our 
decieion In order No. 20489, iaauad Dacembbsr 21, 1g88 (Docket NO. 
071394-TP - Reviev of the Requlrements Appropriate f o r  Altarnative 
Operator Servicee and Public Talephonas). 

Ws find that Order No. 20489 murely demonstrates that the 
Commission took official recognition of a federal court decieion 
entered lnto after the f i n a l  hearing in tho dockat, but & to 

43 the Comh1s1on's f i n a l  d e c k i o n .  Here the u t i l i t y  Is requesting - that me take official recognition of testimony from another docket 

0 

c 

cn 

UP randered o u r  final docision i n  this docket. Purthor 
reviow of Order No. 20d89 a160 shows that t h e  Commission denied, as 
untlaely, GTE'a motion for o f f i c i a l  recognltlon oJ! another order 
where the  motion f o r  officinl recognition wan filed on the day of 
the Spacial  Agenda Conference. SSU also cites as authority tor its 
position, Sectiana 9 0 . 2 0 1  ( 6 )  and 1 2 0 ,  61, Florida Statutes. While 
thesa statutory pravifi ions allow svorn testimony from the record of 
one caaa to ba entered l n t o  t h e  record of another  case, none o f  
theaa statutes provides t h a t  it is appropriate to supplement t h e  - 
record either posthearing or aFter entry of a F i n a l  Order. 
Therefore, ue find it appropriata t o  deny as untimely the Utility's 
requeat to supplement the recard. 

The third ~ E U %  raised by SSU as baeia for reconsideration of 
t h e  FA3 106 c o s t  edjustmants is tha  reference in tha Final Order t o  
witness Cangnon's lack oC knowledge concerning the OPEB plan.  
SSU'B argument in t h i s  regard attempts to make a factual issue out  
of tha ~otnmiesion'a di6cret ion to give evidence uhatever weight 
that  it deserves. In t h i s  caao, 14r. GUngnOn'E t e e t h m y  w a s  not  
given t h e  weight t h e  utility desired. We f ind t h a t  this is n o t  an 
i s e u e  concerning n mistake in fact ,  law or policy. 

Tho fourth l e sua  raised by tha utility i a  that there 1s no 
competent aubatantial  aYid8nCe t o  support tha Comiasion'B 
concluaion t h a t  there 15 a trend to reduce PAS 106 coats and that, 
therefore, the OPEB Proposed P l a n  2 la appropriate .  Again  the  
u t i l i t y  raises the isaue of t h u  competency o f  the evidence which i a  
not 4n appropriate basis  f o r  reconsidoration.  We Kind that the  
utility ha6 shown no mistake o f  f a c t ,  law or policy. 

The fifth issue raised by SSU i s  that there is no competent 
substantial avidance supporting vltness lontanaro's testimony t h a t ,  
"SSU may restructuro its b e n e f i t s  plan to raduca c o ~ l t s  in the 
future." Our decision Was baaod on the evidence in the record 
which shova that SSU nas considering various alternative p l a n s  that 
might reduce its OPEB expanses, a6 well a 8  a l l  the other evidence 
in the record that doea not aupport t h e  lava1 of OPEB expenses SSU 
requested. Therarore, ue find that this argument doea n o t  support 
reconsiderat~on.  

SSU'B sixth argument for reconsideration or our FAS 106 
adjustmanta in that usa of  FA9 106 requires relFnncs on the  
utility's substantive plan over any other plan. SsU asserts that 
our d s c i d o o  to baae OPE8 costa  an the , loues t  coat plan proposal 
rather than the utility's "substantive" plan 1s h c o n s b t e n t  y i t h  

* 



OROER KO. PSC-93-159B-POF-WS 
OOCKrP NO. 920139-WS 
PACE 15 

Commlaslon policy. We dieagree.  hdjustmnanta t o  OPED plane have 
been mad0 i n  eeveral dockata. For example, i n  rate caewa Lor both 
the  United Telephone Company o f  Florida and the Florida Pouer 
Corporation, the commission approved FAS 106 for ratemking 
purposes. I The- C o m ~ ~ i 8 6 i O n  also mado adjuetments to the FAS 106 
camta raquasted by the companies i n  thone caeeu, (see orders Nos. 
PSC-92-0708-FOF-TL, p .  36 and P3C-92-1147-POP-E1, p.  11) Na f ind . T t  6 u b e t i t U t h g  Proposad Plan 2 for SsU's currant OPEB plan is an 

xopr ia te  regulatory bdjustment given the probability that SSU 
hay reduce i t s  OPEB coat6 in tha futuro and the ueakneasas and 
inaons is tonciee  in SSU'S case.  Wa aleo nata  that, tor regulatory 
purposes, t h i s  Comdssion in n o t  bound by the substantive p lan .  

Finally, the fast argument raised by SSU 1s s i m i l a r  to i t 8  
firat. In i t a  p e t i t i o n  for raconddaraticn, t h e  utility asaarta 
t h a t  Issue 50  of Staff's Recommendation c o n t a h s  no dlacussion of 
incon~tiatenoiea in nt. Cangnon'e teatimony. ~e find the uttlity'n 
a r g u e n t  to be v i thout  merit. In XSSUQ 50 ,  the recommendation 
s t a t e a  as follows: 

S t a f f  notas thnt witness  Gnngnon uiu unfamiliar with the 
history of SSU's OPEB plan.  For example, when initially 
asked at: h i s  d8pbaitLOn. he d i d  not know how long SSlJ had 
offerad OPEBs, he did not h o w  i f  the banefits had 
increased, decreased, or remained the aame, and he did  
not know how many employrea ware enrollad in the b e n e f i t s  
p lan .  (EX 3 8 ,  pp. 5-6) Further, witnees Gangnon vae- not 
f a d l i a r  with SSU's policy decisions behinQ its decis ion 
t o  provida oPEBe. (EX 38 ,  p ,  12) ne provided a l a t e -  
f i l e d  deposition exh ib i t  stat ing that SSU i h f o m a l l y  
offered OPEBs baginnlng in the early 1980'6 and th4t a 
formal OPEB policy u a 8  adoptad on January 1, 1991. (EX 
3 8 ,  p .  51) 

Therefore, we find that the la ta- f i led  depoaition e x h i b i t  waa 
0 inconsiatent with Hr. Gangnon's teetimony. Accordingly, we find 

that the u t i l i t y  ha8 f a i l e d  to ehou any mistake  In fac t ,  law or 
policy on this point& 

Implicit in the Commission's adjustment in Order No, PSC-93- 
0423-FOF-WS t o  the requested OPEB expense uaa the Comiss ion's  
determination that the  utility failed t o  prova that the OPEB plan 
reguerrted i n  t h e  WRs 113 prudent. Hoxsver, since the record 
eupports a finding that SSU will provide OPEBe and uill incur an 
OPEB uxpense a t  some l e v e l ,  we found it appropriate in the F i n a l  

- 
ck, - 
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Order to allou the utility to recover an OPEB expense based on the 
lowest cost p l a n .  

In conclusion, we f i n d  it appropriate to deny the utility'& 
motion Lor reconsideration of the PAS 106 cost adjuetrnentg based on 
our findings, discussed above, t h a t  the u t i l i t y  has not: shown any 
mistake of l a w ,  fact or policy in its motion. 

DO COTAlTY &VIrF 

In ita motion for rsconsidakation, SSU a l s o  al leges  t h a t  this 
commission violated the utility's due procesa rights by increasing 
the  gnl lonage and base facility charge (BFC) r a t e 8  for the Hernando 
county bulk v i s t a w a t e r  service rates. SSU staten that no insue was 
r a k e d  on these r a t e s ,  that  there has been no opportunity to 
address  these rates, and that nothing na8 introduced i n t o  t h e  
record on u h k h  t h e  Comiasion could rely when d e t Q F d i d n g  the 
rates. 

kccording to the utility's rsotlon, i f  t h e  Comleslonle  final 
caten are implemented, Hernando County may reduce the amount of 
wastewater sent to SSU f o r  treatment or may find alternative 
treatment aources altogether. In responae to sSU'S  motion, COVA 
again raises its arguments 'in opposition to statsuida rates. In 
addit ion,  COVA arguelr that  llernando County should not  bo trea ted  
d i i i e r a n t l y  from Other CU6tOmerS similarly s i tuated.  

. 

In its HFRs. tha u t i l i t y  requested t h e  Bame r a t e s  f o r  
r s e i d e n t h l ,  qaneral service and bulk wauteuatar service customere. 
The utility d i d  not request spec ia l  rata conaiderntion for its bulk 
servica customer, Ifernundo County. Nothing in t h e  u t i l i t y ' s  
application or i n  the record eGtablifihQ8 t h a t  Hernando County, a s  
a bulk waetevatar service C U 6 t O m e r ,  should be treated differently 
than any other general servIca cuvtomar i n  t h i a  proceeding. W e  
f i n d  t h a t  the u t i l i t y  has f a i l e d  t o  Show any error ue have Dada 111 
setting tha bulk wasteuater service cu6tornerte r a t e  where there wan 
no d i s t i h c t l o n  among gmoral  service cuatomer~ and uhera rates were 
s e t  for the spring I l l 1 1  System'e general asrvlce customers i n  the 
aamo manner general service customera1 rates vere set ,  as 
explained at pp. 93-105 of the  F ina l  Order. Further, we find that 
t h e  threat of the loa6 of 4 portion OL Hernando County*@ waBtewater 
described i n  the  utility's hotian is not  in t h e  record and may not 
be relied on t o r  reconsideration. 
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The C0,mmiaaim d i d  not overlook or f a l l  t o  conaider the 
Hernendo County rates; the utility f a i l e d  to r e p e a t  spaci f ic  
consideration of the Hernando County  wastawator bulk service rates 
separate or apart from thosa tor m y  other gsnaral eervice 
customera. The Comnission is  under no obligation t o  ferret out 
Hspocial" consideration for indlvldurl customer@, particularly 
vhars neither the utility nor any other party brings auch a repueet 
before the commission. Based on the foregoing, we find it 

ppropriate to dany the motlon for reconsideration of bulk 
ias t twatar  rates for Kernando County. - 

In i t a  patition tor reconsideration, OPC argues t h a t  U8 
ignored aeveral facts in the record relating to t h e  gain on sale of 
t h s  S t .  lluqurrtine Shorae Byatem (SAS) .  Spacifically, OPC refers to 
E x h i b i t  2 4 ,  Order No. 17160,  h o u a d  February 10, 1987, concarning 
5sV's request tor a rate increase In Lako County. I n  t h a t  Order, 
the Cornmianion found that the gain or lor38 on the l a l a  of a 6yatem 
ehould bO recognizad in setting ratea for the remahing symtema. 
OPC states-that by failing to traat ths g d n . o n  aalr o f  BAS 
conslatently with the loa8 on the  a a l s  in Order No. 17168, the. 
Commiseion has erred in its treatment of t h e  gain on sala 
associated with SAS. OPC cbntendn that t h e  Comission'8 doclsiorr 
d id  not nddrosa E x h i b i t  24 and d id  not mska any dimtinction between 
the t w o  caaes that would justify the differing treatmente. In 
addition, OPC arguae that it in inconsistent to allou racognltion 
of the loss on the abandonment: of  tba  S a l t  Springs water aystea i n  
thla dockat. 

OPC also arqUes thnt  the Final Order requires tha cuetomere o€ 
SSV t o  p4y for utility expenses relatad t o  the utilfty'e 
condemnation-resisting offorte .  OPC aassrta that Exhib i t  140 showa 
'hat ,  during the  test year, tha utility includad approxfmately 
21,000 o f  expanse aseociated ulth an attempted condemnation of 

D e l t o n a  Lakee by V o l u d a  County. OPc argue8 that i f  the cuetoners 
hnva no stake in tha  outcome, they ought not t o o t  tha bill for  the 
utility's innuring that ths outcome ia as axpendye for tho  

SSU, i n  i t a  rtaponss to OFC'a petition, ataterr t h a t  the Fina l  
Order is consistent ulth the rationale applied by the CommhaIon i n  
nunerous past proceeding8 involving the ratemaking treatment of a 
g a i n  on the sale of a s u e t n .  It arguen that in past proceedings 
where tha  Comin~enion han requirad u t i l i t i e s  t o  8hara a gain, t h e  

condemning authority aa possible. 

fact8 damonetrate that the gains were realized on t h e  sale of 
aerrets, a s  Q h t h g U i a h e d  from a condemnation. SSU distinguishes 
thous casem in which t h i a  Commieelon has alloxod a ga in  on G a l a  
Iron a gain on thu condamnation OF aaaets. SSU n h o  Brguae t h a t  
opc, by referring to Order Ho. 17168 ( E x  2 4 1 ,  ham impermiseibly 
raiaad 4 neu argument and has tailad to shou any error In not 
addrarrsing Order no. 17168 i n  t h e  Final Order bocauee OPC'n brief 
makes no mention of Order No. 17168. 

SSU further argues that the decision on t h e  ga in  on sale i n -  
order Ho. 17168 i8 an aborration and fa inconsistent xith the 
p o s i t i o n  or tha parties on on a a l e a  or condemnations in thin 
proceeding, sSU s tn tes  in i t a  response that  OPC raises a new 
urqunent uhen i t  attempts to draw a y a r a l l a l  between the accounting * 
traatmant of an abandonment and a condamnation. The utility arguas 
that OPC's initial premise f u r  comparison of an nbandoment loss 
and a condamnetion g a i n  i a  faulty i n  that the ratepayere in t h i s  
proceeding 8 h O U l d ~  no addi t iona l  expense aa a result or the  
abandoned Salt Spring8 syetem. The u t i l i t y  also argues that, 
consistent w i t h  t h s  Mad Hatter  cas8 (Order Wo. PSC-93-0295-FOF-W, 
issued February 2 4 ,  1993), i f  the decision to abandon plant u a ~  
prudent ,  any resul t ing  1098 should be borne by the ratepayers. The 
utility argues t h a t  this standard presents  an e n t i r e l y  d i f ferent  
set of circum~tancos t h a n  tlioso arising out of a condemation O F  an 
ai i t irn non-Commi~siori  regulated system w i t t i  s tand-olonu rates. 

The utility concludes w i t h  a aummation of items t h a t  
distinguish an abandonment of p r o p e r t y  from a condemnation of an 
anti18 Byaten; (1) an abandonment 16 an ordinnry p a r t  O F  doing 
b u s l n s s a  -- a condemnation ia noti ( 2 )  en abandonmeqt only  becomes 
extraordinary if tho utility does not  have n u f f i c i e n t  r e m t v e n  to 
accommodate the abandonment -- condemnations are not part of the 
normal coursu of a utility's operations; (3) curtomere iorscrly 
served by abandoned plant remain customers of tho u t i l i t y  -- uhan 
an ontira system le condemned, the a f f e c t a d  customers no longer a t e  
cuetomera of the utility; and ( 4 )  since customera remain vith the  
utility in the abandonment situation, tho utility's investment: can 
ba recovered from them -- when an ent ire  aystam is condemned, no 
custorarn remain from whom the utiiity can recover any loseea of 
its inveatmant in utility a a r r s b .  

WO f ind that our decision i n  the F i n a l  Order nas based on t h e  
record evidanco prOlent8d. OPC has failed t o  shou t h a t  t h e  Final 
order la inconeistent v i t h  other Comniseion decieion~ based on tha 
s a ~ e  record evidence where tha gain was the result of a 
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condemnation. He havo revlaved the 1987 rate cas8 Order No. 17168 
c i t e d  by OPC. We find that it 1s the fact that SAS customers navar 
contributed to t h e  recovery of any raturn on invastmant which 
diatinguiehea t h i s  case from Order No. 17168. Btcauae the facta of 
Order No. 17160 uere not fully explored at the hearing in Docket 
NO. 920199, we rind that l k  l a  hpOEIsibl€~ to determine whether t h e  
facts in t h a t  case uere the same as presentad in this docket. Even 

the circmstancas wer4 the mane, ue find that the order i n  that 
4 0  xas a propoaea agency action, which ua8 not bssed on tvidanca 

adduced through the hearing process. 

OPC'B arqument that t h e  cuetomers of SSU should not  have to 
foot the bill for condemnarlon-rasisting efforts is an entirely neu 
i 6 8 U S  not previousll raised in this c u m  or addressad in i t a  brief. 
Tho expensee OPC rafers t o  are expenses Incurred in condemnation 
proccedinge which do not  reeult I n  condemntian. Expenses incurred 
I n  condemnation proceedlnge which do t e m l t  in condemnation are not 
fnoluded Ln the rate casa. (TR 606 and EX 4 7 )  

As OPC'a petition for recaneideration of thia issua does not 
praaant any arguments r8gardfng the Bale of utility asseta which Ua 
overlooked or f a i l e d  t o  conalder, or show any error in fact, law or 
policy, u8 f ind it appropriate t o  deny OPC'B requast for 
reconaideration. 

In i t s  patition for rsconsidaration, OPC argues t h a t  the 
Commissfon overlookad and f a i l e d  t o  consider svidence which 
contradicts our conclusion t h a t  no Qxtraordinary circumatancarr had 
been shorn t o  support an acquisition adjustmant. oPC fur ther  
argues t h a t  the Commission f a i l e d  t o  address the Deltona high cost 

bt in the acquisition adjuatuent issue and that purchasing a 
atem u i t h  such high cost debt is an extraordinary circumstance. 

He find t h a t  OPC misapprehends t h e  meahing of the reference to 
0 t h e  a c q d s i t i o n  adjustment h s u a  made on page 4 9  of the Pfnnl  

o f  debt should be sdjueted to reflect the utility's failure to take 
the  cost or debt  Into coneideration when determining a purchase 

Qc) price. In the Final Order, ue found t h a t  thiti uas not  an - appropriate baeis for a coot  of d8bt adjustmsnt. We confirm that 
it was not our i n t e n t i o n  in t h e  Fina l  ~rder, nor was it our 

QD obligation, t o  apply OPC'B position on one i s euo  to another ISSUO, 
a8 inferred by OPC. 

0 Order. OPC'S position On the Coat of debt if36Ua was that  the Gost - 

OPc d i d  not argua I n  its brier, n o r  d i d  it present avLdence or 
arguments, t h a t  extraordinary circumstances oxistad to "jus t i fy  a 
negat ive acquisition adjustment.  He agree with OPC t h a t  facta aro 
In the record dea l ing  with tho purchaae price, the  high coat of 
debt and the eubject of a negative acquisition adjustment. 
tIouavar, opt's posi t ion  and argwnunt on the ndgat ive  acquisition 
adjustment irreua were that, .the co-isaion cannot a l l o w  a return 
on investment which was not already made in providing u t i l i t y  
sarvlca t o  customera." 

Having rai led  to win 
i t a  point an the cost. of dabt i s sua ,  it appear8 t h a t  OPC is now 
taking a new position on the negative acguiaition iasus, u h i l a  at 
the sama time smploying evidence prosentad fOK other 1 6 f i U e S  in 4 

support of it. We find t h a t  OPC ha% failed to show t h a t  t h e  
. Comieaion ovarloakad or f a l l d  t o  coneider any point  made w i t h  

regard to tha nagatlve a c g u f d t i m  edjustment iesuo. Thorafore ,  
OPC'a petition Lor raconsideration i a  denied. 

We f ind t h a t  OPC is rearguing its case.  

N PF PROP- 

As diacussed in an earlier portion or.thia Order, on June 28,  
1993, COVA tiled a motion seaking t o  correct t h e  tax projections 
used for the projected terrc year to the actual 1991 t a x  amounts, 
On July 7, 1993, SSU f i l e d  a Motion t o  Strike the notion f o r  
correction or P r o p e r t y  Taxoa a@ an untimely requo~t. we agrae and 
further note t h 4 t  COVA's motion aought ,to have the Comnission 
consider evidence not  included in the  record and t a i l e d  to show any 
errar i n  the Final Order. In addition, U B  find that any naceasary 
adjustments to t u x  amounts may be made fn pass-through requests. 
Accordingly, COVA's Motion 1s denied 8a untimely. 

COVA'S -TIOH COR AECOt~SJPERAT1O)j .  I 

he discussed i n  an earlier p o r t i o n  of this Ordor an July 8 ,  
1993, COVA f i l e d  a notion for reconsideration alleging that a staff 
attorney reapOn6ible far the recommendation in this docket acceptad 
a m p l o p e n t  with SSU and had appliad for employment p r i o r  to 
preparation of the recommendation. On July 14, 1993, SSU f i l e d  a 
Hotiqn to S t r i k e  COVA'e m t b n  as uutimaiy. He f ind it: appropriate 
to deny COVA'a motion 18 U n t h d y ,  having been filed several  months 
late, and a 8 ,  factually IhBCCUr8tO. A s  Ye have praviouely 
datemhed t h o u g h  an internal i n v e s t i g a t i o n ,  the @tuff attornay 
who accepted ehployment with SSU did not  Eoek employment uith ssu 
prior to t h e  recommendation being riled, was n o t  solely respol i s ib le  
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For the preparation of the recommendation and d i d  follow a l l  
Commission procedures when seeking employment with a rEgUlat8d 
u t i l i t y .  Accordingly, cOVA'B motian denied. 

N TO R- THE UXZ&&Z'ION OF EU 
w 

I n  Docket No, gz1101-8S the utility requested deferred 
zovrry of OPEB expensee incurred by 6SU from January through the 

,rplementation of f i n a l  rates i n  this docket. This repuest was 
addresaed a t  the Agenda Conference on August 1 7 ,  1993. During the 
dlscuasion at hganda, it became apparent that although the Final 
order included approval of OPE8 expenses,  thosa expenses Y e r e  
apecificnlly excluded from the calculation oL the appropriate 
amount of refund for intarim rate8 in the Final  Order. Therefore, 
Commissioner C l a r k ,  on her o m  motion, moved for reconsideration of 
the inter im refund calculation In Order No. PSC-93-0423-FOF-US t o  
detemlne whether there had been an error ln the F i n u l  Ordtlr by 
excluding the OPEB expenle from the i n t e i r h  roiund oalculation. 

Page 1U5 of the Fina l  Order stbtes that i n  order t o  c a l c u l a t e  
the proper interim refund amount, t h e  Commission calculated a 
revised interin revenue reqdrement uaing the same data used to 
eetabllsh final rates, but 'excluding the pro torma provhlons for 
rate cage expense and PAS 106 costs. The order states that thoee 
pro forma charges were excluded since they were not  actual  expanses 
during the interim callaction period. The fnter ir  callaction 
period began In November, 1992 and was i n  e f f e c t  t h rouqh  October, 
1 9 9 3 .  

Because PAS 106 required compliance by January 1, 1993 for 
cornpadas prOVidhg OPEBe, the incraaasd expense for OPE86 uaa 

0 {ncurred during the time interim rates wefa collected. Theretora, 
mse amounts ahould not hnva baan removd from the c a l c u l a t h n  of 

0 .ne r a V h 3 d  interim revenue requirement. Therefore; we find i t  
I appropriate to grant  Commissioner Clark's motion Zor 

reconaideration. 03 
Based on thia reconaideration, ne find the appropriate revised 

interim revenue requirements to ba $15,596,621 and $10,101,174 for 
Thia raBulta i n  8 rafund of 

$750,975 for water and $169,432 f o r  uastewatar. The 
reconslderatlon rsduces tha refund required i n  the F i n a l  Order by 
$319,396 and $110,465, respectlvely. The recalculated refund 

- 
rD watar and wastewater, reapectively. 

percent, after removal o f  other revenues, is 4 . 6 9  percent f o r  water  
and 1 . 6 5  percent for wastauater. 

In order to monitor  the completion of the refund, t h i s  docket 
a h a l l  remain open.  If no appaal  ia pending in this docket, t h o  
docket ray ba closed administratively a f t e r  s ta f f  has v e r i f i e d  t h a t  
tho refund was Dada consistent with t h e  Comdaaionbs o r d o r  and w i t h  
applicable rules regarding refunds. This docket s h a l l  rcmein open 
pending the  resolution af any appeals. 

Based on the foregoing it is, thcrefoce,  

ORDERED by the Flor ida  Public Service Comiasion t h a t  
potitions f o r  intervention filed by Sugarmill Manor, Inc . ,  Florida . 
S t a t e  Senator  Ginny Brovn-Waits, spring Hill c i v i c  AssocLatfon, , 
I n c . .  and Cyprecls V i l lage  Property Owncrs A s s o c i a t i o n  are denied, 
It is further 

ORDERED that t h e  petitions and motions for reconsidoration 
filed by Sugarmill Manor, Inc., Richard HcCoy, P h i l  Giorno, 
Ilarnando County Board of Commieslonora, Patricia Northey, F l o r i d a  
state senator Ginny Broun-Waita. spr ing  !rill c i v i c  Association, 
Inc . ,  Cypress Village Property Owners Associat ion,  Scutharn s t a t e s  
utilities, Xnc., the office 'of Public; Counsel (OPC) , Citrus  cDUl)ty, 
and Cyprus and Oak Villagee Asnociation (COVA) are dcnlorl. It is 
further 

ORDERED that the interim revenue requirements and the Interim 
refund amounts hava been reconaidercd and tho raviscd aiaounts are 
s e t  forth i n  the  body o f  this O r d e r .  It Is further 

ONIERZD that this docket shall remain open until t h e  refund l a  
completed end s t u f f  ha6 v e r i f i e d  t h o  refund and pending t h e  
resolution of any appeals .  

ay ORDER of t h o  F l o r i d a  Public Servlce Commission, this 2n$ 
dny of Ilovember, LEU* 

STEVE TRIBBLE, Director 
D i v h i o n  of Rocords and Reporting 

[ S E A L :  
CB 
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NOTE: on the i s s u e  of OPERs, there wa8 a a p l i t  vote by the  panel 
cpneleting of Commisaionera Clark and hard; Chairman Deason cast 
t h e  deciding vote after reviewing tha racord. On the issue of 
commissioner Clark's motion for reconsideration, cormalssioners 
Clark and Johnmon voted for r e C O n 8 i d M a t i O n  and Chafrman DeasOn 
voted not to reconsider. 

The Florida Public Service Commission is required by Section 
120 .59  ( 4 ) ,  Flor ida  Statutaa, t o  notify p a r t i e s  of any 
administrative hearing or judic ia l :  review of Ccmmlasio.n orders that 
l a  a v a i l a b l s  under Sections 1 2 0 . 5 7  or 120.68. Flor ida  S t a t u t e s ,  a6 
wall a s  the  procedure8 and t h e  l i m i t a  that upply. This notice 
should not ba construed t o  mean a l l  requests for an administrative 
hear ing or judicial reviou will be granted or reeult i n  the ,relief 
sought. 

my party adversely affected by the Commiseion's f i n a l  act ion  
i n  thi6 matter may request j u d i c i n l  review by the  Florida $upreme 
Court in th t .case  of an electric, gas or blrphone u t i l i t y  or the 
Pfrst D i s t r i c t  Court of Appeal in the'case or n water or wastewater 
ukllity by filing a notice df appeal wIth #a oiractor, ~lviaion 02 
Racords and Reporting and filing CL copy o f  the notice o f  appeal and 
the filing fsa with the appropriate court. This tiling must be 
completed within thirty ( 3 0 )  days after tha  issuance of this order, 
pursuant t o  Rula 9.110, Florida Rule8 clL Appellate Procedure. The 
n o t i c o  of appeal muat be i n  the form specified in Rule 9.900(a)~ 
Florida Rules of Appellate Procedure. 

. 


