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"· . The LBCa •rgue iu thi• proceeding that naandatory physical 

-.&.1--collocation ie an occupation of private property and therefore a 

# ~ .- impermiaaible •taking• ot private property under the fifth 

amendaent and fourteenth amendment to the United States - --
SE- - 1--con•titution. 
w:.~ - - ·­

misdirection. 
JTr1 - --

Their argument, however, proceeds through 

They would apply to utili ty· regulation a test that 

is intended for other ezerci•e• o,f the police power. L!C property 

be.inq •taken• through occupation i• property already dedicated 
. 

p'Vrauant to atatute •• •u•ed and u•eful• .in uti l ity aervice. 

Mandated occupation of ueed and uaefoJc~f~fTtli~rFf..~n.che very 
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purpoae for which it haa been declared uaed and useful is not a 

taking uDder a r~latory acheme that provides fair compensation 

for the occupation. 

lpM!IIill or Dll IVP" S *D': IIIIP 

Because Issue 5 baa ita genesis in the challenge to the PCC'a 

order of •Ddated physical collocation, thia supplemental brief 

will firat au-rise the FCC'a responae to that challenge. Tbia 

eUJIIID&ry ia provided aa backQround only, becauae t .hie Commissio.n 's 
, 

action• auat 1tand or fall baaed on the validity of i t a own 

Next, as more 

backe)round, thie auppl•ental brief also IUJIIIU.r.izea lntermedla' s 

arguaent in ita original poet hearing brief. Next, a very brief 

constit.utioul hJJtory of taking clauae cases ia given.. 'I'his 

hiatory explain• the true significance of L9retto y. TelePrompter 

Manhattan CATV Com., 458 u •. s. 419 ( 1982), upon whioh the LECa rely 

heavily. llezt ia provided an even more condensed history of 

gover1111en.t&l regulation of private property •clothed with the 

public intereat.• !rhis •public utility• history demonstrates that 

forced occupation of property used and useful in public service is 

t .he genesis of utility regula.tion, and not some extraneous 

goveraental interference tha.t .uy reasonably be viewed as a 

taking. Next, the torctld occupation of centra.! office space is 

apecifical.ly considered in ligbt of the taking clause and public 

ut.llity regulatioD. Fi-nally, tbia •uppleme:ntal brief addressee the 

LEC cla.im that aillply because it ia a public utility, it does not 

forego traditional property rights, and that mandated physical 
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collocation i"apeira these traditional right•. 

,_,., ar roe p•n•• JO lA AQIIIIMI'Wtl, Q!t1JD91 

The upaeate Mde by the LICe in this proceeding are the same 

that were ude to and rejected by the rcc, and tbat are now being 

made in the United States court of Appeal• for the District of 

ColWibia Circuit (Bell Atlantic Telephone Companies, et ol. y. 

Pecleral CQMUnicatioDa Cow,'n and Opitecl States of America, No. 92-

1619). In ita brief to tbe Court of Appeals, the 1'CC treats L!C 

contentions .. a two premise argument. Tbe firat LIC premise 11 

tbat JDan.datory phyaical collocation of custaer-owntd equipment 

service ill telephone company central offices ie o •permanent 

physical occupation• that constitutes o ~ u taking of property 

under the fifth -ndiM:Dt; the second LBC premise ie that the 

COIIIIDUDiC.tiona Act dotl not authorize the PCC to toke, 
~ 

In reapcmae to tb.e firat premise I the rcc denies that mandated 

p~ysical collocation is a taking: 

• • • The L9retto Rat ._ rule depends in the 
firat inatance on the existence of a 
'historically rooted expectation of 
coapenaation.' 458 o. s. at 441. No such 
expectation reasonably exists in, this case, 
where the petitioners ore co111111un.ications 
ca.mo11 carriers that have dedicated their 
coaon carrier property to public use and 
received corresponding government licenses 
under teraa pr .. cribed by the Communications 
Act. A nUIIber of recent cases have found 
Loretto to be inapplicable in heavily 
revulated industries under analogous 
c irc.wut.ancea • 

Brief of the li'CC at page 21. 

In response to the second pr, .. i•e, the J'CC arquea that it is 

eJllpowered to order phy•ical collocation, even if it is a taking: 
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. IsL. 21-'22. 

lven if the phyeical collocation requireJDente 
the rcc impoeed are construed to be a taking, 
the Ca.ieeion' • action nevertheless ia 
authori•ed. Section 201(a), by ita terms, 
peraitl tbe rcc to order •physical 
connection• • and the agency's action in thia 
caee ie not conceptually different from moat 
interconnection orders, which require at least 
ea.e phraic·al occupation of real or personal 
property. The · validit·y of a statutory 
autlaoriaation to take regulatory action that 
ia ultiaately adjudQed to be a taking does not 
depend on a Con;reetional underatanding -­
either expreeeed or implied -- that a taking 
will oawr • 

• Fan or gas 'PIA'' IUJIN. IIIW'" 

The Conetitution of the State of Florida protects citizens of 

the ttate a9ainet unjuet takinq of their· property. Article x, 

Section 6, Fla. Conet. Thie provision does not impair, however, 

the ability of the Plorida Public Serv.ice coaiaaion ( "Co•iaaion•) 

to regulate ·utility property, includ.ing forced occupation of LI!!C 

facilities for purposes of interconnection. 

laaentially, what ie challenged bere i .e the Commission's 

ability to control the u.ee of L&C facilities .in the provision of 

telecoaaunicationa aerv.ices. The entire purpose of Chapter 364, 

h.owever, .is to aet up a aye tea under which (a) tbe LIC is qranted 

a monopol,y over certain -rkets; (b) the Commieeion may control the 

use of LBC facilitiee in the p,roviaion of monopoly aervicea; a.nd 

(c) the LBC is gu:arenteed the opportunity to earn a f .air rate of 

return on ita inveetaent• in its facilities. Under t his 

•regulatory bargain, • the LIC voluntarily reli.nquiehed certain 

property riqbta io exchange fo.r certain querantees and privileges. 
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In abort, the •taking· by occupation• alleged to be inherent in 

mandated physical collocation is occupat.ion by consent. 

Moreover, conceptually 1 the Co11111iasion' • regulati.on of LBCs in 

general appear·• to be the compensated •taking• of the LBC's 

facilities in tbe upusive sense of the term. For example, 

Chapter 364 1 Florida Sta.tutes, specifically authorizes the 

Commission to order interc:onnection between companies. Forced 

interconnection forces one telephone company to allow its 

transmission capacity (i.e. 1 spectrum space within ita circuits) to 

be used or oscglld by the trausmissionl of another company. Thus, 

personal pr·operty of the telephone companies is i.n fact be.ing 

•taken• in a sense •• a fundaaantal part o .f the regulatory bargain 

of Chapter 364. ICanclatecl pbysi.cal collocation is simply another 

exaaple of required provision of telec0111111unication servi.ce, 

involving the fo:reed use (ox· •oecupati9n • ) of LBC property. 

A COIDIIIID U"A'JIC IIIJOIJ 
W W 'HIM C1*UI 

The Pifth Aaendment provid•• that private property shall not 

be taken for publ.lc use wi.thout just compensation. The "taking 

clause• embraces a silllple proposition with which most Americans 

would agree: the voverDDtent should not unreasonably interfere with 

private pro~rty. As with moat •imple constitution propositions, 

boweve.r, the taking clause haa engendered a welter of: confusing 

cases. The •ource of thi,s confusion seems to be a reality 

recognlzed, by the United States Supreme Court: dete.rmi.ning whether 

there baa bMD. an impermissible taking cannot be reduce t ,o a 
' 

formula; rather eaob case m:uat be decided .ad hoc on ita own fac:ts. 
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~' Penn Ctgtral tr•n•R· Co. y. New York Citv, 438 u.s. 104, 124 

(19'18). 

AI Jliglat be ex.pec:ttMI, uDder the c:a•• law the meanings of 

•taken, • •property, • and •ju•·t compenea.tion• are addree•ed at 

length, and iA differiDv context• different constitutional testa 

are applied. At the ri•k of dietorting conetitutional hietory 

·throu.gb overeillplificat.ion, the debe.tt over what conatitu.t•• a 

·taking ha• been a debat.e ovt.r whert one draw• the 1 ine between 

eminent do.ain (the powtr of the eovereign ·to appropriate land) and 

regulation~-· 

Tht tt"aditlonal iDterprttation of the taking clause required 

there to be an actual pbyeical inva•ion of property. If there was 

no·t inva•ion of property, tben the regulation wae not eminent 

d.omain or •takiag. • ba1 LJL.., Jh•ftP'lly y. Greep Bay Co., 13 Wall. 

166 (1872) (flooding of · 1aDd due t .o dam con•titutea taki ng); 

Muqler y. lea•••, 123 u.s. &23 (1887)(prohibition of sale or 

manufe.ctur• of intoxicating liquor• not a takin9). 

A co.pet.l.ng 1Dterprttat1on of the takinq clauee waa advanced 

by Ju.etioe Holaae in Pgpaylyapia Coal Co. y. Mahon, 260 u.s . 393 

( 1922). Juetice Kolaee vi....c:l tra~U.tional tak~n9• and regulation 

through the polict power •• not fundamentally different, but ratbe.r 

different by devr••· ID .Ptpp•ylvanla Coal, a etatute prohibited 

mining that CO\Ild cauae the ground to collapee. Thl• effectivel y 

problbi'ted the a:l.ntnq of coal by the plaintiff. 

The Court held that ''l'o -k• it coa~ercially impra·cticable to 

mine certain c:ocl hae very nearly the •am• effect for 
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conetitut.ioul purpoeee ae c1eatroyio.g it. • Thus, Justice Holmes' 

opinion upaDCiecl the interpretation of taking to inc 1 ude 

regulation• of laDd that would eubetantially lower the value of 

private property. · Juetice Holaee obeerved that not every gen•ral 

law that rectucecl property value• triwered a compeneable claim 

under the fifth aendllen.t. A etatute would not require individual 

compeneation, he euw-ated, if it cr .. t.cl •an average reciprocity 

of advantao-.• 

Be did aot fully explain thia cono~pt, but it ha1 been ueed 

moat •uoceaefullr in soning caae•. ror exampl e , , llnqe of Euclid 

y. Agbler 'RMlty Cq., 272 U.S. 3 65 ( 19 2 6 ) , tbe Court addreeaed 

whether reetric:tive aooJ.ng that lowered the economic value of an 

iDdividu.al' • property aJ~Dunted to a taking that required 

compen.aation.. In fi.CU.n9 tbat it did not, tbe Court applied a 

reci.pr0C41l •n.efit teat (i.e., even the individually injured 

benefited fr011 the overall aonln9 aeheme) to uphold the e.xercise of 

police power. 

Under the Ptyeylyania Coal approach, when at some point 

regulation euffici.ently diainlabee the value of property, the 

regulation. becoaee a takin9. Until that point ia reached, however, 

goverDJDent il given wide latitude to regulate pr·ivate property. 

Given thie approach, .J.t ia little wonder the court admoni1hea that 

eac·b caae auet t;e viewed on ita own mer ita. 1 In thinking about the 

contraating approach•• of tbe traditional teet and Penoaylyonio 

1Indeed, in PtQAIYlupia Coal., Juetice Holme• obeerved th·at a 
taking• queat1on •the queetion of degree--and therefore cannot be 
diapo•ed of by v•a•r•l propoaitione.• 260 u.s. 416. 
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~~ at 1-t t1t0 law-acb.ool type queationa occur: firat, under 
.• . 

the t ·raditioul teat, bow economically draconian can a re9Ulation 

become w1thout bel.Dg a taking where there ia no invasion of the 

propert.y? 1 · and aaconcl, what bappens wbell the regulation has a 

m.inimal effect on the property, but there is in fact a physical 

inv·asion? Witb rupect to the aecond question, if one follows the 

Pennaylyania Coal .pproach, no taking would: be found. If one 

follow• the traditional approach, thsre would be a taking ~ ._ 
• 

because 1of the phyaical invaai.on. Which way would the Court go? 

This quHt1on ws answered in Loretto. There the Court 
. 

reverted to the traditional view that governmental action 

constitutin9 a •peEWADent phyaical occupation• of privately owned 

real property is, to the extent of the occupation, a taking 

enti.tllnCJ tbe OWDer to juat c:oapenaation under the fifth amendment. 

Tbu.s, Loretto cube viewed •• a retreat from the Pennsylyanio Cool 

oppr.oach, w-hich would bave allowttd physically invoaive uae of the 

police power. 

The queation tbat this eo..isaion muat address in 90od faith 

is what does LorGy, or any o~ th•se coaea for that matter, have 
. 

to d.o with ·the oonatitutionalit.y of the proposed mandated physical 

collocation for a public utiU.ty? As will be shown bel~_,, the 

onawer ie very little. 

all na .... - 'R IIIJOU or 'PY'IOI 
w rMI!m n p1stt DB 1U rptLIC Jni!UI 

Aa the Ca..iaaioa is aware, fro• the time of king Jcames I ·the 

public wae viewed to have oert·ain right:a i ,n certain typea of 

private property (ferriea •nd port facilities, for example) that 

8 



~ere aployed or dedicated in. public uee. Thus, a ferry could be 

forced to carry paeaengere or freight, an early example of mandated 

occu.pa,tion. 

In HURP y. tllipoie, 94 u.s. 113 (1876), the Supreme Court 

su111111arized the hiatorical juat.ification. for tb.ie .impairment of 

privat.e property rigbtes 

Property doe• becOIM clothed with a public 
intereet wben u.aed in a manner to make it a 
public coa•equence, ud affect.e the coiiiiDunity 
at large. When, therefore, one devotes hi a 
property to a uae in which the public hae an 
intereat, he, in effect, gr"an.ta to the public 
an intereat in that uae, and auet eubait to be 
controlled by tbe public for tbe coamon good, 
to the uteat of the intereat be bas . thus 
created. Be My withdraw bie grant by 
diacontinuing the uae, but, eo long a.a he 
Mintaiu the uee, he muet eublait to the 
control. 

94 u.s. at 121. 

Thua, ·under IIIJUl, property· clothed with the public interest 

could be aubjec:t~ by the vovermaent to economic regulat.ion, such 

as forced occupation, without the regulation being viewed as 

eminont domain or a takin9. Whether economic requletion was 

allowa.ble, o.f couree, turned on whether it waa reaeonably related 

to the public. uae to yhish the oyner had cowittld hil or her 

prQperty. Moreover, euch •cqnomic regulation could not be 

confisca.tory. By analogy t.o •lnent domain, the law de.veloped 

that property affeot.ed with the public intereat, auch a a public 

utilitiea, were entitled to juat and reaeoneble comper~.eation. 2 

2 See. e.g, Sayt;b v. AM•, 169 u.s. 466 (1898); Nebbio y. 
New York, 291 u.s. 502 (1934); PPC y. HQpe lfoturol Gas Co., 320 
u.s. 591 (1944). 
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IP "UIID up VIIFUL" PIOPIIU 

The property of the LBCe, of course, ie • clot heel with the 

public intereet• under the co1111on law:. But more than thie, it is 

property dedicated to public uee under a comprehensive statutory 

regulatory sch-. 'l'hie echeme guarantee• t .he LIC both due process 

ud an opportunity to a.cbieve a fair rate of return on ita 

investments u•ed in public •ervice. Thus, it is beyond reasonable 

arguaent that tbe proparty of the L!Cs can be subject to all manner 

of regulation, including forcld occupation, without triggering the 

tak.ing olau••· ror goveruent to do this, only two conditione muet 

be met: fir•t, the property of the LBC muet in fact be dedicated 

to public uee; and eeaond, . the LBC mu•t be fairly compeneated for 

the public uee of lte property. 

~he cen.tral office :i.e, of couree, dedicated to public use . 

The very· purpoee of the central office is to provide the switching 

functio:ns at the heart of the LBC' s local exchange 

telecOIIIIDUnioatione aervice to the public. Indeed, the LECs have 

declared tb:eir cen.tral o.fficee •used e.nd useful" in providing 

public utility service. And finally 1 as noted in Intermedia I a Post 

Bearing Brie.f, UDder Section 364.02 ( 7) and ( 8) 1 Florida Statutee, 

it is clear that all facilitiee ueed by a telephone company in the 

provision of telephon.e. eervice are in fact statutorily· •clothed 

wi:th the public in'tereet. • 

1ft DM•z rP':'C WILIIIU lAD IICIDI· 1001 

Southern Bell ia its initial brief euggeets • . t 'he 

con.etitutiooel protection e.g:ainet taking• I applies a• well to 



private property devoted to public uae.' ltattrn Union Tel. co. y. 

PeAQiylvaple 1.1., 195 u.s. 540, 569 (1904) (cited with approval in 

Loretto, 458 u.s. at 430-31). • In. this context, Southern Bell alao 

cittl Pee y, florida Poyer Corp., 480 U.S. 245 (1987) 1 auggeating 

under the court's ruling the PCC could not have order !'PC to make 

pole attac~nta without violating the taking clauae. 

In reaponae, firat of all, t.he Cou.rt declined to •decide • . 

• what the application of [Loratto] would be if the FCC in a future 

caae reqtalred utilitiea over objection to enter into, renew, or 

ref.rain. frOJD temiu.ting ·pole attachments. • 480 u.s. at 251-52 ' 

n .• 6. Moreover, •• ln the Loratto caae, the Court emphaaized that 

ita ruling waa narrow. Thua, what one can reaac.-ably infe.r from 

these caaea ia that a regulated utility miX be protected under the 

fifth -ncmeat from forced occupation of 1 ta property for a 

pu[pOae othtr tbep that for yhich ita property has been dedicatta 

to uae in tht ggblic iptereat. Por example, if this Commission 
. 

attempted to order the LBC to allow a water and wastewater utility· 

to lease the LIC'a offic.ea, then there may very well be a 

constitutional tAking. 

In th.e inatant case, however, the Commiaaion would only orde.r 

collocatio:n for· purpoaea apecifieally contemplated under Chapter 

364 and fo.r the very purpoae to which the LBC has declared ita 

p.roperty used end uaefu~: the provision of telecoaaDunicatio·na 

services to the pu"llJ.c. tor hire. Thus, under the regulat.ory acheme 

of Chapter 364, eent.ral office apace ia aubject to Commission 

j uriadictio·n and II&Ddatory interconnections can be ordered, even to 
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the extent of requiring phyaical collocation. 

(WCUIIIM 

In aua, the LBCa have attempted to use Loretto and other 

taking caata to au~at that •ndatory phyaical collocation - i.e . 1 

forced. phyaical occupa.tion in furtherance of the eaaential 

enterpriae of t~e utility - differ• fro• traditional econ.omic 

regulation of public ut.il1tiea •• property clothed with the public 

i.nte.reat. But aa hu been ahown, regulation of publ.ic enterpriaea 

began with pbpical occu~tion, and waa allowed because of the 

initiatory behavior of the owner in eaploying the property in 

public uae. LprlttQ in no way undermine• a atate public utility 

co.Uaaion' • to fully r89Ulate the public utility; rather 1 it 

at.ply returned the COurt to the traditional •invasion• teat for 

deteraining whether r8Q'~la.tion of private property--i.e. 1 property 

not clothed with the public intereat--waa a taking requirinq 

indlvidual COIIpeaaation. 

for the r .. aona atated bere, as well •• the reaa~ns provided 

in InteraecUa'a post bearing brief, thia Co~a~~iasion may order 

phyaical collocation without violating the Fifth and Fourteenth 

Amendaenta to the u.s. Constitution and without violation Article 

X, Section ' of the Florida Conatitution. 
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Re•pectfully •~tted thi• 13th day of December 1993 . ·I 

Coun••l far Intermedia Communication• 
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