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Apt'il 18, .1994 

M• . Blanca aayo, Director 
Oiviaion of Recorda and Reporting 
Florida PUblic Sarvlce Co-iaaion 
101 Ba•t Gainea Street 
Tallahaaaee, Florida 32399-0850 
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••• ••titioa for IIW:p&Jl4e4 IDteroouection tor Alteruate 
&o~•• •ea4ora witlin Looal KKabaD9• co.pany 
e•aual Offiaea I»J' tat•rae41a cc.auioatioDa or 
•1ocida, lao.; Dooket •a • .-.... ~., 

Oea~; Ms. Bayo: 

Encloaed tor filing plea•• find an original and fifteen copies 
of Ttae warner AxS o·t Plori.da, L.P. 's Reaponae to southern Bell 
Telephone anct Teleqraph Co.~pany•a Motioh to Strike for the above­
reteranced docket. lou will also find a copy of this letter 

- -e-n-cloae4. Pl•a•• date--ataap this copy to indicate that the oriqinal 
~ wos filed. and return to me . 
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It you have any questi ons regarding thia matter, please feel 
to contact ae. Thank you tor. your aasia·tance in processing 
tiline,. 

Re•pecttully, 

RECEIVED & fJL[J) 
... ~ · .... PENNINGTON * HABEN, P.A. 
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tv-J,.A.. ---

fPSC·BUhi.AU Of R~CORoa ~, . . 
s 7C _l __ ... BLS/taz 
'/.J\s Jncloaurea 

r.drt ec: All partie• ot record (w/ enclosures) 
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In re: Petition for EXpanded ) 
Interconnection tor Alternate ) 
Acce•s Vendors within Local ) 
Exchanqe Co•pany Centra 1 ) 
Office• by Xnterwedia ) 
CoJIUiunications of Florida, Inc. ) 

---------------------------' 

Docket No . : 921074-TP 
Filed: April 18, 1994 
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MD Q.LICIIAII COQAIIY' I IOTIOI fO IDIII 

Tiae Warner AXS ot Flo~:· ida, L. P. ("Time Warner") hereby 

re•pectt\llly opposes Southern Bell Telephone and Telegraph 

co•pany's ("Sou:tbern Bell") Motion to Stri.ke and requests the entry 

or an order by the Florida Public Service Commission ("FPSC'•) 

qrantinq the Response tiled by Time Warner to the Florida Cable 

Television A••oc1at:1.on '• ("FCTA") Motion for Reconsideration of 

Order Ho. PSC-94-0285-FOF-TP. 

ftB ..Z.Oill:Da N»UXIBTDTIVB CODE DICT.TIJ• THAT THE 
U8POJI81 •u.e BY TIJQ WUWD 18 GOVblfiD BY RULJI 25-
22. o•o UD M 81JCJI 8BOULD BE PBJUCIT!'ED TO B08TAIX AS A 
VALID I'!LIJfG 'IM TillS DOC'KBT. 

In its Motion 'to Strike, Southern Bell argues that the 

response tiled by Time Warner should be governed by Rules ot civil 

Procedure &nd Rule 25-22.037(2) (b) of the Florida Administrative 

Code. As suo h, Southern Bell argues tnat Time Warner' a response be 

excluded from consideration aa thes e rules do not a l low responses 

in suppo,rt or a, motion for reconsideration . A readi.ng of the 

Flo.rlda Adminis·t r ative Code dictate~;~ that these arguments are 

unfounded. 

U J J o 8 /,i' R IB a; 
frSC· i -'-~ .J~, !:If GRTINc; 



To begin, Rule 25-22.037(2)(b) does not apply to the instant 

case. This section of the Florida Administrative Code states as 

follows: 

11-22.037 xotiona. 

All motions shall be in writing unless made on 
the record during a hearing, and shall tully 
atate the action requested and the grounds 
relied upon •••• Every written motion may be 
accompanied by, or included in, a written 
... orandu. atating, the grounds upon which the 
.otion is baaed. Other parties to a 
procaeding may, within seven (7) days or 
service of a written motion, tile written 
... oranda in opposition. 1 

Rule 25•22. 037 (2) (b), P' .A. c. A plain reading or this section 

reveala that it addresses the general motion practice before the 

FPSC; however, this section does not apecitically address motions 

tor reconaideration. 

Motions for Reconsideration pending betore the FPSC are 

instead addressed by Rule 25-22.060 which states substantively as 

tollows: 

Jl-22.0&0 Xotioa for Reconaideration. 

(1) Ca) Any party to a proceeding who is 
adversely affected by an order of the 
co .. iasion may tile a motion for 
reconsideration or that order. 

l These provisions are identical to Rule 28-5.101 of the 
Hodel Rules enacted br the Administration commission which shall 
apply "to all proceed nga under section 120.57 •.• to the extent 
that an agency h•• not adopted its own rule• on procedure covering 
the subject aatter." Rule 28-5.101, F.A.c. The Hodel Rule was 
n•wly promul9atad on March l, 1980, while ita counterpart 
impl ... nted by the FPSC tollowad on December 21, 1981. Given the 
exact language between the two, there is little doubt that the 
model rule served as the basia tor the FPSC rule. 
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(b) A party may tile a response to a motion 
tor reconsideration ..• 

(t) ••• A party who tails to tile a written 
re•ponae to a point on reconaideration ia 
precluded trom reapondinq to that point during 
tbe oral argument. 

(2) Contents. Any motion or response tiled 
purauant to this rule shall contain a concise 
atat ... nt ot the grounds tor reconsideration, 
and the aiqnature ot the counsel, it any. 

Rule 25-22.060, P.A.C. A plain reading ot this rule reveals that 

reaponaea .ay be filed any party. Unlike rule 25-22.037, the rule 

does not atate that the responses must be limited to those "in 

opposition• to the Motion for Reconsideration. The numerous 

omissions ot this lanquage by the FPSC evidences that these 

reaponaea need not b. limited to those in opposition to the Motion 

for Reconaideration. 

In auch aituations ot the attirmative omission ot language, 

case law dictates that the rule of "eKpressio unius est eKclusio 

alter1us", the mention of one thing implies the exclusion of all 

others. The United States Supreme court has directly addressed 

this point in a case which originated in Florida. The court in 

RUBBellO v. U.S., 464 U.S. 16, 23, 104 S.Ct. 296_ 300, 78 L.Ed.2d 

17 ( 1983), reasoned that "where Congress includes particular 

lanquaga in one aection ot a statute but omits it in another 

section ot the same act, it is generally presumed that Congress 

2 Rule 25-22.060 was adopted by the FPSC on the same day as 
Ru.1.e 25-22.037, nearly two years following the original 
implementation of the Model Rule governinq motion practice, Rule 
28-~.204. As the Medel Rules do not have specific rules addressinq 
motions for reconsideration, this enactment was an affirmative 
break from paat practices involvi~g motions for reconsideration. 
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acta intentionally and purposely in the disparate inclusion or 

exclu•ion.• Thi• pronouncement has been followed by several 

Florida courta. See generally: Devin v. City of Hollywood, 351 

so.2d 1022 (Fla. 1976); ~hayer v. State, 335 so.2d 815 (Fla. 1976); 

Graha. v. Aaar, 204 So.2d 193 (Fla. 1967); and D.A.O. v. Department 

oL Health and Rehabilitative Services, 561 So.2d 380 (Fla. lat DCA 

l!J!JO). Given thia leqal precedent, the omiaaion ot the •in 

opposition to• languaqe dictates that the Time Warn~r response must 

be per.itted aa a valid response to the FCTA Motion tor 

Reconsideration in accordance with Rule 25-22.060. 

While Southern Bell !ailed to cite this provision of the 

Florida Adainiatrative Code in ita Motion to strike, it does argue 

that the Rules of Florida Civil Procedure further p't'ohibit the Time 

Warner reaponse. A plain readin9 of the rules governin9 practice 

and procedure before the FPSC, however, dictate that the Rules of 

Florida Civil Procedure are not applicable to the instant case. 

Rule 25-22.035 directly addrasses the applicability ot the Florida 

Rules of Civil Procedure to matters bet'ora the FPSC. 

22.035 statea that: 

Generally, the Florida Rules or civil 
Procedure •hall govern in proceedings before 
the Co.IIIDi&Bion under this part, exc~pt that 
the provision• of these rules supersede the 
Florida Rules of Civil Procedure where 
conflict arises between the two. 

Rule 25-

As the Comaiasion has addressed the procedures governing Motions 

tor Reconsideration in Rule 25-22.060, Rule 25-22.035 dictates that 

the Florida Rulea of Civil Procedure will not apply to these 
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aattera. Consequently, Southern Bell 1 a application ot the Florida 

Rule• ot civil Procedure to the Time Warner Response is misplaced. 

In conclu•ion, Southern Bell's application ot rule 25-22.037, 

F.A.C., and the Florida Rules ot civil Procedure are erroneously 

applied to the instant case. The Tiu Warner response must instead 

be evaluate within the context of Rule 25-22.060 which allows all 

partie• to re•pond to Motions tor Reconsideration. Pursuant to 

this rule, Time Warner respectfully requests the denial ot Southern 

Bell's Motion to Strike • 

.... .cv#ULL~ .VBKI~BD this 18th day ot April, 1994. 

awuro 
PftD II. DODD 
PENNINGTON ' HAbEN, P.A. 
Post ottice Box 10095 
Tallahaa•ee, Florida 12302 
(904) 222-3533 
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I llD .. T OD'!li'Y that a true and correct copy of the foregoing 

bas been, served by u.s. Mail on this 18th day of A·pril, 1994, to 

the followinq parties ot record: 

Tracy Hatch, Staff Counsel 
Division ot Le9al, S.rvteea 
Florida Public service comm. 
101 Eaat Gain.•• Street 
Tallabaaaee, n. 32399 

Marshall tt. criaer, II.I 
,southern Bell Telephone Co. 
150 s. Monroe st., Suite 400 
Tallabaaa .. , FL 32301 

Intel"llledi.a Colllllunications 
9280 Ba.y Plaza Boule.vard 
Suite 720 
Tampa, Florida 33619-4453 

.Jack Shr·eve, Public counsel 
Office of the Public Counael 
1.11 w. Madiaon street, Room 812 
Claude Pepper Bui ld.inq 
Tallahassee, FL 32399-l40v 

Joseph A. McGlothlin 
Vicki Gordon Kautmon 
McWhirt er, Grandoff 

' Reev•• 
315 S. Calhoun S,treet 
Tallahaaaee, FL 32301 

Brad E. Hutachelxnaua 
Danny E. Adaaa 
Raonel J. Rothstein 
Wiley, Rein ' Pielding 
1776 K Btr et, H. W. 
waahinqt:on, DC 20006 

- 6 -

Beverly Menard 
c/o Richard Fletcher 
GTE Florida, Inc. 
106 E. Colleqe Ave., Suite 1440 
Tallahaa•ee, FL 32301 

Lee L. Willis/John P. Fons 
Ausley, McMullen, McGehee, 

carother's & Proctor 
Post ottice Box 391 
T~llahassee, FL 32302 

Patrick K. Wiqqins (Intermedia) 
Wiggins & Villacorta, P.A. 
Post Office Drawer 1657 
Tallahassee, FL 32302 

Chanthina R. Bryant 
Sprint 
3065 Cumberland Circle 
Atlanta, GA 30339 

Joseph P. Gillan 
J. P. Gillan ' Associates 
Post Office Box 541038 
orlando, FL 32854-1038 

c. Everett Boyd, Jr. 
Ervin, Varn, Jacobs, Odom 

& Ervin 
305 South Gasdsen Street 
Tallahassee, FL 32301 
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Harriet Eudy 
ALLTEL :Floricta, Inc. 
Post Ottic·e BOX 550 
Live Oak, 'FL 32060 

Cbarle• Denn1• 
Indiantown Telephone 

sya't••, tn,c. 
P·OSt OffiCe BoX 277 
Indiantown, FL 34956 

Daniel v. Gregory 
Quincy Telephone company 
:Post Oftiee Box 189 
Quincy, PL 32351 

Jodie L. Donovan, 
Regulatory Counael 
Teleport Ccuaaun.ic:ation• 

Group, Inc. 
one Teleport. l>r1ve 
staten Island, NY 10:111 

.Mickey Henry 
MCI TelecolllRuni cations Corp. 
780 Johnson Ferry ~oad 
Suite 700 
Atlanta, GA 30342 

Mr. Paul B. Jonea 
sr. Vice President.-Corp. oev. 
Time warner Cable Ventures 
Ti111e Warner Cable 
)00 First Sta~~ttord Place 
Stamford, CT 06902-6732 

Kenneth A. Hoff man, Esq . 
Floyd R. Self, Esq. 
.Rut.ledqe, Ecenia, Underwood, 

Purnell ' Hoffman, P.A. 
Post Office Box 551 
TallahAssee, FL 3 2302-0551 
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David 8. Erwin 
Young, van Aasenderp, Varnadoe 

' Benton, P.A. 
225 South Adams St., Suite 200 
Tallahassee, FL 32302 

John A. carroll, Jr. 
Northeast Telephone Company 
Post O.ftice Bole 485 
Maccl.enny, PL 32063-0485 

Jef r McGehee 
Southland Telephone company 
210 Brookwood Road 
Atmore, Alabama 36504 

F. Ben Poag 
United Telephone Comp«ny 

ot Pl·orida 
Post ortice Box 165000 
Altamonte Springs, FL 32716 

Ric ha rd D. Melson 
Hopping, Boyd, Green ' sams 
Post Office Box 6526 
Tallahassee, FL 32314 

Michael w. Tye 
106 Eas·t College Avenue 
Suite 1410 
Tallahassee, FL 32301 

Laura L. Wilson, Esq. 
cto Florida Cable Television 

-Associ a t ion, Inc. 
Post Off ice Box 10383 
Tall:ahassee, FL 3.2302 




