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CASE BACKGROUND

Sanlando Utilities Corporation (Sanlando or utility)} is a
class A water and wastewater utility located in Altamonte Springs,
Flcrida, which operates three water and two wastewater systems.
Sanlando's entire service area lies within the St. Johns River
Water Management District (STRWMD), which has declared its entire
district as a critical usge area.

The Commission last considered these systems within a full
rate case in Docket No. 900338-WS. Order No. 23809, issued on
November 27, 1990, required Sanlando to submit a plan detailing the
actions it would take to implement water conservation initiatives
and to file a brief economic study of the feasibility of
implementing spray irrigation within 90 days of the effective date
of the Order. The utility was also ordered to hold $25,008 in
annual revenues, referred to as "get-aside funds," for future
expenses sgpecifically related to water conservation. Sanlando
submitted its water conservation plan on June 28, 1991,

By Order No. 24920, issued on August 16, 1991, the Commission
approved in part and denied in part the water conservation plan
submitted by Sanlando. The utility's filing addressed only two of
the three requirements specified in Order No. 23809. The
Commission had ordered the utility to file a plan containing the
eccnomic feasibility of spray irrigation, rate restructuring
recommendations, and any other related suggestions for the use of
the set-aside funds by September 30, 1991, The utility filed a
supplement to the original water conservation plan on September 26,
1991.

The plan supplement was presented at the October 22, 1991
Agenda Conference. The Commission determined that the plan
supplement was unsatisfactory and deferred the vote to a later
date. On September 21, 1992, the utility filed an addendum to its
water conservation plan. The addendum presented Sanlando's plan
for an effluent reuse program, an inclining block rate structure,
and a report of the utility's conservation expenditures to date and
requested information from the SJRWMD.

The plan stated that on July 10, 1992, the Department of
Environmental Protection (DEP) renewed the permit authorizing
Sanlando to continue operating its Wekiva wastewater treatment
plant. The DEP specified as a condition to granting the permit
that Sanlando enter into preliminary discussions with this
Commission to determine if it would allow implementation of water
conservation rates to fund the construction and improvements needed
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to further treat and deliver reclaimed wastewater to the three golf
courses located within Sanlando's service area. The permit
reguires that on-site plant modificationg and improvements be
completed by December 31, 1995, and that the distribution system be
completed by December 31, 1986. However, the permit also states
that if the utility lacks sufficient revenue to make these
improvements (by the lack of approval of the plan by the FPSC), the
DEF will grant extensions of time, or other such relief as is
appropriate under the circumstances.

All three golf courses are currently irrigating with on-site
wells with combined estimated average daily usage of approximately
1 million gallons per day {(MGD). As a result, Sanlando asserted
its proposed reuse program, in addition to encouraging reduced
water consumption by its customers, would result in a immediate and
significant reduction in water resource withdrawal from Florida's
diminishing potable water supply.

Sanlando updated and revised its previous sgstudies related to
the reuse of treated effluent produced by Sanlando's Wekiva
wastewater treatment plant. The revised study indicated that a
system designed to maintain pressure for local system reuse on
demand as well as for transmission to the respective golf courses
would be advantageous and economical. The system would be designed
with both on-site storage and pumping c¢apabilities and have the
ability to deliver slightly over 1 MGD to the three golf courses on
an annual average basis, and another 225,000 gallons to commercial
users in the wvicinity of the main transmigssion route to the
respective golf courses. The cost for the three golf course system
wasg approximately $1,820,000, and according to the utility's
estimates, the three golf courses could accept approximately 50
percent of Sanlando's effluent.

According to the utility's plan, funding for the reuse
facilities could be achieved by implementing an inclining block
water rate structure. The utility proposed the structure below,
beginning with the utility's existing gallonage charge of $.355 per
thousand gallons of water;

Charge Per
1,000Gallons
0 to 10,000 gallons per month $ .355

10,000 to 20,000 gallons per month $ .50
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20,000 to 30,000 gallons per month S .65
cver 30,000 gallons per month $ .85

In addition, the charge per thousand gallons for general
gervice, multi-family and bulk sale users would be increased from
$.355 to $.60 per thousand gallons. In theory, this rate structure
would encourage water conservation as well as produce excess
revenues which could be used to fund the reuse project. Any excess
revenues would be deposited in an escrow account and held solely
for capital expenditures related to the water reuse program. There
was no intention of earning a profit on the project and any
interest earned from the escrow account would be used for the reuse
prcject. The utility also proposed that any unused portion of the
$25,008 currently being set-aside each year for conservation
expenses should be applied to the implementation of the effluent
reuse program.

After reviewing this plan, the Commission found as follows in
Order No. PSC-92-1356-FQOF-WS issued November 23, 1992:

we find that Sanlando has met the requirements set
forth in Orders Nos. 23809 and 24920. The utility has
followed through with its short term conservation
incentives to educate customers on water conservation,
Sanlando has more fully developed the 1long range
conservation goals of implementing a reuse program and a
conservation rate structure. We hereby approve the
addendum and incorporate it into the utility's existing
water conservation plan.

The Order went on to identify the amount of money collected
from overearnings to be placed in a set-aside fund for water
conservation efforts, and also restated that those monies were to
be used for educational purposes for one year only. The Order
continued:

Accordingly, we believe that the utility's proposal to
use the remaining portion of the annual set-aside funds
for implementation of the reuse program may be
appropriate. However, because we agree that it would be
more appropriate to address implementation of the reuse
program through a limited proceeding, we are not
addressing these issues at this time. Representatives
from the SJRWMD , DEP, and Florida Audubon Society have
all expressed their approval of the concept and their
interest in pursuing implementation of the reuse program.
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Therefore, since the requirements of Orders Nosg.
23809 and 24920 have been met, we hereby close this
docket. However, the utility shall file a limited
proceeding for the purpose of implementing the
conservation program discussed in the body of this Order
within nine months of the issuance date of this Order."

Sanlandc complied with this mandate by filing a Petition for
Limited Proceeding to Implement Water Conservation Plan on March
10, 1993, approximately 4 months after the issuance date of Order
No. PSC-92-1356-FQF-WS. The St. Johns River Water Management
District filed a Petition to Intervene in support of Sanlando
Utilities Corporation's Petition for Limited Proceeding to
Implement Water Conservation Plan on June 7, 1993. Charles Lee,
representing the Florida Audubon Association filed to become an
interested party in the docket in July 1993. Staff conducted a
customer meeting on July 8, 1993.

On December 10, 1993, the Commission issued Order No. PSC-93-
1771-FOF-WS as a proposed agency action. The order approved
Sanlando's petition for a limited proceeding to implement the water
congervation plan and required the utility to file a proposed
charge for reclaimed water. The order authorized increased
gallonage charges in order to generate revenue for the conservation
plan and required the wutility establish an escrow account to
deposit those funds and any excess revenues.

On December 31, 1993, Jack R. Hiatt filed a timely petition
protesting Order No. PSC-93-1771-FOF-WS. Mr. Hiatt stated that his
substantial interests were affected by the Commission's decision
because he will be charged the increased utility rates. He took
issue with the manner in which the proposed rates will be
implemented, because he claimed it will cause a "gignificant amount
of taxes being paid by Sanlando's customers." Mr. Hiatt requested
a formal hearing.

On January 3, 1994, Robert E. Swett and Tricia Madden,
individually and as President of Wekiva Hunt Club Community
Association, Inc., filed petitions protesting Order Nc. PSC-93-
1771-FOF-WS. Although the petitions were not filed within the 21-
day deadline of December 31, 1993, Mr. Swett and Ms. Madden stated
that they had not received a copy of the Order. According to Rule
25-22.029(4), if an individual is not served with a copy of the
order and notice has been published, the deadline for filing the
petition may be tolled until after notice is published. Their
petitions alleged the same grounds and objections as Mr. Hiatt.
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The Office of Public¢ Counsel filed a notice of intervention in
this docket on February 4, 1994. On January 26, 1994, the St.
John's Water Management District's Petition for Intervention was
granted. This matter is currently set for a formal hearing in
Seminole County on September 26-27, 1994.

On January 24, 1994, Sanlando filed Motion to Dismiss and
Angwer to Petitions. On February 4, 1994, the Office of Public
Counsel filed a Response to Motion to Dismiss and Answer to
Petitions. On February 10, 1894, Tricia Madden filed an Amended
Response to Motion to Dismiss and Answer to Petitions, and
Alternative Motion to Amend.

On February 16, 1994, the Florida Audubon Society, 1Inc.
(Audubon) and Friends of the Wekiva River, Inc. (Friends) filed a
Petition to Intervene in support of Sanlando's conservation plan.
On that same date, Audubon and Friends filed a Motion to Dismiss
and Response to Motion to Amend of Tricia Madden. Audubon and
Friends had not been granted intervention at the time of the filing
of their motion to dismiss. The attorney for OPC notified staff
that he would file a response to Audubon and Friends' motion to
dismiss until after a decision wag made as to the petition to
intervene. On February 28, 1994, Tricia Madden filed a Motion to
Strike Florida Audubon Society and Friends of the Wekiva River
Inc.'s Motion to Dismiss and Response, on the grounds that Audubon
and Friends were not parties in the docket.

On April 25, 1994, after Charles Lee was approved as a Class
B Practitioner, Audubon and Friends were granted intervention in
this docket. The Order Granting Intervention noted that Audubon
and Friends had also filed a motion to dismiss, and deemed that
motion to have been filed on the date that Audubon and Friends had
been granted intervention, April 25, 1%94. This allowed the
parties to respond to Audubon and Friends' motion to dismiss.
Thereafter, on May 9, 1994, OPC filed a response to Audobon and
Friends' motion to dismiss. On that same day, Tricia Madden also
filed a response.

On June 9, 1994, Staff filed a recommendation to address the
motions to dismiss, which was scheduled to be heard by the
Commigsion at its June 21, 1994, Agenda Conference. On June 16,
1994, Sanlando and Audubon and Friends filed a Notice of
Supplemental Authority in support of their motions. ©On June 17,
1994, OPC and Tricia Madden each filed a motion to delay the
gscheduled agenda date in order to have sufficient time to respond
to the Notice of Supplemental Authority. The other parties did not
object to the request, and the item was deferred from the June 21,
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1994, Agenda Conference. Both OPC and Tricia Madden have filed
written responses to the Notice of Supplemental Authority.

This recommendation addresses Sanlando‘'s and Audubon and
Friends' motions to dismiss, the motions filed in response by the
other parties, and Sanlando's and Audubon's Notice of Supplemental
Authority.
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ISSUE 1: Should the Commission grant Sanlando's Motion to Dismiss?

STAFF RECOMMENDATION: No. Sanlando's Motion to Dismiss should be
denied. (O'SULLIVAN) -

STAFF ANALYSIS: In its Motion to Dismiss and Answer to Petitioms,
Sanlando denies all of the allegations of fact presented by the
Petitioners who filed objections to Order No. PSC-93-1771-FOF-WS.
The utility also sets forth several grounds to support its motion
to dismiss the objections filed by the Petitioners. Specifically,
the utility states that the Petitioners have not alleged any
disputed issues of fact, did not allege any ultimate facts, and did
not make any demand for relief. Sanlando also asserts that because
the Petitioners did not allege any disputed issues of fact, the
Commission should convert the case to an informal proceeding.

In its Citizen's Response to Motion to Dismiss and Answer to
Petitions, OPC states that the Petitioners who protested the Order
have a substantial interest, as they are rate-payers who will pay
higher ratea if the utility's conservation plan is approved. OPC
notes that "the Commission has always held that a ratepayer who is
subject to a rate increase has a substantial interest in the
outcome of the rate increase proceeding." In regponse to the
utility's argument that the Petitioners have not stated the
ultimate facts or alleged any disputed issues of fact, OPC states
that there are numerous factual arguments and lists several of
them. OPC also argues that they are unable to state the ultimate
facts in the case until they have had the opportunity to engage in
discovery. Finally, OPC points out that the Petitioners made a
demand for relief, in that they requested a formal hearing in order
to present testimony to oppose the proposed water conservation
plan.

!

In her Amended Response tc Motion to Dismigs and Answer to
Petitions and Alternative Motion to Amend, Tricia Madden asserts
that the Petitioners have complied with Commission rules concerning
the filing of petitions. She sgtates that the Petitioners have
alleged that their substantial interestsgs will be affected because
ags customers they will be paying the higher rates. She further
notes that Paragraph 5 of her original petition alleges the facts
which are in dispute, and states that until the Petiticners engage
in discovery, they will be unable to determine all of the specific
igsgues and ultimate facts. Finally, Ms. Madden claims that the
Petitioners have made an appropriate demand for relief, as they
have opposed Order No. PS8C-93-1771-FOF-WS and requested a formal
hearing to present testimony in opposition to the conservation
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program. Ms. Madden requests that the Commission deny Sanlando's
motion and in the alternative, that the Petitioners be permitted to
amend their Petitions.

According to Rule 25-22.029, Florida Administrative Code, an
individual who opposes a Proposed Agency Action order may flle a
petltlon in the form provided for in Rule 25-22.036. Sanlando's
motion is premised upon the fact that the Petitioners did not
comply with the provisions of Rule 25-22.036(7), Florida
Administrative Code. That rule states in relevant part:

(7) Form and Content
(a) Generally except for orders or notices issued by the
Commission, each initial pleading shall contain:

1. The name of the Commission and the Commission's
docket number, if known;
2. The name and address of the applicant, complainant

or petitioners, and an explanation for how his or
her substantial interests will be or are affected
by the Commission determination;

3. A statement of all known disputed issues of
material fact. If there are none, the petition
must so indicate;

4. A concise statement of the ultimate facts alleged

as well as the rules and statutes which entitle the
petitioner to relief;

5. A demand for relief; and

6. Other information which the applicant, complainant
or petitioner contends is material.

Sanlando claims that the Petitioners have not complied with
subsections 2, 3, 4, and 5 of the Rule. These concerns are
discussed below

Substantial interest

In determining a party's substantial interest, this Commission
has followed the two-part test set forth in Agrico Chemical Co. v.
Department of Environmental Regulation, 406 So.2d 478 (Fla. 2d DCA
1981). 1In order to have a substantial interest in a proceedlng, an
individual must show that he or she will suffer injury in fact, and
that the injury is of a type or nature which the proceedlng is
designed to protect. As ratepayers and customers of Sanlando, the
Petitioners' rates will increase if the conservation plan 1is
implemented. .In other words, there is a direct nexus between the
Commisgion's decision to implement the conservation rates, and the
Petitioner's payment of those increased rates. Agrico's second
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requirement has also been met, in that the Commission is charged by
Section 367.121(1) (a), Florida Statutes to prescribe fair and
reasonable rates. The limited proceeding and proposed agency
action procedures are intended to address and protect the interests
of both the customers and company in achieving fair and reasonable
rates. The Petitioners' alleged injury of paying higher rates is
of a type intended to be addressed in this proceeding. Staff
recommends that the Commission find that the Petitioners have
adequately explained their substantial interests.

Disputed issues of Material Facts and Ultimate Facts

Staff believes that the Petitioners have all alleged
sufficient disputed issues of material facts. Each petition
protests the findings of Order No. PSC-93-1771-FQF-WS, and takes
igssue with "among other things, the manner in which the proposed
increased rates will be implemented." While the petitions do not
allege each specific disputed fact, it 1s clear that the
Petitioners have objected to the PAA Order's findings, and the
implementation of the rates upon Sanlando's customers.
Furthermore, at the point at which a protest is filed to a PAA
order, parties have generally not conducted discovery. The
Commission has implemented pre-hearing procedures in order to
develop issues prior to the hearing.

Demand for Relief

The proposed agency action process allows substantially
affected persons to protest an order and request a Section
120.57(1) formal hearing. (See Rule 25-22.029(4), Florida
Administrative Code). Each of the Petitioners has objected to the
PAA Order and requested that the Commission convene a formal
hearing to resolve the dispute. The Petitioners have therefore
stated a demand for relief in compliance with the Commission's
procedure.

Staff recommends that the Commission determine that the
Petitioners have complied with the provisions of Rule 25-22.036(7),
Florida Administrative Code. The Petitioners adequately explained
how their substantial interests will be affected, alleged
sufficient issues of material fact and ultimate facts, and made a
demand for relief.

Furthermore, staff recommends that the Commission deny
Sanlando's request to convert the proceedings into an informal
proceeding. An informal proceeding pursuant to Section 120.57(2},
Florida Statutes, is appropriate when there are no disputed issuesg
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of material fact. In this case the Petitioners have protested the
findings of Order No. PSC-93-1771-FOF-WS. Although the order does
not distinguish between findings of fact and findings of law, it is
clear that by their protest the Petitioners have raised disputes as
to factual issues. They have specifically objected to the
implementation of rates. As noted in Order No. PSC-93-0028-FOF-WS
in Docket No. 920754-WU, the question of approved rates is a
combined question of fact and law. The Petitioners have clearly
raised disputed issues of material facts by protesting Order No.
PSC-93-1771-FOF-WS.
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ISSUE 2: Should the Commission grant Audubon and Friends' Motion
to Dismiss?

RECOMMENDATION: No. Audubon and Friends' Motion should be denied.

STAFF ANALYSIS: In their Motion to Dismiss of Audubon Society and
Friends of the Wekiva River, Inc. and Response to Motion to Amend
of Tricia A. Madden and the Citizen's Response of Public Counsel,
Audubon and Friends have joined in support of Sanlando's motion to
dismiss discussed above, and have raigsed additional grounds to
support their own motion to dismiss.

Audobon and Friends have raised three arguments in opposition
to the Petitioners' protests. First, they argue that to the extent
that the Petitioners and OPC have attempted to address the
appropriateness of water conservation, they should have filed a
rule challenge to the administrative rules which address water
congervation. Secondly, they argue that to they extent that the
Petitioners and OPC have challenged the legislative directive which
allows utilities to recover the cost of reuse projects through rate
structure, the proper forum for such a challenge is a circuit
court. Finally, Audubon and Friends point out that the Petitioners
and Public Counsel did not respond to any of the published notices
concerning D.E.P. permits. They argue that a hearing on the
Petitioner's protests is barred by the doctrine of res judicata and
laches, to the extent that they are attempting to reopen long-
decided issues relating to the need for a water reuse facility.

In her Response to Motion to Dismiass of Florida Audubon
Society and Friends of the Wekiva River, Inc¢., and Response to
Motion to Amend of Tricia A. Madden and the Citizens Response of
Public Counsel, Tricia Madden rebuts the arguments made by Audobon
and Friends. Ms. Madden notes that issues such as the methods of
water conservation are not before the Commission in this
proceeding. This docket and her protest concerns the proper method
of funding the proposed conservation project. She and the other
Protestors have not sought to challenge the validity of the rule,
but have requested a Section 120.57(1) hearing as they are
permitted to do in the Commission's Proposed Agency Action process.
Ms. Madden also argues that her petition is not barred by the
doctrine of res judicata and laches because this is a new cause of
action resulting from Order No. PSC-93-1771-FOF-WS. She also notes
that as an intervenor, Audubon and Friends must take the case at
they find it.

OPC raises similar arguments in its Response to Motion to
Dismiss Filed by Florida Audubon Society and Friends of the Wekiva
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River, Inc. OPC states that it has not challenged the provisions
of any rules, but that it has challenged the method of funding the
congervation program. OPC further states that it has not
challenged the legislative directive of 403.064(6), Florida
Statutes, but has instead taken issue with the method by which
Sanlando is attempting to recover the cost of the facilities.
Finally, OPC argues that its protest is not barred by res judicata.
Neither OPC nor the Protestors were parties in the previous
proceedings. Furthermore, OPC and Protestors have exercised their
right according to Commission procedure to protest the proposed
agency action.

Each of Audubon and Friends' arguments is discussed and
analyzed separately below.

Rule challenge

Staff agrees with OPC and the Petitioners that they have not
challenged the provisions of Chapter 17-40 and Chapter 42-2,
Florida Administrative Code, which address specific conservation
methods. A 120.56 rule challenge is not the appropriate venue to
litigate this matter. As both OPC and Ms. Madden stated, they have
not raised issues concerning water congervation methods or other
technical issues. Instead, they are concerned with how the
conservation plan will be funded. Furthermore, the Commission has
congidered the appropriateness of a water conservation in earlier
dockets. Orders Nos. 23089, 24920 and PSC-92-1356-FOF-WS addressed
the congervation plan itself. The Crder at igsue in this docket,
Order No. PSC-93-1771-FOF-WS addresses the implementation of a rate
structure designed to allow the utility to recover the cost of the
conservation plan. The protests filed to that Order are
gspecifically directed to the findings of that Order.

Audubon and Friends have also acknowledged elsewhere in their
motion that the Commission has Jjurisdiction under Section
403.064(6) to address recovery for a reuse project. In the scope
of its jurisdiction and pursuant to a petition for a limited
proceeding filed by Sanlando the Commission issued a proposed
agency action order. The Protestors have the opportunity and right
to file a petition in opposition to the Commission's proposed
agency action order.

Challenge to legislative directive

Staff disagrees with Audubon and Friends' contention that the
Protestors are actually challenging the language of the Section
403.064(6), Florida Statutes, and that they should test its
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validity in a circuit court. Audubon and Friends have cited
Section 403.064(6) for the proposition that:

Pursuant to Chapter 367, the Florida Public
Service Commission ghall allow entities which
implement reuse projects to recover the full
cost of such facilities through their rate
structure. (emphasis added)

Even though they have not stated so, it appears that Audubon
and Friends argue that because the Commission ghall allow utilities
to recover the cost of the projects, other parties may not
c¢hallenge the method of recovery. Clearly, this is not the case.
OPC and the Petitioners have not challenged the PSC's authority
under Section 403.064(6), Florida Statutes. They have challenged
the Commission's decision in how the recovery for the project
should be implemented.

Res judicata and the doctrine of laches

The doctrine of res judicata bars the relitigation of causes
of action between the same parties or their privies, if there is a
final judgment on the merits. Albrecht v. State, 444 So.2d 8. The
parties and the cause of action must be identical. Staff believes
that Audubon and Friends' claim of reg judicata fails on both
countg. While the issue of the water conservation project has been
raised in a previous docket before the Commission, and several
consumptive use permits have been issued to Sanlando in the past,
this docket is the first opportunity to address the issue of rate
structure and recovery.

For the reasons set forth herein, staff recommends that the
Commission deny Audubon and Friends' motion to dismiss.
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ISSUE 3: Should the Commission accept the Notice of Supplemental
Authority filed by Sanlando and Audubon and Friends?

RECOMMENDATION:: No, the Commission should reject the Notice of
Supplemental Authority. Section 367.0817, Florida Statutes, does
not apply to these proceedings because the statute was enacted
after the initiation of Sanlando's petition. Furthermore, the
Notice does not comport with the general requirements of a notice
of supplemental authority in that it seeks to raise a new point and
contains argument.

STAFF ANALYSIS: During its 1994 session, the Florida Legislature
enacted a bill addressing water reuse projects. Chapter 94-243 of

the Laws of Florida made substantial amendments to Chapters 367,

373, and 403, Florida Statutes. More specific to this docket, the

legislation created Section 367.0817, Florida Statutes, to allow
the Public Service Commission to address reuse projects. Section
367.0817 sets forth the requirements for submitting a reuse plan,

requires the Commigsion to review the plan and issue a proposed
agency action order, allows the costs of the reuse project to be
recovered in rates, allows rates to be approved based upon
projected costs, and sets forth procedures for the implementation
of the rates. Governor Lawton Chiles signed the bill into law on
May 25, 1994, A copy of Chapter 94-243 of the Laws of Florida is

attached to this recommendation.

The Notice of Supplemental Authority, filed by Sanlando and
Audubon and Friends on June 16, 1994, is intended to support the
parties' Motions to Dismiss. The Notice draws attention to Section
1 of Chapter 94-243 of the Laws of Florida, and argues that the
provisions of Section 367.0817 obviate the need for a formal
hearing. Sanlando and Audubon and Friends claim that because the
new reuse statute addresses all of the objections raised by the
protestors, the objections should be dismigsed. The parties state
that "the Legislature has essentially written the elements of
Sanlando's proposal that were in dispute into law, and has obviated
the usefulness of a formal proceeding." (Notice, pg. 6) The Notice
algso points out that this proceeding would have to be substantially
expedited because the new statute requires a final decision to be
rendered within eight months of the filing of a protest.

In its Citizens Response to Notice of Supplemental Authority,
filed on June 28, 1994, OPC argues that the Notice of Supplemental
Authority is in fact an amended motion to dismiss. OPC concedes
that Section 367.0817 may address one of the issues raised by the
objectors, but states that it does not dispose of all of the
issues. OPC also points out that the new statute expressly
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requires the Commission to use the PAA process wherein parties may
object to the implementation of a reuse plan. Finally, OPC raises
objection to Sanlando and Audubon and Friends' attempt to apply
Section 367.0817 retroactively.

In her Response to Notice of Supplemental Authority, filed
June 27, 1994, Tricia Madden raises similar arguments to those made
by OPC. Ms. Madden also objects to the attempt to apply the new
statute retroactively to the issues and timeline in this case.

On July 5, 1994, SJRWMD filed a response to the Notice of
Supplemental Authority. In its response, SJRWMD argues that the
new statute gives the Commigsion the authority to approve the
method of implementation proposed by Sanlando, and that the
remaining issues in this case should be whether the costs are
prudent and whether the proposed rates are reasonable and in the
public interest. Because the Notice was filed on June 15, 1554,
parties should have filed any response to the Notice by June 28,
1994 (allowing seven days for a response, plus an additional five
days for mailing, pursuant to Rule 25-22.037(2)(b), Florida
Administrative Code). Even though SJRWMD's response may be
considered untimely, Staff has considered SJRWMD's motion to the
extent that it concurs with the Notice filed by Sanlando and
Audubon and Friends.

Staff recommends that the Commisgion reject the Notice of
Supplemental Authority on both substantive and procedural grounds,
as discussed separately below.

Applicability of Section 367.0817, Florida Statutes

Bven though Staff believes that the Notice is procedurally
inappropriate, as detailed herein, Staff has also addressed the
arguments contained within the Notice and believes that the Notice
shculd be rejected on substantive grounds. Staff does not believe
that Section 367.0817, Florida Statutes, 1is applicable to this
proceeding. Section 6 of Chapter 94-243 states that "This act
shall take effect upon becoming a law." There is no express
indication that the act should be applied retroactively.

According to Sanlando and Audubon and Friends, the bill was
signed into law on May 25, 1994. This proceeding was initiated by
a petition filed by Sanlando in February of 1993. As noted by OPC
and Ms. Madden, statutes are presumed to be prospective in
application unless the Legislature manifests an intention to the

contrary. Cove Club Investors v. Sandalfoot South One, 438 So0.2d
354 (Fla. 1983), Walker & lLaBerge, Inc. v. Halligan, 344 So.2d 239
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(Fla. 1977), Freeman v. Case, 342 So.2d 815 (Fla. 1976), Keystone
Water Co. v. Bevig, 278 80.24d 606 (Fla. 1973). Therefore, the new
statute has no bearing upon a petition filed prior to its official
enactment date.

Even if the Commission were to consider the statute
applicabile to this proceeding, Staff would point out that the new
statute contemplates the very procedures that are taking place in
this docket. Section 367.0817(2) requires the Commission to issue
a proposed agency action order approving or disapproving the reuse
plan. That is exactly what has happened in this docket. Staff
doesg not believe that the new statute, if it were applicable in
thig docket, would require this Commission to approve a reuse
project automatically, without allowing substantially affected
persons the opportunity to file a protest. As noted in Issues 1 and
2 of this recommendation, the protestors have raised concerns about
the implementation and funding of Sanlando's plan, and have filed
a protest to the PAA order which dealt with the plan. If Sanlando
were to file a petition for approval of a reuse plan under Section
367.0817 today, the same PAA procedure would apply.

Therefore, Staff recommends that the Commission reject the
Notice of Supplemental Authority filed by Sanlando and Audubon and
Friends, on the grounds that the statute is not retroactive and
carnot be applied to Sanlando's petition to implement its reuse
plan.

Procedural congiderations

Pursuant to Rule 25-22.037(2), Florida Administrative Code,
parties may file motions in opposition to a Commigsion proceeding
or for other purposes. However, the Commission does not have a
specific mechanism for the filing of a notice of supplemental
authority. Such a notice is generally filed in the course of an
appellate proceeding after a brief has been served. Rule 9.210 of
the Rules of Appellate Procedure sets forth the requirements:

(g) Notice of Supplemental Authority. Notices
of supplemental authority may be filed with
the court before a decision has been rendered
to call attention to decisions, rules,
statutes, or other authorities that have been
discovered after the last brief served in the
cause. The notice may identify briefly the
points argued on appeal which the supplemental
authorities are pertinent, but shall not
contain argument. Copies of the supplemental

- 17 -
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authorities shall be attached to the notice.

Although the Commission does not have a specific procedure for
filing a notice of supplemental authority, Staff believes that on
certain occasions it might be appropriate to permit a party to file
a notice if conditions similar to Rule 9.210(g), Fla.R.App.P. were
met. For example, if, after a formal hearing, a party files its
brief with the Commission, and then later discovers a relevant case
which directly addresses its position, the Commission may wish to
allow the party to file a notice of supplemental authority.

However, the Notice of Supplemental Authority £filed by
Sanlando and Audubon and Friends does not comport with the

rationale for allowing notices of this type to be filed. The
Notice does not simply draw the Commigsion's attention to a
statute, Sanlando and Audubon and Friends are essentially

attempting to amend their original motions to dismiss by raising an
entirely new argument. A supplemental notice should not be used to
raise an argument for the first time. 1In Bing v. A.G. Edwards &
Song, Inc., 498 So.2d 1279 (Fla. 4th DCA), the appellate court
declined to consider arguments raised for the first time in a
party's notice of supplemental authority. Furthermore, a notice of
supplemental authority should not contain argument of any kind. It
is simply intended to draw a court's attention to a previously

overlooked case, statute or authority. The Notice filed by
Sanlando and Audubon and Friends contains argument as to the
application of the new statute to these proceedings. On these

grounds, the Commission should reject the Notice of Supplemental
Authority.
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ISSUE 4: Should this docket remain open?

RECOMMENDATION : Yes, if the Commission denies the motions to
dismiss, and rejects the Notice of Supplemental Authority, this
docket should remain open in order to address the objections filed
to Order No. PSC-93-1771-FOF-WS. A formal hearing in this matter
is scheduled for September 26-27, 1994.
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1
2 An act relating to water and wastewatar
3 systems; creating §. 367.0817, F.8.; providing
4 for water reuss projects to be approved by the
5 Publiv Service Commiszion; providing that
[ prudent and reasonable costs of reuse shall hbe
7 recovered in rates approved by the commission;
8 providing for escrow of revenues attributed to
9 such rates, aubject to refund; providing for
10 true-up of rouse costs and such rates; cfoating‘
11 s, 373.250, F.5.; providing fuf the
12 sncouragement of reuse of reclaimed water;
13 providing a definition; requiring the water
14 management districts to adept rules to allocate
15 reclaimed water and te¢ provide for emergency
16 sltuations; providing for application; smending
17 s, 403.064, F.5.; providing reiguiremants for
18 the use of reclaimed water; providing pacmit
19 requirements for wastewater treatment
20 facilities in water resource caution areas;
21 providing for foasibility studies for reuse of
22 roclaimed water; providing that permita ixsued
23 by the bepartment of Envirenmental Protection
24 for domestic wastewater treatment facilities
25 must be consistent with requirements for reuse
26 in applicable consumptive use permits; limiting
27 disposal of effluent by deep well injection;
26 amending 3. 403,183, F.5.; expanding the scope
29 of the Small Community Sewer Construction
30 Assistance Act; authorizing yrants by the
il Department of Envirnnmeﬂtal Protectlon to

1
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1 financially disadvantaged small communities in

2 accordance with rules adopted by the

3 Environmental Regulatien Commission;

4 prescribing eriteria for the commission’s

5 rules; requiring the department to review each

6 grant] providing for grant funds to be used to

7 pay the costs of program administration;

8 providing for a continuation of currant

9 department rules foE érants previously awvarded;

10 authorizing the Department of Enviromental

11 Protection to expend federal drinking water

12 funds to make grants and loans; directing the

13 Department of Environmental Protecﬁion to

14 report on the status of any federally

15 suthorized drinking water state revelving fund

16 program; providing an effective dats.

17

18| Be It Enacted by the Legislaturo of the State of Florida:
19 '

20 ‘Section 1. Bectlon 367.0817, Florida Statutes, is
21| created to read as follows: -

22 g u ==

23 u L ubm a c a

24 -] al H
25 ° and ot ugnt
26 a by t tilit

27 b h _ epa

28| Environmental Protectio d water managemgnt district permit
29 cations f cor, in liou thereof, a statement of the
.30 project's permit status.

31

4
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1 [ statems that the reuss pro s 1o ed or 1| the ty' euat [} /us ustome or. a

2| recommended_pursuant to section 403,084, Florids Statutes, or 2 b o (] dee t the commission.

3| other raleva thority 3 a s 2’ the use project

[ e pnumb and apntit '] ' 4| pla a & ra ) sts

5| peuss custo s copies onts a 5 emapta ut the nee of a

[ e utilit _gu a ths proiec (3 b ogces ] allow the

7 sc a & a 7| approved rates to bo implemented when the reuse project plan

8 c = e 8{ i3 sapproved or when the project iy placed in ascvice, If the

9| but_is not limited te. all capital investments. including a 9{commissien allows the rates to bo implemented when the plan is

10| pa any a cable t o [ 10 o to ascro 8

111 %o o u n om the reus o ore 11| e [} ce ) ce

i2| gonsidere the utiljty® ast ces 12 evenue u o e reus

13 y util O o Q 8co [ 13| profect, .

14| prodsct's costs through retes, ’ 14 (5) If the conmission allows the rates to he

15 [T ~seryics sc 15 e e _pla ut c

16 ar 0 9 - IN-1:) -] a 16 to e a sub

17 su (-] 17 [ t the

13 ) s _commis sha oy the utd a3 rey 1sfutility, If the wtility hagy roguestod rate implementation

19| projec a sha ate whethe ect 19

20| are udent d_the ose ates are rea able and 20 m (-] bze t t a e its

21} publ terest 8_Co s -sha oseod agenc 21 opos ate 1] 8, subject to

' 22| retund,

23 (6) After tho reuse project is placed in service, the
24| complssion, by potjtion or on jt3 own motion. mav initiate a
25 | progooding to true-yp the gosts of the reuse projoct and the
26 | rosulting rates,
27 Section 2. Sectien 373,250, Florida Statutes, is

‘za 3 (-] os a 28] created to read: '

29| recovered 4 tes e Legi u ds use afits 29 o ' tap, -«

30| wvater , wastewater, a use ¢u e he commissio 30 o encouragement a omotio t

31 low & utd to recover t cogts o ouse oiec om Il | e e on_a use ] ed e as defined by the

3 4
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depayrtmont, are state objectives and considered to be in the
ublic_ interest. h #laturo finds that the use of

[:] imed w vided by dom ¢ wagtewat trea

ants pe ted and ated und us ogram_a ve
b epa t a
threat b th and gafety,

" "

ans -] era amou ] odu ]

he -] st~ W -] nt o m
wat at a v aimed ua oV ntractua
obli d ayid om r )

im a ay_ b d aya

ngun [} rmit o t )
rovi ® med wa ha: t
wate apagit d_w ag’ u a #
ar n a (] h 2

L a ant’
) tor m

[+] u [+]
this s (7] ] (-] m
to:

{a) Provigiopy %o pormjt use of water from other

goure n ned w
unavailable d t

navailabjlity of 1 wat r ions sha
algo cify the met tablish t a of water

be sot aside for use mergenc¢ies or when aimed water

becomes unavailable, The am set asid ubject to
periodic review and rev e_mathod hall ta

account the risk that reclaimed water may not be availeble in
the future, the risk that other sources may be fully allocated
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to othor uses tho future, the nature of the uses served
ith yeclaimed water o sxtent to wh he icant
d . wa and te o
conomic hagm which ma ult if other = 3_a [
vails o c mod water It is the inte of
hat users o med uat nvs

-] [} d m a a t u o ame_c
b 7] agement d t

M f Sory W a AsY
atab d who do n 3 1] d wate

-] u wit ma class wh aimed wat

t ction sh ir a te

anagqemont dis t's agt! ty to a

nd_regulat

d '3 ) ro

d wat rt sha clude, bu ot b

o mits 1 duri c

Eequired rouse of reclaimed water and, by gategorjos, the

o tagez o [} u

{2) The number of permits issued during §h§ vear which

d n equi 2] se_of reclaimed wate nd, o [}
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o cond a ubsequ : u -]

cops tive use per to ume’ u t]

=8 o 2
a ag [ -]
ovide the -
- Section 3, Section 403,064, Florida Statutes, is

amendad to read;

403,064 Reuse of reclaimed water.--

{1) The encouragement and promotion of water
‘congservation, and reuse of reclaimed watar, as defined by the

department, are state objectives and ate conzidered to be in
the public interest. The Legislature finds that for those

wastowater troatment plants permitted and operated undor an
approved rouse pregram by the departmont, the reclaimed water

shall be considered environmentally accoptabla.nnd not a

threat to public health and safety.
7
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(2} After-danuary-1;-1992; All applicants for permits
to construct or operate a domestic wastewater treatment
facility located within, $erving m populatjion located within,
or dischargjing within in a critical water source gautio
supply area shall prepare a rouye foazibility study evaiuate

the-coata-and-benafits-of -rouse-of-roclaimed-wator as part of

their application for the permit. Rouse feasibility studies

-] rol-] a uide

o e N et BN

do o o;
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=
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o
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o
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£{3) The study gequired under subsection (2} evaluation
shall ba performed by the applicant, and the applicant’s

dotermination of feasibjlitv is evaluation-shalil-be final if
the study compljey with the requirements of subaectjion (2).
{43633 A rouae feasibility studv i3 not reauired if;
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1t focility, The-requirements-of-thia-section-for-sueh 1| in this chaptor shall bo construed to prohibit or proempt such |
2] evaluation-shall-appiy-to-domestic-wastewater-treatment 2f local reuse programs.

3 facilitias-iouated-nithin;-:erG}ng-a-pqpulation-locatad 3 (2) €53 A local government that implements a reuse
4 uithin;-cr-dischatging-uithin-e}itienl-wutar-:upply-prohlam 4| program under this section shall be allowed to allocate ;he X
5| areass h 5| costs in a reasonable manner. ) .
6 {5)__A reuse feasibilitv study prepared under 6 {10)¢6) Pursuant to chapter 367, the Florida Public
7| aubsection (2) satisfies a water management district 71 5Service Commission shall allow entities under ity Jurisdiction
8 c s d 8| which conduct studies or implement resuse projects, including,
9| local government or wtility that has responsibility for 9|but not limited to! any study required by 3. 403,064(2) or
10f ua a a _ 19 u ab urpo. T a med
11 al qov u 1lireuse system, to recover the full, prudently ingcurred cost of
12} ua gide a uding, but 12| such gtudiey anpd facilities through their rate structure.
13 to n ora wat 13 £11)473  In issuing consumptive us§ pormits,.tﬁe
14] features, as well ax for outdoor uges, provided the yeclajmed 14| pormitting agency shall gonsidor take-inte-consideration the
15l water is om domegtic wastown at a h 15| local reuse preogram.
16| are_permitt ons d d r a 16 £12)¢8) A local government shall require a davalbpar,
17| department rules, . 17| as a condition for obtaining a development order, to comply
8 . )} Perm uad b o ® domest 15| with the local reuse program.
19| uasteuater treatment facilities shall be consistent with 19 u bility stud
20| roquirements _for rouse_incjuded in applicable congumotive use 20| aubsection (2), an_applicsnt determines that reuse of
21| pormity jssved by the water management district. if such 21 | peclaimed water iy foasible, domestic wazteuwater treatment.
22 romonts are tont with d m ule 14 22 tha b deep we
23] peuse med wat bhs a , 23 [* art E(an u
249/ dom waytowat W 24{ jmplomont peuze sceording to the geohedulo feor implomontation
25| within, or_sorve a population locatod within, or discharae 25 upd t to
26] within uater resgurce caution ares are ow o 26| deqree that rouge iy determined foasible. Applicable permits
27ior controlled by a ) n u ty wh a 27 d t artment be consistent with the
28| responsibility for water su nd_uwastewater managemen 28 irement h 1]
29 (8)¢4) Local governments may and are encouraged to 29 t d o tho use a 0153
30| implement programs for the roeuse of reclaimed water. Nothing 30 op W o cility as backu a_ roclaimed wate
31 ' 31| reuse svsten.
9 ' 10
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B b) This subsection a o o to stie 1|€onstruction-Assistance-Trust-Fund-in-accordance-wnith-rules
2| yastewat treatment fac ties cate _Se n 2 | adopted-by-the-Environmental-Roegulation-Eommissions--The
. 3| po [} oc discha t ate 3 depnrtmont-muy-grnnt-up-té-ﬁa-miliion-ta-nny-:mail—cummunity:
4} regou utio 4 (b) The rules of the Environmental Regulation
5 Soction 4, Soction 403.1838, Florida Statutes, is 5|C Lssion mu
_ 6] amended to read: . . 6 equ oject a des ct
7 403.1838 Small Community Sewer Construction Assistance Tiu ollectio [
8] Aot .-~ 8] treatment, disposal, and rewso facilities be cost-offective,
ol {1) This section may bo cited as the "Small Community 9| environmentally soupnd, permittable, and implementable.
10 Sauef Construotion Assistance Act.” : : : 10 t [-1-}]
11 (2)(n) There is established within the Defnrtmant of 11 [ a Fi-] to t ong-ter
12| Environmental Protection Regulatien the 8Small Community Sewer 12| oporation. maintonoance. and roplacoment of the facjlities
13| Construction Assistance Trust Fund, 13jgonatru
14 (b) The department shall usq the funds shall-bo-used 14 3, Require arant apnlicationy to be submitted on
15| by-the-dopartment to assist financially digadvantaged amall : 15{ appropriate forms with aporopriate supperting dogumentation,
16| communities with their needs for adequate sower facilities. 16| and _require records to be maintained, » :
17| For purposes of thla section, the term "financially 17 L_:mnummmmmunnmm_q{
18 disadvantadqed small community” means & an-incorperated 18| arant avplications. | o
19| municipality with a population of 7,500 355008 or leass, 19| §‘__Eg&3h1iah_!ﬁg!é&2m_;g_ﬂg&g:ming_&hg_:glﬁ&ixg
20] according to the latest decennial cenasus and_a per capita 24 gIjgkj;x_g[_g;5ng_;2g11g5;1gn;*__Iﬂg_;gg;gm_mgg;_ggngjggx
21 2 o state . ual_income a 21 public health protection and_water pollution abatement.
22| detormined by the United Statos Department of Commerce. 22 £, Establish reauiromonts for competitive procuremept
23 (3)(a) In scoerdance with rules adopted by the 23| of enaineering and sonstruction services, matorials, and
24| Enviconnental Regulation Conmission under this sestion, the | 24| equipment, ' '
‘25| department may provide grants’from the Small Community Sower 25 2. Proyide for termipatjon of grants when program
26| Construetion Trust Fund to financially disadvantaqed small 26| requiroments age pot mot,
27| communities for up to 100 percent of the costa of planning, 2?7 o de e ad at -
'éa deosign copstructi radi eplac ast 28 ncluding te a evie e ctio
29| colle trans o e ent, dispo d reuse 29 S| ement a 0 _successfull
30| facilitise ecessa eqa admiy s 30] inplement this section,
31| expenses. 6ranta-shailli-bo-made-from-thea-Small-Community-Sewer 21

11 12

CODING: Words stricken are delatlons} words underlined are additlaons. CODING: Words stricken are dsletions; words underlined are additions:



- L L -

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
X0
31

CODING: Words stricken are deletions; words underlined are additions.

ENROLLED

1994 Legiwlature CS/HB 1305, 3rd Engrossed

(d)_The_depacrtment may use up to 2 porcent of the
grant_fundy made available each vear for the comts of pregram
adninistration,

( ny qrant awarded bafora 1 9 under this=
secgt] a ubject to the a able depargms es

8xistence o une 30, 1993, unt 1 ruls Teyuirement a
¢4)-~Tho-Environmental-Regulation-Commission-ahalls
€tal--Require-a-45-parcent-nonstate-match;-except-that;

for~a-grant-of-less-than-95046080;-the-commisxion-may-waive-ail

osr-a-part-of-tha-watching-requiremonts
1:~-Hhers-watoer-quality-standards-have-boen-excesded-by

an-amount~that-constitutes-an-immediate-health-hazard;-or
E=--!n-a-cammunity-uhore-the'g:033'per-eapita-inﬁomo-is

helow-tho-atate-average;-as-determined-by-the-tinited-States

Beportment-of -Eommercoj-and-whoro-sewer-systoms-have-fajlad-to

mest-department-standardss )
th}--Regquire-appropriate-user-charges-and-connection

foas-gufficient-to-ensure-the-long-term-eperation-and
maintenance-of-the-facility-te-be-constructed-under-any-grantrs
te)--Require-compliance-with-ail-wator-quality
standardss )
¢di~--Establish-a-system-to-determine-eligibility-and
rolative-prierity-for-appiications-for-grants-by-amall
communitiexs
to}--Require-appiications-for-grants-to-be-submitted-on
appropriate-forms—uith~appropriate-aupporting-documentntion;
roquire-construction-to-he-in-accordance-with-plans-approved
by-the-department;-and-require-recordkesping-

€5)--Any-projoct-satisfactorily-planned-and-designed-in

accordance-with-tho-requiroments-of -the-tnited-Etates
13
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Envirenmental-Protection-Agency-is-eligibie~-for-funding-under
this-acts '

€6)--A-grant-may-not-be-made-uniess-the-iccal .
governmental-agency-assurex-tho-department-of-the-proper-and
efficient-eporation-and-maintenance-of-the-projact-after
couatruationrf-Revenuo'aufficient-to'ensuro;that-thu-fuciliti
niil-bo-sait-supporting;shnll-bo-genernted“from—soutcoa-uhich
inciuvdes-but-are-not-1imited-toj;-sorvica-charges-and
eonneetion-feesr--Tha-reveﬁué-ganeratod-ahall-provide-!or
financing-future-sanitary-sewerage-capital-improvementaz--The
grantee-shall-accumulate;-during-the-design-1ife-cf-the-grant-
fundad-yrojaet;-menaya-in-an-amount-equivgient-to—the-grant
amount-adjusted-for-inflationary-coat-increasessy

"€7)--Any-lecal-government-agency-which-receives
assistance-under-thix-saction-zhall-koep-such-records-ax-the
departmont-prescribosy-including-rocords-which-fully-disclose
the-amount-and-dispositien-by-the-recipiont-of-the-precesds-of
such-aszistances-the-total-cost-vf-the-prejoct;-tha~amount-of
that-portion-of-the-projesct-supplisd-by-other-seurces;-and
auch-okhur-recn:d:-a:-n111‘faeiiitnte'offective-uuditr"Tha
department-and-the-Auditor-Bensral-or-any-of-their-duly
author1:56-roprasantativas-shuli-hnva—aecass;-for—thu-purp;se
nf-nudit-and-oxamination;-to-any-bouks;-documgnts;-paparsz-and
records-of-tha-recipient-that-are-pertinent-to-grants-received
under~this-zectionr--Ypon-preject-completienjy~the-ioeai .
government-agoncy-shall-submit-to-the-department-c-veparato
audits-by-an-independent-certified-publiic-accountant;~of-the
grant-expondituresst

Section 5. 1 If foderal funds become available fo
a_dripnking water state revolving leoan fund, the Department of
nv mental Protection may use the funds to_mak

14
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ans to e _oyners o ublio [-) stems, as defined
8 a t [:] a a
furds ayailable, The departmont may adopt rules necessary to
S [ (-] ts to oive u t
out %} o ong o a_subs -]
ude ot be te riopit tom
to repay loanz.
depa [-] anpua [
o t -1 ture [-) us o
e u a. ede
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Section 6. This act shall take effoct upon bocoming a
law.
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