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Commission-approved cogeneralion contracts must be = to the
Commission for its further approval,

n




S.  Virtuaily all of the f performing
under Commissi scarly and expressly
authorized or by the contracts or were essentially inherent in the parties's
performance and administration of them. Thus, in approving the contracts, FPC
believes that the Commission necessarily approved the undertaking of these

nd, by FPC’s understanding of the Commission’s order, thereby obviated
any need for additional Commission approval of them once they were in fact
undertaken.

6. However, in light of the Commission's Staff Recommendation in
Alivutigigie, FPC is mow uncertain as to whether its understanding of the scope
of the Commission’s approval is correct. Simply put, it is uncertain whether all
actions undertaken pursuant to the cogeneration contract - even ssly
authorized in or inherent in the routine administration and performance of the
contract itself - must be brought to the Commission for further approval.

7. To understand the dimensions of this issve, FPC has submitied

herewith a compilation of the various actions it has undertaken in performing

under the cogeneration co ny
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assigament of aa approved cogeneration contract involves an assigument of the

that the financial institudion cas become ihe

r




3. For example, in Polwoeaey, 1992, FPC consenied 10 the assigameni 1o

of its comtaact with Mulberry Haergy Compuny to Polk Power Puriners, L.P.
Howewver, the agre sementyy which FIXC conszated to that assignmest, expressly
recites that the assignment does pof alter FPC's rights against Mulberry and that
Mudberry is uty discherged from its obligations 1o the extert of performance of
=3

cogeaeration centracts with Royster (o Polk Power Partners), Cencrad. Peat

Respurces (v EcoPeat Power, L.P.}, and CFR Bic-Gen {te AP Copgen, L.P. and,

change i the duties audt obligations of the onginal parties and hence there is

ciomdy no novation. San. Saua v Division. of Flords Laod Sales aad




the assigaor would be discharged of it obligations by the assiprment,” he law is
clear that sush consent would 108 opevat #s 2 diacharge. Craig v 60 Mimge of

2o

#h these ather sssignments.  Rather, the seamie eatily that was poriy W the
vontract whoen approved by the Commission would remain fully abligated 10 FPC
& to the wpe of
assigamant was clearly encompassed by the approved-comtract iself and, FPC
submaits, does pot requite furthér Commiission approval.

16, Maoregver, FPC respectfislly disagrecs wath the Staffs recommendation
{at 4 which scemis to suggesis thal, m A mstanzes where the assignoc’s
obligations are discharged by the assigument, the assipnment will constitute a
“aovation” - that is, "3 new or substiinted contract” ~ and thus poentisdly be

subject 10 miles poi in éxistence &t the Hme the contract was originally approved.

B dnd

¥ The Lake County somtmet to Opden Matlo Systoms of Lake Cosnty, wnd the £
Borado corkenct 0 Aubuendale Power Fartners,
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in the contacts (e.g., a reference in §1.2 to Art. VI should have been to Ant. VII).
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intent to implement §8.5. Accordingly, in adminisicring the contract, to avoid I
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53. The mtionale nﬂh‘irm‘ all of these curtailment agreements 1s
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