0 Flonda Pawer & Light Campany, P 0 Box @an-

November 9, 1994

Ms. Blanca Bayo, Director
Division of Records and Reporting
Florida Public Service Commission
101 East Gaines Street

Fletcher Building

Tallahassee, Florida 32399-0850

Re: Docket No. 940001-EI

Dear Ms. Bayo:

Enclosed for filing with the Commission in Docket No. 940001-EI are
the following:

FPL’s Request for Confidential Classification. Fifteen copies
of FPL’s Request For Confidential Classification of Certain
Information Reported on the Commission’s Foru 423-1(a) with
Attachments B, C, D and E are enclosed. The original Request
for Confidential Classification of Certain Information
Reported on the Commission’s Form 423-1(a) with Attachments A,
B, C, D and E is enclosed. Please note that Attachment A is

an unedited Form 423-1(a) and therefore needs to be treated as
confidential.

If you have any questions regarding this transmittal or the
information filed herewith, you may contact me at (305) 552-2724.

Sincerely,

fy =~ Z'-JL“
Steven H. Feldman
Attorney
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BEFORE THE

PUBLIC SERVICE COMMISSION

In re: Fuel and Purchased Power
Cost Recovery Clause and Generating

Docket No. 940001-EI
Performance Incentive Factor

- T S

REQUEST FOR CONFIDENTIAL
CLASSIFICATION OF CERTAIN INFORMATION
REPORTED ON THE COMMISSION’S8 FORM 423-1(a)

Pursuant to §366.093, F.S. and Florida Administrative Code
Rule 25-22.006, Florida Power & Light Company ("FPL") requests that
the Florida Public Service Commission ("Commission®") classify as
confidential information certain information reported on FPL’s
September, 1994, 423-1(a) Fuel Report as delineated below. In

support of its request FPL states:

1. FPL seeks classification of the below specified
information as proprietary confidential business information

pursuant to §366.093, F.S. In pertinent part, §366.093, F.S.

provides:

(1) = * * Upon request of the public utility or
other person, any records received by the commission
which are shown and found by the commission to be
proprietary confidential business information shall be
kept confidential and shall be exempt from s. 119.07(1).

(3) + + + Pproprietary confidential business
information includes, but is not limited to:

(d) Information concerning bids or other
contractual data, the disclosure of which would impair
the efforts of the public utility or its affiliates to
contract for goods or services on favorghlg t
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2. 1In applying the statutory standard delineated in paragraph
1, the Commission is not required to weigh the merits of public
disclosure relative to the interests of utility customers. The
issue presented to the Commission, by this pleading, is whether the
information sought to be protected fits within the statutory
definition of proprietary confidential business information,

§366.093, and should therefore be exempt from §119.07(1) .

3. %To establish that material is proprietary confidential
business information under §366.093(3) (d), F.S., a utility must
demonstrate (1) that the information is contractual data, and (2)
that the disclosure of the data would impair the efforts of the
utility to contract for goods or services on favorable terms. The
Commission has previously recognized that this latter requirement
does not necessitate the showing of actual impairment oOr the more
demanding standard of actual adverse results; instead, it must
simply be shown that disclosure is "reasonably likely" to impair
the contracting for goods Or services on favorable terms. See

order No. 17046, at pages 3 and 5.

4. Attached to this pleading and incorporated herein by

reference are the following documents:

Attachment A) A copy of FPL’s September, 1994, Form 423-1(a) with
the information for which FPL seeks confidential
classification highlighted. This document is to be

treated as confidential.




Attachment B) An edited Copy of FPL'’s Septembcr, 1994 Form 423-
l(a) with the information for which FpL seeks
confidentijal classification edited out. This
document may be made publijc.

Attachment C) This document is a 1line by 1line Justification
matrix identifying each item on FPL'sg Form 423-1(a)
for which confidential Classification ig sought,
along with a written explanatijion demonstrating that
the information is: (1) contractual data, that (2)
the disclosure of which would impair the efforts of

Attachment D) The affidavit of pr. Pamela Cameron. Dr. Cameron’s
affidavit was Previously fjled with FPL’s original

Request For dential rtain
Informati %_Bmmn&n_mg_szgmmmi' on’s _Form 423-
d(a) on March S5, 1987, in this docket. It is
refiled with this request for the convenience of

the Commissjon. Attachment E updates Dr. Cameron’s
affidavit.

Attachment E) The affidavit of Eugene Ungar.

5. Paragraph 3 identifies the two prongs of §366.093(3)(d),
F.S., which FPL must establish to Prevail jin jtg request for
confidentijal classification of the informatjon identifjed by
attachments A and C. Those two prongs are conclusijvely establ ished
by the facts presented in the affidavits attached hereto as

Attachments p and E. First, the identifjeq informatjon is

contractual data. Second, disclosure of the information is

reasonably likely to impair FPL's ability to contract for goods and

services, as discussed in Attachments C, D and E.

6. FPL seeks confidentia) classification of the per barre)
invoice Price of No. 2 and No. 6 fuel, and related infornation, the

Per barrel tcrminaling and transportation charges, and the per
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b rrel p‘trol‘um inspection charges delineatgd on FPL’s Form 423-

A
l(a) Fu®1 Report as more specifically identified by Attach.ents

a
nd C.

7. The confidentijal nature of the No. 6 fuel oil information
FPL seeks to protect is easily demonstrated - once one understands

the nature of the market in which EPL as a buver must operate. The

market is No. 6 fuel oil in the Southeastern United States and that
market is an oligopoiistic market. sgg__ggmgzgn__gng*_unggx
affidavits. 1In order to achieve the best contractual prices and
terms in an oligopolistic market, a buyer must not disclose price
concessions provided by any given supplier. Due to jits pPresence in
the market for No. ¢ fuel oil, FPL is a buyer that js reasonably
likely to obtain Prices and terms not avajilable to other buyers.
Therefore, disclosure of such prices and terms by a buyer, like FPL
in an oligopolistic market, such as No. 6 fuel oil, is reasonably

likely to increase the price at which FpL can contract for No. 6

fuel oil in the future.

8 The econo™ic principles discussed in paragroph 6 and Dr.
1
Caleron's affidavit are ©qually applicable to FPL’s contractua
nd
data relacing to terminaling and transportation charges, .

patroleum insp®ction services as described in E. Ungar’s affidavit.

9 The Co™®jssjion need only make two findings to «;rant

f tion
confid®ntial classification to the No. 6 fuel oil in O\ma
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identified as confidential in Attachnents c and D. to wit:

(a) That the Mo. © fuel oil data identified is contractual
data.

(b) That FPL’S ability o procure No. 6 guel oil, terminalinq
and transportation services, and patroleu- jnspection
services is reasonably 1ikely to be impaired py the
disclosure of the information identified pecause:

(1) The markets in which FPL, as 3 puyer, must procure
o. © fuel oil, terminalinq and tranSportation
services, and fuel inspection services are
olqupolistic; and

(ii) pursuant to economic theory, 3 substantial puyer in
an oliqopolistic market can obtain price
concessions not available ro other buyers. the
disclosure of which would end such concessions,
resultingd in higher prices to that purchaser.

10. The confidential nature of the No. 2 fuel oil
information, identified in Attachments A and C as confidential
information, is inherent in the pidding process used to procure No.
2 fuel oil. without confidential classification of the price FPL
pays for NO. 2 fuel oil, FPL is reasonably 1ixely to experience a
narrowind of the bids of fering No. 2 fuel oil. The rangeé of bids
is expected to converge on the last reported public price, thereby
eliminating the probability that one supplier will substantially
underbid the other suppliers pased upon that supplier's own
economic situation. igg_ungg;ﬂgijjgggj;. Consequently, disclosure
is reasonably 1ikely t° jmpair FPL’S ability t° negotiate future

No. 2 fuel oil contracts.



That the No., fue) oil data identifiod is
contractual data; and

That FPL'g ability to Procure No. fue] oil jg

roasonably likoly to be impaired by the disclosure
Of the intormation identitied bccause:

(i) the biddinq Procesg throuqh which FpL Obtajng
. 2 o i

No 1l o0j) S n €asonap @Xpecteq ¢
Provijge the ]loyw St bjqg Possjpie i Closure
of € last y; ing pj + in f ma
Publjc through disclosure of FpL/g Forn 423
l(a)



Date: November 9, 1994

Florida Power ¢ Light Company
O. Box 029100

Miamj, Florjda 33102-9190

(305) 552-2724

Florjda Bar No. 086918)
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OcCket No, -Ei
Ovember, 1994
J wtlcltlon f onﬂdentlmllty for Soptembor, 1994 Report
FQRym UNg(s) CoLumMN BATIONA ¢
423-1(a) 8-29 H (1)
423-1(3) 8-29 ! (2)
423-1(a) 8-29 J
423-1(a) 8-29 K (2)
423-1(a) 8-29 L (2
423-1(a) 8-29 M (2), (a)
423-1(3) 8-29 N (2), (s)
423-1(3) 8-29 P (6). (7)
423-1(a) 8-29 Q (6). (7)
423-1(a) 1.7 H, i, K (L N, R (8)
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ Ratlonale for conﬂdemiallty
(1) This in rMation Is Ntracty, nfor, ation wh + if mage Public, Oulg impajr the
efforts of (FPL} 1o Ntract o or seryi on favorapg erms.* g ion
366. 3 (3) (9), F.S. form Jelingay S th nce FPL Paid for No
6 fug oil arre| f, h nts from Pecific Supplig is mforman‘on
Would a1 Pplie an indiyig ligr's p the Marke¢
Quote for 4, te of gy d réby ges INe the o ing formyia
®en Fp and thgy I
Contr. pnic 9 formy, generally co t Ponents. which are: (1)
Markup in th ket qu Price for ¢y, day (2) atrg Pontation harge 1o,
delivery at an Chos pon deliy unts ualit Justmeny
co Ponents qf | price ntr Ormulag Paragraphg and 4
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(2)

3)

(4)

(5)

(6)

Disclosure of the invoice price would allow suppliers to determine the contract
price formula of their competitors. The knowledge of each others' pnces (i.e.
contract formulas) among No. 6 fuel oil suppliers is reasonably likely to cause the
suppliers to converge on a target price, or follow a price leader, effectively
eliminating any opportunity for a major buyer, like FPL, to use its market presence
to gain price concessions from any one supplier. The end result is reasonably
likely to be increased No. 6 fuel oil prices and therefore increased electric rates.
Please see Dr. Cameron's affidavit filed with FPL's Request for Confidential
Classification which discusses the pricing tendencies of an oligopolistic market and
the factual circumstances which identify the No. 6 fuel oil market as an oligopolistic
market in the Southeastern United States. As Dr. Cameron's affidavit discusses,
price concessions in an oligopolistic market will only be available when such
concessions are kept confidential. Once the other suppliers !'earn of the price
concession, the conceding supplier will be forced, due to the oligopolistic nature
of the market, to withdraw from future concessions. Consequently, disclosure of
the invoice price of No. 6 fuel oil paid by FPL to specific fuel suppliers is

reasonably likely to impair FPL’s ability to negotiate pnce concessions in future No.
6 fuel oil contracts.

The contract data found in Columns | through N are an algebraic function of

column H. That is, the publication of these columns together, or independently,
could allow a supplier to derive the invoice price of oil.

Some FPL fuel contracts provide for an early payment incentive in the form of a
discount reduction in the invoice price. The existence and amount of such

discount is confidential for the reasons stated in paragraph (1) relative to price
concessions.

For fuel that Coes not meet contract requirements, FPL may reject the shipment,
or accept the shipment and apply a quality adjustment. This is, in eftect, a pricing
term which is as important as the price itself and is therefore confidential for the
reasons stated in paragraph (1) relative to price concessions.

This column is as important as H from a confidentiality standpoint because of the
relatively few times that there are quality or discount adjustments. That is, column
N will equal column H most of the time. Consequently, it needs to be protected
for the same reasons as set forth in paragraph (1).

This column is used to mask the delivered price of fuel such that the invoice or
effective price of fuel cannot be determined. Columns P and Q are algebraic
variables of column R. Consequently, disclosure of these columns would allow a
supplier to calculate the invoice or effective purchase price of oil (columns H and
N) by subtracting these columnar vanables from column R.




7)

Terminaling and transportation services in Florida tend to have the same, if not
more severe, oligopolistic attributes of fuel oil suppliers. In 1987, FPL was only
able to find eight qualified parties with an interest in bidding either or both of these
services. Of these, four responded with transportation proposals and six with
terminaling proposals. Due to the small demand in Florida for both of these
services, market entry is difficult. Consequently, disclosure of this contract data

is reasonably likely to result in increased prices for terminaling and transpontation
services.

Petroleum inspection services also have the market characteristics of an oligopoly.
Due to the limited number of fuel terminal operations, there are correspondingly
few requirements for fuel inspection services. In FPL's last bidding process for
petroleum inspection services, only six qualified bidders were found for FPL's bid
solicitations. Consequently, disclosure of this contract data is reasonably likely to
result in increased prices for petroleum inspection services.

(8) This information is contractual information which, if made public, "would impair the

efforts of [FPL] to contract for goods or services on favorable terms.” Section
366.093 (3) (d), F.S. The information delineates the price FPL has paid for No.
2 tfuel oil per barrel for specific shipments from specific suppliers. No. 2 fuel oil is
purchased through a bidding process. At the request of the No. 2 fuel oil
suppliers, FPL has agreed to not publicly disclose any supplier's bid. This non-
disclosure agreement protects both FPL's ratepayers, and the bidding suppliers.
As to FPL's ratepayers, the non-public bidding procedure provides FPL with a
greater variation in the range of bids that would otherwise not be available if the
bids, or the winning bid by itself, were publicly disclosed. With public disclosure
of the No. 2 fuel oil prices found on FPL's Form 423-1(a), the bids would narrow
to a closer range around the last winning bid eliminating the possibility that one
supplier might, based on his economic situation, come in substantially lower than
the other suppliers. Non-disclosure likewise protects the suppliers from divulging

any economic advantage that supplier may have that the others have not
discovered.




---------.--...---------------------.--------. ..................

FORM INE COLUMN DATE
423-1(a) 8-9 H-N 3/16/95
423-1(a) 10 H-N 3/15/96
423-1(a) 11-29 H-N 03/31/95
423-1(a) 8-29 P 331799
423-1(a) 8-29 Q 06/30/-96
423-1(a) 1.7 H.LKLNR 033195
Rationale: T

FPL requests that the confidential information identified above not be disclosed until the
identified date of declassification. The date of declassification iS determined by adding
6 months to the |ast day of the contract period under which the g00ds or sefvices
identified on Form 423-1(a) or 423-1(b) were purchased.

prior to the end of such contracts, However, on occasion some contracts are not
renegotiated, until after the end of the current contract period. In thoge instances, the
contracts are typically renegotiated within sijx months. Consequently. itis necessary to
maintain the confidentiality of the information identifieq as confidential on FPL's Form 423-

1(a) or 423-1(b) for six months atter the end of the individual contract period the
information relates to.

these types of Purchases to allow FPL to utilize its market presence in gaining price
concessions during seasonal fluctuations in the demand for No. 6 fuel oil Disclosure of
this information any sooner than six months atter completion of the transaction is

4




reasonably likely to impair FPL's ability to negotiate such purchases.
The No. 2 fyel oil pncing information appearing on FPL's Form 423-1(a) or 423-1 (b), for
the contract is in effect, plus six months. Disclosure of pncing information during the

Contract period or prior to the negotiation of 3 néw contract is reasonably likely to impair
FPL's ability to negotiate future contracts as described above.

FPL typically negotiates its No. 2 fuel oil contracts prior to the engd of such contraceg.
However, on Occasion some contracts are not negotiated, until after the end of the current
contract period. In those instances the contracts are typically renegotiated within gjx
months. Consequently. itis necessary to maintain the confidentiality of the information
identified as Confidential on FPL's Form 423-1(a) or 423-1(b) for six months after the end
of the individual contract period the information relates to.
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ATTACHMENT D

SEFORE THE
FLORIDA PUBLIC SERVICE COMMISS|ON

) AFFIDAVIT
DISTRICT OF COLUMBIA ) s Docket No. $70001-£1

)

Before me, (he undersigned Authority, Pamels . Cameron appeared, who
being duly sworn by me, said and testified:

L INTRODUCTION

N.W., Suite 600 South, Washinglos, D.C. 20036. | am employed by the National
Economic Research Associates, loc. (NERA) a5 o Seaior Analyst. | received my B S.
in  Business Administratioa from Texas Tech University in 197, my M. in
Economics (rom the University of Oklahoma ia 1976 and my PAD. in Economics
from the University of Oklahoms ia 1935, My major fields of study have been
Industrial Orgaaization, Public Finsace and Ecosometricy.

Since 1982, 1 have beea employed by economic and regulatory consulting
firms providiag services relatiag 1o utility regulation. 1 hgve directed numerous
Projecu includiag market scalysis, gas 3cquisition and contract atgotiation, and
alternative fuels evaluatiog.

I have beea asked by Florida Power aad Light Compaay (FPL) to evaluate
the market in which FPL buys fuel oil and 1o determioe what impact, if any, public
disclosure of certgin fuel transaction daa is likely o have oa FPL and its
ratepsyers. Soecifically, the data I wil) address is the detailed price information
reported on Florida Public Service Commission Form 423s.
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The impact of public disclosure of price iaformatioa depends os the

structure of the markets iavolved. In the following sections | discuss (he economic

framework for evaluating the structure of markets, the role of disclosure in
oligopolistic markets and review the circumstances of FPL's fuel oil purchases using

this framework. The final section summarizes my coaclusions.

. THE ECONOMIC THEORY OF MARKETS

Economic theory predicls that the behavior of iodividual firms and the

consequent market performance will be determined largely by the structure of the

relevant market. The structure of markets range from highly competitive to virtual

monopoly depending upoa such factors a3 the number and size of firms in the

market, the heterogeneity of products and distributioa channels, the ease with

which firms can eater and leave the market, and the degree to which firms and
consumers possess information about the prices and products.

Using these four basic criteria or characteristics, economists distinguish

competitive, oligopolistic and mooopolistic markets. For example, a competitive
market is characterized by the followiag (1) (irms produce a homogeneous product;

(2) there are maay buyers and sellers 30 that sales or purchase of each are small

in relation to the total market (3) eatry into or exit from the market is aot
coastraioed by economic or legal barriers; and (4) firms and coosumers have good
informatioa regarding alteraative products and the prices at which they are
available. Uader thess circumstances individual buyers and sellirs have only an

imperceptible influenoce on the market price or the ictions of others ian the market.

Each buyer and seller acts independently since those actions will not affect the

market outcome.

Aa oligopolistic industry is one in which the aumber of sellers is small

enough for the activities of sellers to affect esch other. in the output or

nera




the price of oae firm will affect the amouats which other sellers caa sel) and the
Prices that they cas charge.  Oligopolistic industries may sell either differentisceg
or homogeaeous products aad are usually characterized by high barriers 1o eatry.
Because of the interdependence of suppliers, the exteat to which they are informed
with respect to the actioas of other parties in the market will affect their behavior
and the performance of the market.

A monopolistic market is 008 in which a single seller coatrols both the
Price and output of o product for which there are no close substitutes. There are
also sigaificaat barriers to preveat others (rom eateriag the market. la this
instance, the seller knows the details of each ransaction and there is no clear
ddvantage to the buyer in keeping these details confidential.

It is clear evea from this brief discumion that a determination of the
likely effect of the disclosure of the terms and coaditions of transactions depends
on the type of market iavolved. g determining the structure of FPL's fuel oil
market, | have reviewed the sellery 3ad buyen operating ia these markets, the
homogeneity of the product, the factors goveraing eatry or exit from the markets
and the role of information. The review indicates that the fuel oil market in which
utilities in the Southeast purchase Supplies is oligopolistic. That i, the actions of
one firm will affect the pricing asd output decisions of other sellers. The
interdpendence among fuel oil suppliery is compounded by the preseace in the
market of a few very large purchasers, such a3 FPL. The following sections

describe the detils of ag eladoratios of the consequences of transaction disclosure

in this type of market, my market evaluation and my conclusions.




i1l. EFFECT OF DISCLOSURLE IN OLIGOPOLISTIC MARKETS

A brief review of the role that secrecy plays ia oligopoly theory is
helpful ia understanding the pricing policies of oligopolists and the predicted impact
oa (uel costs.

Aa oligopolistic market structure is characterizad by competitioa or

rivalry among the few, but the oumber of firms in a market does not determine

conclusively how the market functioas. In the case of oligopoly, 8 number of

outcomes are possible depeading upoa the degree to which the firms act either as
rivals or as cooperators. Sellers have a commoa group interest ia keeping prices
high, but have a coaflict of interest with respect to market share.

The management of oligopolistic firms recognizes that, givea their mutual
interdependence, profits will be higher whea cooperative policies are pursued than
when each firm acts only in its owa narrow self-interest. If firms are cffered the
opportunity to collude, oligopolistic markets will tend to exhidbit a teadency toward
the maximizatioa of collective profits (the pricing behavior associated with
monopoly). However, coordinatioa of pricing policies to maximize joint profits 1
not easy, especially where cost and market share differences lead to conflicting
price and output prefereaces amoag firms. Coordinatioa is coasiderably less
difficult whea oligopolists caa commuaicate opealy aad freely. But the antitrust
laws, which are coocersed with inhidbitiag mooopoly pricing, make overt cooperation
unlawful. There are, however, subtle ways of coordinsting pricing decisions which
are both legal and potentially effective if discipline caa be maintaioed.

One means of coordinating behavior without runaning afoul of the law is
price leadership. Price leadership caa generally be viewed as a public signal by
firms of the changes in their quoted prices. If each firm knows that its price cuts

will be quickly matched by its rivals, it will have much less iocentive to make them.

nersx




By the same logic, each supplier kaowy that its rivalg 38 susisip 5 higher price
quote oaly if other firms follow with @atching prices.

Focal poiag pricing is 800ther ¢xample of oligopolistic pricing ¢hae aliowy

coordination withoy¢ violating the antitruse lawy, Here,

By setting iy
price at some focal poja, 3 firm cacitly encourages rivais 1o follow gyij¢ withoyt
vadercutting, The posted Price published for Various grades of fuel oil Oy region
would serve a9 , focal point for that areq. Other types of focal poing iaclude

SOverameant- g ceiling pricey. By

adhering o these aCcepted targers, coordination g facilitated *d price warfare g

discouraged.

While oligopolisey have iocentives (o Cooperate g maiataining Prices

above he competitive |eve, there are 50 divisive forces There are several
conditioas which limit the likelihood ang e(fectivenesy of Coordination, 4l of which
ire related o (pg ability of o single firm 1o offer price concessions withoye fear of
retaliatiog. They iaclude (1) a significage aumber of sellery; (2) heterogeae;ry of
produces; () high overhead oy coupled wich adverse businessy coaditions; (4)
lumpiness apng iafrequency ;q the purchase of products; and (s) 36CreCY 20d recalia-
tion lags.

i8S the number ead sizg distridution of firms ja (pg market.  The greater the number
of sellers in o market, evirything eise the fame, the more difficult ¢ i t0 maintgin
3 noncomperitive of above-cogt Price.  As (he aumber of firms increases 3pg the
market sharg of esch diclings, firms are increasingly Pt 0 ignore the offect of

their pricing and Output decisions og the actions of other firms. |q addition, as the
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aoumber of (irms increases, the probability increases that it least o080 (irm will ha,q

loer thas averags costs aod aa aggressive pricing policy. Therefore, aa oligopolist

in as industry of 15 firms is more likely to offer secret discounts and less likely to

be discovered than an oligopolist in as industry of only three firms.
B. Product Heterogeaelty

If products were truly homogeaeous orf perfoct substitutes in the

consumir's mind, price would be the only variable with which firms could compete.

This reduces the task of coordinating, for firms must consider only the price

dimeasioa. Whea products are differentisted, the terms of rivalry become
multidimensional and coosiderably more complex.
C. Qvsrhead Costa

The ability of oligopolists to coordinate is affected in a variety of ways

by cost conditions. Generally, the greater the differences in cost structures

between firms, the more trouble the firms will have maintaining 8 common price

policy. There is also evidence that industries characterized by high overhead costs
are particularly susceptible to priciog disciplinse breakdowns whea 13 decline in
demand forces the industry to operats below capecity. The industry characterized
by high fixed costs suffers more whea demasd is depressed because Of strong
inducemeats towurd price-cuttiog and 2 lower Moot (marginal cost) to price
decreases.  (Price-cutting will be checked at higher prices whea marginal costs are
high and {izxed costs are relutively low.)
D. Lumalasss. and Infreanency of Ordens

Profitable tacit collusioa s more likely whea orders are small, frequent
and regular, since detection and retaliation are easier under these circumstances.
Any decision to undercut a price on which iodustry members have tacitly agreed

requires a balancing of probable gains against the likely costs. ™ gaia from

nerg
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it follows ™ raMr thas risk s unprofitable price bdettle firms may cease
offering coocessions.

It is not in the long-rua interest of the firm coosidering pcic.o
concessioas to initiate price cuts which would lead t0 lower market prices generally
or ruinous price wars. Il knowledge of price coocessions lesds other sellers to
reduc® price accordingly, the price-cutting Cfirm will lose the market s_hate
advantage it could have gained through secret price shadiag. [ndustry proﬁ_u will
be lower due to the lower price levels. Therefore, givea that any price concessions
will be disclosed, the most profitable strategy is more likely to be to refraia from
offering price concessions. Eliminating opportunities for secret actioa (by discl«in_.

price, for example) would greatly reduce the incentive to oligopolists to offer price

concessions.

IV. MARKET EVALUATION

Alter reviewing the theoretical Criteria used by economists to evaluate
market structure with FPL peronael knowledgeable in the ares of (ossil-fuei
procurement. | requested 3nd was provided with essential market data nacessary to
analyze the market ia which FPL purchases No. 6 fuel oil (resid). These data,

together with other published iaformation, were used to determioe the structure of

the market.

A. Market Stracturs
The product uader consideration 8 resid and its primary purchasers are
utilities. FPL is located in the Southeast and. because of its geographical location,
purchases resid primarily from refineries in the Guif Coast area or the Caribbean.
Transportation costs limit the market to these arems, although it may be possible to
pick up distressed cargoes from other locations oa the spot market. Other major

purchasers of resid from the Guifl Coast and Caribbean are utilities ia the
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area

ind is, therefore, o ost importer of resig (rom the Gulf Coast a0d (oreiga uppliers.
Therelore, the Northeast ang Southeast are separate, but related, @arkets.
FPL purchases resid ia very large quaatities

(100,000 to 200,000 barrels or more). [a 1986, FpL purchased 25,460,637 barrels of

low-sulfur resid, the @ajority of which (68 perceat) wag yader Medium-term (one-
10 two-year) contracts. The remainder was purchased oa (he DOt market. There
are very (ew bduyers of te3id ia the market who

levels consumed by Fpr. Table | showy

size. Only one of the other ytilities i located in the Southeasg.
The eatry requirements for sellers in this market e substantial.  Sejiery
Must de capabdle of meeting all of the utility'y specifications including Quaatity and

quality (for ¢xample, mazimum sulfur, ash and water coateat). Suppliers muse either

The capital reQuirements associgted with buildiag or buying a refinery are
certaialy subsiancisi. Asother vigble option (or eatry iato this market would be as
8 reseller, blender o tradee.  All of these participation levels would require g
financial position g the oil o be soid. At this level, the entrant would gather
cargoes (rom refiners or other traders ang blead (if ntquired) o marketable
sPecifications. The primary facilities requirement would be storage tanks to hold oil

for resale or o blend cargoes. Assuming the entraat intends 10 sell ¢ utilities,
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the misimum purchase quaatity would be approximately 100,000 to 110,000 bdarrels.
This would represeat ooe barge lot. It s possible to lease tamks with agitators for
blending. The most flexible approsch would be to lease a 250,000 darrel tank. This
would accommodate two barge loads or one medium capacity vessel. The cost for

250,000 darrels of leased storage would be approximately 30.01 per Ddarrel per day or

$0.30 per barrel per month. Total tank cost (assuming full utilization) would be

approximately $75,000 pec month.

The prospective reseller would also need to have opea lines of credit to
finance oil purchases until paymeat was received from the custcmer. Assuming the
entrant intended t0 move a3 minimuam of 1,000,000 Ddarrels per month, it would be
necessary to finance approximately 315,000,000 for 35 to 40 days.

Although the current barrviers to eantry into this market as a refiner or
reseller are substantial, they would be evea higher except that the depressed state
of the oil industry has created surplus refinery capecity and increased the storage
tank capecity available for leass. The cost of these facilities will increase as the
oil industzv improves and the curreat surplus availability diminishes. Thus, it is
reasonable to anticipate that future eatry conditions will be more, rather thaa less,
restrictive.

A tew compaay couid also eater the market as a broker 3tlling small
cargo lots 10 utilitiee. Ia this cuse, the broker would oot have to take a financial
position with the product and would act as a s um— a refiners and/or
resellers and customers. The primary barrier to eatry at this level would be the
geed 0 have established contacts with refintrs, traders and potentidl customers

normally active ia the market. However, this may not be a very viable app

an entering compeny expects to make utility sales. For example, FPL has inforfied
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me that they sre hesitant to deal with a broker who does oot actually hold title to

the oil being sold as this would be considered a high-risk source.

Table 2 preseats a list of currently active (irms capable of supplying
resid to the southeastera utility market oa a coatract basis. This list represeats
the (irms preseatly capable of supplying the southeastera utility market. Some of
these firms also supply resid to the market ia the Northeast. The list of potential
contract suppliers to FPL is somewhat shorter. For example, because of the low-
sulfur requirement, Lagovea S.A. is oot a preseat supplisr to FPL. but could supply
other area utilities with less restrictive sulfur specificatioas. Lagovea refines
Venezuelna crude oil which has a high-sulfur content. Others, such as Sergeant Oil
and Gas Compaay and Torco Oil Company, sell primarily t0o US. Gulf Coast
resellers, but could supply utilities that have their own transportatioa and buy ia
sufficiently large quantities. la its last. request for bids to supply requirements for
1987 and/or 1988, FPL received 12 proposals. Under circumstances where only 12 t0
20 firms compete for sales ia a market dominated by a few large purchasers, each
firm will be coocerned with the actioas or poteatial reactions of its rivals. The
loss of a large sale, such as aa FPL coatract, would uadoubtedly have a significant
effect on the market share of that (irm.

Some refiners or resellers, though not ordinarily capeble of or willing to
commit the resources aecwxary to mest utility specifications in order to compet® in
the coatrsct market (or low-sulfur resid, may be poteatial spot market suppliers.
Table 3 lists firms in this category. The aumber of (irms ia this category is also
small enough that they must be aware of and consider the prices offered by the
others in their decisionmaking process.

The primary charscteristic which distinguishes oligopolistic markees is the

interdependance of the sellers ia the market. Clearly, ia view of the relatively
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small aumber of sellers, the restrictioas on eatry and the small aumber of large

buyers, the bids and prices offered by ooe furl oil supplier will have aa effect oa
the pricing policy and the qQuantity sold by the remaining sellers. A (irm wishing to

sell resid to FPL ia this market canoot igoore the actioas or pricing decisions of

other firms and reasonably expect to profit ia the long term.

B. Elfsct of Disclosurs
In Sectioa III, the role of disclosure aad the factors conducive to price-
cutting in oligopolistic industries was discussed. The acalysis indicates that the
factors which (acilitate secret discounting are also preseat ia the southeastern

market (or resid. As discussed, there are currently 12 to 20 (irms capable of

supplying resid ia this market. Resellers or brokers will have differeat cost
structures thaa refiners. The oil industry is typically classified a3 a high overhead
cost industry. Contracts for resid are large and infrequeat. The probeble net gains
from discounting are greater where orders are large and infrequent. In the absence
of public disclosure, price coacessions could reasonadbly be expected to remain secret
for at least ooe to two years uoder a long-term contract. And finally, the expected
gains to undercutting the industry price to a large buyer such as FPL would be
large il secrecy could bde assumed. All of these market chaiacteristics which are
present in the southesstera resid market are cooducive to the granting of pricit
concessions. A limiting (ector, however, may be disclosure or the lack of secrecy
since price concessions 1o g singular large buyer such a8 FPL could meas a
significant loss of sales for the remaining sellyrs.

The analysis of the fusl market in which FPL competes indicates that

sellers have a strong inceative to graot price concessions, but are most likely to

grant them only if secrecy can be agsured.
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v. CONCLUSION

Thaory Predica  (ag o
Purchaseg ia oligmhﬁe mam

"™ Srmatiog
will sreatly jimie OPPOrtunitieq for secrec Price Coocemingg This theory i oveq
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NOITH RN AND SOUTHI‘ST[IN
UTIUTI CONBUM'NG APPlOX TRLy
300.000 Banp LS PLUS PITIOLIUM rep NTH
July th'o.gl Sopu-bor 199
Numbor of Ave
D.livory Barrey Sulfy,
Wiiti ; : | : _
WMﬂn (Pm:ont)
() 2) 3) 4)
Floe; 3ad Lighe
Comou
July ] Florige 2.920.% 0.83%
Augug, 9 F'Ioﬂ'd. | .ou.ooo 0.84
Dlem by, 9 Floriqg 1.2&.@ 0.8)
Cangg tric Comuay
July | Ma.ghuum 868.000 2.03
Augug, i Mnnghmm Lau.m 2.09
Ntrgy Hudson 9 ang
Elecm'c Com ay
July 2 New Yorg 902.% 1.32
Auguge 2 W York I.OIZ.M 1.3}
Plemdg, 2 New York 1.23
ey
Comtnon alth g, L Ca.“.,
July 8 Nligog 3e7, 700 0.67
Con Ligh, ang Powyy
Company
Augug, k) Coll'm'nt 696,000 0.99
onso); isog Coomy of
Niw York
July 9 New York 1.220.0m 0.29
Auguse 9 New York l“,Om 0.2
Scpumbor v New York Lnn.m 0.2¢
3.141.000
nNe rar



Pege 2 of
NORTHEASTERN AND SOUTHlBTIIN
UTILITILS CONSUMING APPIOXIMATII.Y
500,000 BARRELS PLUS PITROLEUM PIR MONTH
= July through September 19gs
Number of Average
- D¢I§Vcr7 Barrels Sulfur
-_____mulmmm._____ ~Loings —dlate Burchased .cﬂn(' -
ercent
(1) 2) 3 (C))
Florida Power Corporatioa
July ? Florida 130,500 1.25%
September ? Floridg £43.900 .14
1,374,400
Long lslang Lighting Compeay
July 4 New York 1,499,000 2.20
August 4 New York 1,636,000 2.20
September 4 New York 422,000 2.30
4,007,000
New England Power Compaeny
July 2 Massachuserts 591,000 1.50
September 2 Massachusete £41.000 2.04
1,234,000
Praasylvania Power and Light
Compaay
July 6 Proasyivania 306,000 0.9]
August 6 Penasyivaaiq 1,393,000 0.89
September 8 Peansyivanig 507,000 0.89
2,506,000
TOTAL 21,976,800
Source: US. Depertment of Energy, Energy laformation Admiaistration, -

Enm..Qu.muz. Tadle 14, Third Quarter 1985,
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POTENTIAL SOUTHIAST RESIp SUPPLIERg

LONG-TEIM comam
F 4
Lon.-Tcr. Current o
T"ll!wruliol Previoys
Amerady Hogg Coroomool Yes Yes Yes
@oco Q) Commy Yes Yes No
Apex Oi Comuny No Yes Yes
Noreh Americy No Yes Yes
Be il Commy No Yes Yes (current)
Challoulr Petroley USA), Inc No No
Chevrog laterageio il Commy No Yes No
readog keting, [ac No No
Eastern Seadboerq Pevoleum Compeny No No
Globe) Petroley Corporatioa No No
Hil Putroiey Co y Yes No
Och Fuels, Yes No No
Lagoven s A, Yes Yes No
*w Englang Petroleym Company No No Yes
etrobrag Brazil) Yes Yes No
Phibro Dum'bucon Coroontiol No No
llop troleym Compny Yes Yes (curren)
rgeaat Qi) ad Ggg Coumy Inc No Yes
tiones [q roil, Iac, Yes (currear)
Sua Oil Tnding Conouy No
Tauber Oy Ompeay No No
Torco 0i) Co-my No No

Source Daa Provided by Florida Power 3nqg Lighe Company,
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POTENTIAL SOUTHEAST RESID SUPPLIERS

SPOT MARKET
Long-Term
: Transportation
Active Comaany Refinsc (Qwn or Lease)

(1) (2)
Amerada Hess Corporatioa Yes Yes
Amoco Oil Compeny Yes Yes
Apex Oil Company No Yes
B.P. North America No Yes
Belcher Oil Company No Yes
Challeager Pstroleum (USA), loc. No No
Chevroa International Oil Compaay, Inc. No Yes
Clareodon Marketing, loc. No No
Eastera Seaboard Petroleum Compaay No No
Hill Petroleum Compeay Yes No
Koch Fuels, Inc. Yes No
Lagovea S.A. Yes Yes
New England Petroleum Company No No
Phibro Distributors Corporatioa No No
Scallop Pétroleum Compaany No Yes
Sergeant Oil and Gas Compeay, Inc. No No
Tauber Oil Compeny No No
Transworld Oil (USA), lac. Yes No

Source Data provided by Florida Power and Light Compeay.
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ATTACHMENT g
BEFORE THE
FLORIDA PuBuC SERVICE COMMISSION

STATE oF FLORIDA)

AFFIDAVIT
COUNTY oF DADE )

Docket Ng. 940001-E|

In January of 1988, | was Qiven

""BUU rasponsibility 1or being Team Leader for FPL's Forecast
TR Board Task Team.

In September of 1988, | was nameg Principai R
In June of 1989, | was given the =

ity for the Rege mwOp M e Fugl
Resources Departmen.

In July of 1991, | was namegd Principas
In Octobar of

rch 4, 1587 The conditions cited
in Dr. C

n which FpL buys tuel oil 15




Ungar Attidavit
Page 2

Northeast. Of the 4 utilities who had residual fuel oil purchases of more than 6 million barrels
in 1993, FPL is clearly the single largest buyer, especially in the Southeast

B. Table 2 attached hereto is an updated version of Dr. Camegron's Table 2 (Contract Suppliers)

residual fuel oil 10 the Southeastern utility market on a contract or spot basis. Circumstances
today do not require a differentiation of suppliers between the contract and spot (one dakvery
contract) markets. Since some of these suppliers cannot aways meet FPL's suMtur
specifications, the list of potential contract suppliers to FPL is so oner. In 1986. there
were 23 potential fuel oil suppliers to FPL; in 1994, there are currently 29 potential fuel oil
suppliers. Inits current request for bids to supply a portion of FPL's fuel o1l r

contract for the 1993 through 1995 period, FPL recewved 5 proposals. U “«Ces

each firm (supplier) will be concerned with the actions or po

Tha intormation shown in columns P and Q of the 423-1(a) r&po

terminaling and transportation markets and the fuel ol volume & 987, FPL
was : to find eight qualfied parties with an interest in t«ad Shon
. Of these, four responded with transportation propo -2

mall demand in Florida for both of thase services ma B

of this cantract Jata is reasonably likely 1o result in increased prices # . rtation
Peatrok?um inspection services also have the market cha o! an Due to the

amber of fuel terminal operations, there are corres ction

services. In FPL'S 1ast bidding process for

were found for FPL's bid solicitations. Con actual information (i.e., prices,
larms and conditions) of these sarvices would hav = ability to contract
for such se» for residual (No. & in Dr,

Camaron’
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1o result in a withdrawal of price conc@ssions to that buyer, thereby 1mpainng

avalable 10 SUpplErs 1S evidanced by the

prnice of tuel oil.
pphers, several services arose which compiied @anag
= expect that a similar “cottage

@rgtore

the otiate contracts in the future.
eftect of making information of this nature
oil -ation of FERC form 423 Thw
&
ul e FPSC 423-1(a) or 423-1(b) data were mad
of

detnment to FPL's ratepayers.

4ll be made readlly avalable to the tuel supplers, and this will uitimately act as a

The information which FPL seeks 1o protect trom disclosure 1S contractual data that is treated by

FPL as proprietary confidential business information

Access within the company 10 this information is

rastncted. This nformation has not, to the pest of my knowiedge, been disclosed elsewhere. Furthermore,

pursuant to FPL's fuel

ot the information dentitied as confidential in Attachments

Confidential Classification.

The pricing information appearing on FPL'
classification is sought should remain confidential for the uma period the
months. Disclosure of pricing information during the contract period or priof to the
contract « reascnably likely to impair FPL's ability t0 negotiate future contract

FPL typically negotiates naw residual (No. 6) tusl oil contracts ant ris
prior to the end of existing contracts. Howaver, on occasion some annifar:
until afier the end of the contract period of éxisting contracts.

typically negotiated within the naxt six months. Conseaquently,

contracts, FPL is obligated to use all reasonable

ettorts to maintain the confidentiakty

A and C ot FPL's Request tor Specitied

s Form 423-1(a) or 423-1(b) tor which contidential
contract is in effact, plus Six
negotiation of a new
above
' g@rvices contracts
=1a @re not finakzed
In those instances. the new contracts are
18 néc =1

i Ity

of the intormation identified as contidential on FPL's Form 423-1(a) or 423-1(b) for six months after the end

of 4hg |Ndividyal contract pericd the Intorm3tion

@sidual (No. 8) tuel oil price information on tha Form 423-1(@a) or

not purchased i

B —

(]

423-1(b) for oif

ting contract. and the terms ot “nt under




1

confidential tor a period of six Months after the deivery. Six months s thg minimum amoynt of time
I or Confidentiality of these types of Purchases to aliow FPL to utilize S market presence in

@aining price concessions during seasona| tuCtuations in the demang for rés\dual (No. 6) fyel oil.

or the winning big by itsell, werg Pubiicly discipsed With pubiic giss 718 0. 2 fusl oit pricas toung

LU 1Y

c ¥i: I8 sought, shouig fémain confidential for the nme periog the contract Wus six
months Disclosure of pricing information during the contract period or prior @ ¥ new
Contract is réasonably likely 1o impair FPL's ability to negotiate tuture contr ., = Ues 11} ]
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FPL typcally negotiates its No. 2 fuel oil contracts prior to the end of such contracts. However, on

occasion some contracts are not negotiated until after the end of the current contract perod. in those
instances the contracts are typically renegotiated within six months. Consequently, it is necessary to
maintain the confidentiality of the intormation dentified as confidential on FPL's Form 423-1(a) for six
months aftar the end of the individual contract period the information relates to. Disclosure of this

intormation any sooner than six months after completion of the transaction is reasonably likely to impair

FPL's ability to negotiate such contracts

Further atfiant sayeth naught.

State of Flonda )

) SS
County ot Dade )

[
nc
The tforegoing instrument was acknowledged before me (h|52 day ot November, 1994 in Dade
County, Florida by Eugene Ungar, who is parsonally known to me and who did take an oath.

Notary
Public Title




JABLE]

NORTHEASTERN AND SOUTHEASTERN
UTILTES PURCHASING APPROXIMATELY
6 MILLION BARRELS PLUS PETROLEUM IN 1993

Florida Power & Light
Company

Canal Electric Company
Flonda Power Corporation

Long Island Lighting
Company

Sourca:

Flonda

Massachusetts
Flonda

New York

U.S. Department

(000)
37.902

7.688
10,786

9,747

of Energy,

Average
Sulhr
Lortepg

(Percent;
1.7

1.54
1.65

0.90

Energy Intormation

Administration, Elactric Pawer Manthiy, April 1994, Table

65




JABLE 2

POTENTIAL SOUTHEAST RESID SUPPLIERS

Amerada Hess Corp. YES YES/YES
BP North America YES YES/YES
Chevron Intarnational Oil Co. NO NO/YES
Clarendon Marketing, Inc NO YES/YES
Clark Oil Trading Company NO NOIYES
Coastal Fuels Marketing, Inc. NO YES/YES
Enjat Inc. NO YES/YES
Global Petroleum Company NO NO/YES
Internor Trade, Inc. (Brazil) YES NO/NO
John W. Stone Oil Dist. NO +O/NO
Koch Fuels YES OIYES
Kerr McGee YES O/YES
Las Energy Corp NO O/YES
Lyondell Petrochemical Co YES O/NO
Metallegelischatt Corp. NO O/NO
Northeast Petroleum NO NO/NO
Petrobras YES NO/NO
Petrokza NO NO/YES
Phibro Energy Inc NO NO/YES
Rio Energy Intarnational NO YES/YES
Stewait Petroleum Corp NO NOMNO
Stinnes Interoil, Inc. NO YES/YES
Sun Oil Trading Company YES NO/NO
Tauber Oil Company NO NO/YES
Texaco YES NO/YES
Tosco Oil Company YES NO/YES
Transworld Oil USA YES NO/NO
Trintoc YES NO/NO
Vitol S.A. Inc. NO NO/YES

Source: Data provided by Florda Power & Light Company (November 1, 1994)

Note: 1) T rves as
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BY cERTIFY that 2 true and correct copY of Florida power
& Light Conpany's request for Contidential Classlficatlon of the
4 -

Fors 23-1( for Se ¢ember 994, f a fFlorida
public Se i amission jrborne xpress. copies

Reques f onfide vial C} ssi!icati ich ytachmen A were
pailed h indi jduals 1ist 10w 11 his day ©

Mr pren ice pruitt
rbara z Florida plic service
Florld pli service Commlssxon cOmmisslon
101 Eas ines street 10 gast ine street
fFletcher puildind Fletcher puildingd
Tallahassee, 32399 Tallahassee, F 399
jonhn W. Hcﬂhlrter, Jr. gsquire Jack shreve, gsquire
Joseph - HcGlothlin, gsquire Robert Lanqtord, gsquire
Hcﬂhirter, Reeves HcGlothlin, office of public ounsel
pavidson: tc. 624 fFuller warre Bulldlnq
pP. O- 50 2 Blount str
Tampa., FL 33601-3350 Tallahasse . L 32301
G gdison Holland, gsquire Lee L- wills, gsquire
Beggs & James U- easleyY. quire
o. box 129 Ausley. M ullen, McGehee
Pensacola, B 3 576 Carother P octor
BoX 1l
Tallahassee, 32302
Ma) cary ders USAF G. SC udd gsquire
HQ US F/ULS, S 21 Reedy creek txlltles, inc.
Tyndall FB, L 32403—6001 o. BoX 40
Lake puena vista, FL 32830
Robert goldman, gsquir james A- cGee, gEsquire
vickers, arello, French & Madsen x 140
0. prave 6 st Petersbur " L 33733



Zori G. Ferkin, Esquire
Suth@rland, Asbill & Brennan
1275 Pennsylvania Avenue, N.W.

8th Floor
Washington, D.C. 20004

Anthony G. Tummarello
Director of Energy

Occidental Chemical Cor oratio
n

5005 LBJ Freeway ’

P. 0. Box 809050

Dallas, TX 75380-9050

SHF/ssk

Certif2.sep

Josephine Howard Stafford
Assistant City Attornegy
315 East Kennedy Blvd.
Tampa, FL 33615

gteven H.




