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Ms. Blanca S. Bayo, Director
Division of Records and Reporting
101 East Gaines Street
Tallahasgee, Florida 32399

Re: Docket No. 941101 -EQ, Petition of Florida Power
Corporation for determination that its plan for
curtailing purchases from Qualifying Facilities in

minimum lcad conditions is consistent with Rule 25-
17.08¢6, P.A.C.

pe

PR Dear Ms. Bayo:

A Enclosed for filing and distribution are the original and 1%
C'7 _.__copies of Orlando CoGen Limited’s Request for Official Recognition.
cr

e

Please acknowledge receipt of the above on the extra copy
gnclosed herein and return 1t to me. Thank you for your

f’fﬁi y ' Eﬁﬂ(g stance.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Florida Power
Corporation for determination that
its plan for curtailing purchases
from Qualifying Facilities in
minimum load conditions is
consistent with Rule 25-17.086,
F.A.C.

DOCKET NO. 941101-EQ

FILED: May 2, 1995

ORLANDO COGEN LIMITED’S

Orlando Cogen Limited (OCL), pursuant to rule 25-22.048(3),
Florida Administrative Code, and section 90.202, Florida Statutes,
requests the Commission to take official recognition of an order of
the New York Public Service Commission. As grounds therefore, QCL
states:

1. Via this motion, OCL asks the Commiesion to take official
recognition of an order of the New York Public Service Commission
issued on June 27, 1989 regarding curtailment. (The New York order
is attached). This order deale with some of the same issues which
the Commission will consider in this docket and is therefare
relevant to the Commission’s deliberations.

2. The standards for judicial recognition (which is
analogous to the action sought here) are set out in section 90.202.
Section 90.202(2) permits notice to be taken of the decisional law
of every other states. Section 90.202(5) permits recognition of
official actions of any legislative, executive or judicial
department of any state. The New York decision falls sguarely

within these sgtandards.

DOCLMIM. hi MRER-DATE

04273 MaY-28

FPSC-RECIRDS/REPORTING




3. All parties have been provided with timely notice of this

request via service of a copy of this motion and the attached

order.

WHEREFORE, OCL requests the Commission to take official

recognition of the New York Public Service Commission order.

L)ib&ﬁ %uuL&tJ
Joseph A. McGlothlin
Vicki Gordon Kaufman

McWhirter, Reeves, McGlothlin,
Davidson, Rief & Bakas

315 8. Calhoun Street

Suite 716

Tallahassee, Florida 32301

904 /222~-252%

and

Gregory A. Presnell

Linda Perez

Akerman, Senterfitt & Eidson, P.A.
255 S. Orange Ave., 17th Floor
P.O. Box 231

Orlando, Florida 32802

Attorneys for Orlando CoGen
Limited, L.P.




CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that a true and correct copy of Orlando CoGen

Limited’s Request for Official Recognition has been furnished by hand
delivery*, Federal Express**, or by U.S$. Mail to the following parties

of record, this _2nd day of May, 1995.

Martha Brown* , Richard Zambo, Esquire
Division of Legal Sexvices Richard Zambo, P.A.
Florida Public Service 598 S.W. Hidden River Avenue
Commission Palm City, FL 34990
101 East Gaines Street
Fletcher Building, Rm. 212 Michael O'Friel
Tallahassee, FL 32399 Wheelabrator Environmental
Systemsa, Inc.
James A. McGeex* Liberty Lane
Florida Power Corporation Hampton, NH 03842
3201 34th Street, -S.
St. Peterasburg, FL 33733 Suzanne Brownlesa#*
Suzanne Brownless, P.A.
Ansley Watson 2546 Blairstone Pines Drive
MacFarlane, Awvsley, Ferguson Tallahagsee, FL 32301
& McMullen
111 Madison Street, Suite 2300 Barry Huddleston
First Florida Tower, 23rd Floor Degtec Energy Company, Inc.
P. 0. Box 1531 2500 CityWest Boulevard

Tampa, FL 33601 ; Suite 150

Houaton, TX 77210-4411
Gail Fels . «. .
County Atto

Karla Stetter
Acting’County Attorney

530 Little Road

New:Port Richey, FL 34654
R..8tuart Broom

_ Verner, Liipfert, Bernhard,

‘ College’ ;- McPherson & Hand, Chartered
v'Third Floor B ’ ‘901 15th 8t., N.W., Suite 700
P. 0. Box 271 Washington, D.C. 20005
Tallahassee, FL 32302

v

M. Julianne Yard

Kelly A. Tomblin ’ Aspistant County Attoxney
Energy Initiatives, Inc. Pinellas County
One Upper Pond Road - * 315 Court Street

Pargippany, NJ 07054 _ Clearwater, FL 34616




Patrick K. Wiggina*

Marsha E. Rule

Wiggine & Villacorta, P.A.

501 E. Tennessee Street, Ste. B
Tallahassee, FL 32308

Bruce May*

Holland and Knight

315 8. Calhoun Street

Barnett Bank Building, 6th F1l.
Tallahassee, FL 32301

Robert F. Riley

Auburndale Power Partners,
Limited Partmnership

12500 Fair Lakes Circle

Suite 420

Fairfax, VA 22033

Nancy Jones

Polk Power Partners, L,P.
1125 U.S8. 98 South

Suite 100

Lakeland, FL 33801

Barrett G. Johnsont

Johnson & Associates

315 S. Calhoun Street

Barnett Bank Building, 34 Floor
Tallahassee, FL 32301
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Vicki Gordon Kaufman l’
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Proceeding an Motion of the Coexnissicom to Bstablish
Conditions Governing Curtailment Clauses in Contracts for
On-Site Generation

Case 88-B-081
New York Public Service Commission
1989 N.Y. PUC LEXIS 71
June 27, 1989

PANEL:
(*1}

COMMTSSTONERS PRESENT: Peter Bradford, Chairman; Gail Garfield Schwartz; Eli
M. Noam; James T. McFarland; Edward M. Kresky; Henry G. Williams

OPINION:
At a Session ¢of the Public Service Cormissian held in the City of Albany on
June 21, 1989

ORDER REJECTING CONTRACT COURTAILMENT CLAUSES
(Issued and Effective June 27, 19489)

BY THE COMMISSION:

BACKGROOND

Following the issuance cf the Interim Policy, ni the Niagara Mohawk Power
Corporaticn (Niagara Mohawk) added a clause to its standard contract offers co
alcernative power producers {APP) permitting the utility to curtail deliveries
of electricity from APP8 during periode when syetem locad is light. This
curvaclment clause s derived from a provieiou af the Public TUrility Ragulatory
Policies Act (PURPA) regulations, "which permit utilities to curtail when, due
Lo operational circumstances, purchages from Qualifying facilities will resulc
in costs greater than those which the utility would iacur if it did not make
such purchaseg.* 18 C.F.R. § 292.304(f) {1).

nl Case 28962, et al., Interim Statement of Policy and Order on Contracts for
the Purchase of Electricity Prom On-Site Generators (Issued September 28, 1387) .

Onder § 292.304(f), (~2) *operaticnal circumstances® exiat, for example,
when a utilicy would curtail generation from its owo "mugt-run® units during a
light-load period in order to take generation from APPs. Once curtailed, such
unitcs would not be available to generate when load rises away from che low load
point towards that day‘'s lcad peak. Under these circumstancea, the ucility,
instead of aveiding costs, would incur additicnal coste in securing subsgtitutes
for the unavailable must-run generation. In arder to sidestep such a *negative
avoirded cosv” predicament, § 292.304{f) permits a utility to curcail deliveries
from APPS and continue tc operate its own must-run geheration.

Curvailing deliveries fram APPe during light-locad periods enables a utilicy
to avoid curtailing production at its own must-run units. APPs, however, are

LEXIS:NEXIS LEXIS'NEXIS"  LEXIS*NEXIS
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generally paid only for electricity they actually deliver, and, if curtailed
when able to produce, will forgo revenues during such periods.

Because Niagara Mchawk’s curtailment clause raised camplicated gquestions of
law and fact, we instituted this proceeding to invegtigate curtailment iseueas,
rather chan addresseing the clause in the context of Niagara Mohawk contract
approval (*3} proceedings. Cage 88-E-081, Order Instituting Proceeding
(Iasgued May 20, 1988} (Curtailment Order}. HNiagara Mohawk contracts containing
the clauge were approved subject to the cutcome of this proceeding, pursuant to
PSL § 66-c.

After the proceeding was instituted, utilities other than Miagara Mohawk
began to include curtailmeant clauses in their contracts. Such contracts were
also approved contingent upan the ocutcome of this proceeding. Eventually, all
seven of New York’s major electric utilities pubmitted reports in this
proceeding justifying use of curtailment clauses. A number of APPs responded,
arguing that the utilitiee’ eubmittals were lagally and factually flawed. A
list of the parties, abbreviations and theixr filings and corments is attached as
Appendix I.

THR UTILITY FILINGS
In Gensral

All seven of Rew York’'s major elactric utilities forecast that operxatiocnal
circumstancas will occur in their service tarritories during light-load periods,
permitting them to curtail deliveries of power fram APPs. The utilities claim
that operaticorpal circumstances should be definecd broadly, so that they may
curtail purchases from APPS before curtailing their own muet-run ([*4) fosail
and nuclear unita, hydroelectric units and £irm off-system purchases.

Niagara Mohawks’s Filing

Niagara Mohawk states that operational circumstances will occur if ic 18
required to reduce the cumilated minimum gemeraticn from nuclear units, hydro
unics, must-xun fossil fuel unitcs, fixm off-system purchases from nuclear or
hydro sources, and any purchase from the New York Power Authority (NYPA) .
¥iagara Mohawk would implement curtailment based upon two contractual
definitione of operational circumatances. Curtailment Qrder at 3. Under the
firgt, the ‘optimum levels proviso,” Riagara Mohawk may begin to curtail APP
deliveries rather than reducing generation at hydro or nuclear plants belcw
optimum levels, assuming that the utilities' other must-run sources of
electricity should not be curtailed. Under the second definition, the "minimum
loading provisoc," Niagara Mohawk would curtail APP delivaries if the utility’'s
"minimum generation® operational at a given time, when cumulated with APP
generation operational at the same time, exceeded Niagara Mohawk’'s total load at
chat taime.

Niagara Mohawk also cumulates contracted-for APP generation as it grows over
the amcunt Niagara {<5) Mohawk asptimates will trigger operational
circumstancas, and then assigns the APPS into blocks (sized in ranges of MWa) .
Faor each af chese blocks, Niagara Mchawk designates a specific number of hours
during which it may refuse to take generxation from APPs assigned to the block.
The number of hours grows with each added block. APPe are placed in the blocks
on & first-come, firsgt-served basis, queued according co cthe date the

LEXIS-NEXIS LEXIS-NEXIS"  LEXIS:NEXIS
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vgenerncion contract is sigmed.

Hiagara Mohawk argues that we may approve these curtailment clauses, as we
are empowered to balance utility, ratspayer and APP interests in reviewing
contract provisions. Ses, PSL § §6-¢. Riagara Mohawk ccnicludes that ite
curcailmant provisions are “reascnable® under § 292.304(f), and proffers
evidence in support of thism conclusion. Niagara Mohawk claims that PROMOD
computer mxiel nne show that 900 MWs of APP penetraticn in 1990 will force the
utilicy to displace generarion from its must-run sources in at least 950 hours
during the year, and that APP penetration at a level as low as 500 MW will
result in some curtailment. n2

nZ2 These PROMOD runs were formulated using the assunmpticns for the "optimum
lavels proviso.* ([*6]

Niagara Mohawk includes hydro units, muclear units and firm purchases in its
minimum generation level. In addition, the utility desicnates, as must-run,
fossil units Huntley 67 and 68, Dunkirk 3 and 4, Albany 2z and Roseton 2,

Niagara Mohawk claimg that nuclear units are not designed to be cycled due to
“constraints of thermal margins, pre-conditicning of fuel, and Xenon
distribution.®” Niagara Mohawk also believes that cycling run-of -tha-river hydxo
units would result in spilling water over the dams, which the utility implies is
a cost. Niagara Mohawk does not reccognize sales to other utilities in computing
its minimum generation amount.

Niagara Mchawk hag developed power contrcl procedures to implement
curtailments. It concludes that its curtailment procedures are reasonable and
are in the best intaereats of the utilities’ customers.

NYSBG’s Filing

NYSBG propounds a very broad definition of operational circumstances. NYSEG
interprets the term to include the impact of APP generation on system
reliability, because overgeneration caused by APP production could reduce system
reliabilicy and increaase costs. As a result, NYSEG believes that it shoulgd

asgert control over APP (*7] production through directing economic dispatch
of APP units,

NYSEG would bagin curtailments if it were required to recduce generatian from
its "base resources of 1174 MWe." NYSEBG Filing at 20. NYSEG’'s filing does not
explain ir detail what those "base resourcas® are, but the utilicy does conclude
that "esgentially all WYSEG plants are muat-run." NYSEG Filing at 28. The
utilicy would implemant curtailments through a computaerized procedure, aand would
penalire RAPPe that did not curtail in a timely fashion. The utility proffexs a
complex system for datermining the amount of such penalties.

NYSEG finishes its discussion of curcailment with a proposal tc curtail APP
deliveries according te the effect deliveries would have cn the discrete
geographical segments of NYSEG’'a service territory. Becauge NYSEG’Ss service
territory is not contiguous, the utility argues, it could incur a cost in taking
genaratian in a segment of the territery where leoad i1s light, and tranamitting
that generatiom to another segment that needs cthe power. HNWYSEG insiste it
should be permitted instead to curtail deliveries from the APP del:ivery located
in the light-load segment. NYSEG does not expound any legal [«8)
juptification for this seygment-by-gegment curtailment procedure.

LEXIS*NEXIS' LEXIS-NEXIS LEXIS*NEXIS
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LILCO’s Piling

LILCO believes that curtailment is permitted when continuing to take APP
ganeration would impose eignificant costse on cthe utility. LILCO claims thact,
while some of thewa coste would be immediately apparenc, others might bes hidden.

LILCO lists as omust-run genezaticn 740 MW of fosseil generation, 179 MW fream
its share of the Nine Mile 2 nuclear plant and 102 MW of firm purchases from
NYPA. The utility states that its figure for fossil generation incorporates the
lowast level at which its units can be cperated without being shut down, and an
imputation of 150 MW "to allow ragulation of [fossil] units to meet changes in
demand.® LILCO then calculates its minisnm locad at 1100 MW, leaving a gap of
only 79 MW where it could take APP generation without reducing generation from
its sust-run sources. Beyond that amount, LILCO agserts, curtailment would be
required. The utilicy also claims off-system sales are not feasible during
light-~lcad periods.

LIICO illustrates its discussicn of must-run status with refarence to
engineering Getail. It states it would incur expensive start-up costs if it
ware to shut [*9) down its must-run oil unita. LILCO also claims that an
increased number of shut-downs of these units would decrease reliability and
increase maintenmnce expenses. FPiloally, LILCO concludes that Nine Mile 2 is a
base-load unit, and that the utility’s share of the plant‘’s cutput cannot be
varied with ifcurring significant costs.

uld d _ f,§uttai;mant“hour¢ equally among APPa, to the extent
feasible. LILCO ‘also' provides procedures for informing APPs of curtailments and
subsequent verification of the reasons for a curtailment.

Other Utility Pllings

RGLR states that curtailment of generation should proceed in the priorxity
already establishéed under the New York Power Pocl's (NYPP) Minimum System
Genaratian procedures. Under those procedures, preference against curtailment
ig givens to run-of-the-river hydro facilities, nuclear plants, foseil wnits
needed ro follow load and meet anticipated demand peaks, and firm purchase
agreemente. RG&B sets minimum levels of generation using these parameters,
recognizing firat capacity from its Ginna nuclear unit. The utility next
includes muyt-run foesil unics, identifying minimm lcad levels for each unit.
RGSR also varies the (*10]) minigmm generation level seascnally, because it
balieves that the number of fosslil units on must-run status would change wich
the season. Rather than reducing its generation below the resulting minimum
ganerxation levels, RG4E would curtail APP deliveries.

RG&R mays it cannot accurately forecast the number of hours for which
curtailment will be necessary in the futura. The utility does claim, howevaer,
that, uaging the presence of exceas nucleaxr energy as an indicator, and assuming
150 MW of APP penatrarion, overgenaration would occur in nearly 7,300 hours per
year. The utility admits that it did not comsider the impact of off gyscem
sales, but assexte that increasing state-wids levels of APP penetration will
make it more difficult to make such sales to other utilities. RG&E would
implement curtailment an an individualized basis, negotiating with each APP.

Central Hudson carefully defines its must-run units as including icvs share of
Nine Mile 2 and minimum load levels at a number of its fossil units. Cancral

LEXIS-NEXIS LEXIS-NEXIS®  LEXIS*NEXIS
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Hudeon complaing that this minimus generation level does not recoguize benefits
to ratepayers that accrue from operaticn of ita Danskammer coal-fired unics.
The utility says [*11] it does not expect to need to curtail APP genaration
during the next several years, but that curtailment could eventually becomne

necessary. The utility, however, admits it hae not considerad the impact of
off-gystem galeas,

O&R also beging by listing its ouset-run unite. These include minimom load atc
a number of foesil units, one hydro unit, and O&R‘s allocation of nuclear power
from NYPA. O&R also ancicipates a firm purchase agreement with Hydro Quebec,
which would be included in its minimum generation lavel. O&R then analyzes the
impact of two cummlative S0 MW blocks of APP generation. The utility cancludes
that the first block would not cause significant overgensration, but that the
second would result in an overgeneration situation during approximately 16% of
the annual hours in 199¢. Q&R believes that, given the small eize of its
garvice territory, it can expect that only a limited number of APPs will choose

to locate there, and so can implement curtailments of them on an individualized
bagis.

Con Bdison dafinea operational circumstances as periode during which actual
minimum generation on its syetem aquals Or exceads gystem load, and no
raconomic" market exists for the (+*12] axcaegs. Thisg minimum generation level
includes purchaser from a number of NYPA plants caoammitted to Con Edison.

Con Edison performed an analysis to determine the extent to which its minimum
generation exceeded its minimum lecad during 1385-1987. Con Edison discovered a
number of hourgs during which such circumstances had occurred, although adverse
consequences were avoided by making off-system sales. Using that data, and
projections of APP penetration and lcad growth, Con Edison developed load curves
forecasting curtailment hours. Con Bdiscn proposes to curtail APPs on a c¢ost
bagis, with the mogt expensive curtailed first.

COMMENTS

A pumber of APPs filed camments disputing the conclusions the utilities
reached. The APPs generally argue for a much more restrictive definicion of

operaticnal circumstances, and claim that the utilities have distorted the
incent of § 292.304({f).

SEC presents a thorocugh evalution of the legal principles governing
curtailment. SEO argues that curtailment ie allowable under § 292.304(f) only
when the utility experiences negative avoided costs not otherwise refleacted :in
the avoided costs rates paid to APPe. Accerding to SEO, the Federal EBnergy
{13} Regulatory Commission {FPERC), in the preamble to tha PURPA regulatioms,
nl has provided examples of when negative avoided costs occur, and curtailment
15 lamited to those instances that fit the examples. One example of operational
zircumstances occurs when a nuclear unit is forced to reduce output 80 that APP
power can be accepted, and the utility experiences increased costs in returning
nucleaxr cutput to full capacity when damand for electricity begins to rise from
the low load point towards the peak peint. Similarly, reducing generation on
fossil bage-load units could increase costs in cycling cthese unicts back up teo
full cutput, or etarting up other, more expengive units to meet rising system
demands. 45 Ped. Reg. 12227.

LEXIS*NEXIS LEXIS:NEXIS LEXIS*NEXIS
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n3 Small Power Producticn and Cogeneration Pacilities; Regulations
Implemancing PURPA, 45 Fed. Reg. 12214 (February 25, 19801 .

SEQ also believes that the FURPA definition does not entitle utilities to
curtail APPs in preference to curtailing off-gystem purchases. SEO notas that
the originally proposed regulaticn that became § 292.304(f), swat forth at 44
Fed. Reg. 61204, permitted curtailment when forgoing off-syetem purchases would

raise uriliry costs, {*14] but that "the final rule was more narrowly drawn
and eliminated purchases as a cost that could justify curtailment." SEC cocmenc
at 9.

SEQ continues its discussion with an analyseis of the ralationship between
curtailment and avoided cost rates. It notes that curtailment is permisaible
only when negative avoided costs occur, and such negative avoided costs are not
recognized in the aveoided cost rates paid APPs. 4S5 Fed. Rag. 12228. S8EO
contends that, as current avoided cost ratesa reflect daca from all hours of the
yvear (presumably inrcluding any negative avoided cost hours), curtailment cannct
be justified in any hour. 8EC claims that curtailmant c¢an be authorized i{n
future years only if negative avoided cost hours are not recognized in avoided
cost rates.

SEO alsc criticizes gome of the utilicy filings. It believes that the
uctilities attempt tc justify curtailment, not when negative avoided costs occur,
but at any time avarage avoided costs exceed the utility’e marginal cost of
generation. SEO agssrtg that this sort of analyeis does oot comport with 3§
292.304 ().

According to SEQ, several sources the utilities clothe with must-run status
can, in fact, be curtailed without creating ([*15) negative avoided costs.
SEC states that nuclear plants can be backed down to scme axtent without
1ncurring any additional production cosrs; spilling water ar a hydro site, while
wasteful, is not & negative avoided cost; and contracts for firm purchases
generally permit the utility to reschedule the hours cduring which power will be
caken. SEO argues that these considerations must be addressed in determining a
utilicy’s minimum generation level.

Other APPS generally agree with SEO’s analysis, and complain that unlimited
curtallment renders projects unfinanceablie. Ref-Fuel points out that
curtailment is only permitted when a utility incurs negative avoidad costa, and
thac standaxd is not a msasure of the difference between the avoided cost rate
paid an APP and tha cagt of other sources from which the utility could abtain
generation. Ref-Fuel adds that utilities confuse the negative avoided costs
that create coperational circumstances with the threats to eystem reliability
that create "systes emasrqgencies® under § 292.307(b). n4 Ref-Fuel accuseg the
utilities of attempting te expand "gystem emergeacy” to include operacional
circumstances

nd4 Under this regulation, utilities may disconnect APPs when a “system
emergency" threatens system reliability. («16]

Empire alsc believes that FERC intended ctc define operaticnal circumstances

narrowly. Empire furthex coutends chat there is a preference to recognize
negative avoided costd in ratee, rather than permit curtailment.

LEXIS:-NEXIS LEXIS*NEXIS LEXIS:NEXIS
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Falcon argues that sconomic dispatch of APPs is not tachnologacally feasgible,
bacause, in most instances, APP units cannot follow load. It characterizaes
ep1lling water at hydro sites as, at moast, a zero avoided cost racher than a
nagative avoidad coat. Falcom aleo believes that the capacity credit included
in utility purchase powar tariffe zuet be recalculated if some hours of the year
are forecast as negative avoided cost hours, raising a potential of curtailment,
because those capacity credits are calculacted on the basis of production
averaged over all hours during the year. Pinally, Falcon c¢riticizes NYSEG'Ss
proposal to curtail within the various segments of ics service territory as
impermissible under PURPA.

KREG concurs in this lattar agxgqument, asserting thar NYSRG cannot justify chis
gagment -by - segment curtailment concept through alleging increased transmisaion
costs Petween segments. Indeck adds that NYSEG’s segment methadology precludes
financing of APP projects. [»17])

FEA makes the same legal objections as the other APPs, and adds that Riagara
Mohawk'’s system of allocating APP8 to curtajilment blocks is unreasonable. FRA
complains that curtailments a&xre not a tool for ecanomic camparison, as Niagara
Mohawk seemg to believe, Indeck insists that curtaillment ehould be permitted

only during system emergency pericds, unleas acconocmic dispatch is addressad in
the APP comntract.

IPBNY also focuges on the pegative avoided cost concept and joine in the
criticigms of the other APFs. IPPNY, however, believes that hydro units -
whether urility or APP - shcould not be curtailed.

Occidental claims that Niagara Mohawk’s estimate of must-run foesil units as
overstated, becauss socme Of those units can be shut-down entirely if APP
penetration reaches the levels Niagara Mohawk predicts. Occidental also
provides a study puvrporting to demonstrate that Niagara Mohawk s uge of PROMOD
igs flawed. For example, Occidental contends that Niagara Mohawk has iancreeased
the minismum load levels it assumes for its foseil units, in comparison to data
the conpany submitted in its last rate case, Case 29327, Occidental also argues
that HNiagara Mohawk hag not shown that negatrive [v18] avoided cost hours
actually exist, but instead has demonstrated cnly that other sources of
electricity may be cheapsr than APP elactricity during light-load periods.

Subeequent Filings

Occidental and FBA supplemented their comments with later filings. Both APPS
believe if they are entitled to special relief againet Niagara Mchawk’s system
of curtailment blocks. The utility opposes such relief.

Occidental characterizes as arbitrary and unfair Niagara Mohawk’'s practice of
assigning APPs intc blocke by date of contract eéigning. The developer agserts
thar, as its Optiom III contract took longexr to negotiate than other developers’
Option I cortracts, it should be assigned to a block providing for fewex
curtailment hours. Alternatively, Occidental ingists chat it is enticled to
grandfathering and should be placed in the curtailmeat bloc¢k open as of February
S, 1%88. Accerding %o Occidental, it sent an executed contxact offer to Niagara
Mchawk on that date.

Similarly, FER states that it ig entitled to be placed in the curtailiment
block open zs of October 1987. FEA complains that Niagara Mohawk delayed
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enrering into a contract because the developsr asserted its righte to protest
{*19} Niagara Mohawk’s insistance, in negotiaticns, tc include in the contract
clauses that were ioproper under the Interim Policy. FEA believes the
appropriate relief is to asaign its facility to the lower curtailment block.

Niagara Mchawk resgponded separately to both Occidental and PRA. The utility
claims that neither Occidental’s protracted negotiating history aor its aventual
entYy inro an Option III contract varrants altering its curtailment block
priority. The utility alsoc denies that it insisted on unacceptable conditione
in negoriaticns with FRA, or that the FEAR negotiations vere otherwise tainted.
The utility concludes that, while mcst developera would desire a position in a
lower curtailment block, neither Occidental nor FEA have advanced arguments
justifying prxeferential treatment.

PISCUSSION AND CONCLUSION

No utiliry has successfully demcnstrated that operaticnal ¢ircumstances will
actually occur, creating negative cogts - i.e., costs to the utility greater
than those it would incur if it did not make APP purchases. Theraefore, the
utilities’ contract curtailment clausee aze premised on assumptions that de not
comport with § 292.304(€). n5 Moreover, these contract ([+*20) clauses could
erect a barriar to securing financing for APP projects. RAs a result, utilities
are barred from implementing these cangractual curtailment clauses, né

n5 Some APP contractg integrate into variable price formulas diapatchability
provisions which permit curtailment. Such provisions are not derived from §
292.304(£f), and so are outside the scope of this procseding.

né This result renders moot the supplemental f£ilings of Occidental and FEA.

All the utility filinge share one fatal flaw - they do not recognize
off-system sales. The utilities assume their aeystems are operated in isolation
rather than as part of the Rew York Power Pool (NYPP}. 2As part of NYPP,
however, a utility may continue to operate its must-run units, without incurring
nagative avoided costs, 80 long as an off-system eale may be made. Therefore,
before any utility can be allowed to curtail, it must be shown that NYPP cannoc
absorb the electricity.

Staff has analyzed pool-wide operations to assess the impact of APP
generation on the gtate-wide system during light-load periods, useing PROMOD
computer runs for the years 1992-1994. Staff found that, at APP penagration
levels below S000 MW, utilities [*21]) will not be required to curtail
deliveries from their mugt-run units, as a market for the generation will exist.
Indeed, staff discovered that significant curtailment would be necessary only 1.f
7000 MW of penetration is aspumed. But the utilities themselves currently
expect only 3,096 MW of alternative power production by 1995, and staff
estimates penetration in that year at 3000 MW (including same APP generation
that will be dispatchable without operational circumstances curtailment). See,
Case 88-B-09%92, Proceeding to Dpdate Long-Run Avoided Coet Estimates {1989 LRAC
proceeding} . Staff’e projections are attached as Appendix II. n7

n?7 Staff’s PROMOD runs were made using the 1988 LRAC data base. Case 28362,
et al., Opinion FNo. 88-13 (Isgued May 10, 1988). If the 1989 LRAC data base
were used instead, even fewer curtailment hours would be predicted. The 1989
lcad forecasts are greater chan the 1988, which would enable the utilities to
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take even greater amcunts of APP generaticn without realizing operational
crrcumscances.

It is clear that, cnce off-aystem gales are recognized, the justificatian for
curtailment vanishes. It also appears that there will be no [*22) need to
curtail APP production even outside the 1992-94 years analyzed. Before 19%2,
APP penetration levels will be too low to justify curcailmant in any event.
After 1934, the process of bidding should match new APP capacity additions to
utility capacity needs. n8 Moreover, it can be asgumed chat a significant
portion of the generaticn secured through bidding will be utility-dispatchable,
further enhancing a utility‘s capabilicy to alleviate ovargeneration situations

without cperaticnal circumscances curtailments. Therefoxe, curtailments are
unneeded .

né In Case 29409, Opinion No. 88-15 (Issued June 3, 1988), utilities were
directed to develop plans to cbtain new capacity through the prxocesas of bidding,
rather than through indivicual contracts.

Other defects in the utilicy filings also compel rejection of the curtailment
clauses. No utility has adequately met all the aspects of the test required
under § 292.304(f) to justify curtailment. Under § 292.304(f), a utility must
establish minimum generation levels for light-lcad pericds, and ehow that
reducing generxation below those levels will cause the utility to incur negative
aveoided costa. The utility mugt then forecast (*23] light -load periods and
levels of APP penetration, and prove that the penetration during light-load
periods will force the utility to raduce its generation below the minimum target
levels selected.

The minimum generation leveis may reflect oaly those unics which, if
curtailed, would cceate nagative avoided costs. Nuclear plants and must-zun
foasil units may properly be included in minimum generaticn, so long as they are
recognized at their minimum operaticnal level., Run-of-the-river hydro
facilicies may a2s0 be included, If theee units are curtailed, utilities will
be forced to spill water. Alcthough the APPs argue that the lost water is at
best a zero avoided cost, it appears more reasonable to deem it a negative
avoided cost. There is a logs, because once the water is gone cver the dam, the
utiliry cannot recover it for use in generating electricity.

Off-system purchases, however, may not be included in minimum geperation
levels. SBO is correct in arguing that PURPA must bhe interpreted as precluding
recogniticn of these purchases. Moregver, asg SEQ points out, these contracts
often permit reschesduling of delivery hours, allowing the utilities to avoid
taking generaticon during [+*24} light-load periods. As a result, LU is not
unreasonable to require utilities to structure their off-system purchases so
that they can take APP generaticn instead of off-gystem purchases during
light-load periods.

The utility filings do not comport with the § 292.304 regquirements. All of
them improperly include off-system purchases in minimm genaratican levels and
are unacceptable for chis reason alone. Moreover, campared to other forecasts
available, they appear to overstate capacity factors and penetration levels for
APP generation during light-load periods. Their estimates of lcad duxing
light-load periods appear underscated, because they do not incorporate the more
recent, higher lioad forecasts presented in Case 88-B-093. Thus, all the
utilities overstate their minimum generation by including off- system
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purchases, ovaratate APP genaration and understare the load cn their syscema

during light-lcad periods. As a result, their projections of curtailable hours
are unrxeliable.

The varicus filings avre algo each defective in other respecta. Niagara
Mohawk’s PROMOD computer runs explore only its *cptimum levela proviso®
asaumptions. That provigo, however, ig unacceptabls under (+25) §
292.304(£f), because, as Occidental poince out, Niagara Mohawk’s calculations
reflect marginal cost assumptions. Showing low marginal costs, howaver, is
insufficient under § 292.304(f); that section requires a showing of negative
avoided costs. As Niagara Mohawk’'e proviso does not reccgnize the negative
avoided cost concept, it is unacceptable.

NYSEG’s filing is flawed because ths apprcaches it favors bear no
relationship to § 292.304(f). NYSBG tried neither to justify its minimum
generation level, nor to show that it would incur negative avoided costs. 1Its
segment -by-segment curtailment proposal suffers from these defects as well

The other utility proposals, although predicated on minimum genexatian
levels, algoc fail. Niagara Mohawk did not support its "minimum loading provisc”
with adequate evaluation of the units it depignated amust-run. <Con Edigon did
not prove that its minimum generation assumptions were, in fact, predicated
entirely on must-run units, because it relied exclusively on historical data
which might or might not include only must-run units. LILCO did not
gufficiently elucidate a connection between its 150 MW *fossil unit regulation®
imputation and the negative [*26) avoided cost concept. Its mindimum
genaracion level, therefore, is flawed.

Central Hudson, RG&E and O4R made an effort to properly establish minimum
generation levels. Central Hudson, however, could noc forecast the exiatence of
any curtailmenc hours ueing its assumptions. Therefore, its filing does not
SuUpport curtailment. RG&E erred in replying on its excess nuclear energy
indicaccr, a marginal cost-based standaxd, rather than on a negative avoided
cost standard. O&R admits that, even assuming 100 MW of APP penetration, it
would be required to curtail generation only for 5% of the hours in 1994. Ag a
result, the utility has failed to demonstrate that significant levels of
curtailment will be required.

Therefore, no utility has bheen able to damcnstrate that negative avoided cost
aperational circumgtances will exist in the pericd between now and 1994. After
1994, it can be assumed that the process Of bidding will match new sources of
generation supply to generation need, and will enhance cperational flexibility
by providing for greater dispatchability. As a result, there is no
jugrificatrion for curtailment in the period after 1994. Because the utilities
have failed to demonstrate [(*27] that they can satisfy the conditions
established in 5 292.304{f) justcifying curtailmeats, the curtailment clauses
uzilities have included 1n contracts with APPs, are rejected and may not be
implemented. nS

n9 While utilities are not prohibited from including clauses perxrwitting
curtailment pursuant to § 292.304(f) in future contracts, any such clause must
ba crafted to reflect the requirements set forth in this Order.

We will take this action on an emergency basis under § 202 (6) of the State
Administrative Pracedure Act (SAPA). Delay in deciding on the utilities’
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proposalils to implement curtailments through cantract clauses aight impede the
ability of altermative power production developers to proceed with project
developmant, thereby contravening the State’s policy, gsat foxth im PSL § 66-¢,
of eucouraging such development. Accordingly, inmediate actica is neceasary for
the preservation of the general walfare and compliance with the advance notice
and comment requirements of § 202(1) of SAPA would be contrary to the public

interest.

The Comnission QOrders:

L. This Oxder is adopted on an emergency basis pursuant to § 202(¢) of che
State Adminigtrative Procedure Act.

2. {w28] The clauges New York slectric utiliries have included in
contracts with zltermative power producers permitting the utilities, pursuant to
18 C.F.R. § 292.304(f), cto curtail elegtricicy deliveriss from the producers are
rejected and the utilities are barred from implementing them,

3. This proceeding is continued.

By the Commnission

APPENDIX I
Date{s) of Purpcea of
pParcy Abbr. Flling Filing
American Ref-Fuel Ref -Fuel 10/18/386 Comment
Central Hudson Central 8/17/84a Curcailment Report
Gas & Blectric Hudson
Coxrporation
Consolidated Con Ediscn 8/25/88 Curtailment Report
Edison Company
of N.¥Y., Inc.
Rmpire Energy Empire 10/18/88 Comment
Niagara Limiced
Partnership
Palcon Seabcaxrd Falcon 10/18/88 Coament
Q11 Company
Pirst Energy FEA 10/18/88 Commant
Aasociates
2/8/89 Modificarion of
Curtailment Block
s/23/89 Response to NMPC
Indeck Bnergy Indeck 10/18/88 Comment
Services, Inc.
{ndependent IPPNY 10/18/88 Cooment
Power ProQucers
of New York
tong lsland LILCO 8/25/88 Curtailment Report
Lighting Campany
Mercer Coopanies, ¥ercer 10/16/88 Comment
Inc.
New York State NYSEG 8/17/88 Curta:ilment Report
Electric & Gas
Corporation
Riagara Mohawk PC a/18/88 Curta:limeant Repcrt
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Powver Corporarcion

Northern Energy
Group
Occidental
Chemical
Corporation

Orange & Rockland
Ocilities, Inc.
Rochester Gas &
Eleczric
Coxporacion

State Energy
Office

Town of
Huntington

(=29}

APPENDIX II

1992
1993
1594

Year
1992
1993
1994
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NEG

Occidental

Q&R

SEO

Huntington

Case 1
S000 MW APP Penetration

17
9
0

5/3/89%
5/18/89

10/1a/88
10/1a/88
12/1/88
4/11/8%
8/18/88

8/18/88

10/21/88

10/18/89

Cage II

1530
1294
699
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7000 MW APP Penetration
Curtailable Hours

PAGE
*28

Responsge to FER
Response to
Occidentcal
Comment

Commernc
Supplemental
Camment
Modification of
Curtailment Block
Curtailment Report

Curtailment Report

Comment

Commant

(> BN~ 3 N
Q oW

“Dbump* Energy GWhs

1089 .6
735.1
288 .3

13
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