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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Florida Power

Corporation for determination that Docket No. 941101-EQ
its plan for curtailing purchases

from Qualifying Facilities in mini- Submitted for filing:
mum load conditions is consistent June 15, 1995

with Rule 25-17.086, F.A.C.

POST-HEARING BRIEF OF
FLORIDA POWER CORPORATION

Pursuant to Rule 25-22.056(1), F.A.C., Fiorida Power Corporation ("Florida
Power,” "FPC," or "the Company”) hereby files its Post-Hearing Brief. This brief
addresses the disputed issues in the same order in which they appear in the final
Prehearing Order, issued May 5, 1995,

PRELIMINARY STATEMENT

The evidence in this case establishes beyond question that the Commission
should approve Florida Power’s October 12, 1994 Generation Curtailment Plan For
Minimum load Conditions because the plan is consistent with Commission Rule 25-
17.086; it is a fair and reasonable response to operational circumstances occurring
from tme to tme on Flonda Power’s system during minimum load conditions; and
if qualifying facility ("QF") curntailments are not authonzed under these conditions,
the Company and its ratepayers will be forced unreasonably and unlawfully to incur
net increased operating costs (otherwise referred to as negative avoided costs).

Fionida Power has taken and, under the plan, will continue to take reasonable

and cost effective steps to minimize the need for curtailments. No further mingation
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measures should be required as a maner of law or reguiatory policy. To date, the
plan’s procedures have been implemented efficiently and effectively, thereby
minimizing the need for curtailments and successfully controlling the minimum load
problem during the seven required curtailment events between October 1994 and the
present.

The limited extent of intervenor opposition to Florida Power's curtailment plan
confirms its faimess and reasonableness. The plan affects twenty-two QF suppliers.
Yet only two QFs — Orlando Cogen Limited, L.P. and Pasco Cogen, Ltd. (joindy
“OCL/Pasco”) — filed testimony contesting any aspect of the plan. No evidence has
been submitted to challenge the plan’s various notification procedures or curtailment
priorities. Therefore, so long as curtailments are found to be jusufied, the plan
unquestionably should be endorsed as an appropriate vehicle for effecting those
curtailments. On the record before the Commission, the only viable question is
whether curtailments are, in fact, justified under the minimum load conditions
described in the plan. Florida Power submits that this question must be answered

in the affirmative.

ARGUMENT

ISSUE 1: Has Florida Power Corporution adeguately demonstrated that the
minimum load conditions for curtailment outlined in its plan
comply with Conunission Rule 25-17.086, Florida Administrative
Code?

SUMMARY OF ARGUMENT

** Yes. During minimum load emergencies, FPC would be forced to cycle off
its baselpad generation in order to continue QF purchases. These "operational
circumstances” are occurring despite prudent planning and reasonable mingation
practices and, without QF cuntailments, would produce net increased operating costs
or "negative avoided costs.” **
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ARGUMENT
A. Minimum Load Conditions Represent an Qperational Circumstance
in_Which Curtailinents are Needed to Avoid a Net Increase in
Operating Costs

Florida Power's proposed curtailment plan contemplates reductions in QF

power deliveries under very narrow operational circumstances where failure 1o curtail
would subject the Company and its ratepayers to increased operating costs or
negative avoided costs. See generally Exhibit 1 (RDD-1) at 10-18; Southwick, Tr.
343-60. These circumstances arise when: (1) the system is experiencing minimum
load conditions {defined as loads lower than 2,500 MW) (Southwick, Tr. 340); (2)
the Company has shut down its own intermediate and peaking units (unless
temporary, unanticipated operating conditions prevent a unit shut-down); (3) the
Company has reduced its baseload generating units to their minimum acceptable
generation levels; (4) off-system purchases from Tarnpa Electric Company have been
interrupted and off-system purchases from the Southern Companies have been
minimized; (§) off-system sales have been maximized at prices that do not produce
ratepayer subsidies; and (6) in order to continue balancing system generation and
loads, the Company must either (a) curtail QF purchases or (b) cycle off a baseload
generating unit, thereby incurring a net increase in system production costs,
Florida Power has been forward-locking and aggressive in its efforts to
ameliorate the mintmum load problem. As discussed later in this bnef, 11 has found
ways to reduce its own generating units to unprecedented minimum generation levels.
It has negotiated to avoid unneeded power purchases during munimum load periods.
It has negotiated new off-peak power sale arrangements. It has pursued voluntary
unit output arrangements with QF suppliers. And, it has generally focused increased

resources on the task of antictpating and dealing with minimum load contngencies.
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As a result of these ongoing efforts, the need for cuntailments has been held to
a minimum. Curtailments over the 1994-1995 minimum load period were confined
10 just seven events totalling only 31 hours.! Southwick, Tr. 929. In 1994, Florida
Power bought more than 4.5 million MWh of QF energy. Yet, the total curtailments
to date have amounted to about 4,500 MWh, or less than one-tenth of one percent
of the 1994 QF purchases. Id.; see also Swaff Exhibit 8. Even saying that there have
been a towl of seven curtailment events overstates the true impact of the curtailment
plan during the 1994-1995 minimum load period, because not all QFs were curtailed
during each event. The Group A QFs (those who have alrcady provided voluntary
output reductions) were only required to curtail deliveries under the plan during three
of the seven events, and one of those curtailments was held to less than 50 percent.
Harper, Tr. 177. In other words, the incidents of involuntary curtailment have been
few and have been limited in scope.

Under the narrow circumstances described in Florida Power’'s plan, QF
curtailments comply with the Federal Energy Regulatory Commission’s ("FERC")
Section 292.304(f), this Commission’s Rule 25-17.086 and each of Florida Power's
QF contracts.

B. The Statutory Framework

The rules under which electric vtilities purchase power from QFs were adopted
to implement Section 210 of the Public Utility Regulatory Policies Act of 1978
{("PURPA"). 16 U.S.C. § 824a-3. By that section, Congress sought to encourage
QF development. Id. To further that objective, Congress directed the FERC to

The term “1994-1995 mintmum load period™ 15 used a3 & shorthand reference to the penod from
Cetober, 1994 through Msy 1995. October through May (s the typical penod dunng which mwsunum
loed cooditions are most prevaient on Flonda Power's system  Southwack, Tr. 340. However, ibe
minimum load problem can occur duning other months as well  [d.
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issue rules generally requiring electric utilities to buy power from and sell power to
QFs. Id.

Congress required that these rules ensure acceptable fevels of system reliability.
Id. 1t also said that the rules must ensure that payments for QF power: (1) will be
just and reasonable to the utility’s ratepayers; and (2) will in no event exceed the
utility’s incremental cost of alternative power (i.e., its avoided cost). 16 U.S.C. §
824a-3(b)(1). The Conference Report accompanying PURPA confirmed that "[t]he
provisions of this section are not intended to require the rate payers of a utility to
subsidize cogenerators or small power producers.” See Conference Report, HR.
No. 95-1750, 95th Cong. 2d Sess., Exhibit 9 (RJS-2) at 4.

Section 210 of PURPA established a framework under which FERC would
prescribe the basic ground rules and the individual state utility commissions would
then have front-line responsibility for implementing and enforcing the FERC rules.
16 U.S.C. § 824a-3(f).

C. FERC’s Implementation of PURPA

The FERC issued its PURPA implementation rules in 18 C.F.R. Part 292
Section 292.303 repeated the PURPA requirement that utilities generally must buy
capacity and energy made available by a QF. Section 292.304 dealt with the rates
for QF capacity and energy, including the statutory requirements that those rates
must be just and reasonable to the utility’s ratepayers and may not exceed the utility's
avoided costs.?

Section 292.304 also created a blanket exception to the general QF purchase

obligation. Under Section 292.304(f), the purchase obligation is suspended whenever

?

In FERC v. Amercan Electric Power Service Corp ., 461 U.S 402, 418 (1981), the Umted States
Supreme Court upheld FERC's full evorded cost standard as the "measxymum incenuive for lhe
development of vogeneration and small powes production.”

.5,
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(i.e., in "any penod during which™), because of operational circumstances, continued
purchases from QFs would cause the utility tc incur higher costs than it would incur
without the purchase. FERC carved out this exception in simple and unambiguous
terms as follows:

{(f) Periods during which purchases not required. (1) Any electric utility

which gives notice pursuant to paragraph (f}(2) of this section will not be

required to purchase elecwric energy or capacity during any period during
which, due to operational circumstances, purchases from gqualifying

Sacilities will result in costs greater than those which the utility wouid

incur if it did not make such purchases, but instead generated an

equivalent amount of energy itself. 18 C_F.R. § 292.304(f)(1) (emphasis
added).
As can be readily observed from the quoted text, Section 292.304(f)(1) contains two
and only two tests to justify a curtailment of the QF purchase obligation: (1) the QF
purchase, if made, would be expected to result in greater costs than the wtility would
incur if it avoided the purchase; and (2) this "negative avoided cost” would be
attributable to the utility’s "operational circumstances.”

There may be many system conditions that would qualify as "operatonal
circumstances” under Section 292.304(f)(1). Likewise, there may be many
conditions that could produce negative avoided costs. However, one set of operatng
conditions unguestionably meets both of those 1ests. That set of conditions is the one
described in Florida Power’s curtailment plan, where the utility is expenencing
minimum load conditions and has already reduced the generation over which it has
control to minimum operating levels, so that further reductions in baseload generation
would increase, rather than decrease, the utility’s net system production costs.
Indeed, this is the very example which the FERC used, not once but twice, to
explain the purpose of Section 292.304(f). FERC used this example first in the
Notice of Proposcd Rulemaking ("NOPR") which preceded the PURPA rules.

There, FERC explained:
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Subparagraph (4) [which became Section 292.304(f)] provides that an
electric utility will not be required to purchase energy and capacity from
qualifying facilities during periods in which such purchases might result
in net increased operaung costs to the electric utility. (Nf, for
example, during low load periods, a utility were operating a a nuclear plant
as its most expensive unit, and were forced to cut back ocutput from such
a unit in order to accommodate a purchase from a qualifying facility, the
utility would experience increased costs in increasing the output from the
nuclear facility when the system demand increases.

Thus, because the avoided cost is zero or actually involves expense to the
utility, requiring the utility to purchase energy from a qualifying facility
during such a period would not be just and reasonable to the consumers
of the electric utility, because it would result in increased costs to the
system’s rate payers. NOPR, Docket No. RM79-55, 44 Fed. Reg. No.
207, at 61,197 (Oct. 24, 1979); Exhibit No. 9 (RJS-4) at § (footnote
omitted).

FERC then used the minimum load/minimum generation condition again as an
illustration of "operational circumstances” (and of negative avoided costs) which
justify curtailments when it ultimately promulgated Section 292.304(f). FERC
explained the reasons for its curtailment regulation as follows:

This section was intended to deal with a cenain condition which can
occur during light loading periods. If a utility operating only base load
urits during these periods were forced to cut back output from the units
in order to accommodate purchases from qualifying facilities, these base
load units might not be able to increase their output level rapidly when
the system demand later increased. As a result, the utility would be
required to utilize less efficient, higher cost units with faster start-up to
meet the demand that would have been supplied by the less expensive
base load unit had it been permitied 10 operate at a censtant output.

The result of such a transaction would be that rather than avoiding costs
as a result of the purchase from a qualifying facility, the purchasing
electric utility would incur greater costs than it would have had it not
purchased energy or capacity from the qualifying facility. A stict
application of the avoided cost principle set forth in this section would
assess these additional costs as negative avoided costs which must be
reimbursed by the qualifying facility. In order 10 avoid the anomalous
result of forcing a qualifying utility to pay an electric utlity for
purchasing its output, the Commission proposed that an electric utility be
required to identify periods during which this situation would occur, so
that the qualifying facility could cease delivery of electricity during those
periods. Order No. 69, RM79-55, 45 Fed. Reg. No. 38 at 12,227 (Feb.
25, 1980); Exhibit No. 9 (RJS-6) at 14.
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D. This Commission’s Rule 25-17,086

This Commission implemented the PURPA/FERC requirements by issuing its
own regulations under the Florida Administrative Code. Rule 25-17.086, like
FERC’s Section 292.304(f), addresses curtailment rights. The Florida rule allows
a utility to curtail QF purchases whenever, “due to operational circumstances," such
purchases "will result in costs greater than those which the utility would incur if it
did not make such purchases, or otherwise place an undue burden on the utibty. . ."
Rule 25-17.086, F.A.C. (1983).

Like the FERC, this Commission also used the low load/minimum generation
condition as the best example of a condition warranting a temporary curtailment of
QF purchases. The Commission reasoned as follows:

We have retained the provisions of the original rule excusing a utility

from its obligation to purchase under certain circumstances, and have

added to it to make clear that a utility is not required to purchase from

a QF when to do so would result in costs greater than those which the

utility would incur if it did not make such purchases, We believe this is

most likely to happen during a wility’s off-peak periods where it may be
cycling its base load units and QF purchases would force it to shut down

the units altogether. Order No. 12634, Docket No. 820406-EU (Oct. 27,

1983) at 25 (emphasis added).

Thus, the applicable federal rule and this Commission’s Rule 25-17.086 both apply
explicitly and uwnambiguously to the minimum load conditions described in Florida
Power’s curtailment plan.?

FERC explained, when promulgating Section 292.304(f), that the general

curtailment provisions conceivably could be overridden by contract. See Order No.

*  See also Niagara Mohawk Power Compary, Order Reopening Proceeding, New York PSC Cases 92-E-
0814, 88-E-031 (Cct. 2, 1992), slip op. at 2 (reproduced o Appeadia A 10 this Brieh ("Under §
292.304(f}, operatiopal circumstances exist, for example, whep a utility would be forced to shut off one
of its own "must-run® uaits during a light-load penod in order to take generation from QFs. Once shut
down, such & utility unit would pot be available to generate whes load nses away from the light-load
point toward the pext load peak.”)

-8-
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69, 45 Fed. Reg. No. 38 at 12,228; Exhibit No. 9 (RJS-6) at 15. However, Florida
Power has shown that each and every one of the Company’s QF contracts and
applicable rate schedules allows for curtailments in accordance with Rule 25-17.086.
See Dolan, Tr. 64-67.

Florida Power's QF purchases fall generally into three categories: (1) as-
available energy purchases under a standard tariff; (2) capacity and energy purchases
under standard offer contracts; and (3) capacity and energy purchases under
individual negotiated contracts. All of the contracts and corresponding rate schedules
provide for QF curtaiiment under Rule 25-17.086, although not in exactly the same
ways. Dolan, Tr. 64.

The Company's most recent negotiated QF contracts (including the OCL and
Pasco contracts) illustrate this point. Dolan, Tr. 66-67. Like earlier standard offer
contracts, the negotiated contracts each state that:

. . . the QF desires to sell, and the Company desires to purchase,

electricity to be generated by the Facility and made available for sale to

the Company, consistent with FPSC Rules 25-17.080 through 25-17.091

in effect as of the Execution Date. . . . /d. at 66.

In addition, the negotiated contracts include an Appendix E, which is incorporated
by reference and which consists of Commission Rules 25-17.080 through 25.17.091
as in effect on the date of contract execution. The contracts’ Appendix B Parallel
Operating Procedures also include an Operating Standard requiring that:

The QF shall reduce, curail, or interrupt electrical generation or take

other appropriate action for so long as it is reasonably necessary, which

in the Judgment of the QF or the Company may be necessary to operate

and maintain a part of either Party's system, to address, if applicable, an

emergency on either party’s system. Id. at 67.

Moreover, recognizing the Company’s ability to refuse deliveries under the

conditions described in Rule 25-17.086, the negotiated contracts describe the pricing

ramifications that resuit from curtailments. Section 6.3 of the contracts states:
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6.3 Ii the Company is unable to receive part or all of the Committed

Capacity which the QF has made available for sale to the Company at the

Point of Delivery by reasons of (i) a Force Majeure Event; or (ii)

pursuant to FPSC Rule 25-17.086, notice and procedural requirements of

Article XXI shall apply and the Company will nevertheless be obligated

to make capacity payments which the QF would be otherwise qualified

to receive, and to pay for energy actually received, if any. The Company

shall not be obligated to pay for energy which the QF would have

delivered but for such occurrences and QF shall be entitled to sell or

otherwise dispose of such energy in any lawful manner; provided,
however, such entitlement 10 sell shall not be construed 1o require the

Company to transmit such energy to another entity, Jd.

Mr. Dolan testified that “all of Florida Power’s QF purchases — whether made
under the as-available tariff, a standard offer contract or a negotiated contract - are
subject to the curtailment provisions of Rule 25-17.086." Dolan, Tr. 68. There is
no evidence in the record which refutes this conclusion.

F. ! lication

Because the plain language of Section 292.304(f), Rule 25-17.086 and the
Company's QF contracts will not support a challenge 10 Florida Power’s curtailment
plan, Mr. Roy Shanker, on behalf of OCL/Pasco, has created his own imaginary
view of what the rules and contracts might have said if he had had the responsibility
for drafting them. Dissatsfied with the two tests for curtailment in Section
292.304(f), Mr. Shanker advocates at least five additional tests against which he
claims that any curtailment must be evaluated. None of these additional tests appears
within the four comers of any FERC rule or order. Doian, Tr. 833-36.
Nevertheless, Mr. Shanker asks this Comumiission to legislate his new rules into effect
as a part of this case. As Mr. Dolan has pointed out:

{Mr. Shanker] says no less than 13 times [in his direct testimony] that "it

is clear™ what the rules require, or “it is evident” what they require, or

"1t is tmplicit” that they should be read as he would like them to read.

But, significantly, the witness does not cite any compelling support for

his assumptions. In fact, if anything, his exhibits contradict his own
conclusions. Dolan, Tr. 832,
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Evidently, Mr. Shanker has never met a Section 292.304(f) curtailment that he
likes. Shanker, Tr. 562. Therefore, he has proposed a list of prerequisites to
curtailment that are designed to make any curtailment appear improper by either
assuming away the problem of excess generation or shifting the increased operating
cost resulting from QF purchases onto utility ratepayers. Mr. Shanker contends,
without support of any kind, that Section 292.304(f) applies only to: (1)
extraordinary conditions; (2) for which the utility cannot plan and cannot otherwise
respond; (3) which consist of short-term operauonal impacts; (4) that affect utility
costs rather than revenues; and (5) which must first be mitigated by every
conceivable measure. Shanker, Tr. 507-08.

Does Section 292.304(f) or Rule 25-17.086 refer to "extraordinary conditions”?
No. In fact, Section 292.304(f) authorizes curtailment during "any period” in which,
because of operational circumstances, the utility would incur greater costs by
continuing the QF purchases.

Does Section 292.304(f) or Rule 25-17.086 say that curtailment conditons must
be unanticipated and incapable of having been responded to in other ways? No. In
fact, both rules anticipate that minimum load conditions will occur from time to time
and that these foreseeable conditions will justify curtailments instead of more costly
system operating choices, Clearly, the rules are not limited to unexpected events
because they contemplate advance notice of curtailments. See Shanker, Tr. 577.

Does Section 292.304(f) or Rule 25-17.086 contain any kind of "short-term
unpact” test? No. There is nothing in the rules which places any restriction on the
duragon or frequency of the “"operational circumstances” which the rules are
designed to address.

Does Section 292.304(f) or Rule 25-17.086 say that the Commission is

constrained to examine utility production costs, exclusive of revenue impacts? No.
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In fact, the FERC NOPR which proposed the curtailment rule discussed the need to
allow curtailments when QF purchases "might result in net increased operating costs
to the electric utility.” See Exhibit 9 (RJS-4) at 8 (emphasis added).

Does Section 292.304(f) or Rule 25-17.086 contain any mitigation
requirements? Again, the answer is a resounding "No." The rules are entirely silent
on the question of mitigation. See Shanker, Tr. 573. They certainly cannot be read
to mandate the specific list of mitigation protocols which Mr. Shanker suggests.
E.g , Shanker, Tr. 516. In fact, as noted by Mr. Dolan, at least one of the
ritigation measures proposed by Mr. Shanker — a requirement (o eliminate excess
generation conditions by marketing energy off-system - was considered, but nor
adopted by the FERC. Dolan, Tr. 835. Mr. Shanker's Exhibit 9 (RJS-S) is a FERC
staff summary of the public comments which were filed when FERC was considering
its PURPA rules. That summary explains (at p. 6) that when FERC proposed the
curtailment rule "[tjwo public utility commissions recommend[ed] that the utility
which is refusing energy from a qualifying facility under this subsection be required
to endeavor to resell the energy to interconnected utilities and to wheel the energy.”
Despite this specific recommendation, FERC declined to include an off-system sale
requirement in Section 292.304(f). To the contrary, in Order No. 69, after
explaining that purchases from QFs are not required during periods described in
Section 292.304(f), FERC explained that a utility has no obligation to pay for
capacity and energy that is not needed to meet its total system load, and further
stated that, "[these rules impose no requirement on the purchasing utility to deliver
unusable energy or capacity to another utility for subsequent sale." Exhibit No. 9
(RIS-6) at 6 (emphasis added).

In short, Mr. Shanker is sumply attemnpting to rewnite the FERC curtailment

rule to include an off-system sale requirement (and a host of other mitigation
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measures) which FERC chose not to include in the rule. Mr. Shanker's creative
draftsmanship is equally at odds with the plain language of this Commission's rules
which "encourage” but do not require a utility to sell unneeded QF energy to third
parties and, in any event, only contemplate third party sales which are "cost effective

to the ratepayers.” See Rule 25-17.0832(6), F.A.C.
G. OCL/Pasco’s Misapplication of the Facts

The rules and this record must lead the Commission to the inescapable
conclusion that there are two specific criteria for QF curtailments -- negative avoided
costs attributable to operational circumstances. There are not five, six, seven or
more criteria; no matter how vigorously OCL/Pasco may argue this cause.

Nevertheless, even if the Commission were to accept Mr. Shanker’s imagined
framework for applying the curtailment rules, the evidence in this case still supports
a finding that Florida Power’s cunailment plan is both lawful and reasonable. Mr.
Dolan has summarized that evidence as follows:

Although I strongly disagree with the OCL/Pasco analytic framework, the
evidence clearly establishes that the Commission can and should approve
the Curtajlment Plan even under their flawed set of cnteria. Dcspite
OCL/Pasco’s assertions to the contrary, the minimum load problem which
Florida Power is trying to address is, in fact, grounded in operational
circumstances on the system which result in the course of prudent
planning and operation. The ongoing need to match generation and load
15 a critical reliability concern as well as a material economic concern.
The minimum load problem is occurring loday despite reasonable
planning which this Commission has repcatedly endorsed, and the
problem is, in fact, an intermittent one which the Company eventually
expects to grow out of. Flonda Power's failure to curtail as
comtemplated by the Plan would result in the uneconomic use of the
Company’s baseload resourccs and would, without question, yield
negative avoided costs of some magnitude (in addition to threatening
reliability). The right to curtail in these minimum load conditions is
expressly acknowledged by Section 6.3 and other provisions of the QF
contracts; additional "dispatch” rights were not needed for that purpose.
In addition, Florida Power has used and is continuing to use extensive
measures to mitigate the problem before calling upon QFs to cuntail. The
further mitigation measures proposed by OCL/Pasco would cause the
Company's ratepayers to incur one added cost burden in order to shift the
risk of another cost burden. To date, the Company’s mitigation efforts
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have been very successful in terms of minimizing the number and size of

curtailment events. The Plan thus passes muster even under the novel

standards set up by OCL/Pasco. Dolan, Tr. 841-42.

QCL/Pasco reach for a contrary conclusion by erroneously portraying the
current minimum load problem as nothing more than the product of poor planning
and Florida Power’s failure to have insisted on QF dispatchability provisions years
ago when it negotiated its QF contracts. Shanker, Tr. 510. However, OCL./Pasco
have produced no evidence that will support a finding of imprudent planning or
ineffective contracting practices by the Company. On cross-examination, Mr.
Shanker acknowledged candidly that he has no reason to question the prudence of
Flonida Power’s long-range planning decisions. Shanker, Tr. 574. As explained by
Mr. Dolan, “The minimum load problem is being experienced today by Flonda
Power in spite of good planning, not because of bad planning.” Dolan, Tr. 830.

The undisputed evidence establishes that: (1) the Company contracted to
purchase appropriate amounts of QF capacity to meet its capacity needs, taking into
account reasonable reserve requirements (Dolan, Tr. 843-44); (2) peak loads have
not grown as much as had been reasonably anticipated (Dolan, Tr. 844-45); (3) based
on four or five years of pnor experience, minimum loads had been reasonably
expected to grow at roughly the same rate as peak loads (Dolan, Tr. 845); (4) but
minimum loads in fact increased at only about half the growth rate for the peaks
(id.); (5) Florida Power's QF purchase commiunents reasonably anticipated a 25
percent contingency factor to allow for expecied non-completion of QF projects
(Dolan, Tr. B46); (6) but, as a result of the development of an active secondary
market for QF contracts, the 25 percent non-completion contingency has not been
realized (Dolan, Tr. 847-48); (7) in addition to the 25 percent of unanticipaled QF
capacity, more than 100 MW of additional QF energy 1s routinely supplied to the

Company on an as-available basis (Dolan, Tr. 842); and (8) this Commission has
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been aware of the Company’s planning assumptions and QF contracting practices,
and has been actively involved in reviewing the reasonableness of those assumptions
and practices (Dolan, Tr. 843-44).

In stark contrast to the substantial evidence demonstrating Flonda Power's
reasonable planning practices, there is not a shred of evidence that Florida Power has
followed unreasonable practices. Nor is there any probative evidence — as compared
with argumentative supposition — that the Company should have (or could have)
resolved the current minimum load conditions by insisting upon dispatch entitlements
in its QF contracts.

Flonida Power did not need twenty- or thirty-year dispatchable contracts in
order o address the possibility of occasional curailments during nunimuem load
conditions. Al of its contracts, as shown by Mr. Dolan (Tr. 850), already accounted
for this contingency by specifically incorporating Rule 25-17.086. As both Chairman
Clark and Commissioner Garcia recognized during the hearing, there would have
been no need for the Commission’s curtailment rule in the first place if the problem
could be simply assumed away by requiring contractual dispatch rights as a substitute
for curtailments. See Tr. 87-89. Moreover, the Company reasonably determined
that other contract provisions (such as performance-based pncing adjustment) would
approximate the effects of economic dispatch, and that minute-by-minute economic
dispatch nights would have yielded only minimal additional benefits, if any. Dolan,
Tr. 90, 851.

Curtailment and dispatch are not synonymous. Dolan, Tr. 81. Curtailment
nghts serve a narrow and intermutient purpose. Dispatch nights involve much
broader control over a generating facility enabling a system operator to vary the
unit’s output continbously on a minute-by-minute basis to follow load changes.

Dolan, Tr. 81-82. It would have been overkill to insist on economic dispatch rights
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in long-term contracts, retaining ongoing control over QF units throughout each
minute, hour, day, week, month, year, etc., in order to handle an occastonal
curtailment contingency which, in fact has occurred in only 31 hours, and which was
already handled by referencing Rule 25-17.086. Dolan, Tr. 851.

Also, there is no evidence that Florida Power could have obtained sufficient
dispatch capability to avoid the minimum load problem even if it had opted for the
"overkill” approach. Mr. Dolan estimated that, in order to avoid curtailments today,
it would have been necessary m 1991 to obtain the right to reduce all QFs’ output
down to as little as 15-20 percent of their normal operating levels. Dolan, Tr. 86-
87. However, QFs subject to efficiency standards and thermal output commitments
likely would have resisted such significant dispatch provisions or insisted on having
the right to override the dispatch provisions through other contract terms. Dolan,
Tr. 82-83.

In short, the OCL/Pasco assertion that Florida Power should have (and could
have) avoided the need for curtailments by securing economic dispatch rights is

utterly indefensible based on the facts before the Commission.

ISSUE 2: Has Florida Power Corporation adequately demonstrated that its
plan incorporates all appropriate measures to mitigate the need for
curtailment during minimum load conditions?

SUMMARY OF ARGUMENT

** Yes. The curtailment rules contain no explicit mitigation requirements.
Nevertheless, FPC is using reasonable measures to minimize curtailments. Before
filing the plan, FPC undertook extensive efforts to avoid curtailments. Since filing
the plan, FPC has continued to pursue that objective. Under the plan, appropriate
mitigation will continue. **

- 16 -
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ARGUMENT
A. Florida Power’s Mitigation Efforts Have Exceeded All Requirements

Mr. Southwick tastified that the Company has "gone to extraordinary lengths
to control the minimum load problem and to reduce the need for curtailments.”
Southwick, Tr. 936. In his words, Florida Power has “gone the extra mile.” Id.
There can be no real doubt that Florida Power's mitigation efforts go far beyond any
explicit requirement of Section 292.304(f), Rule 25-17.086 or the Company’s
contracts and rate schedules. No other conclusion is possible because none of the
applicable rules or contracts includes any mitigation mandate.

Florida Power has "gone the extra mile” to avoid curtailments, not because of
any specific regulatory requirement, but because it makes sense to manage the
minimum load problem, like any other system operating condition, in a reliable and
responsible manner. Florida Power’s "mitigation” efforts began well in advance of
the first curtailment experience and they will continue under the plan as filed with
this Commission. These efforts have been multifaceted. They have included, for
example, reductions in power purchases, increases in power sales, reductions in
Company generation, negotiated reductions in QF deliveries, and improvements in

internal planning procedures.

Mr. Southwick explained that Florida Power has been "actively pursuing ways
to minimize the minimum load problem for at least two years.” Southwick, Tr. 942.
For example, the Company investigated the potential to reduce minimum outpul
levels at its own generating units duning munimum load penods. Id.  As a
consequence, the Company spent considerable time and money modifying the Crystal

River coal units (and other Company units) to improve their low load operaung
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capability. Id. These units are now operated at levels much lower than their historic
minumums. Id.; Harper, Tr. 175-76.

In mid-to-late 1993, the Company also started to factor the minimum load issue
into the maintenance schedule planning for its own units and for the various QF
units. Southwick, Tr. 942. In addition, the Company has arranged to obtain longer-
term weather forecasting reports to better anticipate loads and resource needs.
Energy Control Center personnel have begun to review unit commitment strategtes
for periods ranging from four to ten days, rather than a couple of days as was the
prior practice. Southwick, Tr. 943-44. These enhancements in the Company’s
forward-Jooking planning were undertaken, in large measure, to deal effectively with
minimum load conditions. Southwick, Tr. 944.

Also in anticipation of potential minimum load problems, Florida Power has
actively pursued negotiated output reduction arrangements with its QF suppliers.
Although the contracts and rate schedules already authorized curtailments under Rule
25-17.086, the Company wanted to clarify and supplement the contracmal
curiailment provisions so that each side would have a clear understanding of the
practices to be followed under minimum load conditions, and so that the Company
could, where practicable, accommodate any unique concems expressed by the QF
suppliers. Dolan, Tr. 69. Every QF was given the same opportunity {0 negouate
a voluntary outpul reduction arrangement and many have done so. Dolan, Tr. 853,
see Exhibit 1 (RDD-1), Appendix B as amended.

On the purchased power side of the ledger, Florida Power searched for and
evenwally found a way to mitigate the minimum energy requirements under its
power purchase contract with the Southern Companies. Southwick, Tr. 942 At the
end of February 1995, Florida Power and the Southern Companies reached an

understanding under which Flornida Power now has the right to sell back all or pan
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of the minimum purchase amounts if Florida Power’s energy cost is at or below the
Southern Companies’ energy cost. Southwick, Tr. 940; Exhibit 17 (HIS-5). This
arrangement aiready has enabled the Company to avoid one involuntary QF
curtaitment. Southwick, Tr. 941. Even Mr. Shanker has "applauded” this initiative
by Florida Power. See Shanker, Tr. 586.

The Company investigated the possibility of medifying load patterns as well as
generation levels. Florida Power currently has a time-of-use retail industrial rate
which includes two pricing tiers to reflect peak and off-peak usage. Southwick, Tr.
969. In anticipation of the minimum load problem, the Company considered adding
a third pricing tier for the midnight shift hours. /d. This concept was rejected,
however, because it did not appear that retail loads would be sensitive to another
pricing differential. Id.

To further reduce the likelihood of curtailments, Florida Power has made
repeated efforts to market power during off-peak periods. Two examples of the
Company’s successful marketing initiatives are its off-peak sales efforts to the
Southeastern Power Administration’s Carter's Dam project and 1o Oglethorpe Power
Cooperative’s Rocky Mountain Hydro project. Southwick, Tr. 943. The sale to
Carter's Dam was for 142 MW. The Rocky Mountain contract gives the Company
an opportunity to sell as much as 300 MW during nighttime hours. Harper, Tr. 176,

Mr. Harper testified that the Company has developed new documentation
matenials to assist in evaluating minimum load options. Harper, Tr. 173. He also
observed that Florida Power's operating personnel are maintaining closer
coordination than ever with its own plant operators and the QF operators, and now
routinely devote two to three manhours a day to the development of strategies for
handling minimum load conditions. Harper, Tr. 175. Mr. Southwick, the individua}

chiefly responsible for the Company’s Energy Contro] Center, confirmed that Florida
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Power is "devoting more time and personnel resources than ever before to the
planning and operations processes in order to minimize QF curtailments.”
Southwick, Tr. 943. He also offered several examples of operational measures thai
were used for the specific purpose of helping to avert QF curtailments, such as
keeping Company generating units off-line even though they were scheduled back in
service after a maintenance outage, advancing scheduled mainienance dates, and
stowing the rate at which the Crystal River nuclear unit was returned to service after
a maintenance outage. Southwick, Tr. 943, see also Harper, Tr. 175-76.

The record shows that, even before considering the extensive mitigation
measures incorporated into the curtailment plan, Florida Power has indeed "gone the

extra mile” to minimize involuntary QF curailments.

Under the curtailment plan, such active mitigaton will continue. In fact,
curtailments are a last resort after other reasonable and cost-effective measures have
been taken. The curtailment plan provides for at least four specific types of
mitigation: (1) minimizing off-system energy purchases; (2) maximizing economic
off-sysiem sales; (3) making maximum use of voluntary QF output reductions; and
(4) reducing Florida Power’s own units to their minimum generation levels. Exhibit
1 (RDD-1) at 10-19.

i. ne e

Florida Power has firm capacity purchase commitments with only two other
utiliies — Tampa Electric and the Southern Companies. Southwick, Tr. 344, The
50 MW purchase from Tampa Electric can be avoided entirely by Fiorida Power and
will be avoided prior 10 any QF curailments. Id. Therefore, it1s a non-issue in this

case.

.20 -

FLOoRA DA POWER CORPDRAT . OM




The Southern Companies unit power purchase, which preceded most of the
Company’s QF contracts (Southwick, Tr. 939), ranges from a maximum of 400 MW
to a minimum which can be as high as 168 MW, depending upon conditions on the
Southern Companies’ system. Southwick, Tr. 345. By the terms of the unit power
sales contract, particularly Section 3.6, Florida Power is obligated to accept delivery
of (not just pay for) a proportionate share of the energy produced by the Southemn
Companies’ Miller generating units and Scherer Unit No. 3 whenever those units are
operating at "Minimum Operating Conditions.“ Southwick, Tr. 345; see Exhibit 7
(HIS-2). However, as explained above, the February 1995 letter of understanding
with the Southern Companies now provides a potential opportunity for Florida Power
to sell back the Miller and Scherer unit output under a pricing structure that is
mutually beneficial to the parties. Southwick, Tr. 940. This new arrangement has
considerable potential to avoid or reduce curtailments, as it already has done once.
id.

ii. Energy Sales

The curtailment plan also mitigates involuntary curtailments by incorporating
a policy of maximizing off-system saies —- both on and off the Florida Energy Broker
- whenever those sales can be made on an economic basis so thai the sales will not
cause Florida Power or its ratepayers to subsidize QF purchases which otherwise
could be lawfully curtailed. Exhibu 1 (RDD-1} at 11-{2. Mr. Southwick confirmed
that the Company 1s "following a practice of marketing as much power as we can
both before and during curtailment events consistent with established interchange
practuces in the state of Fiorida.” Southwick, Tr. 947, He further explaned,
however, that the Company may be hmited by established incremental pricing
pracuces, ratepayer neutrality considerations and the absence of willing buyers when

seeking 1o market energy during low load periods. Southwick, Tr 943-44, 947-51,
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see also Harper, Tr. 212, 217. As discussed in greater detail under Issue 2-c, the
bottom line is that Florida Power is taking all reasonable sieps to market power off-
system without subjecting its ratepayers to inappropriate cost burdens.

il ) ¥ ut Reducti

The voluntary QF output reduction plans likewise serve as an effective tool in
the curtailment plan’s mitigation arsenal. At last count, nine QFs had agreed to firm
voluntary output reduction plans (Dolan, Tr. 70) and OCL was expected to join that
list. See Tr. 324, 822; Exhibit 15. These voluntary plans typically afford Florida
Power some flexibility to schedule QF unit maintenance during anticipated low load
periods. They also provide assured unit outpot reductions and often some additionai
reductions which can be scheduled at the Company’s discretion. See Dolan, Tr. 71.
The volumary arrangements provide the Company with roughly 350 MW of initial
generation reductions (apart from the potential OCL reductions), which substantially
aids in curbing the need for involuntary curtailments. Dolan, Tr. 75, 116.

iv. Company Generation Curtailments

The Company is not asking the QFs to bear the brunt of the minimum load
problem. In fact, before asking for any involuntary curtailments from QFs, the
Company will first subject itself o far deeper curtailments. Unless unforeseen
conditions arise, the curtailment plan requires the Company to shut down all of its
intermediate and peaking units as well as its University of Flonda cogeneration unit.
Exhibit 1 (RDD-1) at 13. This amounts to about 4,300 MW of Company gencration
that can and will be shut down as an mninal response to a low load situation. Jfd. In
addition, the Company will reduce its four Crystal River coal units to their normal
minimum generation levels, while accounting for Automatic Generation Control and
system security, and will attempt to reduce those units even more ~ to "emergency”

minimums - where unit and system conditions permit. fd at 14. In total, under
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normai conditions, the Company expects to drop its self-generation down 1o about
1,655 MW (860 coal and 795 nuclear) to cope with minimum load conditions. /d.
at 15. It could hardly be said that the Company is not actively contributing to the

solution,

D. OCL/Pasco’s Additional Mitigation Measures Are Unnecessary_and
Unreasonable

na

Despite the Herculean efforts by Florida Power to responsibly address the
minimum load problem, OCL/Pasco ask for still more in a last ditch effort 10 avoid
curtailments at any cost to the Company and its ratepayers. In effect, the
OC1./Pasco witnesses prefer 10 approach the problem by either assuming that no
problem exists or opting for a "solution” that shifts all cost responsibility to the
Company’s ratepayers. Mr. Shanker even conceded on the witness stand that he
would endorse mitigation requirements that force the Company to incur grealer costs
for ratepayers simply to avoid the need for curtailments. See Shanker, Tr. 592.
This Commission should not countenance such self-serving reasoning, which utterly
ignores PURPA’s crucial ratepayer neutrality principle.

In the imaginary curtailment framework constructed by Messrs. Shanker and
Slater, Florida Power could not exercise its regulatory and contractual curtailment
nights unless and unti] it has first: (1) established a policy of interrupting the
Southern Companies purchases before QFs; (2) reconfigured the overall commitment
of Company generating units ignoring normal economic dispatch, (3) marketed off-
system energy at any market clearing price regardless of cost; and (4} created a
similar cut-rate retail pricing plan. Florida Power wili address these unworkable
practices under lssues 2-a through 2-¢ below. In summary, however, the foliowing

general observations by Mr. Southwick are instructive:
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In effect, OCL/Pasco are saying that the minimum load problem is not
real. They claim there is no mismatch between generation and load
because generation can always be further reduced to eliminate the
problem and Joad can always be bumped up with the same effect. There
is, according to Messrs. Shanker and Slater, no operational problem at
all because there are solutions which the Company is simply unwilling to
accept because of economic impacts on itself or its ratepayers.
Presumably, in the theoretical world created by these witnesses, the
minimum load unit cycling conditions described both by the FERC and
this Commission as justifying curtailments would never arise because a
utility like Florida Power could always cause an excess generation
condition to evaporate by (1) walking away from its firm uality purchase
commitments; (2) redispatching the system to cycle off baseload units on
a long-term basis in order to avoid doing so in the short-term; (3) giving
away wholesale interchange power and, by the same logic, presumably
even paying a third party to accept it; and (4) similarly, giving away
service at retail. . . [T]hese measures. . . represent unrealistic, unreliable
and/or uneconomic ways in which to address the minimum load problem.
Southwick, Tr. 937-38.

ISSUE 2a: Has Florida Power Corporation adequately demonstrated that it
has attempted to mitigate any foreseeable imbalance between
generation and load during minimum load conditions by
committing the most appropriate combination of generation
resources for the circumstances?

SUMMARY OF ARGUMENT

** Yes. FPC appropriately dispatches its system with the dual objectives of
reliability and sound economics. Neither PURPA nor any related regulations require
that the systemn be operated in a sub-optimal manner. Alternative dispatch scenarios
suggested by OCL/Pasco would cause FPC (and ratepayers) to incur unreasonable
costs and potential reliability risks., **

ARGUMENT: FPC Appropniately Commits and DispatchesAvailable Resources
It is pure folly to suggest that any utility should be required to operate its
system in a sub-optimal manner before it can enforce its lawful QF curtailment
rights. Yet this is exactly what Messrs. Shanker and Slater blithely suggest.
Mr. Southwick demonstrated that Fiorida Power is committing its generating
resources in a responsible way to mitigate QF curailments while also satisfying
reliability requirements and legitimate economic considerations. E.g., Southwick,

Tr. 942-44. He also refuted the OCL/Pasco suggestion that the Company could or
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should do more to mitigate curtailments by changing the way in which it commuts
generating resources to match load. Southwick, Tr. 944, In particular, he explained
that there are two key reasons why it would not be feasible, as suggested by
OCL/Pasco, to change the type or number of units committed for week-long periods
in order to address potential minimum load problems of a few hours’ duration. First,
Florida Power cannot know that far ahead of time if a minimum load condition
actually will materialize or how extensive the problem might be, Second, even if
such knowledge was available, it would make no sense from an economic dispatch
perspective to commit units on a long-term basis in order to fix a shor-term
problem. Southwick, Tr. 945.

Mr. Slater actually argues for a method of dispatching the system that would,
almost certainly, be more curtailment-prone than the Company's methods. He
contends that the Company should determine its potential curtailment needs a week
ahead of time, and provide the QFs with curtailment directives on that basis. Slater,
Tr. 718-19. As long as the Company’s week-ahead estimates are reasonable (he
admits they are unlikely to be exact), Mr, Slater concludes that those estimates
provide a valid basis for curtailment decisions. Even if the resulting cuntailment
decisions turn out to be wrong, Mr. Slater wouid not find them 10 be in violation of
the PURPA rules. Slater, Tr. 719-20.

This approach necessarily wouid justify many more curtailments thai the
Company otherwise would require. Many potental curtailment events during the
1994-1995 minimum load period never materialized. A Level | alert was issued 47
nmes and that number understates the total number of imes when a curtailment was
possible but was avoided without having to issue an alert. Southwick, Tr. 947, In
fact, in the final analysis, there were only seven curtailment events. Even with years

of forecasting experience and the benefit of all available forecasung tools, the
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Company’s system operators often have no more than a few hours’ notice whether
a minimum load emergency will occur or will be averted. Southwick, Tr. 945, If
Florida Power regularly committed units far ahead of ame in order to cover every
possible curtailment event, then curtailments would become much more likely. In
addition, other uneconomic operating decisions would become the norm and costs
could be "raised considerably for ratepayers.” Southwick, Tr. 947.

Mr. Slater also suggested that Florida Power could shut down a baseload unit
over an extended period of time and still manage 1o meet peak loads with
uncommitied cycling capacity, peakers or power purchases. Slater, Tr. 654.
However, the witness made no attempt to evaluate the practicality of his suggestion
or to determine the full range of resulting system impacts. Mr. Southwick explained
that such an operating strategy would, even if otherwise feasible, cause the Company
to tncur much higher costs. Southwick, Tr. 946. According to Mr. Southwick:

[E}ven if we knew a week ahead of time that a minimum load condition

would occur, the most economical solution would probably not be 1o

cycie off a coal-fired baseload plant for the entire week, since higher-cost

units would have to be run during the peak periods to make up the energy

from the shut-down coal unit, thus raising the overali cost to ratepayers.

. OCL/Pasco’s suggeston that Florida Power change its unit
commitment practices to prevent all potential minimum load curtailments
amounts to nothing more than a suggestion that Florida Power's
ratepayers should accept higher costs instead of Florida Power exercising
the legitimate cunailment rights in the QF contracts. Southwick, Tr.
946-47.

Such adverse ratepayer impacts are antithetical to the PURPA requirement that
ratepayers should not suffer increased costs to promote QF purchases. See 16
U.S.C. § 824a-3; 18 C.F.R. § 292.304. The Commission should therefore reject the

notion that Florida Power must abandon economic dispaich considerations before

exercising its curtailment nghts.
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ISSUE 2h: Does the proposed curtaibment plan properly require Florida
Power Corporation to take all appropriate measures to decrease
other sources of generation to mitigate any imbalance between
generation and load?

SUMMARY OF ARGUMENT

** Yes. Although the PURPA regulations contain no mitigation requirements,
FPC has volunteered to substantially reduce its own generation before any
curtatlments. FPC also will reduce purchases from other utilities to the minimum
contract levels. A new arrangement reached in February may even further mitigate
the minimum takes from Southern Companies. **

As noted previously, the curtailment plan commits Florida Power to a policy
of reducing all generation and power purchases over which it has control to minimum
levels, consistent with sound operating practices and applicable power purchase
cortracts, before calling upon QFs to assist in resolving the minimum load problem
through involuntary curtailments. Exhibit I (RDD-1) at 10-11, 12-17; Southwick,
Tr. 349-50, 938. This means, 1o the extent practicable: (1) shutting down the
University of Florida cogeneration wunit; (2) shutting down the Company'’s
intermediate and peaking units; and (3) reducing output from the four Crystal River
coal units to their normal minimum levels and perhaps to even lower "emergency”
minimum levels. Southwick, Tr. 350-51. It also includes: (4) suspending purchases
from Tampa Electric; (5) minimizing the Company's must-take purchases from the
Southern Companies; and (6) where feasible, selling back unneeded energy 1o the
Southern Companies under the February 1995 letter of understanding included in this
record as Exhibit 17 (HIS-5). Southwick, Tr. 93941.

Mr. Southwick explained that "{tlhe Company's objective, whenever possible
given the current condition of its various units and other system constraints, is to
minimize the need for QF curtailments by maximizing its own unit output reductions

in a manner that is consistent with sound operating practices.” Southwick, Tr. 349-
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50. No intervenor testimony took issue with this Company policy or justified further
reductions in Company generation as a prerequisite to curtailments. However,
OCL/Pasco did advocate further reductions in the firm power purchases from the
Southern Companies. Shanker, Tr. 517-19. OCL/Pasco mistakenly characterize the
Company's treatment of the Southern purchases as an effort to subordinate QF
contracts to the Southern contract.

The OCL/Pasco position may result from nothing more than a misunderstanding
of the pertinent termns of the Southemn contract. Contrary to the inference in Mr.
Shanker's testimony (Tr. 519-20), Florida Power does not have the option under that
contract to pay for power, while declining to accept the power. Rather, Section 3.6
of the contract establishes a "must-take” obligation, designed to deal with the
Southern Companies’ own minimum unit operating conditions. Southwick, Tr. 941.
Section 3.6 provides that "[d]uring all periods when a unit made available to {Florida
Power] Corporation under Article I is operating at ‘Minimum Operatng
Conditions’, {(Florida Power) Corporation shall accept delivery of the energy. . . .")
Exhibit 7 (HIS-2, emphasis added). Because this minimum purchase obligation
arises under a contract and a FERC-jurisdictional rate schedule, it is binding and
enforceable against Florida Power. Southwick, Tr. 939; see. e.g.. Northwestern
Public Service Co. v. Montana Dakota Utilities Co., 181 F 2d 19, 22 (8th Cir.) (a

FERC rate schedule is 10 be treated like a statute which is binding upon the buyer

Mr. Harper and Mr. Lefton were asked on cross-examinstion whetber the Crystal River puclear unn
concesvably could be ramped down to follow load as an miternative to cycling off a baaeload coal unut
Harper, Tr. 196, 253; Lefton, Tr. 318-19. However, the unrofuled evidence establishes that this would
oot be safe or feasible. consistent with regulatory cntena, or cost-cffective. £.g., Southwick. Tr 353;
Harper, Tr. 253; Lefton, Tr. 299-302; 318-19. Mr. Lefion, who has extensive electnc power plant
expenence, ieatificd that be is unaware of any sumilar Babcock and Wilcox nuclear plant that 1s
dispatched to follow load. [efon, Tr. 299. Even Mr. Slater recognuzes that Cryswal River 3 1s not &
candidate for Joad following service because of ita 1nability 1o return 1o full service (under the best
cocditions} through severai successive peak load pertods  Slater. Tr 793, 717

-28 -

fF.och pa PowER CORPORAT (ON




and seller alike), aff'd sub nom., 341 U.S. 246, 251 (1950) (utilines must adhere to
applicable filed rate schedules, whether fixed or merely accepted by FERC, and "not
even a court can authorize commerce in the commodity on other terms").

The OCL/Pasco position would, as Mr. Southwick observed, effectively require
Florida Power to breach its pre-existing contract (and rate schedule) with the
Southern Companies as a pre-condition to enforcing its contractual curtailment nghts
against the QFs. Southwick, Tr. 934. Apart from the obvious legal deficiencies in
this proposal, it is difficult to conceive of a regulatory policy that would be less
rational.

There is no merit whatsoever to the suggestion that Florida Power is seeking
to subordinate its QF contracts to its utlity purchase contracts. Rather, "Florida
Power is living by the terms of all its contracts.”  Southwick, Tr. 939.
Unfortunately, OCL/Pasco simply refuse to admit that the Southern contract differs
maierially from their contracts. Unlike the Southern contract, the subsequently
executed OCL/Pasco contracts did not contain an absolute must-take minimum, but
instead specifically envisioned potential instances of curtilment under Rule 25-
17.086.> Id. It is necessary and appropriate to recognize this distinction in contract
terms.

In support of their posidon, OCL/Pasco undoubtedly will direct the
Commission’s attention to one of two other state commission decisions which have
previously addressed the treatment of inter-utility purchases under Section 292.304(f)

of the FERC s rules. In 1989, the New York Public Service Commission determined

Furthermore, hike other QF contracts of the same vintage, the OCL/Pasco contracts, i Secuon 6.3,

provided a mecbaniswm to easure thal, 1o the event of curlaiiments, the QFs would not lose a dume of
therr anticipated capacity payments. The contracts expresaly mited the QFs’ exposure to a potontial
reduction in energy paymeats. Dolan, Tr. 67. This disinguishes the Company's situstion from that
of other utilities who bave proposed 1o wterrupt aif payments 1o QFs dunng curtmbments {¢.g., Niagare
Mcobawk Power Campany; see Appendix A, sbip op. al 12)
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that the udlities subject to its jurisdiction could not include inter-utility power
purchases as a part of their minrimum generation levels when drafting contracual
curtailment clauses. Proceeding on Motion of the Commission to Establish
Conditions Governing Curtailment Clauses in Contracts for On-Site Generation, 1989
N.Y. PUC LEXIS 71, *22-23 (June 27, 1989). That decision was predicated on the
New York Commission’s opinion that PURPA does not entitle utilities to curtail QFs
in preference to curtailing off-systemn purchases, and that the affected inter-utility
contracts often permit rescheduling to avoid taking energy during light load periods.
Id. at *23-24. As already established above, however, Florida Power's contract with
the Southern Companies does nor enable the Company to avoid the minimum energy
deliveries and Florida Power is not giving preferred treatment to the Southern
contract as compared with the QF contracts. Therefore, the New York precedent is
inapposite.®

The New York precedent also s at odds with a more recent decision issued just
last fall by the Public Service Commission of Nevada. Saguaro Power Co. v.
Nevada Power Co., 1994 WL 780897 (Nov. 30, 1994), perition for judicial review
filed, No. 95-00344A (Ist Dist. Ct. Nev. Feb. 27, 1995). In Saguaro, the Ne¢vada
Commuission directed Nevada Power Company to implement a curtailment plan to
operate under Section 292.304(f). Under the curiailment protocols required by the

Nevada Commission, the utility's minimum baseload generation levels are deemed

¢ The New York Commission bas since reopened its curtmlment mguiry at the request of Niagara

Mohawk Power Company, but has not 1ssued a final order on the mauer See footnote 8, tnfra. and
Appendix A. Ip addion, the New York Compussion, in s apparent retreachment from earlier New
York PURPA policies, uervened m a recest FERC proceeding arguing thet QFs no longer require
incenlives for development. that New York State Electric & Gas Corparation should pow be permutted
1o avord fixed-pnee QF cobtracts thal ere recoverung more than ful] avoided costs, and that FERC
should more lhiberally authonze curalments where QF purchases are 1mposing excessive cosls or
substantial undue burdens on the utility's ratepayers See New York Stute Electric & Gas Corp | 11
FERC { 61,027 a1 61,109-110 (1995).
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to include all long-term take-or-pay purchases from other udlities. Jd. at *12
("resources which should be considered ‘base load™™ should include "any long term
take-or-pay base load purchase contracts, and those contracts which are obtained in
order to temporarily replace a base load resource that is off line as part of a regularly
scheduled maintenance outage. . . . ") By defining Nevada Power’s baseload
generation to include take-or-pay contracts, the Nevada Commission permitted the
utility to curtail firm QF purchases in order to continue taking energy which it had
a contractual right 1o pay for, but declined to accept. See id. at *4 ("With respect
to NPC’s contract with Pacificorp, which is a take-or-pay contract, NPC would still
be obliged to pay for any energy scheduled, even if it did not take that energy”).
Here, on the other hand, Florida Power’s must-take contract with the Southermn
Companies obligates the Company to actually accept a minimum amount of energy;
that obligation cannot be discharged simply by paying for the energy as is the case
under a take-or-pay arrangement. Accordingly, the case for including the Southern
purchases as part of Florida Power’s minimum generation is even stronger here than
in the case before the Nevada Commission.

At the end of the day, the OCL/Pasco position conceming the Southern
purchases may well amount to a lot of sound and fury that in fact signifies very little.
This is because Flonda Power was able to avoid much of the Southerm must-take
energy during the tninal curtailment events and should be even better able to
accomplish that objective under the February 1995 lener of understanding. During
some of the curtatment events, the Southem purchases were avoided entirely and
during every event those purchases were reduced to well below the 168 MW contract
minimum. Southwick, Tr. 346-47, 939-40; Harper, Tr. 170, 178. The new energy
sell-back arrangement successfully avented one cuntailment since the end of February,

and it has the potential to avoid or reduce future curtailments as well. Southwick,
T
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Tr. 941. No further action should be required with respect to the Southern purchases
in this proceeding.

ISSUE 2¢: Does the proposed curtailment plan properly reguire Florida
Power Corporation to take all appropriate measures to increase
sales to mitigate any imbalance between generation and load?

SUMMARY OF ARGUMENT

** Yes. Although the PURPA regulations contain no mitigation requirements,

FPC has volunteered to maximize off-system sales before initiating curtailments, so

long as those sales will not cause FPC or its ratepayers to subsidize continued QF

purchases. This promotes PURPA's ratepayer neutrality principle and goes beyond
any specific PURPA requirement. **

ARGUMENT: FPC Appropriately Handles Off-System Sales

Florida Power’s commitment to maximize off-system sales without adversely
affecting ratepayers exceeds any explicit requirement of Section 292.304(f) or Rule
25-17.086. Messrs. Shanker and Slater urge the Commission to create a market for
energy sales during low load periods by compelling the Company to substantially
discount its wholesale energy prices, and even, by the same theory, to pay someone
to take the curtailable QF energy. See Shanker, Tr. 595. However, their testimony
cites no FERC or Florida Commission authority for their mandatory cut-rate
marketing proposal because none exists. To the contrary, the applicable rules make
clear that Florida Power has no obligation to sell or deliver unneeded QF energy to
third parties.

The FERC left no doubt on this question. Although two fellow regulatory
commuissions specifically recommended to FERC "that the utility which is refusing
energy from a qualifying facility under this [curntailment] subsection {should] be
required to endeavor to resell the energy to interconnected utiliies and to wheel the
energy” (Comment Summary on FERC NOPR, Exhibit 9 (RJS-5) at 6), FERC chose

not to require such off-system sales or wheeling. Instead, in the preamble to its
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regulatons, FERC explained that payments made to QFs “"should only inciude
payment for energy or capacity which the utility can use to meet its total system load.
These rules impose no requirement on the purchasing wility 1o deliver unusable
energy or capacity to another utility for subsequent sale.” Order No. 69, Exhibit 9
(RJS-6) at 6 (emphasis added).

The same philosophy is reflected in this Commission's rules. For example,
Rule 25-17.0832(6) swates that utilities are "encourage{d),” not required, to sell
unneeded QF energy to third parties. That rule also provides that any such resales
should only be made when they are "cost effective to the ratepayers.”

Mr. Southwick explained that it may not be feasible to sell more power off-
system during minimum load conditions because the low loads are a function of muld
weather conditions which are generally comparable throughout the region.
Southwick, Tr. 948. Because other utlities typically experience low loads at the
same time as the Company, there tend to be few, if any, potential energy purchasers
during Florida Power’s minimum load conditions. Harper, Tr. 217. In addition,
irrespective of marketing issues, the evidence shows that energy sales on the Flonda
Energy Broker do not provide an effectve tool for managing the minimum load
conditions because those sales last for only one hour at a dme, and frequently are
“here one hour and gone the next.” Southwick, Tr. 949. They therefore have the
potential 1o create unmanageable “yo-yo effects” requiring hour-to-hour adjustments
1n curtailment directives and "a scheduling nightmare for the system dispatcher.” Id.

Even putting aside these system operating constraints, for the sake of argument,
the OCL/Pasco proposal to discount Flortda Power’s energy prices down to zero (or
potentially even below zero) for the sole purpose of conunuing QF purchases which
otherwise could be lawfully curtaiied, represents nothing more than a direct cost

subsidy from Florida Power’s ratepayers to its QF supphiers. See subsidy examples
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at Southwick, Tr. 959-61. Such subsidies clearly are not "cost effective to the
ratepayers” (Rule 25-17.0832(6)); nor can they be said to satisfy the federal
requirement that "under the full avoided cost standard, the utilities’ customers are
kept whole, and pay the same rates as they would have paid had the utility not
purchased energy and capacity from the qualifying facility.” Order No. 69, Exhibit
9 (RIS-6) at 9.

There has been a great deal of argument in this record suggesting that FPC has
not been aggressive in its energy marketing because it has erroneously ~alculated its
system incremental cost during curtailment periods and has, therefore, foregone
opportunities to undercut the prices of other area utilities. These arguments
completely ignore the subsidy impacts of the intervenors’ cut-rate energy pricing
proposal. They do so by ignoring Florida Power’s legitimate curtailment rights (i.e.,
pretending that the QF purchases are unavoidable under any circumstances), and
thereby ignoring that any portion of the Company’s excess generation is attributable
to avoidable QF purchases. Thus, they ignore the revenue shortfalls that would be
incurred by selling energy at prices less than the fuel costs incurred by the ratepayers
to generate that energy or the prices paid to QFs to purchase the energy. Southwick,
Tr. 964-6S; see Slater, Tr. 728-29. In effect, the intervenors are arguing that a
comparison of Company costs with and without QF purchases must pretend that there
never can be a withowt alternative.

Similarly, the intervenor witnesses could only arrive at their contrived energy
marketing conclustons by ignoring long-accepted interchange pricing policies in the
Southeastern United States. Southwick, Tr. 951. Mr. Shanker conceded that he is
not proposing that the Company should sell economy energy below its incremental
costs.  Shanker, Tr. 524; see also Slater, Tr. 654. However, by falsely

characterizing QF purchases as "musi-take” during minimum load conditions, instead
- 34 -
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of acknowledging the Company's legitimate curtailment rights under Rule 25-17.086,
Messrs. Shanker and Slater attempt to create the equally false impression that Flonida
Power’s interchange energy should be priced well below its actual cost.” See
Southwick, Tr. 951; Shanker, Tr. 597. In fact, the record shows that the Company
is properly pricing off-system energy sales consistent with its rate schedules, the
Energy Broker Guidelines and commonly accepted practice among the Company and
the other buyers and sellers of interchange services throughout the Southeast.
Southwick, Tr. 951-57; Harper, Tr. 214. Simply because some utility may be
offering power at its incremental cost of say, $13, does not mean that Florida Power
should sell power at $12, if its production {or QF purchase} cost is, say $14. Cost-
based pricing principles govern regulated interchange sales in Florida — not market-

clearing principles.®

7

1o the intervenote” bypothetical world, Flonda Power's tncremental cost calculstions during minimum
load poriods would inciude cost savings opportuntties, like avoided shul-down/start-up costa. In the
rea] world, bowever, shut-down/start-up costs are avoided by means of leginmate QF curtmylment rights

end do not have to be avoided by selliog power off-system at a loss (1.e.. al ratepayer subsidized
prices).

The OCl/Pasco witnesses suggested that "dump energy” practices are prevalent 1o other locales,
although they offered no evidence in support of theiwr mssertions and they cited only two examples --
both involving multi-party power pools (tbe New York Power Poal and the PIM Pool). What they
bave not shown is that this Commission should aftribute any relevance 1o these alieged power pool
pracuces, when no similar power pool exists tn Flonda. There are many coordinated. mult-party
operating and pncing practices within these pools which may make them wappropnate models for
mdividual utiity pricing 1o Flonda, FERC has descnibed the New York and PIM Pools as two of caly
three "tght power poois® in the Unned States and has explained that these pools are highly 1ntegrated
and are charactenzed by extensmively coordinsied shon- and loog-term planning. coordinated
maintenance, centralized dispatch, contractual requirements regarding wsialied and operating reserves
and financia) penattics to enforce these requirements. According to FERC, under centeal dispatch, the
pocl’s combined resources are dispatched to meet the pool’s combined loads, without regard to
individual uait ownership or loads, and the net beaefits from joiwnt dispatch are shased among all pool
members. Jaquiry Concerning Alternasive Power Pooling Insticunions Under the Federal Power Act,
RM54-20-000, 59 Fed Reg. 54851, TV CCH Stat’s & Reg's § 35,529 a1 35,718 and .13 {19%4) (o
the Saguaro decimon. supro, where Nevada Power was ool a member of one of the three tight power
pools, the Novada Commission did not impose any kind of off-system sales requirement as a
prerequisite to curtailment, tet alone one that would force "dump”™ energy sales at discounted prices
Even the New York Commiksion, which 18 1989 cnticized the New York utilities for not pursuing
greater off-system sales under the New Yoark Power Pool's “dump” energy procedures, decided o
revisst that issue (inciuding the pool’s penalty pricing procedures and role 10 off-system sales) in its
pending re-examunation of the PURPA cunailmesnt tssue  See Appendix A. shp ap at 9-10
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The record also shows convincingly that the Commission could not endorse the
OCL/Pasco position that Florida Power is overstating its incremental cost during
minimum load conditions without simultaneously concluding that the QFs are being
paid too much for an equivalent amount of as-available energy. Southwick, Tr. 965-
68; see Shanker, Tr. 605; Slater, Tr. 725. This Commission’s Rule 25-
17.0825(2)(a} states that "[alvoided energy costs associated with as-available energy
are defined as the utility’s actual avoided energy cost before the sale of interchange
energy.” (Emphasis added). As Mr. Southwick explained:

Pricing QF energy before interchange sales means that the QF price is

derived without reference to the off-system sales - in other words, based

on the same increment of energy that wouid have been sold on the

interchange market. Except for a potential difference in the size of the

off-systemn sale block and the as-available energy block, the two prices
should be approximately the same. It is logically not possible to correctly
suppose a condition in which economy energy sales should be priced at
approximately zero, while at the same time, an equivalent amount of as-
available energy is being properly priced at a level much higher than

zero. Southwick, Tr. 967.

Thus, even if the OCL/Pasco position was not otherwise subject to fatal flaws, the
Commission could not endorse that position without also authorizing a conmensurate
reduction in the Company’s as-available prices during minimum load hours.’

Mr. Southwick established that the OCL/Pasco proposal to further mitigate QF
curtailments by reducing rezail rates (and thereby encouraging increases in energy
sale volumes) suffers from the same deficiencies as the intervenors’ cut-rate

wholesale pricing proposal. Southwick, Tr. 969-71. He also explained that the

Company already evaluaied potential changes in retail pricing in order to address

14

FERC very recently reaffirmed that a utility ‘s obligation 10 buy QF power applies ~only 1f the QF aells
at a price no higher than the cost the utility would have tncurred for the power 1f it had not purchased
the QF's energy and/or capacity. . . The intension was 1o muke ratepayers tndifferent as ta whether
the utility used more traditional sources of power oc the newly-encouraged alternatives ™ Southern
California Edison Co.. Tt FERC {61,269 at . 1995 FERC LEX]S 1061 at *23 (June 2, 1995}
(emphasis added).
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minimum load conditions, but reasonably concluded that the retail loads could not
be materially affected. The only identifiable impacts would have been greater
ratepayer subsidies and a windfall to retail customers who happened to opt for the
lower pricing without changing their load patterns. Southwick, Tr. 969. Mr.
Shanker concedes that Section 292.304(f) says nothing about mitigating curtailments
by modifying retail pricing practices. See Shanker, Tr. 619. In addition, he now
acknowledges that the Company voluntarily investigated this option in anticipation
of the minimum load problem, and he appears to have all but abandoned his original
proposal to require further retail mitigation measures. See Shanker, Tr. 544, 617.

To sum up, the curtailment plan’s policies with respect to off-systemn sales (and
retail sales) represent a fair and reasonable means of implementing Section
292.304(f) and Rule 25-17.086, without contravening the fundamental PURPA
principle of ratepayer neutrality. Moreover, nothing in the plan prevents any QF
from seeking to market its own curtailed energy (at any price it chooses to accept).
Section 6.3 of the Company’s negotiated contracts specifically entitles the QFs to
dispose of curtailed energy amounts as they see fit. Southwick, Tr. 968. Although
that Section also states that Florida Power has no obligation to wheel the curtailed
energy to third parties, Mr. Southwick confirmed that the Company is willing to
wheel that energy to another buyer under the Company’s open access transmission
tariffs. Id. This would enable OCL/Pasco to test their theory that a market exists
for their energy at some price — without subjecting Florida Power’s ratepayers to an

unlawful pricing subsidy.
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ISSUE 3: Has Florida Power Corporation adeguately demonstrated that the
procedures for curtailment outlined in its plan are reasonable and
appropriate?

SUMMARY OF ARGUMENT

** Yes. Although FPC coes not contend that there is only one possible set of
acceptable procedures for implementing QF curtailments, it has proposed a set of
procedures which is both fair and effecive. **

ARGUMENT: The Flap Tncorporates Reasonable and Appropriate
Procedures

Although OCL/Pasco dispute the basis for curtailments under the plan, no party
sponsored any evidence which criticizes the procedures for curtaitment as outlined
in the plan. The procedures are sound. They enable the Company to ensure safe,
reliable and economic operation of the system during minimum load conditions.
They afford advance notice to the QFs and follow-up notice to this Commission, as
contemplated by Rule 25-17.086. Notifications are provided in stages to identify
different levels of alert status and to keep the QFs informed as conditions change.
The procedures also offer guidance and instruction to system operating personnel to
ensure that they will foliow the plan’s mitigation objectives and use consistent,
predictable practices to address munimum load conditions. When curtailments
become necessary, the procedures reasonably and appropnately apportion the
required curtailments among the Group A, B and C QF suppliers.

The overwhelming lack of opposition to the plan’s procedures attests (o the
reasonableness of those procedures.

ISSUE 4: Has Florida Power Corporation adequately demonstrated that is
proposed plan allocates justifiable curtailments among QFs in a fair and
not unduly discriminatory manner?

SUMMARY OF ARGUMENT

** Yes., The plan properly distinguishes between (1) as-available energy and
(2) firm energy; and between (3) QFs who have committed in writing to specific
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voluntary output reductions and (4) QFs who have not made this commitment,
Failure to recognize these factual distinctions would undermine this Commission’s
approval of the voluntary output reduction plans. **

ARGUMENT: w&m@m Fairly and Without

The curtailment plan does not disadvantage or unfairly treat QFs as a class of
wholesale power supplier. Southwick, Tr. 979. This is because the plan actually
gives the QFs a superior curtailment priority to the Company’s own generating
equipment and its avoidable energy purchases from other utilites. The Company is
asking for QF curtailments only after all other generating resources have been
brought to minimum levels. Id.

Arguably, this ends any conceivable discnmination claim under PURPA. To
the extent that PURPA addresses the issue of discrimination at all, the statute only
bars discrimination in tesms of QF pricing, as opposed to QF purchase or curtailment
issues. Under PURPA Sections 210(b) and 210(c), the prices paid to QFs for their
power and the prices charged to QFs for back-up service may not discriminate
against QFs. 16 U.S.C. §§ 824a-3(b), 824a-3(c). However, no other provisions of
Section 210 impose non-discrimination criteria. Moreover, even as lo the non-
discriminatory pricing provisions of PURPA, the FERC has expressed the view that
discrimination is prohibited only against QFs as a class of wholesale power supplier,
but not among individual QF suppliers. Southwick, Tr. 982. FERC has explained
that differences in circumstances frequently justify differences in treatment of
particular QFs:

No court cases have definitively construed the meaning of discrimination

in the context of raies for purchases of power from QFs under Section

210, but the most reasonable reading of PURPA precludes discrimination

against QFs as a class; it does not require that all QFs be treated the

same. The Commission’s current rules allow for different rates for QFs.

The rules recognize that avoided cost will tend to decline as more QFs

enter the market. The Commission’s current rules also set the price at
full avoided cost, but also provide for negotiated rates that fall below full

.39.
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avoided cost. Certainly, negotiations do not result in the same rate for

all QFs. QFs offering different services or different prices are not

similarly sitiated. Thus, differentation among QFs is not necessarily

discriminatory. NOPR, Regulations Governing Bidding Programs, IV

FERC Suat’s & Reg's § 32,455 at 32,027 (1988), terminated 64 FERC

§ 61,364 (1993); Exhibit 17 (HIS-9) (foomotes omitted).

Nevertheless, even among individual QFs, the Florida Power curtailment plan
passes muster under any reasonable test for undue discrimination. Clearly, the
distinctions drawn between the Group A, B and C QFs are justified by material
differences in factual circumstances. Southwick, Tr. 983. One major distinction is
between: (a) firm QF supplies (Groups A and B), which are assured sources of
capacity; and (b) as-available energy supplies (Group C), which are unassured in
terms of amount, time and certainty of delivery. Southwick, Tr. 980. A second
significant distinction is between: {c) those QFs (Group A) who have agreed in
writing to assured voluntary output arrangements, which can be depended upon to
meet changing load conditions; and (d) other QFs (Group B) who have chosen not
to provide such assured voluntary output reductions as an initial response to falling
loads on the system. This is a material distinction in the nature of the power supplies
being offered by the Group A and B QFs. Id. As Mr. Southwick noted: "I would
have a hard time justifying a plan that ignored the voluntary contribution made by
the Group A QFs or that treated as-available encrgy as if it were firm. These
differences cannot be ignored if we are to be fair to all QFs.” Southwick, Tr 981.

The proposed curtailment plan is fair and non-discriminatory among QFs and
in relation to QFs as a class of wholesale power suppliers. Absent any negotiated
output reduction arrangements, Rule 25-17.086 would have authorized the Company
to curtail each QF by as much as 100 percent. However, every QF had the same

opportunity to be treated as a Group A supplier, to be among those who contnibute

first to generation reductions on a voluntary basis, and to thereby himit their later
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exposure to involuntary curtailments. The Group A QFs are the first QFs to
contribute to the minimum load solution and may actally contribute more frequently
than other QFs because their voluntary output reductions significantly reduce both
the likelihood and depth of any involumiary curailments. Ignoring this key
distinction between the Group A QFs and other QFs would be unfair and would have
the effect of undermining the objectives of the voluntary QF output reduction plans,
all of which have been endorsed by this Commission. Therefore, the Group A QFs
are not asked to make further curtailments until other QFs also have contributed

meaningful curtailment amounts (100% of as-available and 50% of firm Group B

purchases).

As is the case with other aspects of the plan, nearly all affected QFs are
agrecable to the A, B and C curtailment groupings and the curtailment percentages
which apply to these groups.

ISSUE 5: If the procedures set forth in Florida Power Corporation’s curtailment
plan are consistent with Rule 25-17.086, did Florida Power Corporation
properly implement the procedures during the curtailments that occurred
Jrom October, 1994 through January, 1995?

SUMMARY OF ARGUMENT

** Yes. FPC correctly anticipated minimum load problems, took available
steps to minimize the problem, issued approprate notifications under the plan and,
when necessary, curtatled QF output as needed to balance projected generation and
load levels. This balance was maintained to the extent practicable during each of the
seven curtailment events. **

ARGUMENT: FPC Followed the Plan’s Procedures During Each Event

Mr. Harper’s testimony establishes that Florida Power properly and effectively
implemented the curtailment plan’s procedures during each of the seven initial
curtailment events. Harper, Tr. 165-73; 177-80. On each occasion, the Company’s
system operating personnel anticipated the problem, issued the various alert notices

contemplated by the plan, exercised the prescribed procedures for reducing Company
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generation and off-system purchases, endeavored to maximize economic off-system
sales, and when necessary, called for curtailments according to the priority groupings
listed in the plan. On each occasion, the plan contributed to the Company's ability
to continue matching generation and load levels during the minimum load events.

To be realistic the plan must recognize that perfect compliance will not always
be achievable. For example, in isolated instances, a few of the Company's units
could not be taken out of service as expected because of temporary operating
constraints. E.g., Harper, Tr. 167-69. The plan accepts that such unanticipated
constraints are unavoidable, and recognizes that the system operators cannot be
locked into a set of procedures that might result in unsafe or imprudent operating
conditions. Southwick, Tr. 378-80. Moreover, to ensure fairness to the QFs, their
facilitics are treated in exactly the same way. If a QF is unable to respond to 2
curtailment directive because of an unexpected, temporary operating condition at its
facility, then the Company’s system operators have been instructed to select the next
best curtailment strategy for keeping the generation and loads in balance. Southwick,
Tr. 380; Harper, Tr. 199.

Although some intervenors will criticize the basic principles underlying the
plan, the record is devoid of evidence tending to prove thal Florida Power materially
deviated from the plan’s procedures on any particular occasion.

ISSUE 6: Has Florida Power Corporation adequately demonstrated that the
curtailments that have occurred from October 1, 1994, through January
31, 1995, were necessary to avoid negative avoided costs?

SUMMARY OF ARGUMENT

** Yes. FPC has demonstrated that once it has already reduced its own
generating units to minimum acceptable generation levels, further reductions in
Company generation to continue QF purchases necessarily would result in negative
avoided costs. FPC established this fact using three independent illustrative
approaches which have not been effectively rebuned. **
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The curtailment plan does not require QFs to reduce their energy deliveries

until other reasonable options have been exercised in an effort to maich the system
generation to the falling loads. At that juncture, the remaining choices are either 1o
cycle off a Crystal River coal unit or to call for cunailments. Mr. Southwick
testified that the decision to operate the coal units al minimum generation levels,
rather than cycling them off, is based on both reliability and economic
considerations.  Southwick, Tr. 334-38, 349-51, 356-57. From a reliability
perspective, the units are needed on the system to maintain Automatic Generation
Control ("AGC"} and for load following purposes. Southwick, Tr. 351. From an
econoric standpoint, these are the units that nperate most efficiently and, therefore,
at the lowest cost to ratepayers. Southwick, Tr. 349. Also from an economic
standpoint, the Company would incur more costs if compelled to cycle off a bascload
unit in order to continue making QF purchases. Southwick, Tr. 356. This is the nub
of the so-called negative avoided cost issue in the current proceeding.

Mr. Southwick testified that substantial costs are incurred whenever a baseload
unit is cycled off. Southwick, Tr. 357 So long as the total cost to take the unit off-
hine and replace its generating output exceeds the fuel savings that result from not
running the unit, the net economic effect of cycling the unit off must be an increase
In system costs, or a negative avoided cost. Southwick, Tr. 356. Once the
Company has reached the minimum generation levels, it can say with a high degree
of confidence that further reducing Company generation will cause the Company to
incur greater costs than it would have incurred if not required to continue the QF
purchases. Southwick, Tr. 369. It may not be possible to precisely quantify the
negative avoided cost impact of the unit cycling scenano, but the Company knows

up-front that the direction of the cost impact will be negative under plausible
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operating conditions. Southwick, Tr. 369, 411. With the benefit of this knowledge,
the curtailmen: plan enables the Company actually to avoid the negative avoided
costs by operating the systemn in a more cost-effective manner (i.e., by requinng
curtailments). Southwick, Tr. 369.

Florida Power illustrated the negative avoided cost phenomenon in three
different ways. First, it explained the conceptual basis for the conclusion that
cycling off a baseload unit to continue QF purchases will produce negative avoided
costs because the combinatior of unit start-up costs and replacement power costs
must yield a negative avoided cost whenever they exceed the fuel savings from not
generating the energy at issue with the cycled-off unit. Southwick, Tr. 356;
Brousseau, Tr. 885. The Company also showed that those negative avoided cost
impacts can only be increased (i.e., become more negative) when one factors in the
additional per cycle unit impact costs described by Mr. Steven Lefton. Southwick,
Tr. 357-63; Brousscau, Tr. 885.

In the second illustration of negative avoided costs, the Company related the
clear conceptual proposition that cycling off the Crystal River coal units would
produce negative avoided costs to the first seven actual curtailment events. Using
manual calculations, the Company showed that the proposition rang true for each
event. Southwick, Tr. 366-68; Brousseau, Tr. 885-86; Exhibit 7 (HIS-3) at 2-3.
This analysis began with the actual amounts of excess generation during each of the
seven curiailment events and the amount of baseload generation that would have been
cycled off in order to balance peneration and load without the QF curtailments. The
Company then determined the net avoided cost impacts, considenng fuel savings,
unit start-ups, replacement power costs and unit impact costs. For cach event, this

analysis illustrated that cycling off a coal unit to prevent QF curtailments would have
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cost the Company (and its ratepayers) more money than under the curtailment option.
Southwick, Tr. 368; Brousseau, Tr. 886; Exhibit 7 (HIS-3) at 2.

Either of these two analytic methods alone would have been sufficient to
demonstrate the negative avoided cost phenomenon, and neither was refuted by any
filed testimony. Nevertheless, the Company developed still another appreoach to
further illustrate the point. That approach involved the development of computerized
simulations of Company production costs with and without the QF curtailments,
using Florida Power's Unit Commit computer program. Southwick, Tr. 364-66;
Brousseau, Tr. 886-87; Exhibit 7 (HIS-3) at 1. For this analysis, the Company
began with the already available Unit Commit runs which had been developed during
the normal course of business for as-available energy payment purposes. This "Base
Case” set of 'computcr runs was selected as a proxy for how the systern was operated
with the actual curtailments that were requested. Then the Company developed a
comparable set of "Change Case” ruas to approximate system conditions without
curtailments,

It tumed out that the Unit Commit simulations could not provide a perfect
snapshot of the cost impacts of curtailment. First of all, the models were designed
for other purposes. Second, the original runs contained several inconsistent data
errors which OCL/Pasco correctly pointed out. Third, the runs were an attempt to
show conditions that might have existed under hypothetical circumstances in which
the system was assumed to have operated in a way that deviated from actual
operation (i.e., without curtailments instead of with curtailments). Any such after-
the-fact reconstruction of events necessarily involves educated guesswork about how
units could have and would have been dispatched and how other conditions on the
system would have developed. In other words, computer-based simulations,

including those performed using Unit Commiit, cannot and do not solve reliability and
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B

other actual system operating problems which the system operators must solve on a
minute-by-minute basis,

Nevertheless, both the original Unit Commit runs and the corrected runs
discussed in Ms. Brousseau’s rebuttal testimony corroborated the Company's other
methods of illustrating the negative avoided cost impacts of unit cycling, Southwick,
Tr. 365; Brousseau, Tr. 906, 908; Exhibit 16 (LDB-1). Furthermore, the evidence
shows that the Unit Commit runs tended to understate rather than overstate the extent
of the negative impacts. For example, the runs did not include all of the per cycle
unit impact costs described by Messrs. Southwick and Lefton. Also, they assumed
that once a unit is cycled off, it would be immediately available again for service
after its minimum down time. In fact, it is not uncommon for restarts to take longer
than the minimum down time assumed in Unit Commit, in which case the cycling
costs could be much larger. Southwick, Tr. 359-60; Brousseau, Tr. 906. In
addition, the Unit Commit runs did not and could not reflect all real-time operating
constraints that might have forced the system operators to override seemingly cost-
effective computer-generated options, such as for example, the need to maintain
particular units on load control status. See, e.g., Southwick, Tr. 976-77; Slater, Tr.
731, et seq.

Although the record contains considerable debate about the nuts and bolts of
the individual Unit Commit simulations, two crucial facts require emphasts, First,
Mr. Slater advocated a series of spot adjustments to the Unit Commit runs which
were result-oriented and generally incompatible with sound dispatch practices. See,
e.g., Brousseau, Tr. 893-99; Slater, Tr. 731 (assumed a full day QF curtailment
event), 732 (assumed another curtzilment event lasted two days), 759 (ignored "must
run” status of generating units), id. (ignored economy sales), 76667 (cycled off CR-

4 ignoring its required contribution to load control), 767 (ignored actual operating
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conditions at Anclote and Bartow units), 776 (reduced CR-5 below its required load
control range), 782, 785 (cycled off CR-4 during one event for multiple days
ignoring its load control stats and restart costs). Mr. Slater simply assumed
hypothetical unit shut-down scenarios which were compatible with his own desired
conclusions, whether or not the system operators actually would have been able 1o
adopt those operating strategies. See Slater, Tr. 753.

Second, the debate over the various Unit Commit runs does nothing to
undermine the validity of the Company’s other two independent methods of
illustrating negative avoided costs. As Ms. Brousseau testified:

I will repeat a point made by both Messrs. Southwick and Dolan. The

OCL/Pasco testimony reveals much more in what it doesn'’t say than in

what it does say., Neither Mr. Shanker nor Mr. Slater has offered one

word of testimony 1o dispute the basic conceptual point made by Florida

Power —~ {.e., that we can predict with great confidence the likelihood of

negative avoided costs during minimum load conditions whenever the

choice is to cycle off baseload peneration instead of making QF
curtailments. In fact, Mr. Shanker accepts this proposition as being true
when he says that the curtailment rules were intended to address
conditions “during which a utility would, absent curtailinent, have to turn

off its own base load generation due to QF purchases, resulting in net

increased operating costs (i.e., "negative avoided costs”™)." Brousseau,

Tr. 887 {quoting Shanker, Tr. 507, emphasis added).

Mr. Southwick acknowledged that "fi]t is impossible to precisely quantfy this
[negative avoided] cost in advance of its incurrence.” Southwick, Tr. 361, 976,
Moreover, it would be impractical, even if theoretically possible, to require Florida
Power to create new computer-based forecasting tools for that purpose, as was
considered during the hearing. Tr. 916-19. The idea of highly sophisticated,
forward-looking computer modeling, while perhaps superficially appealing, overlooks
the inherent tmprecision in any such forecast of system operating conditions, and
assumes, incorrectly, that the system can be run by rote applicanon of a computer

program instead of by intensive minute-to-minute involvement of experienced

operating personnel. Furthermore, additional predictive modeling capability is not
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needed in light of the overwhelming evidence that cycling off a coal unit to continue

QF purchases consistently will produce a negative avoided cost impact under all

plausible operating assumptions.'®

The evidence clearly supports a finding that Florida Power has demonstrated
that the October 1994-January 1995 curtailments were necessary to avoid negative
avoided costs. The same can be said for any fumire curtailmenis made pursuant to
the conditions described in the curtailment plan.

ISSUE 6a: In determining whether purchases of firm QFs’ generation during
an operational circumstance that satisfies rule 25-17.086 would
cause FPC to incur costs greater than the costs FPC would incur
If FPC supplied the energy, what costs are appropriate to
consider?

SUMMARY OF ARGUMENT

** Negative avoided costs are incurred when, because of QF purchases, the
utility would incur greater net power production costs than it would otherwise incur.

FPC should consider all of the costs incurred to generate electricity with and without
QFs. No intervenor has proven that any specific cost must be excluded. **

ARGUMENT: FPC Can Consider All Identifiable Costs, Including Unit
Impact Costs

Section 292.304(f)(1) authorizes curtailment when QF purchases would "result
in costs greater than those which the utility would incur if it did not make such
purchases, but instead generated an equivalent amount of energy itself.” Rule 25-
17.086 uses virtwally identical language to describe the times during which
curtailments are permitted. In promulgating the federal rule, FERC made clear that

the state commissions are to consider whether the QF purchases can be expected 1o

' It bears poting that the curtailiaeat protocols specificd by the Nevada Commission 1n Saguarn, supro,
operated from the same irrefutable presumption that 19 reflected sn Fionda Power’s plan -- that reducing
baseload genoration below (or even 10) mimum operaling levels can be expected consistently 1o
produce ncgative avorded cogis, mad thar this predictable result justifies curtmiments withour an
independeut showing of negative avoided costs before each cuctallment eveat.
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produce "net increased operating costs” as compared to the alternative costs that
would be incurred if the utility generated an equivalent amount of energy itself. See
NOPR, Exhibit 9 (RIS4) at 8; Order No. 69, Exhibit 9 (RJS-6) at 14. Mr. Slater
concedes that "[i}n calculating utility avoided costs, it is wholly appropriate to
capwre all recognizable costs associated with the utility meeting the demands of its
customers.” Slater, Tr. 662. Thus, in determining the full cost impacts of QF
purchases, Florida Power is entitled to examine all of the costs that it would incur
to generate electricity with and without the QF purchases, including without
limitation, fuel, O&M and other variable operating costs, unit shut-down and start-up
costs, replacement power costs, incremental unit impact costs, transmission losses,
elc.

Despite Mr. Slater’s concession that all recognizable costs shouid be
considered, OCL/Pasco would prefer to limit the cost impacts which the Company
and the Commission can consider by excluding most of the unit cycling costs
described by Mr. Lefton. However, there is no basis in the law for their contrived
exclusion of these costs from consideration. Nor do the facts support their position.

Messrs. Southwick and Lefton provided detailed testimony concerning the costs
that are incurred to cycle off a baseload coal unit. Southwick, Tr. 357-61; lefton,
Tr. 286-302, 862-69. Both witnesses described a category of costs that ase specific
to the unit being cycled. For convenience, these custs have been referred to as "uni
impact costs.” Southwick, Tr. 357. Mr. Southwick also explained that cycling off
a baseload unit causes the Company to incur replacement power costs whenever more
expensive energy is generaled or purchased because the cycled unit is unavailable for
service. Id. When the combined unit impact and replacement power costs e¢xceed
the savings realized by not burning fuel at the cycled unit, then the untt cycling

scenario necessarily will produce a negative avoided cost  Southwick, Tr. 356.
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Indeed, Mr. Southwick established that either category of costs — unit impacts or
replacement power costs - can be expected independently to cause negative avoided
costs using plausible operating assumptions. Southwick, Tr. 361, 363. Therefore,
even if the Commission were inclined to discount the substantial evidence detailing
the unit impact costs attributable 10 each cycling event, the Company’s basic negative
avoided cost conclusion would remain on very solid footing.

Why shouldn’t the Commission discount the evidence on unit impact costs?
Because the unit impact costs are real, they are material, they represent incremental
impacts that are legitimately tied to each new instance of unit cycling, and the
Company has used the unit impact cost estimates in a very conservative way.

The Company refers 1o Mr. Lefton’s direct testimony for an exposition on the
nature and extent of individual unit impacts attributable to increased cycling acuvity.
Mr. Southwick concisely summarized the impacts as follows:

Simply stated, cycling a unit on and off makes the unit and its
components wear out faster and cost more to operate than in the case of
steady state operation. Related unit impact costs include, among other
things: higher periodic maintenance and capital expenses as components
require repair and replacement earlier than they otherwise would; higher
forced outage costs; and a reduction in the operating life expectancy of
the unit. Each time a unit is cycled off and on, transients in
temperatures, pressures and flow rates result in significantly increased
stress and wear on many of its component parts.

In addition, unit impact costs of cycling include the effect of increasing
the frequency of unit start-ups. A coal-fired unit includes many large
mechanical components and systems that operate at high temperatures.
When the unit is turned off, these components and systems begin to cool
and will eventually reach ambient temperatures. When the unit is
restarted, critical components must be silowly and evenly reheated to
operating temperatures before the unit can resume operation. For
example, if the turbine rotor (a very large, very expensive, integral
component of the generating unit) is heated unevenly or too rapidly, it
will warp, resulung in severe damage to the turbine and extended unit
unavailability. Upon restart, supplemental finng is required unal the unit
reaches a stable operating level. The start-up fuel required to preheat and
supplemental fire the unit to achieve stable operation is a primary
component of the unit start-up cost. In addition, cycling and transient
operation of the unit disrupts the chemical balance of the water n the
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boiler and cooling system, resulting in an increase in water treatment
costs and related equipment problems.

Mr. Lefion discusses such unit impacts in his testimony and concludes
that these costs should be expected to range from at least $30,000 to well
over $100,000 each time an older unit like Florida Power's Crystal River

Unit 2 is cycled. The start-up fuel cost alone accounts for roughly
$13,000 per start. . . .

The $30,000-$100,000+ range provided by Mr. Lefton does not include
the short-term replacement power costs which are incurred during the
period immediately after a minimum load condition whenever it becomes
necessary to replace the power that would have been available from the
cycled-off baseload unit with other, more expensive power. Generalty,
because the baseload units supply the Company’s lowest cost energy,
these units are dispatched at full capacity as the system load rapidly
increases each day. Cycling off a baseload unit during the overnight
minimum load period creates a substantial risk that the unit will not be
available as needed for this load following purpose. This is true for at
least three reasons. . . .

During each period when the baseload unit is unavailable to follow load,

its generation must be replaced with other, more expensive resources ~

typically the capacity and energy would be provided from oil-fired

intermediate units or peaking units. The differential in power supply
costs to the system is a direct result of the cycling event and is the major
component of the short-term replacement power cost.  Another
significant, but smaller, impact is the potential start-up cost associated

with the replacement power resource. Southwick, Tr. 357-61.

As noted by Mr. Southwick, Mr. Lefton developed an expected range of unit
impact costs for a unit like Crystal River 2 from at least $30,000 to more than
$100,000. Lefton, Tr. 297. He explained that these estimated costs are not "past”
costs or "future” costs, but instead reflect the current cost of each additional cycling
event based on known and measurable historic cost data. Lefton, Tr. 308, 867. Mr.
Lefton determined that these estimates were within conservative bounds. I gfton, Tr.
869. The Company then used the Lefton estimates in an even more conservative
way by adopting a figure well below the top of Mr. Lefton's estimated cost range.
Southwick, Tr. 974-75; Lefton, Tr. 305.

Mr. Southwick candidly testified that the Company has not yet decided 1o

incorporate specific unit impact numbers 1nto its system dispatch analyses because
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its evaluation of these cost impacts is ongoing.  Southwick, Tr. 973-74.
Nevertheless, the record clearly establishes that the Company is incurring the type
of per-event cycling costs described by Mr. Lefton and that Florida Power's
conservative estimates of these costs should be “captured” as "recognizable costs
associated with the utility meeting the demands of its customers.” Slater, Tr. 662,

see Southwick, Tr. 974,

ISSUE 6b: In determining whether purchases of firm QFs’ generation during
an operational circumstance that satisfies rule 25-17.086 would
cause FPC to incur costs greater than FPC would incur if FPC
supplied the energy, what is the appropriate time frame to
measure?

SUMMARY OF ARGUMENT

** FPC properly examined negative avoided costs over periods of one 1o
several days, which captured all appropriate cost impacts. OCL/Pasco’s proposal to
examine costs or shut down units for longer periods is illogical (given the shon
duration of each curtailment event), ignores FPC’s curtailment rights and would
increase ratepayer costs. **

Under Section 292.304(f)(1), curtailments are permitted during "any period”
in which operational circumstances would produce negative avoided costs. If the
Company is seeking to curtail purchases dunng a three or four hour period on a
given morning, then its cost analysis should capture the net avoided cost impacts of
aliering the system dispatch to account for that particular period. For each
curtailment event to date, Flonda Power examined avoided costs using cosl
simulations which ranged from one day to several days. In each case, this timeframe
was appropriate to capture the full negative avoided cost impacts that would have
been incurred if curtailments had not been made. Southwick, Tr. 971.

The negative avoided cost impacts include the increased costs dunng the period

when a baseload unit ts shut down and returned 1o service. These increased costs
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occur during the day of the minimum load event, assuming, as the Company did, that
the baseload unit can and does return to operation at the end of the minimum
shutdown period (typically six to eight hours). The Company's comparative analyses
all covered the period during which these costs occur, and therefore covered an
appropriate timeframe. Id.

In cntiquing the Company’s Unit Commit simulations, Mr. Slater suggested
that these analyses should be extended to a full week. Slater, Tr. 668. His proposed
methodology is arbitrary, illogical and self-serving. Brousseau, Tr. 898; Southwick,
Tr. 972-73. Mr. Slater is not merely proposing that the comparative cases be
developed for longer tme periods in order to capture possible cost impacts that could
be overiooked by a short imeframe. He is actually suggesting that the study should
analyze cunailment events as if Florida Power had asked to have the maximum level
of curtailment sustained for an entire week rather than for a few hours as was
actually the case. In his aiternative cases, Mr. Slater pretended that cunailment
events lasted for days, instead of hours. See Slater, Tr. 731-32. In other words,
Mr. Slater maintains that the evaluation must be based on an event that did not take
place, that is dramatically different from the cuntailment event that did take place,
and that would not have taken place under any plausible set of circumstances.
Florida Power has never asked for curtailment of QF energy around-the-clock and
through on-peak periods and does not contemplate doing so. Brousseau, Tr. 898-39.

Mr. Slater’s proposed longer timeframe analysis couid have only one
underlying purpose. By arbitrarily expanding the length of the assumed curtailment
event, many hours would be included in the analysis during which the avoided cost
of the cuntailed energy is undenizbly positive. Given that the length of the actual
curtailment event is typically only a few hours, the hours that would be included in

Mr, Slater’s suggested approach during which the avoided cost 1s posiove would
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greatly outnumber the hours during which the avoided cost is negative. The
dominant effect of artificially including many hours when the avoided cost is positive
makes the final result virually certain — it would be impossible to demonstrate
negative avoided costs for an entire week in order to justify a curtailment event with
an actual duration of only a few hours; it would also be completely inappropriate.
Id

Florida Power’s timeframes for evaluating avoided cost impacts appropriately
captured the actions and related costs attributable to the curtailment events. The
longer-term analysis suggested by OCL/Pasco bears no meaningful relationship to the
actual curtailment conditions.
ISSUE 7: What is the permissible scope of Rule 25-17.086, Florida Administrative

Code, in view of the federal standards implementing Section 210 of
PURPA?

SUMMARY OF ARGUMENT

** FPC takes no position at this time concerning the breadth of the
Commission’s independent authority under Rule 25-17.086 because it is not
necessary for purposes of this case 1o look beyond the curtailment rights afforded to
FPC under FERC'’s Rule 292.304(f) and the Company’s contracts with the QFs. **
ARGUMENT: The Rules Unquestiopably Penmit Approval of FPC’s Plan

Rule 25-17.086 unquestionably authorizes QF curtaiiments under the
circumstances covered by FERC's Section 292.304(f). It may well be that this
Commission’s rule also sanctions curtailments under other circumstances. However,
it is not necessary to reach that issue in this case because the proposed curtailment
plan complies with Section 292.304(f), and therefore with Rule 25-17.086, even as
most narrowly censtrued.

The minimum load conditions described tn the curtailment plan are exactly the

same operational circumstances that the FERC described when it proposed its

curtailment rule and when it adopted that rule. See Issue | above. When these
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operational circumstaiices are expected to materialize, Florida Power can say with
a high degree of confidence before the event occurs that failure to curtail QF
deliveries would cause the Company to incur negative avoided costs. See Issue 6
above. In these circumstances, QF curtailments are permitied under the FERC’s rule
and under this Commission’s rule.

Florida Power reiterates, however, that QCL/Pasco have invented a whole host
of new curtailment tests which do not appear anywhere in the text or regulatory
history of the FERC cunailment rule. Instead of prescribing specific standards of
the type postulated by OCL/Pasco, the FERC rule expressly leaves the issues of
verification and approval of cuntailment practices to the discretion of state regulatory
authorities. See, e.g., 18 C.P.R. §§ 292,304(f)(2); 292.304(f)(4). This Commission
has ample authority to authorize the proposed curtailment plan as an exercise of that
delegated regulatory discretion.

ISSUE 8: Should the Commission approve Florida Power Corporation’s
curtailment plan as being in compliance with Rule 25-17.086?

** Yes. FPC has demonstrated that QF curtailments under its plan are
necessitated by operational circumstances associated with minimum load conditions
and are required to avoid incurrence of negative avoided costs. The plan sets forth
fair and reasonable procedures for implementing the reguired curtailments. **

Florida Power was not required to file a curtailment plan by any provision of
the FERC’s rules or this Commission's rules. Nevertheless, it developed and filed
the plan in order to establish uniform procedures, to satisfy its notice responsibilities
to this Commission, and to facilitate a common understanding between the Company
and its QF suppliers. As stated in the plan (Exhibit 1 (RDD-1) at 4-5), the

Company’s goal was to implement a set of guidelines and priorities which would:
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® address minimum load emergencies in an efficient, operationally sound and
cost-effective manner;

® comply with outstanding contracts and regulatory requirements;

® be compatible with applicable criteria of the North American Electric
Reliability Council ("NERC"), the Southeastern Electric Reliability Council
("SERC") and the Florida Electric Power Coordinating Group, Inc. ("FCG");

¢ operate in an equitable manner to Florida Power and all non-utility generators
(*NUGs") from whom the Company purchases power;

® be known in advance and readily understood both by system operating
personnel and by affected NUGs;

® be relatively uncomplicated to implement whenever the need arises, and
® comtain sufficient detail to provide meaningful operational guidance while

remaining flexible enough to accommodate changing generation and load
conditions.

The record in this case establishes that the plan will accomplish its intended
objectives, and will do so in full compliance with federal and statc PURPA rules,
including FERC’s Section 292.304(f) and this Commission’s Rule 25-17.086.

Accordingly, Florida Power urges the Commission to approve the plan as filed.
Respectfully submited,

OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION

P

By } OH-KK“\.-"’{“‘ e
James P. Fama
James A. McGee
Post Office Box 14042
St. Petersburg, FL 33733-4042
Telephone: (813) 866-5184
Facsimile: (813) 866-4931
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

At a Session of the Public Service
Commission held in the City of
Albany on September 10, 1992

COMMISSIONERS PRESENT:
Peter Bradford, Chairman
Lisa Rosenblum

Harold A. Jerxy., Jr.
James T. McFarland

Henry G. Williama

Wiliiam D. Cotter
Raymond J. O'Connor

Case 92-E-0814 - Niagara Mohawk Power Corporation -~ Petition
for Approval of Curtailment Procedures.

Case 88-g-081

1

Proceeding on Motion of the Commission to
Establish Conditions Governing Curtailment
Clauses in Contracts for On-Site Generaticn.

ORDER REOPENING PROCEEDING

{Issued and Effective October 2 , 1992)

BY THE COMMISSION:
18] ON

By petition’dated August 1B, 1992, Niagara Mohawk Power
Corporation (Niagara Mohawk) asks that Case 88~E-081 be reopened.
The utility argues that operational circumstances, as defined in
18 C.F.R. §292.304(f), warranting curtailment of electricity
deliveries from qualifying facilities (QF), have already occurred
and will increase in freguency in the coming years. It urges
that action be taken expeditiously soc that it may curtail
deliveries from QFs, as permitted under the regulation. It also

describes the specific procedures it would follow to 1mplement
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these curtailments. As described more fully below, Case 88-E-081
is reopened, to consider promptly the utility’s request, while
providing a forum for interested parties to comment on the
utility’s proposal and related issues.

C OUND

The Public Utility Regulatory Policies Act of 1978
(PURPA} regulations, at 18 C.F.R.§292.304(f) (1), permit electric
utilities to curtail deliveries of electricity from qualifying
facilities "when, due to operational circumstances, purchases
from qualifying facilities will result in costs greater than
those which the utility would incur if it did not make such
purchases."” Under §292.304(f), operational circumstances exist,
for example, when a utility would be forced to shut off one of
its own "must-run" units during a light-lcad period in order to
take generation from QFs. Once shut down, such a utility unit
would not be available to generate when load rises away from the
light-load point toward the next lcad peak.

Under these circumstances, the utility, instead of
avoiding costs, would incur additional costs in securing
substitutes for the unavailable must-run generation. In order to
avoid such a "negative avoided cost" predicament, §292.304(f)
permits a utility to curtail deliveries from QFs and continue to
operate its own must-run generation. During such curtailments, a

QF wauld not deliver electricity and so would not be paid or

otherwise compensated.
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Following the issuance of the Interim Policy in
1987, 1/ utilities began to add clauses to their standard
contract offers explicitly permitting them to exercise their
PURPA curtailment rights. 1In Case 88-E-081, decided in 1989,
however, we ruled that it was unlikely that curtailments would be
necessary in the future, and that utilities could not curtail
without our prior permission. & curtailments appeared
unnecessary at that time because it was expected that only
approximately 3,000-3,100 MW of QF and non-utility generator
(NUG) generation would be on-line selling to New York utilities
by 1595, and that, even at a 5,000 MW penetration level state-
wide, little curtailment would be needed during the years 1992
through 1994.

In addition, the implementation cf electric capacity
bidding auctions was expected to more closely match electric
utility needs to generation supplies in the years after 1994, so
curtailments were not expected in that period either. It was
also assumed that any utility which did face the potential for
operational circumstances could continue to operate its must-run

units by selling the excess generation to other New York

Y cases 28962, et al., Interjm Statement of Policy and Order on

Contracts For The Purchase of Electr icity From Qn-Site Generators
(Issued September 28, 1987).

2/case 88-E-0B1, ©O ejecti Contract Curtajlment Clauses
(Issued June 27, 1989} (Curtailment Order), and Order Denving

Rehearing and Clarifving Prior Order (Issued December 12,
1989) (Curtailment Clarification Order) .
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utilities through the integrated operations of the New York Power
Pool (NYPP), without incurring negative avoided costs., 4/

Utility petitions for rehearing of these decisions were
denied in the Curtailment Clarification Order. It was also
decided there, however, that utilities could continhue to include
in their contracts a clause allowing curtailments based upon
operational circumstances, reflecting their explicit PURPA
entitlement to that right. But before a utility could curtail
deliveries under such a clause, it was required to demonstrate
that operational circumstances would occur, and to describe a
plan for implementing curtailments, upon notice to all interested
parties. Utilities were also required to cbtain approval of
curtailment plans and procedures before any actual curtailments
could be made. Niagara Mohawk has now filed such a petition.

NIAGARA MOHAWK'S PETITION

In its petition, Niagara Mohawk asks for permission to
exercise its right to curtail, and for approval of proposed
curtailment procedures. The utility claims that conditions have
changed substantially since issuance of the 1989 Curtailment
Orders, and that it now faces the imminent prospect of
operational circunstances, reguiring it to curtail deliveries
from QFs in order to aveid harm to 1ts ratepayers. Moreover,
says the utility, the recent repeal of the 6¢C per KWh rate,
formerly set forth at PSL § 66-~c, marks a 'change in...public

pelicy...[that]) now reguires the Commission to take full account

l/curtailment Order, pp. 16-17.
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of the justice and reasonableness of (QF)] rates..., and to assure
the efficiept use of (QF) power” (emphasis in original}. 2/

The utility chronicles deviations between its
circumstances now and the assumptions made in 1989. It lists a
total of 1,492 MW of NUG power on-line as of August 10, 1992, an
additional 689 MW currently under construction, and another 1,120
MW under contract awaiting start of construction, for a total of
3,301 MW.. Moreover, the utility forecasts with "nearly a 100%
likelihood of achievement™ that 1,617 MW will be on-line by the
end of 1992, &/ Using conservative assumptions, it asserts,
2,767 MW will be on-line by the end of 1995, while more than
3,000 MW could be on-line by that tinme.

Describing the non-NUG generation available to it,
Niagara Mohawk says it owns 5,266 MW of generation from nuclecar,
fossil and hydro units, of which about 1,662 MW are base-load and
3,604 MW are load-following. An additional 1,325 MW are under
contract with non-NUGs, such as the New York Power Authority
(N?PA). Niagara Mohawk believes that, given these figures, it
has already been forced to choose between shutting down its base-
load facilities and selling surplus energy to other NYPP nmembers.
It complains, however, that it was compelled to make those sales
at a loss to its ratepayers. Consequently, the utility claims it
should be permitted to curtail based on its individual
circumstances, and should not be required to justify such

curtailments on a pool-wide basis.

l/petition, p. 4.

2/petition, p. S.
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The utility has also performed some analyses using the
PROMOD computer forecasting model. According to the utility, its
results show that it will be regquired to "dump" energy, and, it
argues, thereby experience operational circumstances
approximately 20% of all hours during 1993 through 1999.
Depending upen the assumptions used, it forecasts losses to its
ratepayers of between $24 million and $177 million (nominal), or
$16 million to $118 million (present worth in 1933 dollars) over
that period.

Based on these parameters, Niagara Mohawk argues that
curtailment is needed, and it proposes curtailment procedures.
The utiliiy would determine a need for curtailments by adding
generation available from its NYPA allocation, hydro units,
nuclear units, and fossil steam units {(at their minimum levels of
production), to’determine what it termg_"musﬁ—run“ generation.

It would then add, to that total, available NUG output At maximum
contract levels. The total generation available would be
compared to the forecast of load, made 24 hours in advance, and
the excess of generation over lcad would be curtailed by reducing
purchases, and thereby production, from QF units.

Niagara Mohawk also proposes priorities for gqueuing QF
facilities to provide for the needed hours and amounts of
generation reductions. The utility would exclude from
curtailment units sized at 5 MW or less, because they are not
interconnected to the utility grid with the remote telemetry

equipment needed to implement curtailments on an efficient basis.



Cases 92-E-0814,

88-E-081
The utility would also exclude hydro facilities, given the
special characteristics of those units.

The utility would then establishes two priority
categories. Any QF that signed a contract after September 1,
1992 would be assigned to Priority Category No. 1, 4/ and would
be curtailed before any facilities assigned to Priority Category
Ne. 2. That priority category would include all facilities with
existing contracts, not assigned to Priority Category No. 1.

Within the priority categories, the utility would
curtail beginning with the most expensive contracts and, for
contracts priced at the same rate, in descending order of in-
service dates, starting with the most recent to come on-line.
Bach facility reached in the queue would be curtailed up to a
maximum of 1,000 hours per year at 50% output, or 500 hours per
year at full output, before the next developer in the queue is
curtailed. The uéility concludes by requesting approval of its
curtailment procedures, instead of a separate review of each
individual curtailment decision.

RISCUSSION AND CONCLUSION
Changed circumstances since the issuance of the
Curtailment Orders in 1988 warrant a further review of
curtailment issues. 1In 1989, it was assumed that only about
3,000 MW of NUG generation would be on-line state-wide by the end

of 19%5. Now, however, Niagara Mchawk alone has 3,300 MW under

i/petition, Draft Power Control Order G-2, Table A. The
utility, at page 9 of its petition, also suggests the criterion
for inclusion in this priority category could be set according to

the in-service date of the facility, rather than the date of
entry into a contract.
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contract, and the total amount of NUG generation under contract
state-wide stands at approximately 7,800 Mw. 3/

In addition, current load forecasts are substantially
lower than the forecasts employved in 1989, The Curtailment Order
analysis in that year was premised on the 1988 LRAC data
base, 2/ which predicted considerably greater sales than the
data base used to formulate the 1992 LRAC estimates. 2/

Mcoreover, the Curtailment Clarification Order premised denial of
permission to curtail on load forecasts from the 1989 LRAC data
base, 4/ which deviates even further from the 1992 LRAC data
base forecast.

Niagara Mohawk’s contention that it will be required to
make at least some curtailments during 1993 therefore deserves
scrutiny. The impact of curtailments on ratepayers should also

be evaluated. There are, however, a number of issues that should

i/pbout 4,300 MW under pre-bidding contracts were forecast to
come on-line in Case 91~E~0237, Opindon and Order Adoptinag Long-

Run apavoided Cost Estimate, Opinxon No. 92-16 (Issued June 26,
19%2), p. 7. There are also well over 2,000 MW in post-bidding
contracts, which could result in NUG generation exceeding the
S,000 MW level previously expected to trigger at least minimal
state-wide curtailment in 1989,

Z/cases 28962, et al., Opinion and order Adopting Long-Run
Avoided Cost Estimates, Opinion No. 88-13 (Issued May 10, 1988).
d/case 91-E-0237, i Orde in -Run_Avoided

Costs, Opinion No. 92-16 (Issued June 26, 1992). For example,

the 1988 data base sales are 2% greater for the year 1%93 than
the 1992 forecast, and 5% greater for the year 1985.

i/case 88-E-093, er Adopti Long-Run Avoided Cost Updates
(Issued July 13, 1989). For example, sales in the 1989 data base
exceed the 1992 forecast by 6.8% for the year 1993 and 2.1% far
the year 1%95.

-g-
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also be considered before it can be determined that such

curtailments are necessary.
P of e o) ta r

Although Niagara Mohawk contends that it has
demonstrated that curtailments will be needed in 1993, a thorough
review of its factual predicates is reguired before it can be
determined that the need does exist. Such a justification could
include, but not be limited to, PROMOD runs. Although the
utility seeks permission to curtail based on its individual
circumstances, the Curtailment Orders (as discussed below)
decided that a pool-wide need for curtailment must be
demonstrated hefore curtailments can be implemented.
Consequently, the factual predicates relevant to curtailments
must also be examined on a pool-wide basis. A forecast of the
potential hours of curtailment to be imposed, and the
apportionment of those hours among QFs, is needed as well.

ty-Spe i ilme

The possibility of curtailment on a utility-specific
basis will be reappraised here. The decision to curtail on a
pool-wide basis was premised on the assumption that a utility may
continue to operate its must-run units without incurring negative
avoided costs, so0 long as an off-system sale may be made through

the NYpp. 1/ Niagara Mohawk, howevar, contends that the

4/ps discussed in the recent management audit of NYPP, its most
important function is to insure reliability, and eccnomic
efficiency has been a secondary concern. Report on the
Management and Operation Audit of the New York Power Pool (Staff
of the Department of Public Service, August 1991) (Staff Repcrt),
Pp. I-4 - I-5S.
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share-the—-savings mechanism NYPP employs to price inter-member
sales, wh.le used for many years, forces the utility to sell its
generation at "less...than its own cost of production.” i/

The interplay among the NYPP pricing mechanism, NYPP's
role in off-system sales, and the operational circumstances and
negative aveided cost concepts requires further examination.
Further, the imbalance in distribution of power purchase
contracts among the state’s seven major electric utilities may
make it more difficult for Niagara Mochawk to dissipate the impact
of its NUG capacity through NYPP sales than anticipated in 1989.
Consequently, the decision to impose curtailments only on a pool-
wide basis is reopened.

The Must-Run Determination

To determine the timing and amount of curtailable
hours, Niagara Mohawk would sum its avajilable must-run
generation, compute the QF generation likely to be available, and
match total available generation against the next 24 hour load
forecast. Other approaches may be more appropriate and so should
be explored. Moreover, summing the utility’s must-run generation
raises a number of issues. Niagara Mohawk includes in that
calculation all fossil units, albeit at their minimum loading
states. It may not be proper to characterize all fossil units as

must-run, even at minimum loading. 2/

i/petition, p. 6.

Z/gxcess NUG generation may provide Niagara Mohawk with the
opportunity to retire or mothball inefficient units, and
curtailments do not excuse it from prudence review of its
determinations on such issues.

=-1Q~
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Niagara Mohawk also includes NYPA purchases in its
must-run calculation. while the utility concedes contract
purchases generally should not be included as must-run units in
the calculation, 2/ at least to the extent its contracts allow
rescheduling of such purchases, it contends that an exception for
contracts with NYPA should be considered, 2/ raising ancther
issue to be decided here.
Contracts gybject to Curtailpent

Niagara Mohawk proposes to subject to curtailment al)
of its contracts for facilities (except hydro) sized at more than
5 MW. The terms and conditions of the utility’s contracts,
however, vary significantly, creating a number of issues.

The utility’s contracts approved prior to March 14,
1988 did not include curtailment clauses or otherwise mention
curtailments. Whether curtailments can be imposed on these
facilitie;, or the contractual silence on curtailment waived the
curtailment right, must be decided. 1In addition, many of those
older contracts refer to the utility’s tariff rate. Revision of
the tariff to impose curtailments on those facilities, angd

facilities paid at the tariff rate without a contract, raises

another issue.

i/curtailment Order, p. 18.

Z/NYPA is an entity created by New York State, one of whose

purposes is providing electric power to New York's electric
utilities.
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The utility has also entered intoc a number of
dispatchable contracts, 4/ which allow it to schedule
deliveries from a facility, so long as it pays the developer a
capacity credit even during hours the unit is dispatched off-
line. 2/ These dispatchable contracts may also reflect waivers
of the right to curtail. These and other issues the parties may
present affecting various types of contracts must be considered.
Curta io

Niagara Mohawk alsoc proposes to queue QF facilities by
establishing its two priority categories, and then lining up QFs
within each priority category according to contract price and
in-service date. This queuing method appears designed to
implement curtailments in a fashion that minimizes its payments
to QFs.

Alterqative approaches shouldvbe explored, including
those that minimize the cost incurreé by QFs due to curﬁailments,
or those that minimize societal costs. Other measures, such as
reducing the impact of curtailments on QFs by matching a period
of curtailment against a period when a QF is off-line to undergo
naintenance, should also be considered.

It might also be appropriate to reconfigure the
priority categories. For example, energy-only contracts might he

curtailed first in a separate priority category, because those

i/Njagara Mohawk has 79 MW in operation under that contract

formula, another 262 MW under construction, and 244 MW more under
contract, for a total of 585 MW.

4/1f subject to operational circumstances curtailments, of

course, the developer would not be paid during those off-line
periods.

_12_
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contracts provide electricity that does not qualify as capacity
that can be counted towards meeting the utilities’ reserve
margins. ¥/ If a goal should be minimization of payments to
QFs, it might be appropriate to place Kamine formula contracts in
a separate priority category, to be curtailed before other
capacity contracts. 2/ By 1996, the LRAC base price for those
contracts rises to 8.1¢ per kWh, and at that point, they will
likely become more expensive than contracts priced at the greater
of 6¢ or tariff rates. 1In addition, parties may propose other
Priority category configurations.

Within the priority categories, Niagara Mohawk plans to
queue QFs first by price, with the most expensive curtailed
earliest, and then according to the Qé‘s in-service date, with
the most recent on-line curtailed earliest. The utility also
posits that each facility reached in the queua should be
curtailed up to 560 hours at full output, or 1,000 hours at 50%
output, before curtailment is imposed on the next developer in
line. Other queuing methods or curtailable hour schemes,

however, may be superior, and parties may propose alternatives.

l/Moreover, it could be argued that those contracts were
generally signed later in time, when developers knew capacity was
no longer needed, and so should not displace the expectations of
developers who signed capacity c¢ontracts earlier.

¢/ynder this formula, a first period is priced at 6¢ levelized
against the 1988 LRAC estimates, a secend period, from the end of
the first period until year 15, is priced at 95% of the LRAC
estimates, reconciled against actual avoided cost through a
tracking account, and a third peried, up to year 30, is priced at
a2 discount from the tariff rate, reduced further ta provide for
repayment of the tracking account. Niagara Mohawk has 699 MW :in

Kamine contracts, with 116 MW in service and 365 MW under
construction.

_13_
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Procedures Fo ecidi e Peti

These issues must be decided in an expedited
preceeding. Niagara Mohawk asserts it will be entitled to
curtail in the immediate future, and it, QFs and ratepayers
should receive gquick answers to the questions curtailments raise.
Therefore, an Administrative Law Judge (ALJ) will be assigned to
this proceeding, and is directed to report the matter to us by
March 1, 1993.

In the proceeding, curtailments should be analyzed on
both a utility-specific and pool-wide basis, so we have the
necessary information to reach a decision based on either
alternative. This approach requires New York’s major electric
utilities other than Niagara Mchawk to participate in this
proceeding, either individually or in conjunction with NYPP.
The Commission Orders:

1. Case 88-E-081 is reopened, and a proceeding is
commenced to decide whether operational circumstances
curtailments should be implemented pursuant to 18 C.F.R.
§292.304(f), and the procedures for such implementation, if
needed.

2. An Administrative Law Judge shall be assigned to
direct further proceedings.

3. These proceedings are continued.

By the Commission,

{SIGNED} Jehn J. Kelliher
Secretary
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