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The Administrative Procedure Act (•APA•), Chap. 120 Fla, Stat. 

(1993), states a policy in support of public access to 

administrative agency proceedings. Tbe Plorida Bnergy Efficiency 

and Conservation Act ("FEECA"), 51366.80 et ••a· and 403.519 Fla . 

Stat. (1993) states a public policy in .upport of public health and 

welfare. Both statutes are to be liberally con.trued in the public 

interest . LEAF's intervention in thi• proceeding was both timely 

and proper. FPL has waived ita opportunity to challenge LEAF's 

participation in this docket. Further, Plorida Power and Light 

("FPL") seeks to preclude from the lut •tage of ongoing multi-

--~f~a~ceted administrative proceeding• a DOt-for-profit organization 

whose interests have been shown to be 8Ub•tantial and within the 

CAr _ _ interests the applicable statute seek• to protect and which has 

CM' 1 - - p-articipated fully in previous related proceeding• in the interests 
c.. --
~ts members and the public. 

LEr ! FPL's arguments regarding LBAP'• •tandiag al•o conflict with 

ur~ s_::- its arguments concerning relitigation, collateral estoppel and 
OPC 
RCH _f~n_ality which implicitly recognize LBAP' • participation in the 

SEC 1-earlier, related dockets to which thi• ca•• i8 integrally related . 

WAS - --· Further , the Commission has the authority to officially recognize 
OTH ---
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. ... -.... 
documents submitted in the previoua related proceedings regarding 

LEAF ' s status as a substantially affected person pursuant to 

120.557 Fla. Stat. (1993) and Rule 25-22.036 Fla. Admin. Code . 

Under the applicable case law in Plorida, LEAF has standing to 

intervene in the subject docket. Ita Petition to Intervene and 

Petition for Hearing state sufficient injury in fact and that its 

injuries are within the zone of intere.ts to be protected by the 

relevant statute . To the extent tbat tbe Commission would s eek 

more specific allegations , it has the opportunity to require such 

showing through discovery, amended pleadings and/or testimony . 

FPL's arguments regarding relitigation, collateral estoppe l 

and finality misapprehend either the gist of LEAF's claims, the 

Commission's orders regarding DSM Plan approval, or both . LEAF's 

claims in this docket are baaed on tbe four corners of the 

Commission's order proposing to approve PPL'a DSM Plan . 

LEAF does not dispute that an organisation or individual must 

meet the requirement that it have a substantial interest that is or 

will be affected by a proposed agency action and that it needs to 

meet the two-pronged teat relating to injury-in-fact and zone o f 

interest set forth in Agrico Ch•mistl Cg. y. PIR, 406 So.2d 478 

(Fla 2d DCA 1981). It strenuously objects to PPL's view of how 
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that requirement must be met, especially in the context of thi s 

proceeding. Public policy and relevant case law support LEAF ' s 

standing in this proceeding . 

A. rMlia loliay 

LEAF is a not-for-profit organization whose purposes include 

protection of public health and the environment ; it has a broad 

distribution of members in Florida throughout the service 

territories of the various utilities, including that of FPL. I t 

has no pecuniary or competitive interest in the proceedings of the 

Commission, but has continuously and steadfastly sought to promote 

environmentally benign energy resources, energy efficiency and the 

reduction of the need for electric power plants. LEAF may fairly 

be characterized as a •public interest• organization with a 

specific area of interest as to electric energy matters in Florida . 

The APA was enacted in 1979 as part of a reform of public 

processes, in large part for the purpose of expanding public access 

to the activities of administrative agencies. See, Florida Home 

Bui lders Ass'n. y . Qept. of I•bgr, 412 S0.2d 351 {Fla. 1982 ) (in 

which the court allowed standing of a trade organization to 

challenge an agency rule purauant to 1120.56 Fla. Stat . [1993, 

citing the high cost and administrative burden otherwise associated 

with individual appeals]); see al•o, raraw2rur Rights Org . y. 

Dept . of Health, 417 So . 2d 753 {Fla. 1st DCA 1982) {extending that 

holding to a challenge to an agency proceeding under 5120.57 Fla. 
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Stat. [1993] in which the appellant public intereat organization 

objected to the certificate of need for a ho-.Pital). In deter­

mining whether a party has a right to participate in an 

administrative proceeding, it is important to consider the 

principle behind the tests relating to standing: to ensure that 

the party has a sufficient interest in the outcome ao that it will 

adequately represent the interest assertecl. Gragprv y. Indian 

River County, 610 So.2d 547, 554 (Fla. lat DCA 1992). As noted in 

that case: "The obvious intent of Agrico waa to preclude parties 

from intervening in a proceeding where those partiea' substantial 

interests are totally unrelated to the iaauea which are to be 

resolved in the administrative proceedinga.• }d. (emphasis added) . 

Accord, Brasfield & Qorrie y. Aiax Qon1t., 627 So.2d 1200, 1203 

(Fla. 1st DCA 1993). 

Further, examination of administrative atanding is based on 

the policies, purposes and scope of the aubatantive statute under 

which review of an agency action is aougbt. In this case, the 

relevant statute, FEECA, includes the following legislative 

findings: "[I) t is critical to utilize the moat efficient and 

cost-effective energy conservation ayatema in order to protect he 

health, prosperity and general welfare of the state and its 

citizens" and that FEECA is •to be liberally conatrued in order to 

meet the complex problema" associated with energy conservation. 

§366.81 Fla. Stat. (1993) . It ia clear that the legislative intent 

expressed includes protection of tbe public interest in health, 

including environmental health, and a auatainable energy future for 
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Florida Those same purposes are central to the mission of LEAF . 

In determining standing, the intent of statutes enacted to protect 

the public welfare, such as FEECA, • 'should be construed to 

advance [its] purpose and to avoid (ita] beiDg circumvented.' " 

Fairbanks. Inc. y. Pept. of Traos., 635 So.2d 58, 60 (Pla . 1st DCA 

1994) . In the instant case, such a conatruction of PEECA clearly 

results in a public policy decision favoring standing for 

organizations such as LEAP in proceediDgs relating to energy 

conservation and efficiency. 

Additionally, public policy should preclude PPL from raising 

standing at this point in the process of a aeries of proceedings 

which FPL concedes are related and in which it concedes LEAF has 

participated. See PPL Memorandum, pp . 16-19. While PPL is arguing 

that LEAF has no standing, it is simultaneously arguing tbat LEAF 

has already litigated certain issues or is otherwise prevented from 

raising issues by reason of L£AP#a earlier actions in proceedings 

from which the instant proceeding arises. In a case in which 

parties to previous proceedings before the Department of Natural 

Resources regarding certain devel~nt permits subsequently sought 

to appeal a later-required permit and were challenged on standing 

grounds, the court held that the appellants had standing . Town of 

Palm Beach y. DNB, 577 So.2d 1383 (Pla. 4th DCA 1991). 

In any event, the Commission baa already approved LEAF's party 

status by granting LEAF's Petition to Intervene in this docket, 

thus affirming LEAP's standing . Order P8C 95-0102-PCO-EG. After 

the Commission authorized ita intervention, LEAF, at considerable 
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proceeding." The Commission acta only by rule or order. Chap. 120 

Fla. Stat. ( 1993) In no cue does an action of the Commission 

directly or physically result in hera to public health, welfare or 

the environment . Orders and rul .. .uat be carried out by, in this 

case, regulated parties . Approval by the Commission of the DSM 

Plan will result in FPL's impl...ntatian of that Plan without the 

need for any further approval by any other agency. The theory of 

standing advanced by PPL would prevent anyone from challenging its 

Plan simply because the Commi•aion' a action, itself, does no 

immediate, palpable harm. However, by ita own terms, the 

Commission's action is final for purposes of bringing a challenge. 

[[cite notice of review in PSC order)) If the Plan cannot be 

challenged now, it can never be challenged because the time to do 

so would pass . LEAF's allegations of injury must be reviewed in 

the context of the administrative action taken. 

FPL cites Villaae Park Mghilt Hgme Al1n. y. Dept. of Bus. 

~, 506 So.2d 426 (Fla. 1st DCA 1987) as an example of 

speculative injury for which standing was denied. In Village Park, 

residents challenged approval of the park owner's prospectus. As 

the court noted, the prospectus was a disclosure document only, for 

the purpose of advising prospective future tenants of various 

matters; it had no force or effect itself and was not applicable to 

appellants. Further, appellants bad other avenues to redress 

their concerns regarding the value of their bome1. In this case, 

the DSM Plan is far more than a diaola.ure document; it is a 

specific plan which PPL is committed to i~le.ant over a period of 
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years . Its effects will begin immediately, but may not actually be 

felt in full immediately; however, the COmmission's approval gives 

it full force and effect . Once approved, the Plan is no longer 

subject to challenge and its implementation, as approved, is the 

very problem of which LBAP COIIplaiU. JIIA, Friends of the 

Everglades y. Bd. of Iru•t•••, 595 So.2d 186 (Fla. 1st DCA 1992) ; 

Hi llsb9ro-Windsor condo. A&•n. y. QMR, t18 So.2d 359 (Fla . 1st DCA 

1982) . 

Another case relied on by PPL is rlgri4a Qept. of Offender 

Rehab . v. Jerry, 353 So.2d 478 (Pla. 2d DCA 1981) which involved a 

challenge to a rule by a prisoner afttr be served his punishment 

regarding the imposition of the penalty. In that case, the court 

ruled he did not have standing because at the time he brought the 

challenge, he was not subject to a penalty and it was speculative 

to conclude he would engage in behavior in the future which would 

result in the penalty; be wu essentially seeking "an 

administrative declaration of his rights•. l.sL at 1232. The 

circumstances of that case are so unuaual that it should be limit ed 

to its facts; certainly in this cue there is no claim that the 

injury was suffered in the past and is conjectural as to its 

repetition. Further, the Supreme COUrt of Plorida, in its HQm& 

Builders decision, cast a giant shadow on the continued validity of 

this case, stating that, to the extat it conflicted with the 

court's holding in Home Builders, the Jerry case was disapproved. 

FPL c ites Florida Society of Qpbtbllwplogy y. Bd . of 

Optometry, 532 So.2d 1279 (Fla. 1st DCA 1988) for the proposition 
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that injuries that are too apeculative or conjectural should be 

rejected. That case involved rule• for certification of 

optometrists to perform certain activitiea, purauant to a statutory 

amendments. Appellants requeated a hearing on "each and every 

optometrist's application for certification" before such 

applications were even filed. ~ at 1281 . Appellants alleged 

prospective economic injury and were attempting to assert the 

rights of patients . The court found that , absent clear statutory 

authority, competitive economic iDtereat1 could not be consider ed 

and that appellants were eaaentially aeeking to challenge the 

statutory policy behind the regulatioaa. 

FPL' s reliance on Grove Ialo Ltd. y. Bayahore Homeowner s 

Assn., 418 so . 2d 1046 (Fla. 1st DCA 1982) i1 alao misplaced . That 

case involved the appeal of a Depart.ant of Natural Resources 

( "DNR" ) jurisdictional determination regarding the need for a lease 

of submerged lands for a development. Appellees alleged 

interference with their use and enjoyment of the area and pollution 

of the vicinity . The court found that appellee• failed to show how 

they would be harmed by the lease itaelf aiDce that requirement did 

not affect the need for permits for the project. The court stated: 

[T]he petitioners have failed to demonstrate 
how they are aubstantially affected more than 
the general public by DRR's deciaion not to 
require Grove Iale to pay rapt for the 
submerged land.. . . ~ at 10o68 (emphaaia 
added). 

Grove Isle is further diatinguiabed in Tpwp gf Palm Beach y. PNR , 

577 So . 2d 1383 (Fla . 4th DCA 1991). In that case, the Town, an 

adjoi ning property owner and the Sierra Club challenged a 
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jurisdictional determination of DRR regarding a coastal permit . 

The Town and a landowner alleged their properties would be 

adversely affected; Sierra Club alleged its members used the 

surrou11ding area and that it - intere•ted in protecting the 

beaches of Florida . The court found all appellants had standing 

and distinguished Grove Isle by notiDg that, in that case, the rent 

issue did not foreclose appellee• frail participating in other 

permit processes . It found that the appellants before it had no 

other process available and that there wa• no difference between 

that non-exercise of jurisdiction and the i1auance of a permit . 

The instant case is no different. The injuries alleged by LEAF are 

similar in relevance to those of the Sierra Club in Palm Beach and 

wil l result from approval and implementation of a plan; there is no 

other avenue of appeal. 

Regarding FPL's apparent clai• that 1ubstantial numbers of 

LEAF's membership· must be ahown to be customers of FPL, the 

Commission should reject such a narrow reading of the APA and 

FEECA. LEAF members who live and work in other areas of the state 

may also be affected by FPL's action. regarding implementation of 

energy e fficiency measures and the avoidance or deferral of the 

construction of polluting power plant• . Further, while LEAF's 

members must be "substantially affected,• that does not mean that 

some specific percentage of member• IIUit be PPL cu•tomers or reside 

within its service territory. In Federatipp pf Mobile Home Qwners 

v . Pept . of Bus. Reg., 479 So.2d 252 (Pla. 2d DCA 1985), appell~nt 

alleged that it represented tenants in mobile home parks throughout 
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Florida and sought a declaratory stat..ant related to circumstances 

it alleged were occurring in at least three parks. In finding that 

appellant had standing, the court deter.ined that it had made a 

showing of more than curiosity. The court rejected appellee's 

argument that the three parks were only a ... 11 faction of tenants, 

finding that, while the petition referred to three parks, it was 

made on behalf of others as well. Tbe court also specifically 

addressed the adequacy of standing as alleged by appellant, 

stating: "While the petition could have .are -.pacifically alleged 

the number of members substantially affected, we believe the 

threshold standing requirements of Flgri4a 'Ole Buil4ers have been 

met. 11 ,Ig_._ at 255. In the instant case, particularly in the 

context of the previous related proceedings, the Commission should 

find the same as to LEAF. 

In the alternative, should the eo.aission determine that r.EAF 

has not sufficiently alleged standing at this point, the Commission 

should allow LEAF the opportunity to do ao through d!.!Jcovery, 

amended pleadings and/or testimony. ..., Rule 25-22.034; 25-

2 2 • o 3 6 ( 8) Fla . Admin. Code. This is clearly an allowable avenue in 

cases where questions have been raised about standing in 

administrative proceedings. In Aqricg Cbnigal Co. y.DER, 406 

so . 2d 478 (Fla . 2d DCA 1981), the court noted: 

If their standing is challenged in that 
hearing by the permit applicant and the 
protestant& are thtm unable to produce 
evidence to show that their substantial 
environmental interests will be affected by 
the permit grant, the agency must deny 
standing .... ~at 482. (emphasis added). 

11 



• 
Other cases support the ability of partie• to have an opportunity 

to show standing by the means addreaaec! above. See, Friends of the 

Everglades y. Bd. of trustees, 595 S0.2d 186 (Fla. 1st DCA 1992) 

(Appellants used amended petition to further establish standing); 

Friends of Fort aeor~e y. Fairfield Qgpp•pities, 24 Fla . Supp. 2d 

192 (1986) (Testimony taken to determine atanding of intervenor 

Southern Fisheries Assn.). 

C. 1Qu oC w'D'& 

FPL seeks to portray LEAF's intereat iD public health and the 

environment as outside the zone of iDtereat of FEBCA. A plain 

reading of the legislative intent and tbe directive of the 

Legislature to construe the statute liberally ahows how mistaken 

FPL' s crabbed interpretation of FBBCA ia. The public health and 

welfare, as well as the future proaperity of the state, is 

dependent on a healthy, livable enviroDJDent. The Legislature 

clearly did not direct that energy efficiency be undertaken merely 

an end in itself, like some eccentric aaving atring for the sake of 

having it. The purpose behind all theae activitiea, including the 

actions of the Legislature, as well aa LBAP and the Commission in 

the conservation goals proceeding•, ia to enaure our environmental 

health and our energy future. A8 a public interest organization, 

LEAF has invested substantial time, money and human resources in 

its efforts to improve Florida'• energy future by providing 

information to the Commission and ita ataff, by aeeking to obtain 
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additional energy and demand saviDg8 in various Commission 

proceedings, and, where possible, by world.Dg directly with the 

util ~ties themselves to improve their delivery of energy 

efficiency. Such organizations, wben working towards purposes 

generally consistent with statutory goals, have been granted 

standing by Florida courts. See, Farwwprkfr lights Org. y . pept. 

of Health , 430 So.2d 1 (Fla. 1st DCA 1983). Tbe cases cited by FPL 

in support of its arguments evidence a lack of understanding of 

FEECA and LEAF's role in Commission proceediags. 

LEAF's corporate purposes and •track record• in proceedings 

before the Commission are matters tbat should be considered in 

determining whether LBAF' s interests and alleged injuries are 

within the zone of interest to be protected. In Friends of the 

Everglades y. Bd. of Irustees, 595 So.2d 186 (Pla. 1st DCA 1992), 

the court stated that application of Aqricg required analysis of 

not only the type and nature of the injury asserted, but the 

purpose and scope of the administrative proceeding. In that case, 

the court declined to consider appellant's lobbying efforts as 

establishing an interest, but did note efforts by appellants on 

behalf of the resource it sought to protect . The court also 

distinguished Groye Isle Ltd. y. layabprw Hpmogwners A4sn . , 418 

So . 2d 1046 (Fla. let DCA 1982) and SU"IPDte liyor area Qouncil y . 

State, 384 So.2d 1369 (Fla. 1st DCA 1980), both relied on by FPL, 

as involving determinations which, in t~elves, were unrelated to 

the interests of the potential intervenora . In addition, the court 

noted that, in the case before it, appellants were already enjoying 
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a present benefit that would be affected by the agency's action . 

Here, LEAF has already shown its commit-.Dt of resources on behalf 

of the interests FEBCA seeks to protect; the approval of the DSM 

Plan is directly related to LEAP's iDtereata; and LEAF and its 

members may be said to be presently enjoyiDg tbe benefits of energy 

conservation and efficiency efforts to date tbat may be affected by 

the Commission's approval of FPL's Plan. 

Similarly, in Town of Palm Boagh y. P'B, 577 So.2d 1383 (Fla. 

4th DCA 1991) , the court distinguiahecl qrqg !1le and Suwannee and 

held that appellant Sierra Club'• intereat in protection of 

Florida's beaches was within the zone of interest of a statute 

designed to protect beach and dune ayat-. The fact that the 

interests of LEAF in this proceeding do not apecifically apply to 

a precise environmental or public health ~ity at a specific 

physical location does not require a different result . 

D. ... lljl.ba 

As LEAF's Petition for Hearing notea, the Commission has 

already affirmed LEAF's standing and granted LBAP party status by 

granting LEAF's petition to intervene in thia proceeding . Order 

PSC-95-0102-PCO-EG. Though Rule 25-22.036(t), Fla. Admin. Code, 

authorizes denial of untimely or inadequate petitions, neither FPL, 

nor any other party, challenged the Order and the time for its 

reconsideration or appeal has ~sed. As a result, FPL has 

admitted "all facts set forth• in LBAP'a Petition to Intervene . 
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Rule 25-22 . 037, Fla . Admin. Code. 

Thus, FPL has waived its right to object to granting LEAF 

pAr ty status in this proceeding. Tbe fiDdinga implicit in the 

Order authorizing LEAF's interventiOD in this case -- that the 

allegations in LEAF's Petition to Intervene are sufficient to 

authorize LEAF's intervention -- are now tbe law of the case . Rule 

25-22.037 , Fla . Admin . Code, aa well as the doctrines of res 

judicata and administrative finality tbua bar FPL from now 

challenging the Commission's finding. 

FPL cites Manasota-88. Inc. y. lgripe Chemical Qo., 576 So.2d 

783 (5th DCA 1991) to support ita claia that the Order granting 

LEAF's intervention is a nullity. In that case the court granted 

a third party's Petition for Hearing on a Department of 

Environmental Regulation ("DBR•) default permit. 1 The court 

reasoned that post-default intervention waa proper since "a 

party ... may not intervene in tbat typt of proceeding (i . e . , an 

environmental permit proceeding) until the DBR gives formal notice 

of the action it intends to take regarding a pending permit 

application ." <ld., at p. 783, emphasis supplied). Unlike that 

case -- where no DER rule authorized intervention before the agency 

gave formal notice of ita proposed action -- the Commission's rules 

specifically authorize the Order granting LEAF's Petition to 

Intervene prior to proposed agency action. Rule 25-22.036(9) (a)2, 

1Chapter 403, Fla. Stat., provides that permit applications 
are granted by default should DBR fail to timely act on the 
application. 
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Fla. Admin . Code provides that: "where a . • . petition ... has been 

filed, and Commission action baa not been proposed, the Commission 

may ... issue notice of proposed agency action where a rule or 

statute does not mandate a hearing aa a matter of course, and after 

the time for responsive pleadings baa passed.• The Commission's 

Order granting LEAP's Petition to Intervene complied with this 

criterion and should not be deemed a nullity. 

FPL claims that •under the Commission's procedural rules , a 

formal proceeding subject to a potential section 120.57 hearing is 

not initiated until the filing of an 'Initial Pleading'" (p . 13 of 

FPL Memorandum) . However, FPL cites no statute, rule, or case law 

to support this claim. The company then concludes that "prior to 

FPL filing its petition (initial pleading) •• • there was no formal 

proceeding into which LEAF could intervene ••• • Though FPL cites a 

rule provision to support this argument, it ignores other 

provisions of that same rule which define •initial pl8ading" to 

include both Petitions by substantially affected persons and 

Commission Orders or Notices . Rule 25-22.036(2), Fla . Admin. Code. 

Thus, even if an "initial pleading• wre required, the Commission's 

action in opening a docket, issuing a procedural order (PSC 941486-

PCO- EI , issued 12/2/94), and granting the Peoples Gas Petition to 

Intervene (Orders PSC 941574-POO-BG and PSC 941574A-PCO- EG, issued 

12/19/94 and 1/13/95) -- all prior to LIAP'a intervention - - would 

meet any such requirement . 
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II 

LDI' DOa8 110'1' 8aB 'lO am.rncan AllY I88D 

Contrary to FPL's allegation, LBAF does not seek to relitigate 

issues addressed during the goals-aetting docket. Rather, LEAF 

seeks a hearing regarding the compliance of the DSM Plan FPL 

submitted in this docket with the atandarde established in ruleb 

and orders adopted by the Commisaian. See, Rule 25-17.0021(4), 

Fla. Admin. Code; Section 366.82(3), Pla.Stat. (1993); the 

Commission's Final Order in the conaervation goals case (PSC-94-

1313-FOF-EG), the Commission's Procedural order in this case (PSC-

94-1486-PCO-EI), and the Commission's Propoaed Agency Action Order 

Approving DSM Plans in this case (PSC-95-0691-POP-EG) . 

Paragraph four of LEAF's Petition for Hearing states that LEAF 

has a substantial interest in this proceeding since it wi ll, inter 

alia, impact how much its members pay for energy services. FPL 

somehow mistakenly equates thia statement to an effort by LEAF to 

have the Commission set TRC-baaed goals in thia proceeding . That 

is not the case. As previously atated, LBAP seeks a hearing 

regar1ing the compliance of the PPL'a DSM Plan with the standards 

established in the Commission's rules and orders. 

FPL objects that two matters disputed in LEAP's Petition -­

whether each component program advance• tbe policy objectives set 

forth in Rule 25-17.001, Fla. Admin. Code, and the PEECA statute ; 

and whether each component program is coat-effective -- constitute 
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efforts to relitigate issues. Characterizing these issues as 

"relitigation" is ludicrous since they are -- word for word - - the 

very criteria the Commission Order at i••ue uses to judge FPL' s DSM 

plan. 

FPL also claims that, since it• D8M plan is comprised of 

conservation measures evaluated in tbe goal-setting case, the 

Commission may not here evaluate tbe plan or plan components filed 

by FPL in this docket. The Commi88iOD •bould reject this approach 

since it circumvents Commission evaluation of PPL's proposed DSM 

plan as directed in Rule 25-17.0021(t), Pla. Admin. Code; Section 

366.82(3), Fla . Stat. (1993); the oommi••ion's Final Order in the 

conservation goals case (PSC-9,-1313-POP-BG), the Commission ' s 

Pr ocedural Order in this ca•e (PSC-9t-1t86-PCO-EI), and the 

Commission's Proposed Agency Action Order Approving DSM Plans in 

this case (PSC-95-0691-FOP-EG). 

III 

The Commission should reject PPL'• effort to secure denial of 

LEAF ' s petition for failure to state ultimate facts. The 

Commission' s rule directs a "conciae •tatement of the utimate facts 

alleged." Rule 25-22.037(7)(a)t, Pla. Adain. Code, (emphasi:J 

supplied) . Case law clearly establi•be• that •the term 'ultimate 
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facts' should not be interpreted in a technical, restrictive, and 

hairsplitting way." 40 Fla. Jur. 2cl PleacU.Dga, 523 (p. 34). Also, 

in ruling on FPL' s Motion, the C~••ion must consider each 

allegation in LEAF's petition as true. 40 Pla. Jur. 2d, Pleadings, 

§175 (p. 238) and 5176 (p. 242). 

On its face, LEAF's Petition clearly aDd concisely states both 

the ultimate fact -- FPL's Plan i• not rea•onable -- and the 

underlying matters disputed. PPL'a allegation• to the contrary 

seem particularly disingenuous given its concurrent claim that 

factual disputes raised in LEAP's Petition oonstitute attempts to 

relitigate issues already decided. In any event, should FPL seek 

additional detail, it is free to conduct cli•covery and, were a 

factual basis discovered, seek sUIIII&ry judgment or other such 

relief as authorized by Chapter 25-22, Fla. Admin. Code . Further, 

even assuming, arguendo, LEAP's Petition .. re facially deficient, 

the Commission should authorize LBAI' to amend its Petition to 

correct any such deficiencies aa authorized by Rule 25-22.036(8), 

Fla. Admin. Code. 

LKAI'' 8 CAUSa OJ' AC'l'IC* 18 Ut'IIDI IJa ICOn OJ' '1'1111 PaocamiNG 

LEAF's Petition states that •for purposes of evaluating DSM 

performance, a method to document key prograa assumptions, such as 

baseline usage, incentive level•, aDd free-ridership rates should 

be determined in this docket.• With no explanation, FPL claims, 
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CB&TIPICATB OP spyiQI 
I HEREBY CERTIFY that the original aDd fifteen copies of the 

foregoing Legal Environmental bsistance Foundation, Inc. 
Opposition (including supporting Memor~) to Florida Power and 
Light Company's Motion in Opposition to LlaP'• Petition were hand 
delivered to the offices of Blanca Bayo, Diz·ector, Division of 
Records and Reporting, Florida Public lervioe Coalmiasion, 2540 
Shumard Oak Boulevard, Tallahaas-, Florida 32311-0870, and that a 
true copy was hand delivered to the officu of Martha carter Brown 
and Shelia L. Erstling, Staff Cowwel, Florida Public Service 
Commission, Division of Legal services, 2540 -...res Oak Boulevard, 
Tallahassee, Florida 32399-0870, and tbat a copy was sent by U.S. 
Mail to Charles Guyton, Baquire, 215 South MOaroe Street, Suite 
601, Tallahassee, Florida 32301; Jack Shreve, &.quire, and Roger 
Howe, Esquire, Office of the Public COWW.l, 111 West Madison 
Street, Pepper Building, Room 812, Tall~-. Florida 32399 ; 
Robert B. Hicks, Esquire, The Indepeadent SaYiaga Plan Company, 
6302 Benjamin Road, Suite 414, Tampa, PL 33,3C, Robert Sheffel 
Wright, Esquire, Landers and Parsons, 310 West College Avenue, 
Third Floor, Tallahassee, FL 32301; and Ms. Mollie Lampy, Esquire, 
RR 2, Box 419C, Altamont, NY 12009, this~ day of August, 1995. 

Debra swim, iiq\ilre 




