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BEFORE THE FLORIDA PUBLIC SERVICE COMMIS SIONT‘& § ?

T Re: Application for rate increase in
‘Brevard, Charlotte/Leg, Citrus, Clay, Duval,
Highlands, Lake, Marion, Martin, Nassau,
Orange, Osceola, Pasco, Putnam, Seminole,
Volusia, and Washington Counties by
SOUTHERN STATES UTILITIES, INC,
Collier County by MARCO SHORES UTILITIES
(Deltona); Hernando County by SPRING HILL
UTILITIES (Deltona); and Volusia County by
DELTONA LAKES UTILITIES (Deltona)

DOCKET NO. 920199-WS

¥ FILED: AUGUST 28, 1995

JOINT PETITION OF SUGARMILL WOODS CIVIC
ASSOCIATION, INC. , CITRUS COUNTY BOARD OF COUNTY COMMISSIONERS
AND SPRING HILL CIVIC ASSOCIATION, INC. FOR IMMEDIATE
CONFORMANCE OF ORDER PSC-93-0423-FOF-WS WITH DECISION OF FIRST
DISTRICT COURT OF APPEAL IN CITRUS COUNTY V. SOUTHERN STATES
UTILITIES, INC., 26 FLA. L. WEEKLY D838 (FLA. 1ST DCA AFRIL 6, 1995), AS
AMENDED ON REHEARING, 20 FLA. L. WEEKLY D1518 (JUNE 27, 1995); FOR
IMPLEMENTATION OF STAND-ALONE WATER AND WASTEWATER RATES FOR
SOUTHERN STATES UTILITIES, INC.; AND FOR THE IMMEDIATE REPAYMENT
OF ILLEGAL OVERCHARGES WITH INTEREST

The Sugarmill Woods Civic Association, Inc. (“Sugarmill Civic”), the Board of County
Commissioners of Citrus County (“Citrus County™), and the Spring Hill Civic Association, Inc.
/ 19 o M = 3y - e N o, a 29 . .
' nu (“Spring Hill Civic”), (collectively the “Joint Petitioners”),by and through their undersigned

" counsel, and pursuant to Rule 25-22.036(4)(b), Florida Administrative Code and Citrus County v.

FE L ... ... Southern States Utilities, Inc., 20 Fla. L. Weekly D838 (Fla. 1st DCA Apnil 6, 1995), as amended

gt

"7 onrehearing, 20 Fla. L. Weekly D1518 (June 27, 1995), petition the Florida Public Service

x \ -~ Commission (“PSC”) to immediately reduce the rates charged pursuant to Order PSC -93-043-
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immediately order SSU to make cash refunds to the customers for the difference between the
stand-alone rates and the uniform rates for the period interim rates were charged, as well as for
the period permanent rates were approved, and to require SSU to pay interest compounded
monthly on all refunds from the date interim rates were first approved to the date the refunds are
made. In support of their petition, Joint Petitioners state:

1. Over four and one-half months ago, on April 6, 1995, the First District Court of
Appeals reversed Order PSC-93-0423-FOF-WS saying, in part.

Here, we find no competent substantial evidence that the facilities and land
comprising the 127 SSU systems are functionally related in a way permitting the
PSC to require that the customers of all systems pay identical rates. Section
367.021(11) requires that the facilities and land used or useful in providing service
to the customers of the systems be considered in setting rates. The only exception
to this requirement occurs “upon a finding by the commission” that a “combination
of functionally related facilities and land” constitute one system such that the rates
may be uniformly set for all customers within that system. No such finding was
made here, and could not properly be made given the apparent absence of evidence
that the systems were operationally integrated, or functionally related, in any
aspect of utility service delivery other than fiscal management. Commissioners
Beard and Clark set identical rates for the 127 water and wastewater systems
owned by SSU because they believed that the benefits of uniform statewide rates
outweighed the benefits of the traditional approach of setting rates on a stand-
alone basis. We find this belief insufficient to support the order.

Appendix A, Opinion at pages 5, 6. (Emphasis supplied.)
2. The Court went on to note that three of the four witnesses testifying on the issue
of uniform rates had “unequivocally stated that SSU was not presently in a position to fairly

implement such rates ™' The Court took special notice of SSU witness Cresse’s and staff witness

! Appendix A, Opinion at page 6, referring to the testimony of SSU witnesses Forrest L.
Ludsen, Joseph P. Cresse, and PSC staff witness John D. Williams.
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Williams’ rejoinders that uniform rates not be considered until after the disparate CIAC amongst

the many systems was restructured.
3. The Court noted the many greatly varying factors among the 127 systems arguing

against uniformity of rates. It found the PSC had exceeded its statutory authority and reversed,

saying:

It is clear that this testimony does not constitute competent substantial
evidence to support the PSC’s decision to set uniform statewide rates for the
systems involved. The systems are not functionally related as required by section
367.021(11), their relationship being apparently confined to fiscal functions
resulting from common ownership. SSU’s systems differ greatly in their levels of
CIAC, their size, their age, the number of customers served, the status of the
system when SSU acquired it, their consumption levels, and the type of treatment
used. Counsel for SSU indicated at oral argument that, although the 127 systems
involved in this case are fiscally related, they are not otherwise related in a utility
operational sense.? Until the Commission finds that the facilities and land owned
by SSU and used to provide its customers with water and wastewater services are
functionally related as required by the statute, uniform rates may not lawfully be
approved.

The Commission’s order must be reversed based on our finding that
chapter 367, Florida Statutes, did not give the Commission authority to approve
uniform statewide rates for these utility systems which are operationally unretated
in their delivery of utility service. As an administrative agency created by the
legislature, “the Commission’s power, duties and authority are those and only
those that are conferred expressly or impliedly by statute of the State.” Rolling
Oaks Utilities v. Florida PSC, 533 So. 2d 770, 773 (Fla. 1st DCA 1988). “Any
reasonable doubt as to the lawful existence of a particular power that is being
exercised by the Commission must be resolved against the exercise thereof, and the
further exercise of the power should be arrested.” City of Cape Coral v. GAC
Utilities, Inc., 281 So. 2d 493, 496 (Fla. 1973) (citations omitted).

Appendix A, Opinion at pages 7, 8. (Emphasis supplied) ®

? Referring to SSU General Counsel Brian Armstrong.

* Nothing has changed. Notwithstanding the PSC’s recent decision in Docket No.
930945-WS that all SSU’s geographically distinct operating plants constitute a “single system”,
these many water and wastewater plants remain “systems [which] differ greatly in their levels of
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4, On June 27, 1995, the First District Court of Appeals entered its opinion On
Rehearing Denied correcting two inconsequential factual errors in the initial opinion and denying
the PSC’s Motion for Rehearing and SSU’s Request for Further Oral Argument, Motion for
Certification, and Motion for Rehearing.* The First District Court of Appeals issued its Mandate
to the PSC on July 13, 1995 commanding the PSC that further proceedings be had in accordance
with the earlier opinions.”

5. The uniform rates this agency inexplicably still allows SSU to collect were legally
impermissible on the day they were first imposed and remain so today. Even if SSU is successful
in its current effort to breathe new life into uniform rates on a prospective basis, the existing
uniform rates are improper, cannot be retroactively justified or ratified, and must be changed
immediately to stand-alone rates. Furthermore, SSU must be ordered to make whole its
customers, who were forced to pay excessive rates for close to two years now, by refunding to
them the difference between the excessive rates and proper rates, along with interest to
compensate them for the lost time value of their money. The necessity for such an outcome was
foreseen by the PSC and incorporated in its order when it refused the customers’ pleas that
uniform rates not be implemented pending the outcome of the appeal and, instead, required SSU

to post an appeal bond for the “protection” of the customers.

CIAC, their size, their age, the number of customers served, the status of the system when SSU
acquired it, their consumption levels, and the type of treatment used.” These systems remain
“operationally unrelated in their delivery of utility service” and, consequently, uniform rates, even
on a prospective basis, remain illegal.

* Appendix B, On Rehearing Denied, 20 Fla. L. Weekly D1518 (June 27, 1995)

* Appendix C, Mandate from the District Court of Appeal of Florida, First District, dated
July 13, 1995.
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6. As a precursor to that action, on November 16, 1993, the PSC staff issued its
recommendation urging the PSC to grant SSU’s motion to vacate Citrus County’s automatic stay
of the uniform rates. In doing so, the staff specifically cited to SSU’s assertion that its motion
should be granted for the reason, among others, that “[t]he basis for the County’s opposition to
the Motion to Vacate is that the customers will be irreparably harmed.” The staff specifically
noted, and acceded to, SSU’s willingness to run the risk of making refunds out of its own pocket
by the implementation of the uniform rates. The staff stressed at page 6 of the recommendation:

Staff is concerned that the utility will lose income and will not be afforded
the opportunity to earn a fair rate of return whether it implements the final rates
and loses the appeal or does not implement final rates and prevails on appeal.®
Since the utility has asked to have the stay lifted, staff believes the utility has made
the choice to bear the particular loss that may be associated with implementing the
final rates pending the resolution of the appeal. In its motion the utility asserts that
it does not believe that it will suffer any losses based on its position that it will
prevail on appeal. Staff estimates that the amount to be refunded where the stay is
vacated and then the final decision is reversed may be as much as $3,000,000 per
year over the course of the appeal. Citrus County argues that it would be
impossible to get a bond or corporate undertaking for this amount.

The utility currently has a $5,800,000 bond which has been renewed
through September 4, 1994. Staff believes the bond, which was originally the
security for the interim rate increase, would be sufficient for the purposes of appeal
if the bond issuer is willing to accept the change in the nature of the purpose of the
bond. Staff would recommend that the bond remain in effect and be renewed in
September of 1994 if the appeal is still pending at that time.

Appendix D, November 16, 1993 Staff Recommendation at page 6. (Emphasis supplied).

¢ The staff concern, or at least half of it, is misplaced. Had the PSC left the stay in place
so that SSU continued charging the traditional and legal stand-alone rates, the utility would have
been entitled to precisely the same amount of revenues as it would under uniform rates. Not only
were the traditional stand-alone rates clearly non-discriminatory and the status quo, they were
clearly and unequivocally legal. In short, no customer potentially benefitting from the rate
subsidies of the uniform rates would have had a leg to stand on in arguing for refunds had the
uniform rate concept been upheld on appeal.

. L]
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7. At Oral Argument on November 23, 1993, SSU attorney Ken Hoffiman, supported
the above-described staff recommendation and urged the lifiing of the Citrus County stay and the
continuation of uniform rates, stressing that SSU “presently has a bond on file effective through

September 4th of 1994 which would cover any obligations of Southern States to make refunds to

customers should the appellate court reverse the Commission.” (Emphasis supplied). Arguing

for a corporate undertaking in lieu of the requirement of an appeal bond, Hoffiman continued,

saying;

And one final point, I had mentioned a corporate undertaking, Posting of a
bond is an expensive proposition. Southern States paid close to $30,000 to renew
the bond on file with the Commission, and does have an opportunity to obtain a
partial refund on the premium paid if the Commission substitutes a corporate
undertaking for the bond requirement while this cases {sic] on appeal. Southern
States has over $70 million in equity. and is certainly capable of making good on
any refunds without the necessity of a guarantee bond.

Appendix E, Excerpts of Transcript of November 23, 1993 Oral Argument, at page 10.
(Emphasis supplied).

8. To its credit, PSC Staff, at the November 23, 1993 Oral Argument, did not retreat
or equivocate on either its willingness to see SSU put its money at risk or the certainty that the
PSC would have to return to stand-alone rates and order refunds with interest if uniform rates
were reversed on appeal. The PSC staff position, which is consistent with that of the Joint
Petitioners, is best expressed by Marshall Willis, a staff supervisor, as reinforced by Chuck Hill,
Director of the PSC Division of Water and Wastewater:

Mr. WILLIS: Well, Commissioner, I think if there is protection in place,

whether it be a corporate undertaking or a bond, which we are recommending a

bond, those customers will be held whole. I mean, if someone in the future
dictates that those customers that those customers who are paying more now
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under uniform rates than they would be under stand-alone are deserving of a
refund, then those customers would receive a refund with interest.

COMMISSIONER CLARK: That’s the part that’s not clear, that we have
never addressed before when it’s an issue of money between customers and not the
overall revenue what you do.

MR. WILLIS: (Indicating yes.)

MR. HILL: The customers are going to be protected. There is not a doubt
in my mind about that. It’s the Company that’s going to be at risk, and I won’t try
to drag this out to explain it.

COMMISSIONER CLARK: But I think that Commissioner Johnson is
correct, is that the customers as a whole are protected, but not individual
customers that under statewide rates are paying more than they would under
stand-alone.

MR. HILL: I believe that if the courts say --
COMMISSIONER CLARK: A bond doesn’t address that at all.

MR. Hill: I understand. And if the courts say that you cannot do what you
have done, then you have got to go back to a system-specific rate and revenue
requirement. That’s where you have to go. there is no other place to go. And we
may end up arguing with the utility over refunds, but there isn’t a doubt in my
mind that if we are reversed on that and have to redo it, they have collected money
they should not have collected and it will have to be refunded. And the Company
will end up on the short end of it.

COMMISSIONER CLARK: Well, they have coliected money they should
have recovered from the wrong people.

MR. HILL: Absolutely, and they will have no way to go back to the right
people and collect those funds.

COMMISSIONER CLARK: Unless you do an adjustment on a going-~
forward basis to remedy that, but I"'m not sure you can.

CHAIRMAN DEASON: And what Mr. Hoffman is saying, it’s his opinion
that the Company is not putting itself at risk, it does not have the liability to make
the customer-specific whole. Their only requirement is to make customers as a
general body of ratepayers whole. That is, if they have collected more total
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revenue than what they are authorized as a result of the final decision on appeal,
they are liable for that, but they are not liable to make specific customers whole.

MR. HILL: And while that’s an interesting argument, I think that if indeed
we are overturned by the courts, then the revenue requirements fall out on a
system-specific basis, and I think the Company will be on shaky ground with that
argument and will lose money.

Appendix E, Excerpts of Transcript of November 23, 1993 Oral Argument, at pages 55-57.
{Emphasis supplied).

9. Following the Oral Argument on the stay issue, the PSC on December 14, 1993

issued Order No. PSC-93-1788-FOF-WS, Order Vacating Automatic Stay. The PSC rejected

Citrus County’s assertion that customers forced to pay subsidies through the uniform rates would
be irreparably harmed based on their age and the relative size of the increase, and found, instead,
that requiring a bond pending appeal would provide adequate customer protection. The Order
addressed the potential financial impact on SSU saying:

We are concerned that the utility may not be afforded its statutory
opportunity to earn a fair rate of return, whether it implements the final rates and
loses the appeal or does not implement final rates and prevails on appeal. Since
the utility has implemented the final rates and has asked to have the stay lifted, we
find that the utility has made the choice to bear the risk of loss that may be
associated with implementing the final rates pending the resolution of the appeal.
In its motion, the utility asserts that it does not believe that it will suffer any losses,
based on its position that it will prevail on appeal. We find that an appropriate
estimate of the amount to be refunded where the stay is vacated and then the final
decision is reversed may be as much a $3,000,000 per year over the course of the
appeal. Citrus argues that it would be impossible to get a bond or corporate
undertaking for this amount.

The utility currently has a $5,800,000 bond which has been renewed
through September 4, 1994. We find that this bond, which was originally the
security for the interim rate increase, would be sufficient for the purposes of appeal
if the bond issuer is willing to accept the change in the nature of the purpose of the
bond. The bond shall remain in effect and must be renewed in September of 1994
if the appeal is still pending at that time,
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We previously determined that the uniform rate structure is appropriate and
that the rates based on that rate structure are just, reasonable, compensatory, and
not unfairly discriminatory. By providing security for those customers who may
have overpaid in the event the Final Qrder is overturned, the customers of this
utility will be protected in the event a refund may be required. The County argues
that these particular customers will be irreparably harmed because of their age and
income status. We find that by requiring security from the utility, the customers of
SSU who may possibly be affected are adequately protected, In fact, once the
security is in place, the unique circumstance of this case is reduced to the simple
distinction that in the event the Final Order is not affirmed, the utility may lose
revenues which this Commission determined the utility to be entitled to have the
opportunity to earn.

Appendix F, Order at pages 4, 5. (Emphasis supplied).

10.  Citrus County and Sugarmill Woods Civic Association, Inc. prevailed on the
appeal. The First District held that uniform rates exceeded the PSC’s statutory authority.
Rehearing was sought and denied and the Court issued its Mandate to the PSC on July 13, 1995
stating: “YOU ARE HEREBY COMMANDED that further proceedings be had in accordance
with said opinion, the rules of this Court and the laws of the State of Florida.”” SSU has sought
the exercise of discretionary junisdiction from the Flonda Supreme Court, but that action does not
stay the First District Court of Appeals’ Mandate to the PSC. The PSC should already have acted
to conform its order to the dictates of the First District’s reversal. That the PSC has not done so,
necessitates the instant Petition and the even greater expenditure of time and money on the part of
the Joint Petitioners. It is simply unfair that these customers must push this agency to conform
with the First District’s opinion. They must, however, because their victory is not simply

academic. Not only are these customers entitled to the restitution of the money improperly taken

" Compliance with the Court’s opinion by this agency is obviously not discretionary. The
Mandate, which is ministerial, and which the PSC knew was coming, was issued July 13, 1995.
The Order On Rehearing Denied was published on June 27, 1995 or fully 59 days ago. To date,
the PSC has taken no apparent action to comply with the Court’s Mandate.

9
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from them pending the appeal, as well as interest on the same; they are, just as importantly,
entitled to the cessation of the excessive rates they are still being charged and the return to proper
rates. From the Joint Petitioners’ perspective, good money is being thrown after bad in clear
violation of the Court’s opinion. Worse, these continued overcharges are going to a utility that
has publicly repudiated any commitment or obligation to make the required refunds. The PSC
must act, and act immediately, to bring SSU’s rates to legal levels and to order the necessary
refunds. “That’s where you have to go, there is no other place to go”, in the words of Chuck Hill.
11.  The refund liability associated with just the permanent rates is substantial, but
clearly within the means of SSU and its corporate parent, Minnesota Power and Light Company .
When initially approved, the uniform rates were designed to collect water subsidies, over and
above individual system-specific revenue requirements, of over $2,464,000 annually from the
customers of 10 SSU water systems, Wastewater subsidies, over and above the individual system
revenue requirements, were initially $1,544,000 annually from the customers of 11 SSU
wastewater systems. Total initial subsidies were, thus, in excess of $4,000,000 annually, and
these amounts have since increased due to: (1) customer growth; and (2) several PSC-approved
automatic inflation or cost adjustments. However, assuming just the initial level of compelled
subsidies, illegal overcharges have been taken from SSU customers at a rate of over $334,000 a
month since SSU began collecting the illegal uniform rates on September 15, 1993, almost two

full years ago. The refund amount due at these levels, which is substantially understated, exceeds

37,687,000, not counting an allowance for interest.
12.  Since the First District Court of Appeals published its opinion denying rehearing

on June 27, 1995, SSU customers have already been forced to pay an additional $670.000 of

10
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illegal rates subsidies due solely to the PSC’s inaction. Overcharges are continuing at a rate in
excess of $11,000 for each day the PSC fails to act.

13. The Joint Petitioners, and all overcharged customers, are due interest on the
amounts they have been overcharged. Joint Petitioners would request that the PSC require SSU
to pay each customer interest, compounded monthly on the outstanding overcharge balance, at
the applicable interest rate prescribed in Section 55.03, Florida Statutes, for interest payable on
judgments and decrees.

14.  Joint Petitioners request that the PSC act immediately to bring SSU’s current rates
to legal levels by imposing the system specific stand-alone rate alternative presented in the PSC-
staff recommendation presented to the PSC in Docket No. 920199-WS in February of 1993.2

15.  Joint Petitioners would request that refunds be calculated on an individual
customer basis by calculating the difference between each customer’s monthly consumption
calculated at the stand-alone water or wastewater rate for that customer’s service area and the
uniform rates actually charged. Refunds should be paid in cash, as they were taken, and in a
single payment.

16.  Interim rates, which were imposed for approximately 12 months, were calculated
by adding a common dollar amount to the then current rates of each service area location,
irrespective of whether an adequate return was being obtained from that area or not. Thus, the
interim rates were partly uniform, and were calculated by combining these utility systems for

ratemaking purposes without the prerequisite finding of functional relatedness. Therefore, in

* Appendix G, Schedules 5 and 6 to February 3, 1993 staff recommendation in Docket
No. 920199-WS.
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applying the First District’s ruling, excessive interim rates must also be refunded. To the extent
that interim rates exceeded the final stand-alone rates, they were legally “excessive” and refunds
are due.

17. Joint Petitioners would request that interim rate refunds be calculated on an
individual customer basis by calculating the difference between each customer’s monthly
consumption calculated at the final stand-alone water or wastewater rate for that customer’s
service area and the interim rate levels actually charged at that location. Interim refunds should be
paid in cash, as they were taken, with interest, and returned in a single payment with the
permanent rate refunds.

WHEREFORE, The Sugarmill Woods Civic Association, Inc., the Board of County
Commissioners of Citrus County, and the Spring Hill Civic Association, Inc. petition the Florida
Public Service Commission to immediately reduce their rates, and those of all SSU customers, to
legal stand-alone rates, as requested in the body of this Petition; to order SSU to calculate and
. make permanent and interim cash refunds to all its customers, entitled to the same, in the manner
requested in the body of this Petition; and to order SSU to pay interest, compounded monthly, on
the illegal overcharges at the statutory rate prescribed by Section 55.03, Florida Statutes, for the

payment of interest on judgments and decrees.

chael B. Twomey
Route 28, Box 1264
Tallahassee, Florida 32310
(904) 421-9530

and
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Susan W. Fox, Esquire

Macfarlane, Ausley, Ferguson
& McMullen

P.O. Box 1531

Tampa, Florida 33601

(813) 273- 4200

and

Larry M. Haag

County Attorney

Citrus County

107 North Park Avenue, Suite 8
Inverness, Florida 34450

{904) 637-9970

Attorneys for Joint Petitioners

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and accuratg copy of the foregoing has been furnished by U.S.
Mail, postage prepaid, thisagl%ay of 1995 to the following persons:
Brian Armstrong, Esquire ' Harold McLean, Esquire
General Counsel Associate Public Counsel]
Southern States Ulilities, Inc. Office of the Public Counsel
1000 Color Place ¢/o The Florida Legislature
Apopka, Flonda 32703 111 West Madison Street, Suiie 812

Tallahassee, Florida 32399-1400
Kenneth A. Hoffman, Esquire
Rutledge, Ecenia, Underwood,
Pumnell & Hoffman, P A,
Post Office Box 551
Tallahassee, Florida 32302

Lila A. Jaber, Esquire

Division of Legal Services s
Florida Public Service Commission
2540 Shumard Oak Boulevard , 14
Tallahassee, Florida 32399-0862 Attorney R
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IN THE DISTRICT COURT OF APPEAL

FIRST DISTRICT, STATE OF FLORIDA

CITRUS COUNTY, FLORIDA NCT FINAL UNTIL TIME EXPIRES TO

and CYPRESS AND QAKS FILE MOTION FOR REHEARING AND

VILLAGES ASSOCIATICN, DISPOSITION THEREQOF IF FILED.
Appellants,

v. ' CASE NO. 93-3324 & 93-4089

SCUTHERN STATES UTILITIES,
INC., and THE FLORIDA PUBLIC
SERVICE COMMISSION,

Appellees.
/

Cpinion filed April 6, 1995,

An appeal from a final order of the Public Service Commission.

Robert A, Butterworth & Michael A. Gross of Office of the Attorney
General, Tallahassee and Michael. B. Twomey, Tallahassee, for
Appellant Citrus County; Susan W. Fox of Macfarlane, Ausley,
Ferguson & McMullen, Tampa, for Appellant Villages Association; and
Jack Shreve and Harold McLean of Office of Public Counsel,
Tallahassee, for Appellant Citizens of Florida.

Kenneth A. Hoffman of Rutledge, Ecenia, Underwood, Purnell &

Hoffman, P.A., Tallahassee and Brian P. Armstrong of Southern

States Utilities, Inc., Apopka, for Appellee Southerh States
Utilities; Robert D. Vandiver & Christiana T. Moore, Tallahassee,
for Appellee Florida Public Service Commissicn. )

WENTWORTH, Senior Judge.

This is an appeal from a final order of the Public Service
Commission (PSC) adobting uniform statewide rates for 127 water and

wastewater utility systems owned by Southern States Utilities, Inc.

(SSU}. We reverse.
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SSU has, over the last decade, bought small indepepdent water
and wasteﬁater utilities throughout the states, and currently
serves approximately 180,000 customers in Florida. On May 11,
1992, SSU filed an application with the PSC pursuant to chap;er
367, Florida Statutes, for authority to increase the water and

wastewater rates and charges for 127 of its systems. In its

application, SSU proposed that the PSC calculate its néw ratéspon
a modified stand-alone basis thap would involve'a‘cap on the?ﬁuhﬁé}
of‘gallons each customgr would_pay for and would reguire that each
customer also pay a flat percentage fee for administrative costs.
The Citizens of Florida intervened through the Cffice of Public

Counsel on May 21, 1992, and Citrus County and Cypress and Oaks
Villages Association intervened at a later date.

Before a decision in this case, the PSC cocnducted ten service

hearings throughout the state to permit customer participation in
the ratemaking process, and held a technical hearing to receive

evidence, On March 22, 1993, the PSC issued its Final Order,

approving a 40.16% increase in 8SU's annual revenue from its water

systems, and a 49.53% increase in revenue from its wastewater

systems. The order also approved a new rate structure for SSU in

the form of statewide uniform rates for the 75,000 water customers

and over 25,000 wastewater customers served by the 127 utility

systems involved in this case. In making its decision on rate

structure, the Commission-cited a number of advantages that would

regult from the implementation of uniform statewide rates,

r
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found that "the wide disparity of rates calculated on a stand-alone
basis., coupled with the above cited benefits of uniform, statewide
rates, outweighs the benefits of the traditional approach of
setting rates on a stand-alone basis."” Numerous motions for
reconsideration were filed following the issuahée of this order,
but ea:h' was denied after the Commission staff apprﬁved
implementation of the increased rates granted in the Final Order by
approving revised tariff sheets for the affected SSU systems.

Citrus County and Cypress and Oéks Vvillages Association
appealed the Psc;s decision to approve statewide uniform rates for
the affected utility systems, arguing that (1) there was no
evidence in the record to support such rates; (2] the rates
violated section 367.081(2)(a), Florida. Statutes; (3) they were
denied due process because the statewide uniform rate issue was not
properly noticed; (4) the new rate structure resulted in a taking
of their contributions-in-aid-of-construction (CIAC); (5) the order
violated the doctrine of administrative res judicata; and (6) the
staff's implementation o©f the new rates before the final order
became final violated their due process rights. We decline to
address each issue separately because we reverse on the groﬁnd that
the PSC exceeded its statutory authority when it approved uniform
statewide rates for the 127 systems involved in this proceéding,'
based on the evidence produced.

The Water and Wastewater System Regulatory Law, codifie@ at
chapter 367, Florida Statutes, grants the PSC authority to set

3
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rates for those utilities within its jurisdiction. We conclude
that .chapter 367 does not give the PSC authority to set uniform
statewide rates that cover a number of utility systems related only
in their fiscal functions by reason of common ownership. Florida
law instead allows uniform rates only for a utility system that is
composed . of facilities and land functionally relatéd' in the
providing of wéter and wastewater utility service to the public.
Section 367.171(7), Fldfiaa Statutes (1991), grants the PSC
exclusive jurisdiction, with some exceptioné. over "all utility
systems whose service transverses county boundaries." The term
nsystem" is defined as "facilities and land used or useful in
providing service and, upén a finding by the commission, may
includé a combination of functionallv related facilities-and land."
§ 367.021(11), Fla. Stat. (1991) {emphasis added).

This court analyzed the PSC's jurisdiction in Board of County

Commissioners v. Beard, 601 So. 24 590 (Fla. 1st DCA 1992},

adjudicating a challenge to a PSC order which declared that the
PSC, rather than St. Johns County, had jurisdiction over water and
wastewater services provided by Jacksonville Suburban Utilities
Corporation (JSUC) within St. Johns County. JSUC operateﬁ w;ter
and sewer facilities in Duval, Nassau and St. Johns counties that
were managed from a central office and shared the same manager,
officers, engineers, accountants, maintenance personnel, customer
service representatives and testing laboratories. Id., at 592.‘
JSUC also performed other functions on a system-wide basis,

4
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including purchasing, budgeting., planning and staffing. Id.
Based on these relationships the company argued that all of its
facilities were part of a single utility system, which placed.it
Qithin the ambit of the PSC's jurisdiction as enunciated in secticn
367.171(7). This cdurt agreed, reiecting the county's argument
'that JsuC's facilities must be physicaliy connected to constitute
a functionally related’ system under section 367.021(11), .and
finding that the undisputed evidence established that JsuUC's
facilities wére interrelated not only administratively but also
operationally, such that the company should be regulated‘by the
PSC.

Here, we find no competent substantial evidence that the
facilities and land comprising the 127 8SU. systems are functioﬁally-
related in a way permitting the PSC to require that the customers
of all systemg pay identical rates. Section 367.021(11) requires
that the facilities and land used or useful in providing service to
the customers of the systamé-be considered in setting rates. The
only exception to this requirement occurs "upon a finding by the
commission" that a "combination of functionally related facilities

and land" constitutes one system such that rates may be uniformly

set for all customers within that system., No such finding was made

here, and could not properly be made given the apparent absence of

evidence that the systems were operationally integrated, or

functionally related, in_any aspect of utility service delivery

other than fiscal management. Commissioners Beard and Clark set

5
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identical rates for the 127 water and wastewater systems owned by
S5U because .they believed that the benefits of uniform statewide
rates outweighed the benefits of the traditibnal approach of
setting rates on a stand-alone basis. We find this belief
insufficient te support the order.
In reviewinq an order of the PSC this court must determine
from the record whether it is supported by competent, substantzal
evidence. Citizens v, Florida Ppsc, 425 So. 24 534, 538 (Fla.
| 1982). Four witnesses tesﬁified on the issue of statewide uniform
rates at the final heéring in this matter.' Although three of them
testified that statewide uniform rates provided the advantages
cited by the PSC in a generic sense, each of them unequivocally
stated that SSU was not presently in a position to fairly implement - -
such rates. Forrest L. Ludsen, Vice President in charge of
Customer Service for SSU, felt that in the future S3U may be ready
for uniform rates set according to rate bands that would lump the
customé;s of similariy situated systems together; Joseph P. Cresse,
a non-lawyer special consultaﬁt and former member of the Florida
PSC, recommended that rates be calculated by dividing' the 127
systems into four to six caﬁegories or rate bands aféer the
company's CIAC charges were restructured; and Mr. John D. Williams,

a member of the PSC staff, testified that it would be too extreme

to set uniform rates in this case, especially without restructuring

the CIAC for each system..
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It is clear that this testimony does not constitute competent
substantial evidence to support the PSC's decision to set uniform
statewide rates for the systems involved. The systems are not
functionally relat;d as required by section.367.021(11), their
relationship being apparently confined to £iscal functions
resulting from common ownership. 8SU's systems differ greatly in'

their 1levels of CIAC, their size, their age, the number of

customers served, the status of the system when $SU acquired it,

their consumption levels, and the type of treatment used. Counsel

for SSU indicated at oral argument that, although the 127 systems

involved in this case are fiscally related, they are not otherwise

related in a utility operaticnal sense. Until the Commission finlds

that the facilities and land owned by SS5U and used to provide its
customers with water and wastewater services are functibnally
related as required by the statute, uniform rates ﬁay not lawfully
be approved. |

The Commission's order must be reversed based on our finding
that chapter 367, Florida Statutes, did not'give the Commission
authority to approve uniform statewide rates for these.utility
systems which are operationally unrelated in their delivery of
utility service. As an administrative agency created by the
legislature, "the Commission's power, duties and authority are
those and only thosé that are conferred expressly or impliedly by

statute of the State." Rolling Qaks Utilities v, Florida PSC, 533

7

002265 * 2844

e




So. 24 770, 773 (Fla. 1lst DCA 1388). T"Any reasonable doubt as to
the lawful existence of a particular power that is being exercised
by the Commission must be resolved against the exercisé thereqf.
and the further exercise of the power should be arrested.” City of
Cape Coral v, GAC Utilities, Inc., 281 So. 2d 483, 496 (Fla. 1973)

{citations omitted).

Lastly, we_a@dréss the Office of Public Counsel's contention
that the Commission erred by not recégnizing SsuU's gain on fhé sale
of two of ité systems because this allows SSU to earn a-greater_
than reasonable rate of return on its investment, in violation of
section 367.081(2)(a), Florida Statutes (1991}, We are not

persuaded by this argument.

Section 367.081(2){a) requires that in setting rates, the-

Commission must allow the utility to collect a fair return on its

investment in property used and useful in the public service. fThe

.rate of return "cannot be set so low as to confiscate the property

of the utility, nor can it be made so high as to provide greater

than a reasonable rate of return, thereby prejudicing the

consumer.” United Telephone Co. v. Mavo, 345 So. 2d 648, 651 (Fla.

1877). The Citizens have not carried their burden of showing that
“the Commission failed to comply with the essential requirements of

law. Id, at 653, The Commission has the responsibility of

determining a reasonable rate of return for the utility, and our

review of that decision is limited. 1Id. at 654.
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Here, there was a divergence of opinion as to the proper
treatment of the sale proceeds and the Commission exercised its
discretion in accepting the opinion of the utility's witness over
the Citizens. ﬁe will not disrupt that choice. “It is the
Commission's prerogative to evaluate-the hestimony of competing
experts and accord whateyer weight to the conflicting opinions it
deems appropriate.” uni;gﬂ_mglgnhgng_gg‘,”345'So. 2d at 654, Thé
Commission did not deviate from the essential requirements of law

when it declined to take the proceeds into account in determining
SSU's rates and thus, this portion of the order should be -

affirmed.

Accordingly, the portion of the order setting uniform

statewide rates is reversed, but the Commission's refusal to take
into account the utility's gain on the sale of two of its systems

is affirmed. The cause is remanded for disposition consistent

herewith.

ZEHMER, C.J., and DAVIS, J., CONCUR.
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IN THE DISTRICT COURT OF APPEAL

FIRST DISTRICT, STATE OF FLORIDA

CITRUS COUNTY, FLORIDA
and CYPRESS AND CAKS
VILLAGES ASSOCIATION,
Appellants,
v. CASE NO. 93-3324 & 23-4085
SOUTHERN STATES UTILITIES,
INC., and THE FLORIDA PUBLIC
SERVICE COMMISSION,

Appellees.
/

Opinion filed June 27, 1995.

An appeals frum a finail order of the Fublic Service Commission.

Robert A, Butterworth & Michael A. Gross of Office of the Attorney
General, Tallahassee and Mirhael B. Twomey, Tallahassee, for
Appellant Citrus County; Susan W. Fox of Macfarlane, Ausley,
Ferguson & McMullen, Tampa, for Appellant Villages Association; and
Jack Shreve and Harold McLean of OQOffice o0of Public Counsel,
Tallahassee, for Appellant Citizens of Florida.

Kenneth A. BHoffman of Rutledge, Ecenia, Underwood, Purnell &
Hoffman, P.A., Tallahassee and Brian P. Armstrong of Southern
States Utilities, Inc., Apopka, for Appellee Southern States

Utilities; Robert D. Vandiver & Christiana T. Moore, Tallahassee,
for Appellee Florida Public Service Commission.

WENTWORTH, Senior Judge.

On consideration of the Florida Public Service Commission's

Motion for Rehearing and Southern States Utilities' Request for
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DISTRICT COURT OF APPEAL OF FLORIDA
FIRST DISTRICT

Steve Tribble, Divector
To the Honorablemm

Division of Records and Repoxting
WHEREAS, in that certain cause filed in this Court styled:

IN RE: APPLICATION FOR RATE

INCREASE IN BREVARD,” CHARLOTTE/LEE,

LAKE, MARION, MARTIN, NASSAU,

ORANGE, OSCEOLA, PASCO, PUTNAM,  Case No. 93-4089
SEMINOLE, VOLUSIA, and WASEINGTON

COUNTIES by SOUTHERN STATES

UTILITIES, INC.: IN COLLIER o G i 920199-WS
COUNTY by MARCO SHORES UTILITIES
(DELTONAY , ET AL.

The attached opinion was rendered on June 27, 1993 April 6, 1995

YOU ARE HEREBY COMMANDED that further proceedings be had in accordance with said opirion.

the rules of this Court and the laws of the State of Florida,

WITNESS the Honorable E. Earle Zehmer

Chief Judge of the District Court of Appeal of Florida, First District and the Seal of said

court at Tailahassee, the Capitol, on this

13th day of July, 1995

terk, District Ef.‘:mrtr’c.f Appeal of Florida,
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DISTRICT COURT OF APPEAL OF FLORIDA
FIRST DISTRICT

: Steve Tribble, Director
To the Honorable XEXFOTFRGMRX.__ - —
’ Division of Records and Reporting

WHEREAS, in that certain cause filed in this Court styled:

IN RE: APPLICATION FOR RATE
INCREASE IN BREVARD, CHARLOTTE/LEE,.

CITRUS, CLAY, DUVAL, ‘HIGHLANDS, .

LAKE, . MARTON:~MARTIN, NASSAU, Case No. 93-3324
ORANGE, OSCEOLA, PASCO, PUTNAM,

SEMINOLE, VOLUSIA, and WASHINGION

COUNTIES by SOL"I‘HERN STATES v N 920199-WS
UTILITIES, INC.; IN COLLIER UL (G e
COUNTY by MARCO SHORES UTILITIES

(DELTONA), ET AL.

The attached opinion was rendered on June 27, 1955/40ril 6. 1995

YOU ARE HEREBY COMMANDED that further proceedings be had in accordance with said opinion,

the rules of this Court and the laws of the State of Florida,

WITNESS the Honorable E. Earle Zehmer

Chief Judge of the District Court of Appeal of Florida, First District and the Seal of said

court at Tallahassee, the Capitol, on this
13th day of July, 1995

Tt Aot
Clerk, District Court of Appeal of Flerida,
Qé 2%0( < Z; First District '
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FLORIDA PUBLIC SERVICE COMMISSION

Fletcher Building
101 East Gaines Street
Tallahassee, Florida 32399-0850

E RANDUM

November 16, 1993

TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING

FROM: DIVISION OF LEGAL SERVICES (BEDELL)
DIVISION OF WATER AND WASTEWATER (WILLIS)
DIVISION OF AUDITING AND FINANCIAL ANALYSIS (NEIL)

RE: UTILITY: SOUTHERN STATES UTILITIES, INC.
DOCKET NO. 920199
COUNTY : BREVARD, CHARLOTTE/LEE, CITRUS, CLAY, DUVAL,
HIGHLANDS, LAKE, MARION, MARTIN, NASSAU,
ORANGE, OSCEOLA, PASCO, PUTNAM, SEMINOLE,
VOLUSIA, WASHINGTON, COLLIER AND HERNANDO

CASE: AFPLICATION FOR RATE INCREASE IN BREVARD,
CHARLOTTE/LEE, CITRUS, CLAY, DUVAL, HIGHLANDS, LAKE,
MARION, MARTIN, NASSAU, ORANGE, OSCEOLA, PASCO, PUTNAM,
SEMINOLE, VOLUSIA, AND WASHINGTON COUNTIES BY SOUTHERN
STATES UTILITIES, INC.; COLLIER COUNTY BY MARCO SHORES
UTILITIES (DELTONA); HERNANDO COUNTY BY SPRING HILL
UTLITIES (DELTONA); AND VOLUSIA COUNTY BY DELTONA LAKES
UTILITIES (DELTONA).

AGENDA: NOVEMBER 23, 1993 - REGULAR ~ POST HEARING DECISION-
INTERESTED PARTIES MAY PARTICIPATE

CRITICAL DATES: NONE

SPECIAL INSTRUCTIONS: I:\PSC\LEG\WP\920199C.RCM

CASE BACKGROUND

Southern States Utilities, Inc., and Deltona Utilities, Inc.
(hereinafter referred to as the utility or SSU) are collectively a
class A water and wastewater utility operating in various counties
in the State of Florida. By Order No. PSC-93-0423-FOF-WS (also
referred to as the Final Order), issued on March 22, 1993, the
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DOCKET NO. 920199%9-WS
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Commission approved an increase in the utility's rates and charges
which set rates based on a uniform statewide rate structure.
Numerous motions for reconsideration were decided by the
Commission. On November 2, 1993, the Order on Reconsideration was
issued.

On September 15, 1993, pursuant to the provisions of the Final
Order, Commission staff approved the revised tariffs and the
utility proceeded to implement the final rates. On October 8,
1993, Citrus County and Cypress and Oak Villages (COVA) filed a
Notice of Appeal of the Final Order at the First District Court of
Appeal. That Notice was amended to include the Commission as a
party on October 12, 1993. On October 18, 1993, the utility filed
a Motion to Vacate Automatic Stay which is the primary subject of
this recommendation.

DISCUSSION OF ISSUE

ISSUE 1: Should Citrus County's Regquest for Oral Argument be
granted?

RECOMMENDATION: Yes. (Bedell)

STAFF ANALYSIS: On October 26, 1993, Citrus County filed a Request
for Oral Argument on the pending motions. On November 8, 1993, the
utility filed its response to the request for oral argument
asserting that the motion filed by the County was deficient. On
November 10, 1993, the County filed an amended request for Oral
Argument, On November 17th, the utility filed its response to the
amended request.

Staff believes that notwithstanding any legal insufficiency in
the request for oral argument, the parties should be allowed to
make oral presentations in this matter because, unlike other
requests related to a stay on appeal of a rate case decision, there
are unique circumstances to be considered. Those circumstances are
discussed in detail in Issue 2 below. Staff is unaware of any
matters which are not addressed below and believes that the
recommendation on the motion to vacate the stay is complete.
However, with the myriad of policy decisions and departures from
the "ordinary" rate case involved in this docket, staff recommends
that the parties be given an opportunity to be heard. 1In addition,

-2 -
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staff believes that the utility should be given an opportunity to
respond to staff's recommendation with regards to the potential
loss of income and revenues.
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ISSUE 2: Should the Motion to Vacate Automatic Stay be granted?

RECOMMENDATION: Yes. The stay should be vacated and the utility
should post a bond in the amount of at least $3,000,000. (Bedell,
Willis, Neil)

STAFF ANALYSIS: As discussed in the Case Background, the
Commission issued Order No. PSC~93-0423-FOF-WS setting final rates
for Southern States using a uniform, statewide rate structure.
This rate structure was an issue on reconsideration and is now
raised on appeal. On November 2, 1993, the Commission issued the
Order on Reconsideration which rendered the Final Order final for
purposes of appeal pursuant to Section 367.084, Florida Statutes,
and Rule 25-22.060, Florida Administrative Code. However, before
the Order on Reconsideration was issued, the utility implemented
the final, uniform, statewide rates pursuant to Sections 367.081(6)
and .084, Florida Statutes, the provisions of the Final Order, and
the approved revised tariffs, effective September 15, 1993. Based
on the utility's implementing the final rates, Citrus County filed
an appeal in the First District Court of Appeal on October 8, 1993,
Citrus County filed an amended notice of appeal to add the
Commission as a named appellee on October 12, 1993. It is Citrus
County's position that this filing of an appeal before the written
Order on Reconsideration was issued operated as an automatic stay.

On October 19, 1993, the utility filed its Motion to Vacate
Automatic Stay. As grounds for its motion, the utility avers the
following: the likelihood of Citrus County's prevailing on appeal
is remote; the uniform rates benefit a majority of customers
located in Citrus County; the implementation of uniform rates is in
the public interest; and, no refund liability would exist if the
Final Order is affirmed on appeal. Based on the argument that no
refund liability would exist if the Final Order is affirmed, the
utility argues that no bond should be required.

On October 26, 1993, Citrus County filed its Response in
opposition to the utility's Motion to Vacate. The County's

- 4 -
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responsive pleading also contained a Motion For Reduced Interim
Rates, Recalculated Bills, Refunds and Penalties. Citrus County's
motion is discussed below in Issue 3. The basis for the County’'s
opposition to th2 Motion to Vacate is that the customers will be
irreparably harmed.

Rule 25-22.061 (3)(a), Florida Administrative Code, provides
that when a public body, such as Citrus County, appeals an order of
the Commission increasing a utility's rates which appeal operates
as an automatic stay, "the Commission shall vacate the stay upon

motion by the utility ...and the posting of good and sufficient
bond or corporate undertaking." The language of the rule is
straightforward and unambiguous. Citrus County has raised the

argument that there are special circumstances to be considered in
this case which mitigate against vacating the stay. 8Staff agrees
that there are special circumstances. However, i1t appeaxs to staff
that the special circumstances are such that the utility will be
taking a far greater risk than contemplated by the rule while the
customers will be protected from any losses.

The change in the rate structure in this docket creates a
unique situation, particularly in 1light of Citrus County's
statement that the amount of the revenue requirement will not be at
issue (although there is nothing prohibiting other issues from
being raised by Citrus County or other parties which may not be
revenue neutral). In a typical rate case appeal, any issue raised
would have an effect on the final revenue requirement, and the
security for the possible change in rates would be a
straightforward calculation. The primary issue on appeal is
revenue neutral. Therefore, the focus of this analysis must be
whether lifting the stay will cause irreparable harm and whether
some form of security will adequately protect customers adversely
affected. Staff believes that the purpose of the security has
always been to insure that if the utility has overcollected
revenues by implementing final rates, the customers who have
overpaid will have the overpayments refunded with interest. In this
case, 1if the rate structure approved by the Commission is
overturned on appeal, the utility will not have overcollected, but
certain customers will have overpaid. It is also true that if the
stay is not lifted and the existing interim rates are continued and
the rate structure is affirmed on appeal, there will also be
customers who will have overpaid and the utility would not have
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overcollected. In neither of the two situations will the utility be
able to backbill those customers from whom they undercollected.

Staff is concerned that the utility will lose income and will
not be afforded the opportunity to earn a falr rate of retuin
whether it implements the final rates and loses the appeal or does
not implement final rates and prevails on appeal. Since the
utility has asked to have the stay lifted, staff believes the
utility has made the choice to bear the particular loss that may be
associated with implementing the final rates pending the resolution
of the appeal. In its motion the utility asserts that it does not
believe that it will suffer any losses based on its position that
it will prevail on appeal. Staff estimates that the amount to be
refunded where the stay is vacated and then the final decision is
reversed may be as much as $3,000,000 per year over the course of
the appeal. Citrus County argues that it would be impossible to get
a bond or corporate undertaking for this amount.

The utility currently has a $5,800,000 bond which has been
renewed through Septembexr 4, 1994, Staff believes the bond, which
was originally the security for the interim rate increase, would be
sufficient for the purposes of appeal if the bond issuer is willing
to accept the change in the nature of the purpose of the bond.
Staff would recommend that the bond remain in effect and be renewed
in September of 1994 if the appeal is still pending at that time.

Citrus County argues that the stay should not be lifted and
that interim rates should remain in effect with the revenue
requirement reduced to the level of the Final Order. Staff
believes this argument should be rejected for several reasons,
First, the Commission determined that the uniform rate structure is
appropriate and that the rates based on that rate structure are
fair, just and reascnable for this utility and its customers. If
the utility provides security for those customers who may be found
to have overpaid in the event the Final Order is overturned, the
customers of this utility are not irreparably harmed. The County
argues that these particular customers will be irreparably harmed
because of their age and income status. Based on this argument,
staff believes that few stays, if any, would be vacated. staff
recommends that by requiring security from the utility, the
customers of SSU who may possibly be affected are adequately
protected. In fact, once the security is in place, the unique
circumstance of this case is reduced to the simple distinction that

- 6 -
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in the event the Final Order is not affirmed, the.utility w%ll lose
a significant amount of revenues that the Compiss1on determined the
utility to be entitled to have the opportunity to earn.

As further support for recommending that the automatic stay be
vacated, staff notes that Rule 25-22.061(3), Florida Administrative
Code, does not indicate that the decision to vacate an automatic
stay is discretionary. It implies by its use of the mandatory word
"shall," that an automatic stay will be lifted when a utility so
requests and posts good and sufficient bond or corporate
undertaking. This section of the rule does not refer to the things
which the Commission is to take into consideration in determining
whether to grant a stay. Nor does it anywhere suggest that
evaluating the age of the customers or even the relative amount of
the increase should be considered in reaching a decision to vacate
an automatic stay.

Citrus County also suggests that the utility is not entitled

to the relief sought because Rule 25-22.061(1l), Florida
Administrative Code, only refers to cases where there is a refund
or a rate decrease. While Citrus County is correct in its

interpretation of what Subsection 1 of the Rule states, the County
has neglected to see that Subsection 3, which deals specifically
with instances such as these in which the county, a governmental
entity, has filed a notice of appeal of "an order involving an
increase in a utility's ...rates"(emphasis added). These two
subgections have completely different purposes which should not be
muddled.

In summary, staff recommends that the stay be vacated and that
the utility provide security in the form of a bond, either the bond
which the utility has in effect until September, 1994, or a similar
one for $3,000,000. 1In the event the appeal should take longer

than two years, the Commission should evaluate the sufficiency of
the bond at that time,
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ISSUE 3: Should Citrus County's Motion For Reduced Interim Rates,
Recalculated Bills, Refunds and Penalties be granted?

RECOMMENDATION: No. (Bedell)

STAFF ANAIL.YSIS: On October 26, 1993, Citrus County filed its
Motion For Reduced Interim Rates, Recalculated Bills, Refunds and
Penalties. As grounds for this motion, the County alleges that by
implementing the final rates, effective September 15, 1993, the
utility violated the automatic stay resulting from the County's
filing an appeal on October 8, 1993. The County further argues
that by filing its Notice of Appeal prior to the issuance of a
written order on reconsideration that for purposes of the issues
between Citrus County, COVA and SSU, the Order was final and all
issues raised for reconsideration by Citrus County and COVA were
deemed abandoned pursuant to Rule 9,020 {g), Florida Rules of
Appellate Procedure. The County argues that because the order was
final as of Octcober 8, 1993, the utility should have filed a motion
to vacate the stay prior to implementing the rates. The County's
motion reargues the fairness issue concerning the rate structure
approved in the Final Order. Based on these arguments, the County
asks the Commission to refund any monies overcollected due to the
implementation of the uniform rates and to penalize the utility for
the implementation while the automatic stay was in effect.

On November 8, 1993, the utility filed its response arguing
that Citrus County lacks standing to argue its motion on behalf of
customers of the Spring Hill system when that system serves
residents outside of Citrus County. The utility also argues that
the "status quo" on October 8, 1993, that Citrus County argues for
was properly implemented uniform rates pursuant to the Final Order,
not the interim rates. The utility states that even the interim
rates were not strictly stand-alone rates and that to the extent
the County argues the uniform rates are unfair because of
subsidies, continuing interim rates at a reduced revenue level
would have the same result as that which the County seeks to
prohibit, In addition, the utility supports its position for
having implemented the final rates by asserting that the County
failed to ask for a stay pending reconsideration.

Staff recommends denying the county's motion for several
reasons, First, staff believes the utility was entitled to

-8 -
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implement the uniform rates pursuant to the Final Ordgr_when the
tariffs were approved. Rule 25-22.060(c})}, Florida Administrative
Code, provides in pertinent part:

A final order shall not be deemed rendered for the
purpose of judicial review until the Commission disposes
of any motion and cross motion for reconsideration of
that order, but this provision does not serve to
automatically stay the effectiveness of any such final
order....

Also, Section 367.084, Florida Statutes, states that a rate
adjustment order is considered rendered on the date of the official
vote of the Commission for the purposes of Section 367.081 (6),
Florida Statutes. Section 367.081 (6), F.S., establishes the time
frames within which the Commission must make decisions on requests
for rate relief. Based on these provisions of rule and statute,
staff believes that the utility had the authority to charge the
rates set forth in the Final Order, pursuant to the provisions of
the Final Order and the tariffs which were approved on September
15, 1993.

The County has not specified the day on which the customers of
the utility on whose behalf the County is arguing were: a) being
charged the new rates; b) being charged other new or modified
charges; <) billed on these new rates and/or charges; and d)
payment was due on these. ©Nor for that matter has the County
alleged or estimated for the Commission the extent of the
irreparable harm that has been caused by the implementation of the
uniform rates. Staff believes that at least for the period of time
from October 8 to the date of this decision, at most two months, no
customer 1is going to be irreparably harmed or come to financial
disaster. The period of time involved and the amount of money
involved, should one argue that there was any violation of an
automatic stay, is de minimis,

Staff believes that it is the County which has placed the
utility in an impossible and untenable position by waiting months
to invoke the automatic stay through the filing of the appeal
without seeking any kind of stay pending reconsideration. The
County knew through discussions at Agenda that the utility would
have the authority, pursuant to the Final Order and applicable
rules and statutes, to implement the final rates prior to the

- 9 - A
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conclusion of reconsideration. The Commission's oral decision to
deny the County's and COVA's motions for reconsideration was made
on July 20, 1993, Yet, the County waited until October 8, 1993,.to
abandon its request for reconsideration and file its appeal which
initiated the automatic stay. Of course, in the time betwean the
Commission decision and the filing of the appeal the utility
implemented final rates. The utility was thus in the position of
having implemented rates with no avenue for seeking relief from an
automatic stay prior to that implementation.

Staff is also troubled that the purpose of the automatic stay
that the County seeks to have enforced is not the purpose of the
County's appeal. The purpose of the rule is to accord deference to
a governmental entity's decision which is deemed to have been made

in the public interest. St. Lucije County wv. North Palm
Development Corporation, 444 So. 2d 1133 (Fla. 4th DCA 1984); City

of Lauderdale Lakes v. Corn, 415 So. 2d 1270 (Fla. 1982). 1In this

instance, the role of the County is as a customer of the utility
appealing a decision of the Public Service Commission which the
Commission has determined is in the public interest. The County has
made no decisions herein, and has no governmental function in this
proceeding. Staff believes that the protection the County seeks is
not the protection the automatic stay was intended to provide.

Staff believes that the utility acted with reasonable speed in
bringing this motion to the Commission. 1In addition, the County
has not alleged any violation of any Commission rule, statute or
order. Therefore, staff cannot recommend that any penalty would be
appropriate.

Once again, as in all pleadings, the County raises the issue
that the uniform rates are unfair. This issue has been ruled upon
innumerable times in this docket and others and need not be
addressed here. This Commission made a determination in the Final
Order that the rates approved in the Order were fair, just and
reasonable. It is the County's prerogative to raise the issue of
fairness in the appellate court but its argument is inappropriate
in this forum.

Staff believes that to the extent that the County is a
customer of the utility, it has standing to file this motion.

Therefore, lack of standing is not +the basis of staff's
recommendation.

- 10 -
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In conclusion, staff recommends that the County's motion
should be denied. If the Commission agrees with staff's
recommendation that the stay should be vacated, there is no need to
require a refund for any period of time that the rates may have
been in effect during the time that an automatic stay was in
effect. The refund, of any such monies if ultimately determined
appropriate, will be secured by the bond recommended to be required
herein. Even if the record established a violation of the stay,
the County has shown no basis for any penalty to be assessed.

- 11 -
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BEFORE: CHAIRMAN J. TERRY DEASON
COMMISSIONER SUSAN F. CLARK
COMMISSIONER LUIS J. LAUREDO
COMMISSIONER JULIA L. JOHNSON
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Tallahassee, Florida
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PARTICIPATING:

Kenneth A. Hoffman, Esquire, representing Southern
States Utilities, Inc.

Ms. Fox, representing COVA, Cypress and Oak
Villages Assoclation.

Michael Gross and Michael Twomey, repreasenting
Office of Attorney General and Citrus County.

* & ® * & ¥

STAFF RECOMMENDATIONS

Issue l: Recommendation that Citrus County’s request for
order argument be granted.

Issue 2: Recommendation that the utility’s Motion to Vacate
Stay be granted and the utility be required to post a bond
in the amount of at least $3,000,000.

Issue 3J: Recommendation that Citrus County’s Motion For
Reduced Interim Rates, Recalculated Bills, Refunds and
Penalties be denied.
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You must 1ift the automatic stay, since Southern States
has filed a motion requesting you to lift the automatic
stay, and presently has a bond on file effective
through September 4th of 1994 which would cover any
obligations of Southern States to make refunds to
customers should the appellate court reverse the
Commission.

We support and believe under your own rules you
must approve the Staff recommendation to grant Southern
States motion to vacate the automatic stay, and to deny
Citrus County’s motion for reduced interim rates
pending judicial review and imposition of penalties
against Southern States.

And one final point, I had mentioned a corporate
undertaking. Posting of a bond is an expensive
proposition. Southern States paid close to $30,000 to
renew the bond on file with the Commission, and does
have an opportunity to obtain a partial refund on the
premium paid i{f the Commission substitutes a corporate
undertaking for the bond requirement while this cases
on appeal. Southern States has over $70 million in
equity, and is certainly capable of making good on any
refunds without the necessity of a guarantee bond. So
we are also asking that you condition the lifting of

the stay upon the posting of a corporate undertaking in

ACCURATE STENOTYPE REPORTERS, INCP(2289 2868
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would be a refund for those people who overpaid bhased
on -- who would pay more under statewide rates than
stand-alone.

MR. WILLIS: That’s correct.

COMMISSIONER CLARK: 1It's not at all clear that it
just wouldn’t be from a going-forward standpoint that
you would address the rates, and the rates that were in
effect is water under the bridge.

MR. WILLIS: 1 agree with you, Commissioner, it’s
not clear at all.

COMMISSIONER JOHNSON: So how do we make these
pecple whole? Or we can’t.

MR, WILLIS: Well, Commissioner, I think if there
is protection in place, whether it be a corporate
undertaking or a bond, which we are recommending a
bond, those customers will be held whole. I mean, if
someone in the future dictates that those customers who
are paying more now under uniform rates than they would
be under stand-alone are deserving of a refund, then
those customers would receive a refund with interest.

COMMISSIONER CLARK: That’s the part that‘s not
clear, that we have never addressed before when it’s an
iszsue of money between customers and not the overall
revenue what you do.

MR. WILLIS: {(Indicating yes.)

ACCURATE STENOTYPE REPORTERS, INC. ({0229
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MR. HILL: The customers are going to be
protected. There 18 not a doubt in my mind about that.
It’s the Company that’s going to be at risk, and 1
won‘t try to drag this out to explain it.

COMMISSIONER CLARK: But I think that Commissioner
Johnson is correct, is that the customers as a whole
are protected, but not individual customers that under
statewide rates are paying more than they would under
stand-alone,

MR. HILL: I believe that if the courts say --

COMMISSIONER CLARK: A bond doesn’t address that
at all.

MR. HILL: I understand. And if the courts say
that you cannot do what you have done, then you have
got to go back to a system-specific rate and revenue
requirement. That’'s where you have to go, there is no
other place to go. And we may end up arguing with the
utility over refunds, but there isn’t a doubt in my
mind that if we are reversed on that and have to redo
it, they have collected money they should not have
collected and it will have to be refunded. And the
Company will end up on the short end of it.

COMMISSIONER CLARK: Well, they have collected
meney they should have recovered from the wrong people.

MR. HILL: Absolutely, and they will have no way

ACCURATE STENOTYPE REPORTERS, IQQZ 2 9 r 2 8 7 0
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to go back to the right people and collect those funds.

COMMISSIONER CLARK: Unless you do an adjustment
on a going-forward basis to remedy that, but I'm not
sure you can.

CHAIRMAN DEASON: And what Mr. Hoffman is saying,
it’s his opinion that the Company is not putting itself
at risk, it does not have the liability to make the
customer-specific whole. Their only requirement is to
make customers as a general body of ratepayers whole.
That is, if they have collectad more total revenue than
what they are authorized as a result of the final
decision on appeal, they are liable for that, but they
are not liable to make specific customers whole.

MR. HILL: And while that’'s an interesting
argument, I think that if indeed we are overturned by
the courts, then the revenue requirements fall out on a
system-specific basis, and I think the Company will be
on shaky ground with that argument and will lose money.

MS. BEDELL: May I make a suggestion? 1In terms of
trying to make a determination of what the Company may
have to do in terms of a refund, under both the
\appellata rule on stays -- it provides that you can set
conditions for the stay, or for vacating the stay it
would seem to me, If you set a condition related to

how, you know, the end result when the appellate court

002292 2871
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makes a final decision.

CHAIRMAN DEASON: I understand what you’re saying,
but wouldn‘t it be unfair to Scuthern States to say
that we are going to vacate the stay and put you at
risk for making those customers who pay more, but we
are not geing to give you fhe opportunity to recoup
from those customers who should have paid more but who
did not pay more? 1Isn‘t that a very difficult position
to put the Company in?

MS. BEDELL: Yes, I think so. The whole situation
is difficult.

CHAIRMAN DEASON: Oh, I agree with that. I think
you can get a unanimous decision on that right now. I
think even the parties would stipulate to that.

COMMISSIONER JOHNSON: Mr. Hoffman, how would you
respond to the argument posed by opposing counsel that
Rule 25-22.061(3) does not include a mandatory nature
behind it, and that that would be a constitutional
violation?

MR. HOFFMAN: The first time I’ve heard it is
today. If they are saying that the word shall does not
include a mandatory nature, I can only tell yvou that my
common meaning of that word in the research I‘'ve done
on statutory interpretation tells me they are wrong. I‘

think Commissioner Clark summed it up, she said to Mr.
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Gross you are saying that we have an illegal rule, or
an invalid rule. I disagree with that. I think the
Commission has a valid rule, and that that rule is
within its discretion.

COMMISSIONER CLARK: And, Commissioner Johnson, 1if
memory serves me correct,'we.were encouraged by the
court, and I'm not sure if it was the Supreme Court, it
may have been. They got tired of dealing with motions
to vacate stays, and they told us -- how did they tell
us? In oral argument I can recall some pointed
questions being why don’t you have any rules that state
the circumstances under which a stay will be granted so
that they don‘t have to deal with it again. That
doesn’t dispose of the question as to whether we did it
right, but it was certainly my recollection that the
court was tired of dealing with the stays and wanted us
to deal with them.

CHAIRMAN DEASON: Do we have the option of letting
them deal with it?

COMMISSIONER CLARK: I think they would admonish
us for not doing what the rule said we should do.

CHAIRMAN DEASON: Commissioners, I think we need
to move along., If we are ready for a moéion now, fine,
if we're not, I suggest we just take a ten-minute

recess and come back and then dispose of this as

002294 2873
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quickly as possible. Wwhat's your pleasure? In other
words, let’s move along one way or the other.

COMMISSIONER CLARK: Mr. Chairman, I don’'t see
that we have any discretion, and I agree with
Commission Staff on this peoint. I think we set out the
rules that indicate that a posting of a bond will allow
us a vacation of the stay, and as Mr. Hoffman pointed
cut, the Commission order, which did concern me, only
provided for a stay of refund of the interim rates, it
wasn’'t with respect to the implementation of the rates.
And for that reason I would move Staff on all three
issues.

COMMISSIONER JOHNSON: Second,

CHAIRMAN DEASON: It has been moved and seconded.
Let me state right now that I'm going to vote against
the motion. I am persuaded by the argument that we are
moving into a new area here where there are differences
between rates for different customers in different
areas, and that in my opinion we should keep the status
quo, which are interim rates, and let the court give
the guidance to the Commission that it sees fit. 'I
don‘t see where -- even though there is going to be a
bond posted, it’'s not geing to be for the purposes of
making individual specific customers whole, it’s going

to be for the purpose of making customers as a total

00229% pgws
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rate paying body whole. And that’s really not the main
crux of this appeal, so I would oppose that. But,
anyway, we have a motion and a seconda --

COMMISSIONER CLARK: Mr. Chairman, can I just ask
a gquestion? The concern I have is8 the interim rates
don't generate the rates that we concluded they were
entitled to. I mean --

CHAIRMAN DEASON: The interim rates, what are the
differences between the interim rates and the final
rates that have a statewide rate structure? Very
minimal, is it not?

MR. TWOMEY: They generate more, Mr. Chairman.

CHAIRMAN DEASON: That’s what I thought. I
thought it was either minimal or it either generated
more. What’s the case, Mr. Hoffman?

MR. HOFFMAN: My understanding i1s that as revised,
the interim rates as revised after Commissioner Clark's
motion for reconsideration is a totgl revenue
requirement increase of 6.4 million as opposed to 6.7
million final rates.

COMMISSIONER CLARK: Which is the final rates?

MR. HOFFMAN: Yes. _

CHAIRMAN DEASON: I consider that difference to be
pretty inconsequential given the magnitude of the real

issue, which is the rate structure involved. I would

002296 2875
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just keep interim rates.

Moved and seconded, all in favor say ave.

COMMISSIONER CLARK: Aye.

COMMISSIONER JOHNSON: Ave.

CHAIRMAN DEASON: All opposed nay. Nay.

MR. TWOMEY: Mr. Chairman, pardon me. Can we ask
that either you make it clear in your wvote that you are
ordering the Company to establish a bond that would
hold -- the customers would have to pay the subsidies
whole if there 1s a reversal on appeal, or conversely
that you make it clear that you accept that there is no
way to make these customers whole, assuming a reversal
on appeal, and that you’'re not going to do anything
about it. I mean, it‘s not clear to me which way you
come down on that. That you’'re going to accept the
Company’s argument that they will make all the
customers whole on a revenue basis, but that the people
that pay too much, 1if there is a reversal, it’s too bad
except on a going-forward basis, I’m asking you to
make it clear that you’re telling them they have to get
that kind of bond, or make it clear that you’re not.

MR. HOFFMAN: Mr. Chairman, let me object. I
don't think Mr. Twomey is being very clear. I think
that the Staff’s recommendation is clear. And I think

that we can have that -- we already have a bond on

&
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file. We can get the nature of the bond changed to fit
what is required in the Staff recommendation, and I
think that that dollar amount will be sufficient to
meet either conseguence. We are sitting here
speculating about what may happen on appeal. We simply
don’t know. I mean, I know the staff has estimated'$3
million, but that is based on the rate design issue
alone. I don't know what else Public Counsel may raise
that may have a revenue requirement impact. And I
think this is unnecessary, and I object to it, and I
think it makes the issue more cloudy.

CHAIRMAN DEASON: Well, Mr. Hoffman, I think not
only is it relevant, it is critical to know what the
nature of the motion is and what is being done. Now,
I'm not on the winning side of the moticen, so I don‘t
know how to clarify it, because I'm not even supporting
it. If the Commissioners wish to clarify it, they will
have the opportunity now.

COMMISSIONER CLARK: I have moved Staff
recommendation. Now, the issue of whether or not a

refund will be due to the customers I don’t think is

before us right now.

MS. BEDELL: What is before you is a.decision
about whether there is good and sufficient security for

anything that may be coming down the pipeline.

- 287
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COMMISSIONER CLARK: Now, will the bond cover
that? Let me just ask the question. Without deciding
the issue as to whether or not there will be a refund
to only those customers who are overcharged, and not a
making up of that revenue from the other customers.
Let’s assume that our order is that you will only
refund to those who are overcharged. Will the bond
cover that?

MS. BEDELL: Yes.

MR. WILLIS: Commissioners, we believe the bond
will cover it. 1It’s just like any rate case, it will
have to be reviewed at the end of one year to see if --
you know, we don‘t know how long the appeal is going to
be, but it will have been reviewed after one year, and
if the appeal is not done, it will have to be up for
whatever amount we believe it will have to be
protected.

CHAIRMAN DEASON: Let me make sure that we are
clear. What you're saying is that if that is the final
decision, the bond is adeguate?

MR. WILLIS: Yes.

CHAIRMAN DEASON: But that is not the position the
company is arguing, they’re saying it is not their
belief they are putting themselves subject to that
liability.

002299
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COMMISSIONER JOHNSON: I thought that point was
made painfully clear what the Company thought, but
Staff sufficiently satisfied me that it was something
that we could make those customers whole, and perhaps
that is something that we should definitely have
written in the order. |

MS. BEDELL: That is what we had in mind in terms
of coming up with a dollar number. That is the
direction we headed in to come up with some
recommendation on a dollar amount. Mr. Chairman, we
need to know 1if you are dissenting on Issue 2 only, or
on Issue 2 and 3.

CHAIRMAN DEASON: Well, let’s take a look at that.

MS. BEDELL: Issue 3 is Citrus County’s motion for
the penalties and the reduction in rates, refund of
bills.

CHATIRMAN DEASON: Okay. We already disposed of
Issue 1.

MS. BEDELL: Yes, sir.

CHAIRMAN DEASON: 1I'm dissenting on Issue 2, but
I'm agreeing with Staff on Issue 3,

MS. BEDELL: Thank you.

MR. GROSS: This is an appealable drder to the
First District Court of Appeal, so we need an order so

that we can avold some of the problems we have had in

'~ 2878
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the past, and alsoc the provisions in the bond are

to be of interest to the First District Court of Ap

as to whether there was an adequate bond in complias
with the Commission’s rule. Even if it is determine
to be mandatory, there is still that --

COMMISSIONER CLARK: Doesn’t the bond have to
cover the whole amount of the rate increase, 80
therefore it covers anything --

MR. HOFFMAN: Commissioner Clark, I think that
every issue in the rate case is put at issue in the
appeal, I think it would.

COMMISSIONER CLARK: All we need to do at this
point is make sure that the total amount of the bond is
sufficient to cover the total amount of the rate
increase. because it’s still at issue, and covered in
that is the amount of any refund that would be due, if
it is decided that a refund is due to those people who
paid more under statewide rates than they would have
paid under stand-alone rates. And it‘s my
understanding from the Staff that it does, and thgt is
what we need to decide today.

CHAIRMAN DEASON: And an order will be
forthcoming, and it will describe what the Commission
did.

MR. HOFFMAN: Thank you, Mr. Chairman.

,p&§58&§C!
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MR. GROSS: Thank you.

CHAIRMAN DEASON: That disposes of Item 25A.
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CERTIFICATE OF REPORTER
STATE OF FLORIDA )
COUNTY OF LEON )

I, JANE FAUROT, Court Reporter, do hereby certify
that the foregoing proceedings was taken before me at the
time and place therein designated; that my shorthand notes
were thereafter translated under my supervision; and the
foregoing pages are a true and correct record of the
proceedings.

I FURTHER CERTIFY that I am not a relative,
employee, attorney or counsel of any of the parties, nor
relative or employee of such attorney or counsel, or

financially interested in the foregoing action.

DATED THIS £§ﬁ3$“aay of November, 1993.

Qa/.x_e_é'a,m.g@
JANE FAUROT
100 lem Court
Tallahassee, Florida 32301

(904) 878-2221

SWORN TO AND SUBSCRIBED TO BEFORE ME THIS'&%E%4HEEY of
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002303 2882

ACCURATE STENOTYPE REPORTERS, INC.




w o < v R W N

N N N NN N H E R H R H
M B W N =2 O W @ -t R W N O

STATE OF FLORIDA, BY TEE ABOVE PERSON WHO IS PERSONALLY

b, o ST

NOTARY PUBLIC
STATE OF FLORIDA

0

00230k 2gg3




BEFORE THE FLORIDA PUBLIC SERVICE COMNISSION

In Re: Application for rate DOCKET WOQ. $92019%-w8
increase in Brevard, ORDER HO. PSC-93-1708-FOF-WS
Charlotte/Lee, Citrus, Clay, ISSVED: December 14, 1993
Duval, Highlands, fake, Mariom,
Martin, Nassau, Orange, Ouceola,
Paaco, Putnam, Seminole,
Volusia, and Washington Countiass
by SOUTHERN STATES UTILITIES,
INC,; Collier County hy MARCO
SHORES UTILITIES {(Deltona);
Harnando County by SPRING BILL
UTILITIES (Deltona); and Volusia
County by DELTOMA LAKES )
UTILITIES (Deltona). )
}

The following Commissioners participatsd im the dispoaition of
this matter:

J. TERRY DEASOM, Chairman
SUSAH ‘7. CLARK
JULIA L. JOENSOM
W&m
BY TAE COMMISSION:

Southern Stateam Utilitfas, Inc., and Deltona “Jtilities, Inc.
{herainafter referred to as the utility or 55U) are collectively a
class A water and wastewatar utility operating in various counties
in the State of Florida, By Order No. PSC-93-04:3-FOF-NS (also
raferrad to as the Final Order), issued on March 22, 1993, tha
Commission approved an increase im the utility's rates and charges
which set retes based on a2 uniform statewide rate structure.
Humercus motiona for reconsideration were decidsd by thia
Cosmiesion. -Upon the filing of itions for reconsideration,
Southern States Utilities, Inc. flled a motion for Stay of the
Provisions of the Final Order requiring refunds of interim revenues
within 30 days. This motion was approved by Order Mumbey PSC-931-
0861-FOP-NS, {asued June §, 1991, .

O a1l of the motions for reconsideration, except for S5U'm

on, wers decided at the July 20, 1993 Agenda Conference.
W:, the Commisaion panel's wvote was split on one of the
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DOCKET NO. 92019988
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motions. The Chairman cast a deciding vote on the remaining iseua
at the August 3, 1993 Aganda Conferance. On August 17, 1993,
Commissionsr Clark moved for reconsideration of the calculation of
the interim refund in the Final Order. Commissioner Clark's motlon
vas decided at the Saptesber 28, 1%93 Aganda Conferancs.

On Septesber 15, 139%), pursuant to the isions of the Final
Order, Commission staff approved the revised tariff shests and the
utility proceaded to implemant the final ratas. On October B,
1993, Citrus County and Cypress and Oak Villages (COVA) filed a
Notice of Appeal of the Pinal Order at the First District Court of
Appeal. That ¥otice was amended to include the Coemission as a
party on October 11, 1991, Om October 18, 1593, the utility filed
a Motion to Vacate Automatic Stay which is discussed below. The
Order on Reconsideration, Order Mo. PSC~93-15%8-FOP-HS was issued
on Hovember 1, 19%3.

On October 26, 1393, Citrus County filed a Request for Oral

t with its Motiosn for Reduced Interim Rates, Recslculated

8ills, Refunds and Penalty. On November 4, 1991, the utility filed

its responsa to the raguest for oral arqument asserting that the
motion filed by the County was deficient. On Hovember 10, 1993,

tha County filed an amonded requast for Oral Arqument. On Moveaber
17, 1993, the otility filed its resaponse *o the amended request.

Notwithstanding any legal ins.fficiency in the requast for
oral argument, we find it appropriate to grant oral argumeat in
this matter becaocss, unlike othexr ts related to a stay on
appeal of a rate case decizion, there ars unique circumstances to
be considered. Argumant on the motions was heard at the November
23xrd Agenda Confsrence.

Motlon to Vacate Automatic Stay

As stated above, on Movember 2, 1993, the Commission issued
the Order on Reconsideration which rendered the Final Order final
for purpases of a 1 pursuant to the pertinent portion of Section
3§7.004, Trlori Statutes, and TBule 25-=22.060, Florida
Mministrative Code. Howevar, before the Order on Reconsideration
vas lssued, the utilicy implewented the final, uwniforwm, statewide
rates effective September 15, 1993, pursuant to Sections 367.001(6)
and .084, Ylorida Statuntes, the provisions of the Final Order, and

"
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the approved tariffs. Ths applicable portions of Section 3§7.084,
Plorida Statutes, provide as follows:

Any oxder 1ssued the cosmission adjusting general
increasss or reductions of the rates and charges of any
utility or requlated company must be reduced to
writing.... Such an order is not considersed rendeted for
purposes of appeal, rehearing, or judicial review until
the date tha copies are malled as reguired by this
saction. This provision doss not delay the effective
date of the order. Such an order is considerwl rendered
on ths date of the official vote for the purposes of
u.367.081({§).

On October §, 1993, Citrus County filed an nrpnl in tha First
District Court of Appsal. On Octobar 11, 1933 Citrus County filad
an amended notice of appeal to add the Cosmiasion am s pamed
appalles. It ia Citrua County's position that this filing of an
appeal befors the written Ordar on Reconsideration was issued
operated as an autcmatic stay. .

~ On October 19, 1993, the utility filed its Motion to Vacate
atomatic Stay. As grounds for ite motion, the utllity averred
that: the likelihood of Cltrus County's Fuvnuing on al is
rewote; the uniform rates benefit a major of customers locataed
in citrus County; the iwmplemsntation of form rntes is in the
public interest; and, no refund 1iability wonld exirt {f the Final
Order is affirmed op appoal. Based on argument that no refund
liability would exist if the Fipal Order is affirmed, the utility
argued that no bond should be raquirasd.

On October 26, 19%3, citrus County filed ite Responss in
opposition to tha utility's MNotion to Vacate. . The County's
responsive plaading aleo contained & Hotion For Readuced Interim
Rates, Recalculated Hille, Befunds and Pepalties. Citrus County's
wmotion is discussed helow. The basis for the Coumty's opposition
to the Motlon to Vacats is that the customers will be irreparably
harmed based on their age snd the relative wize of the incraase.

Bule 15-22.061 (3){a), Ylorida Administrative Code, provides
that when a publioc body, such as Citrus County, appeals an order of
the Commission incresasing & uwtility's rates vhich appeal operatas
as an automatic stay, "the Commission shall vacate the stuy upon
motion by the utility ...and tha posting of good mnd sufficiant
bond or coxporate undertaking.® The language of the xule i
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straightforvard and unambiguous. Citres County has raised the
nrrnant that thers ara special circumstances to be considered im
this casa which mitigate against vacating the stay.

We f£ind that Rule 25-22.06§1{3), Florids Administrative Code,
is not s discretionary provision and that it mandates that an
automatic » will be lifted vhen a utility so requasts and posta
good and sufficisnt bond or corporate undertaking. This section of
the rule doss not direct considerstion of any specific factors Ia
detsrmining whether to grant a stay. On thiz basis, we find it
appropriste to vacate the autcmatic stay.

The changs in the rate structura in this docket crasies a
uniqus situation, particularly in 1light of Citrus County‘s
statemant that the smount of the revenuve t will pot be at
issue. 1In a typical rate cass appeal, any lasus raised would have
an effect on the final revenue requirement, snd the security for
the sibls change in rxates would be & straight forward
calculation. Thersfore, tha focus of our determination is whethar
1ifting the stay will cause irreparable harm and vhather soma form
of sscurity will adequatsly protect customers adversely affected.
Tha pnrgou of wecurity on appeal has always been to insure that if
the utility has overcollacted revebuea by lewenting final rates,
the costomers who have overpiid will have the overpayments refundad
with interest. Howaver, in this case, although the appeal may be
ravenus neutral, SBU's customers will still ba protected,

Wa are concernsd that the utility may not be afforded its
statutory opportunity to esarn a fair rate of return, whether it
implessnts the final rates and loses the appesl or does not
implement final rates and prevails on sppeal. Since the utility
has Implemented the final rates and bhas asked to have the stay
1ifted, we find that the utility has made the cholcs to bear the
risk of loss that may ba associated with lsplementing the final
rates pending the resclution of the appeal. In its motios, the
utility ssassrts that it does not believe that it will suffer any
losses, based on its position that it will prevail on appeal. ¥We
find that an appropriate sstimate of ths amount to be refunded
vhare the stay vacated and then the final decision is reversed
may bs s wuch as $3,000,000 per year over the course of the
appsal. Cltrus County arguas that it would be impossible to get a
bond or corporata undertaking for this samount.

The utility currently has ¢ $5,000,000 bond which has been
renewed through Ssptamber 4, 1994, We find that this bond, wvhich
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was originally the security for the interim rate increase, would be
suffjcient for the purposes of appeal if the bond issuer is willing
t0 accept the change in the naturs of the purposa of the bond. The
bond shall remain in ¢ffeot and must be renewed in September of
1954 if the appeal is still panding at that tima.

Se pravicusly determined that the uniform rate structure is
appropriate and that the ratas based on that rate structures are
just, reasonable, compensatory, and pot unfalrly discriminatory.
By providing sacurity for those custcmers wvho may have overpaid In
the event the Final oOrder is overturned, the customers of thias
utility will ba protected in the event a refund may be r red,
The County arguwes that thess particular customers will be
irreparably harsed because of their age and income atatus., We £ind
that by requiring security from the ntility, the customers of 55U
who may possibly be affected are adequataly protected. In fact,
once the security is in place, the unigque circimstan-e of this case
is reduced to the simple distinction that in the event the Final
Order is not affirmed, the utility may lose revenuss which thias
Conmipsion determined the utility to 'be entitled to have the
opportunity to earn.

The County argued at the Agenda Confarence that by
interprating Rule 25-22.061(3){a}, Florida Administrative Code, as
heing mandatory in nature, we have unconstitutionally sacroached on
the rnluak:lni authority of the Florida Supreme Court and abdicated
our responsibility to axercise discretjon ragquired under Rule %.310
{b}(2), Zloride Rulas of Appellate Procedurs. We disagres. Our

don of Rule 25-22.061(3){a}, Plorida Administ:-ative Code, Ia
a valid exercise of our suthority. The Appallate Rules do not
prohibit this Cosmizsion®s setting policy for grinting stays on
appeal of Cosmfasion orders. This exercise of discrstion, adopted
by rule, sats forth the specific conditions under which a stay may
he granted. Wa have in no way abdicated any responsibilities
required by the Appellate Rules,

Citrus County also muggests that the utility is not entitled
to the relief songht becauss Ruls 25-22.061(¢1), Florlda
Administrative Code, only refers to cases vhere thers is a refund
or a rate decreass. While Cityrus County is corract in Iits
interpretation of sSubssction 1 of the Rule, the County has
neglectsd to see that Subsectlon 3, which deals specifically with
instances such as these in which ths County, a governmental entity,
has filed a notice of appeal of "an order involving an in
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a utility's ...rates"(enphasis added). These two subsections have
completely different purposes which should not be confused,

In summary, we find it appropriate to grant 8SU's Motionm to
Vacaste Autcmatic Stay and to require the utility to provide
securlty in the form of a bomi; either the bond which the utility
bhas ip effect untf{l Septesher, 1994, or a wimilar cna for
$3,000,000. In the event the sppeal should take longer than two
yaars, the Commission will svaluate the sufficiency of the bond at
that time.

Citrus County's Motion

On Octoher 26, 1993, citrus County filed its Motion For
Reduced Interim Rates, Recalculated Bills, Refunds and Penalties.
As grounds for its motion, the County alleged that by implemanting
the fimal rates on tember 15, 1933, the utility violated the
sutomatic stay result from the County's filimg an a 1 on
October 8, 19%3. Tho cCounty further argued that by filing its
¥otice of Appeal prior to the issuance of a written order on
resconsideration that for purposes of the issues batween Citrus
County, COVA and SB8U, the Order was final and all iasues raised for
reconsideration by Citrus County and COVA were deemed abandoned
pursuant to Rule $.020 {g), Florid. Rules of Appellate Procedurs.
The County argued that bacauss the order was tinal as of Octcber 8,
1993, the utility should have filed a motiom to vacate the stay
prior to implementing the rates.

On Movember 8, 1393, the wntility filed its reaponse arguing
that Citrus County lacks atanding to argue its sotion on hehalf of
customers of the Spring Hill system when that sywtem serves
residents cutside of Citrus County. The utiu.g also arqued that
the "status quo” on October 8, 19%3, urged by Citrus County would
be uniform rates pursuant to the Final Order, not the interim
rates, Tha utility states that sven the intarim rates wers not
atrictly stand-alone rates and that to the extent the County argued
the uniform rates are unfair becausse of aubsidies, cont
interim rates at a reduced revenus lavel would have the same result
as that which the County seeks to prohibit, In addition, the
utility ssserted that the County failed to ask for a stay pending
reconaideration.

We find that, pursuant to Hule 25-22.060 (c), Plorida
Administrative Code, Sectiona 367.081 and .084, Florida Statutes,
and the Final Order, the utility was sntitled to implemsnt the
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was originally the security for the interim rate incrsase, would be
sufficient for the purposes of appeal i{f the bond issver is willing
to accept the change in the nature of the purposs of the bond. The
bond shall remain in sffect and must be renswed in September of
1954 Aif the appaal is stil]l pending at that time. :

Ws praviously dstermined that the uniform rate structure is
appropriate and t tha rates bassd on that rate mtructure are
just, reasonable, compensatory, and not unfairly dhcrhinntorL.‘
By providing sscurity for thoss customers who may have ovexpaid
the evont the rinal Order iz overturned, the customers of this
utfility will be protacted in the svent s refund may be requirsd.
The County argues that these particular customers will be
irreparably harmed because of thelr age and income status. We find
that by requiring sacurity from the utility, the customers of 85U
who may possibly be affected are adequately protectsd. In fact,
once the sscurity is in place, the unigue clrcusstanze of this case
is reduced to the simple disztinction thet in the svest the Final
Order 1» not affirmed, the utilitry may lose ravenues which this
Commission determined the utility to ‘be antitled to have the
opportunity to sarnm,

The County arguad at the Agenda Confersnce that
interpreting Rule 25-22.061{3)(a), Plorida Administrative Code, as
being mandatory in nature, we have unconstitutionally sncroached on
the rulmkint avthority of the Florida Sopreme Court and abdicated
our responsibllity to exerciss discretion required under Bule 9.310
{b)(2), Florida Rules of Appallate Procedure. WHe disagres. Our
adoption of Rule 25-22.061(3)(a), Tlorida Adainiat:stive Code, 1=
a valid exercise of our authority. The Appellate Rules do not
prohibit this Commission's setting policy for grinting stays on
appeal of Commission orders. This oxercise of discretion, adopted
by rula, sets forth the spscific conditions nnder which a stay may
be granted. We have in no way abdicated any responsibilities
requirsd by the Appellate Rules.

Citrus County also suggests that the ntility is pnot entitled
to tha relisf sought because Role 25-22.061(1), PFlorida
Administrative Code, only refers to cawes where there is a refund
or & rats deorease. While Citrus County is corract in its
interpretation of Subsection 1 of the Rule, ths County has
neglected to ses that Subsection 3, which deals specifically with
instances such as thase in which the County, a governmental entitﬁ
has filed a notice of appeal of “an order involving an lpcreass
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a vtility's ...rates”{smphasis added). These two subssctions have
completely differsnt purposes which should aot be confused,

In summary, we find it appropriate to grant BSU's Motion to
Vacate Automatic Stay and to requira the nt:l.l.i.t:‘I to provide
security in tha form of a bond; sitber the bond which tha utilicy
has in effect until Septesbar, 1994, or a similar oms for
$3,000,000. In the evant the sppeal should take longer than two
years, the Cosmission will svaluate the aufficiency of the bond at

that time,

£itxus County's Motion

On October 26, 1993, Citrus County filed its Motion Por
Reduced Interim Rates, Recalculated Bills, Refunds and Penalties.
As grounds for its motiom, the County alleged that by implementing
the final rates on Septasber 15, 1993, the utility violated the
automatic stay zesulting from the County’s filing an a 1 on
October 9, 19%3. The County further argued that by filing its
Motice of l{pul prior to the issusnce of a vritten order on
reconsideration that for purposss of the issves batwean Citrus
County, COVA and 850, the Ordsr was final and all issues raissd for
reconsideration by Citrus County and COVA were desmed abandoned
pursuant to Rula 9.020 {g), Florida Rulem of Appellate Procedurs.
The County arguad that because the order was final as of Octcher 8,
1993, the utility should have filed s motion to vacate the stay
prior to implessnting the rates.

On NMovewber 8, 1993, the utility filed its responss u'Tu.ng
that citrus County lacks stamdisy to argus ita motion on behalf of
customaras of ths Spring Hill  system wvhen that system serves
residents outwide of Citrus County. The ntl.l.lg also argusd that
the "status quo® on Octobar §, 1993, nrged by Citrus County would
be uniform rates pursuant to the Pinal Order, not the interim
rates. Tha utility states that sven the interim rates wers not
strictly stand-alone rates and that to the sxtent the County argved
the uniform rates are unfair because of subsidies, continuning
interim rates at a redeced ravenue lavel would have the zame result
as that which the County seeks to prohibit. In addition, the
utility asserted that the County failed to ank for a stay pending
reconwideration.

Wa find that, puxsuant to Rule 25-22.060 (c), Florida
Administrative Code, Sections 367.081 and .084, Plorida Statutes,
and the Pinal Order, the utility was sntitled to implemsent the
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ORDERED that Southern States Utilities, Inc. shall maintain
security pursuant to the provisions set forth im the body of this
COrder during the pendancy of the Appeal of Qrder Mo. PSC-93-0423-
FOR-WS.

By ORDER of the Florida Public Service Cocsmiasion, thisl4th
day of December, .

STEVE TRI
Division

Records and Reporting
{ SEAL)
cB

Chairmen Deason dissanted on the issus of granting the motion to
Vacate the Automatic Stay. 5

The Florida Public Bervice Cosmission is requirsd by Ssction
120.59(4), Florida Statutes, to notify rties of any
aduiniatrative hearing or judicial review of ssion orders that
is available under Sections 120.57 or 120.68, Frlorida sStatutas, as
wiall as the procedures and time limits that apply. This notice
should not be construsd to mean all requaste for an administrative
hearing ar judicial review will be granted or rasull in the relief
sought.

Any party adversely atffected by the Commisaion's final action
in this matter may requast: 1) reconsideration of the decision by
£iling e motion for reconsideration with the Directox, Division of
Records and Reporting within fifteen (15) days of the issvance of
this order in the form prescribed by Rule 25-22.060, Florida
Aduinistrative code; or 2) judicial review by the Plorida Suprese
Court in the case of an ealectric, gas or telephone utility or the
First District Court of Appeal .ln ths case of a water or sewer
utility by filing a notice of appeal with the Diractor, Diviaion of
Records and Reporting and £iling a copy of the notice of appeal and
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the £iling fes with the appropriate court. This filing must ba
completed within thirty (30) days after the issuvance of this order,
pursuant to Rule 9.110, Florida Rules of Civil Procedure, The
notice of eppeal must bs in the form specified in Rula 9.900 (a),
Ylorids Rulas of Appellate Procedure.
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