BEFORE THE T iR
FLORIDA PUBLIC SERVICE COMMISSION (1 GINAL.

In Re: Petition for Declaratory Statement
Regarding Eligibility for Standard Docket No. 950110-EI
Offer Contract and Payment Thereunder
by Florida Power Corporation

(1) MOTION TO STAY OR ABATE PROCEEDINGS, (2) MOTION TO DISMISS

AND (3) SUPPORTING MEMORANDUM

Pursuant to Rule 25-22.037(2)(a), F.A.C., Panda-Kathleen, L.P. ("Panda") files this
(1) Motion to Stay, (2) Motion to Dismiss the Complaint filed by Florida Power Corporation
("FPC") in the above docket on January 25, 1995, and (3) Supporting Memorandum on the
grounds that the Florida Public Service Commission ("the Commission") does not have
jurisdiction (1) over Panda or (2) the claims asserted by FPC and that (3) all issues hearings,
discovery and related scheduled proceedings in this Docket should be stayed or abated until a

ACK > final decision on Panda’s Motion to Dismiss (including any appeals) has been made.
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INTRODUCTION

A. In Docket No. 910004-EU, the Commission determined that FPC’s avoided

' n%t for a "standard offer contract"' was a 1997 combustion turbine. FPC prepared and
R
\‘_‘)/ filed with the Commission a proposed standard offer contract and a proposed tariff of rates to

——-{s& paid by FPC to cogenerators such as Panda. The Commission approved the form,
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!Although Panda does not accept the lawfulness of any valid distinction between a
"negotiated" and a "standard offer" power purchase agreement or contract, these terms will be
used for convenience because, apparently, the Commission’s staff attaches some significance to

the terms.
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content, terms and conditions of FPC’s standard offer contract ‘and thc' FPC tariff of contract
rates filed with the Commission, thereby establishing the rates for payment by FPC to the
cogenerators, such as Panda, for the cogenerator’s sale of wholesale electric power to FPC
under that contract. Order No. 24989, issued August 29, 1991.

After the Commission’s order, the Commission and FPC conducted a two-
week "open season”, between September 20 and October 4, 1991, soliciting cogenerators to
consider and sign such contracts at these rates; the FPC received several signed contracts,
including one from Panda. On November 19, 1991 FPC petitioned the Commission for
authority to reject the first standard offer contract it had received and, subsequently, on
November 26, 1991, FPC filed its petition with the Commission, in Docket No. 911142-EQ,
for Commission authority to refuse all standard offer contracts except the one signed by
Panda. The earlier petition for authority to reject and the subsequent petition for authority to
refuse all contracts except the one signed by Panda were combined into a single docket,
Docket No. 911142-EQ.

In its Order issued October 22, 1992 in that latter docket, this Commission
ordered that FPC’s petition for authority to reject all standard offer contracts except that
signed by Panda be granted and that the docket be closed. True and correct copies of that
Order is attached hereto and incorporated herein as Exhibit A.

A true and correct copy of the power purchase agreement, or contract,
between FPC and Panda, executed by Panda on October 4, 1991 and executed by FPC on

November 25, 1991 is attached hereto and incorporated herein as Exhibit B.
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B. After the Commission’s approval of the Panda cbntract,' Panda and FPC
commenced performing that contract, from the Fall of 1992 until recently, almost two and
one-half years. However, unbeknownst to Panda, in early 1994 FPC completed an internal
study of its cogeneration contracts and, adopted internally, a strategy” to rid itself of those
contracts or to force the cogenerators into negotiating different terms of the contracts, more
to FPC’s liking. In the Fall of 1994, FPC concocted claims that Panda, now, is not
"eligible” under the contract and that Panda is not entitled to receive capacity payments for
the term of the contract, as approved by this Commission.

C. Then, on January 25, 1995, FPC filed a Petition for Declaratory Statement
with this Commission, claiming that the contract being performed by Panda and FPC, and
executed effective November 25, 1991 is " . . . not available to Panda-Kathleen, L.P.
("Panda") if it constructs a facility configuration, as it currently proposes to do, with the
capacity to produce 115 megawatts ("MW")." In addition, even if the contract is "available”
to Panda, FPC seeks a further Commission decision that it has no obligation to make
capacity or energy payments under the contract after December, 2016. A true and correct
copy of the FPC Petition for Declaratory Statement, with exhibits, is attached hereto as
Exhibit C.

Although these claimed "issues" of (1) availability of the contract to Panda and (2)
term of capacity and energy payments were discussed and fully resolved between Panda and
FPC early on, long before FPC filed its January 25, 1995 petition, it is evident that FPC is

seeking the Commission’s assistance in "revisiting” the previously-approved contract with the

*Entitied "Cogeneration and Purchased Power Strategic Proposal”
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intent that the Commission enter orders which, in effect, will render ti1e contract terminated
or economically unfeasible, thereby preventing Panda from concluding the financing,
construction and operation of its QF near Lakeland, Florida - and putting Panda out of
business.

D. The petition of FPC was and is a sham pleading, designed to institute this
proceeding for the sole purpose of excluding Panda from the market in the sale and purchase
of wholesale electric power in FPC’s geographical service area. In addition, FPC, later in
1985 interfered with business and contractual relationships between Panda and third parties,
in order to disable Panda from obtaining sufficient natural gas transport capacity to the
construction site. The practical effect of FPC’s deliberate actions, were designed to cause
Panda’s investors and lenders (the Bank of Tokyo and Merrill Lynch) to decline to close the
financing of the QF earlier this year, and thereby prevent Panda from financing and
constructing the facility near Lakeland.

E. Necessarily, Panda was required to protect itseif at this Commission and to
seek proper judicial relief in the court. On June 26, 1995 Panda filed its complaint in the
District Court for the Middle District of Florida, Tampa Division, alleging antitrust
violations and seeking necessary remedies, including injunctive relief and damages. That suit
(Cause No. 95-992-Civ-T-24(c), Panda-Kathleen, L.P. v. Florida Power Corporation,
hereinafter, for convenience, "the Federal case") is now pending and discovery by the parties
has commenced. Upon the conclusion of a first round of document and deposition discovery
by the parties, the court in the Federal case will conduct, later this year, a hearing on

Panda’s motion for preliminary injunction.




Further, to procedurally protect its position {even though this éommission lacks
Jjurisdiction over FPC’s petition and the proceeding instituted thereby), Panda filed in this
Commission its petition to intervene on February 6, 1995 and its Motion for Declaratory
Statement and Other Relief on March 14, 1995. The settled law is that no pleading of any
party can confer jurisdiction on a court or agency which lacks that jurisdiction; a fatal defect
which may be raised by the parties or the court or agency at any time.

F. On August 10 and 11, 1995 this Commission filed its initial and first amended
motion to intervene in the Federal case, seeking to intervene as a party in the Federal case,
claiming it wanted its "position" to be known to the court: that the Commission fully
intended to claim it had jurisdiction to consider and potentially grant the relief sought in
FPC’s January 25 petition. The Commission assumed and has aggressively asserted that it
has the jurisdiction to do so.

G. Because it was and is clear that the proper forum with jurisdiction to determine
the anticompetitive conduct and other wrongful conduct of FPC and granting the relief sought
by Panda is the court in the Federal case, Panda assumed that the Commission and its staff
would acknowledge that the misconduct of FPC should be adjudicated in the Federal case.

To that end, Panda’s counsel recently requested of the Commission staff attorney to
recommend to the Commission that this proceeding be stayed or abated so that the court in
the Federal case could proceed to resolve all issues in dispute between Panda and FPC, given
that court’s jurisdiction, and the doctrine of comity. The staff attorney refused. FPC’s

counse! assigned to this proceeding refused.



The Commission also proceeded to file its second amen‘ded motion to intervene
in the Federal case. Further, the Commission staff has stated the intention of the
Commission to proceed with a September 14, 1995 hearing on designation of issues in this
proceeding.

In the meantime, on September 6, 1995 FPC has served upon Panda’s counsel
FPC’s Notice of the Taking of Oral Depositions of Panda employees and officers,
commencing September 18, 1995. Not without coincidence, the FPC’s counsel int this
proceeding also served notice to depose the same Panda witnesses on the same dates.

In short, notwithstanding the applicable jurisdictional law which precludes the
Commission from proceeding down the course the Commission has set for itself in this
proceeding, the Commission apparently has no intention of acknowledging that jurisdictional
law. Accordingly, these Motions to Stay or Abate and to Dismiss must now be presented to
the Commission.

II. ARGUMENT

A. The Commission Does Not Have Jurisdiction Over Panda.

It is well established that the Commission is a legislative agency with only those
powers explicitly conferred by statute or reasonably implied from the statutory powers which
have been explicitly granted. United Telephone Co. v. Public Service Commission, 496 So.
2d 116, 118 (Fla. 1986). Any reasonable doubt as to the existence of a particular power of
the Commission must be resolved against it. Id., 496 So. 2d at 118, quoting the Florida
Supreme Court in Radio Telephone Communications, Inc. v. Southeastern Telephone Co.,

170 So. 2d 577, 584 (Fla. 1965). Absent express authority, or authority necessarily implied,
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the Commission is not concerned with allegations of fraud or breach of contract between and
among. contracting parties. Deltona Corporation v. Mavo, 342, So. 2d 510, 512 (Fla. 1977).

The statutory scheme applicable here is found in Chapter 366, F.S., and grants the
Commission jurisdiction over "public utilities” and "electric utilities" as defined in Sections
366.02(1) and (2), F.S. Section 366.02(1), F.S., defines "public utility" as "every person,
corporation, partnership, association, or other legal entity and their lessees, trustees, or
receivers supplying electricity . . . to or for the public within this state." Section 366.02(2),
F.S., defines "electric utility” as "any municipal electric utility, investor-owned electric
utility, or rural electric cooperative which owns, maintains, or operates an electric
generation, transmission, or distribution system within the state."

Panda is not a public utility or an electric utility. Panda is a qualifying facility
("QF") pursuant to the provisions of the Public Utilities Regulatory Policies Act ("PURPA"),
the Federal Rules implementing PURPA found in 18 C.F.R. 292,201, et. seq., and
Commission Rule 25-17.080(1), (3), F.A.C. Panda sells electric capacity and energy at
wholesale to FPC pursuant to the contract entered into in November, 1991. Panda does not
engage in retail electricity sales of any type and, therefore, does not fall within the definition
of either "public utility" or "electric utility” in Sections 366.02(1) and (2), F.S. The
Commission does not have jurisdiction over Panda.

B. The Commission Does Not Have Jurisdiction Over the Claims
Asserted in the FPC Petition.

1. Section 366.051, Florida Statutes, Does Not Grant the
Commission Jurisdiction to Resolve Any Contract Dispute
Between FPC and Panda.
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The only authority which the Commission exercises over QFs ‘such as Panda is purely
derivative. The Commission oversees and regulates utilities such as FPC, who, in turn,
contract with QFs such as Panda. Utilities petition the Commission for approval of their
contracts® with QFs in order to recoup from ratepayers the money the utilities pay the QFs
under these contracts.

In connection with that approval process, Section 366.051, F.S., authorized the
Commission to do two things: (1) "establish guidelines relating to the purchase of power or
energy by public utilities from cogenerators or small power producers” and, at the
Commission’s discretion, and (2) "set rates at which a public utility must purchase power or

"

energy from a cogenerator or small power purchaser.” At that point, the Commission’s
obligations - and authority - are finished.

Indeed, this Commission’s staff recently recommended, in its January 26, 1995
memorandum to the Director, Division of Records and Reporting, that a Motion to Dismiss
(in Docket No. 940357-EQ - Petition for Resolution of Cogeneration Contract Dispute with
Orlando Cogen Limited, L.P., by Florida Power Company) be granted. A true and correct
copy of the staff Memorandum to the Division of Legal Services is attached hereto and
incorporated herein as Exhibit D. This Commission followed the staff’s recommendation and

ordered that the FPC petition involving that contract dispute be dismissed. See, the

Commission’s February 15, 1995 decision and order in the consolidated cases, Docket No.

3In reality, FPC wrote the contract and the tariff and the Commission approves both, as
here, in 1991. Further, the Commission approved the FPC-Panda contract in another order on
October 22, 1992.



94-0771-EQ, a true and correct copy of which is attached hereto and incorporated herein as
Exhibit E.

Both the Commission’s staff and the Commission itself acknowledged that the
Commission’s jurisdiction and authority is dependent upon the enabling statute itself, here,
Section 366.051 of the Florida Statutes. The Commission staff stated:

"In compliance with PURPA, Section 366.051, F.S., provides
that Florida’s electric utilities must purchase electricity offered
for sale by QFs, ’in accordance with applicable law.” The
statute directs the Commission to establish guidelines relating to
the purchase of power or energy from QFs, and it permits the
Commission to set rates at which a public utility must purchase
that power or energy. The statute does not explicitly grant the

Commission the authority to resolve contract disputes between
utilities and QFs.

This rather lengthy discussion of the statues and regulations
demonstrates that PURPA and FERC’s regulations carve out a
limited role for the states in the regulation of the relationship of
utilities and the qualifying facilities. . . . As Mr. Wenner from
Auburndale pointed out in oral argument in a related docket,
PURPA and FERC’s regulations are not designed to open the
door to state regulation of what would otherwise be a wholesale
power transaction." (emphasis added).

The staff cited Docket No. 840438-EI, in re: Petition of Tampa Electric Company for

Declaratory Statement Regarding Conserve Cogeneration Agreement, Order No. 14207,
issued March 31, 1985, wherein the Commission refused to construe a paragraph of the
cogeneration agreement, stating:

"In response to Conserve’s jurisdictional arguments, we agree
that the civil courts have exclusive jurisdiction to construe the

agreement and award damages if any are merited." Order
14207 at page 4. (emphasis added).
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As stated by the Commission staff in its memorandum, 'Exhibit E:

"The Commission said {in the Conserve Order] that it did have
jurisdiction to interpret its cogeneration rules and to decide that
its new rules did not apply to preexisting contracts, but it stated
that matters of contractual interpretation were properly left to
the civil courts.”

The weight of authority from other states that have addresses similar issues supports
this position. See, eg., Afton Energy, Inc. v. ldaho Power Co., 729 P.2d 400 (Id. 1986);
Bates Fabrics, Inc. v. PUC, 447 A.2d 1211 (ME. 1992); Barasch v. Pennsylvania Public
Utility Commission, 546 A.2d 1296, reargument denied, 550 A.2d 257 (1988); Erie
Associates - Petition for a Declaratory Ruling that Its Power Purchase Contract with New
York State Electric and Gas Corporation Remains in Effect, Case 92-E-0032, N.Y. PUC
LEXIS 52 (March 4, 1992); Freehold Cogeneration Associates v. Board of Regulatory
Commissioners of the State of New Jersey, 1995 WL 4897 (3rd Cir. (N.J. 1995); Fulton
Cogeneration Associates v. Niagara Mohawk Power Corporation, Case No. 92-CV-14112
(N.D.N.Y. 1993). The facts vary in these cases, but the principle is same; under federal and
state regulations of the relationship between utilities and cogenerators, state commissions
should not resolve contractual disputes over the interpretation of negotiated power purchase
agreements once they have been established and approved for cost recovery.

In Afton, supra., Idaho Power Company (Idaho Power) and Afton Energy, Inc.
(Afton) had negotiated a power purchase agreement that included two payment options for
the purchase of firm energy and capacity. The options were conditions on the Idaho
Supreme Court’s determination whether the Idaho Commission had authority to order Idaho

Power to negotiate an agreement with Afton or dictate terms and conditions of the
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agreement. When the Supreme Court made its decision, Idaho Power petitioned the
Commission to declare that the lesser payment option would be in effect. The Commission,
dismissed the petition, holding that the petition was a request for an interpretation of the
contract and that the district court was the proper forum to interpret contracts. The Idaho
Supreme Court upheld the Commission’s decision.

In Erie Associates, supra., the New York Public Service Commission was asked by
the cogenerator to declare that its negotiated purchased power agreement was still in effect
even though the utility had canceled the contract because the cogenerator had failed to post a
deposit on time. The Commission stated, at page 127:

Erie’s petition will not be granted. Jurisdiction under the Public
Utility Regulatory Policies Act of 1978 (PURPA) is generally
limited to supervision of the contract formation process. Once a
binding contract is finalized, however, that jurisdiction is
usually at an end.

We will not generally arbitrate disputes between utilities and
developers over the meaning of contract terms, because such
question do not involve our authority, under PURPA and
PSL66-c, to order utilities to enter into contracts. Requests to
arbitrate disputes are simply beyond our jurisdiction, in most
cases.

. . . Erie has not justified a departure from the policy of
declining to decide breach of contract questions, or identified a
source of the authority to exercise jurisdiction over such issues.

The Commission staff also cites in the Memorandum, with approval, the decision of

the Florida Supreme Court in United Telephone Company, supra. The Commission staff

stated:
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"The Commission’s authority derives from the statutes. United
Telephone Company (citation) It cannot be conferred or inferred
from the provisions of a contract. Nor does the Commission’s
responsibility to ensure the reliability of Florida’s electric grid
impose a responsibility to interpret the backup fuel provision of
this contract. Even if the Commission determined that Orlando

Cogen had not complied with the provisions of the contract, it

could not order the cogenerator to perform. When the
Commission approved this contract for cost recovery purposes,

it determined that FPC’s ratepayers would be protected in the
event the cogenerator defaulted. Any further remedy for breach
of the contract itself lies with the Court. . . . Staff recommends
that the Motion to Dismiss should be granted. Florida Power
Corporation’s Petition fails to set forth any claim that the
Commission can resolve. The Commission should defer to the
Court to resolve this contract dispute. FPC’s Petition should be
dismissed.” Memorandum at pages 9-10.

In sum, Section 366.051, F.S. does not give the Commission express or implied
jurisdiction over the resolution of cogeneration contract disputes, as the Commission’s staff
has acknowledged. Strangely, in this case, the staff has taken an entirely contrary position.

2. Federal law preempts the Commission from exercising
jurisdiction to revisit a previously-approved cogeneration
contract.

It is undisputed that the Commission has approved the contract itself (and the rate
tariff), in its order in Docket No. 910004-EU, Order No. 24989 issued August 29, 1991. It
is undisputed, by the way, that the testimony offered by FPC witnesses (e.g., Robert D.
Dolan) in that proceeding established that FPC wrote both the contract and the tariff
applicable to Panda and FPC; presented the contract and the tariff to the Commission in the

form of exhibits in that proceeding; and the contract and tariff, with minor modifications,

were approved by the Commission in its final order in that proceeding.
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In addition, the specific, signed contract for a 30-year térm befween Panda and FPC
was especially approved by this Commission in its October 22, 1992 Order, (Exhibit A).
Under settled case authority, this Commission cannot, some three years later (or at any
subsequent time), revisit that contract for the purpose of construing, interpreting, modifying,
canceling, voiding (or, for that matter, enforcing) the contract.

The point of departure is the provisions of PURPA § 210, 16 USC § 824a-3. The
pertinent portion of that section, according to this Commission in its February 15, 1995
Order, Docket No. 940771-EQ, (Exhibit E):

"contains several provisions designed to overcome [the]
obstacles” [the resistance of monopoly electric utilities to
purchasing power from other generation suppliers; the potential
refusal of monopoly electric utilities to sell needed backup
power to cogenerators; and subjecting cogenerators to extensive
and expensive federal and state regulations]. § 210(a) directs
the Federal Energy Regulatory Commission (FERC) to
promulgate rules to encourage the development of alternative
sources of power, including rules that require utilities to offer to
buy power from and sell power to qualifying cogeneration and
small power production facilities (QFs). § 210(b) directs FERC
to set rates for the purchase of power from QFs.... FERC’s
regulations impiementing PURPA require utilities to purchase
QF power at a price equal to the utility’s full avoided cost
(defined under 18 C.F.R. § 292.101(b)(6)) FERC’s rules also

contain a provision that permits utilities and QFs to negotiate
different provisions of power purchase agreements, including
price. as long as they are at or below a utility’s avoided cost.
(18 C.E.R. § 293.301) In compliance with PURPA, § 366.051,
Florida Statutes, provides that Florida’s electric utilities must
purchase utility offered for sale by QFs, "in accordance with
applicable law." The Statute directs the Commission to
establish guidelines relating to the purchase of power or energy
from QFs, and it permits the Commission to set rates at which a
public utility must purchase that power or energy. The Statute
does not explicitly grant the Commission the authority to resolve

contract disputes between utilities and QFs." (emphasis added).
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Under the Supremacy Clause of the U.S. Constitution, 'applied‘ to the field of
cogeneration, such reconsideration by state commissions have the effect of conflicting with
federal law in interfering with and discouraging cogeneration, by imposing burdensome
utility-like regulation upon cogenerators, contrary to PURPA and FERC’s regulations, in a
field that is preempted by the federal law. Commission actions in a proceeding such as this
one interfere with that federal policy and simply must yield.

In Smith Cogeneration Management, Inc. v. The Corporation Commission of
Oklahoma, 863 P.2d, 1227 (Okla. 1993), the Oklahoma Commission had adopted a rule
which allowed reconsideration by the Commission of avoided costs after the contract was
agreed upon, thereby creating uncertainty for the cogenerator in its ability to obtain necessary
financing to develop the facility. The Oklahoma Supreme Court held that the Commission
rule was unlawful, being preempted by federal law and contrary to PURPA and the
regulations of FERC. The Court pointed out that the preemption doctrine stems from the
Supremacy Clause of the U.S. Constitution and invalidates any state law or regulation which
contradicts or interferes with an act of Congress. The Court held that once the cogenerator
had contractually obligated itself to deliver power to the public utility, the contract was

approved and could not be revisited by the Commission at a later time. The Court relied

upon FERC v. Mississippi, 456 US 742, 745 (1982), in which the U.S. Supreme Court held
that the federal government may constitutionally order the States to implement the FERC’s

regulations through the State courts or agencies. As the Oklahoma Supreme Court stated:
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"Under this federal command, states have the authority to
promulgate regulations mirroring the Federal regulations. In
general, a State may enact its own laws or regulations as long as
the federal authority has not preempted all state efforts to
regulate in the area and as long as the state laws or regulations
do not conflict with federal laws or regulations. City of New
York v. FCC, 486 U.S. 57, 64 (1988).

The Court held that the State Commission rule directly conflicts with PURPA and
FERC regulations; it discourages cogeneration, and that is preempted by Federal law. The
Court pointed out that if the entrepreneur can show an inability to finance without a firm
contract, it is even more clear that any attempt by the Commission to revisit a cogeneration

contract, even as a result of changed circumstances, deprives the cogenerator of the benefits

of the commitment it made to furnish the power, and the State Commission rule is invalid.
The Court further held that a cogenerator is entitled to negotiate a long term purchase
contract with established full avoided costs even if those costs are based on future estimates.
The Court cited its 1993 opinion in Wilson v. Harlow, 860 P.2nd 793,799 (1993) in holding
that cogeneration regulations might require results which are unfavorable to a utility’s
ratepayer. Just because conditions change and render a power sales agreement no longer
attractive or feasible is not justification for revisiting or otherwise modifying the contract.
The Court also held that FERC regulations grant cogenerators the right to negotiate a
long-term purchase contract, with the price of power to be purchased based on the avoided

costs of the utility calculated at the time of delivery or at the time the obligation is incurred.

Should a cogenerator choose the latter method of calculation, it has the right to receive the
benefits of the contract even if, due to changed circumstances, the contract price for the

power at the time of delivery is unfavorable to the utility.
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The Court stated:

"Reconsideration of long term contracts with established
estimated avoided costs imposes utility-type regulation over
QOFs. PURPA and FERC regulations seek to prevent
reconsideration of such contracts. The legislative history behind
PURPA confirms that Congress did not intend to impose
traditional utility-type ratemaking concepts on sales by QFs to
utilities.” See also Wilson v. Harlow, 860 P.2d 793 (S.Ct. of
Oklahoma, 1993).

In FERC v. Mississippi, the Supreme Court interpreted PURPA as imposing

© requirements on State regulatory authorities in excess of their duties under State law. The
Court stated that, through PURPA, the Federal government intend to use State regulatory
machinery to advance federal goals. The Court held constitutional the requirement of

PURPA § 210 which "has the States enforce standards promulgated by FERC." Sd., 102 S.

Ct. at 2137. The legislative history of the intention of the House and Senate conferees is
consistent with the Court’s opinion. See 1978 US Code Congr. and Adm. News 7659,7801.

The Smith decision of the Oklahoma Supreme Court was cited with approval in the
Freehold decision this year by the Third Circuit, infra.

The thrust of these cases is that Federal law has preempted state PUC proceedings
which seek to impose state utility regulation on QFs by construing previously approved PPAs
or engaging in similar regulatory activity.

In Independent Energy Producers Ass’n v. California PUC, 36 F.3d 848 (9th Cir.
1994), the Court cited the Supreme Court’s decision in American Paper Inst. v. American
Elec. Power, 461 U.S. 402, 412-18, 103 S.Ct. 1921, 1927-31 (1983) as upholding FERC’s
requirement that QFs receive full avoided cost rates, the statutory maximum under PURPA

§210.
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The Ninth Circuit refers to four types of standard offer 'contraéts adopted by the
California PUC; however, lawfulness of the contracts was not an issue in the case in either
the trial or appellate court.

It is clear that, whether a contract later proves to be undesirable to the utility or not,
once the contract has been signed neither the utility nor the state PUC can change or modify

the contract. That includes "standard offer” or fixed-price contracts, the precise subject

before the Ninth Circuit Court. In Independent Energy, the PUC’s "monitoring and

enforcement program” over those "standard offer" contracts, authorizing utilities to monitor

QF’s compliance with federal operating and efficiency standards (and to reduce payments to

QFs not found to be in compliance) was struck down, as preempted by federal law. Clearly
the holding applies here, particularly since FPC is not even asking this Commission to
ascertain anything about federal law.

The Court also relied upon 45 Fed.Reg. 12214, 12226 (1980), pointing out that
FERC §292.304(e)(2)(iii) " . . . recognizes that the value of electric energy provided by the
QF varies depending on the terms of its commitment to_the utility, the length of time during
which the QF has guaranteed that it will supply electric energy to the utility, . . . " Id. 36
F.3d at 856-57. Thus, the term of the contract and its provisions for payments are matters
preempted by the FERC regulations; yet, FPC is attempting to ask this Commission to delve
into the same subject.

As to an attempt to alter the terms of an existing contract, the Court held that the

PUC did not have the authority to alter the contract:
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"However, the fact that the prices for fuel, and therefore the
Utilities” avoided costs, are lower than estimated, does not give
the state and the Utilities the right unilaterally to modify the
terms of the standard offer contract. Federal regulations
provide that QFs are entitled to deliver energy to utilities at an
avoided cost rate calculated at the time the contract is signed.
18 C.F.R. §292.304(d)(2)." Id, 36 F.3d at 858.

The Supreme Court of Texas also agrees. In PUC v. Gulf States Utilities Company,
809 S.W. 2d 201 (S.Ct. 1991), the Court held that PURPA does not grant the Texas PUC
authority to alter the terms of a power purchase contract.

In the very recent Third Circuit case, Freehold Cogeneration v. Board of Reg.
Com’rs. of N.J., 44 F.3d 1178 (3rd Cir. 1995) [decided on January 9, 1995, prior to FPC’s
January 25 Petition filed in this Commission], the PPA was negotiated, signed and then
approved by the New Jersey Board (PUC). However, the Board decided in 1993 to let
utilities out of QF contracts no longer beneficial to the utilities, by buyouts and other
measures to reduce power costs. In early 1994, the Board directed the QF and the utility to

negotiate lower contract rates or a buyout and, if they did not do so, the Board would

commence an evidentiary hearing to consider various courses of action including modifying

or revocation of its approval of the PPA. The QF filed suit in the Federal court, seeking a
declaratory judgment that PURPA preempted the Board’s order and an injunction to stop the

order. The District Court declined jurisdiction under PURPA §210(g) (only state courts or
FERC ar to review state PUC orders) and the Johnson Act, 28 U.S.C. §1342 (which curtails

federal court jurisdiction over state utility rates).
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However, the Circuit Court reversed, holding:

1. The appeals to state courts or FERC under PURPA §210(g) are to review state

PUC proceedings "designed to implement any requirement of rules promulgated by the
FERC pursuant to 210(a)" but, here, the QF was claiming that the Board proceeding was
inconsistent with and preempted by PURPA §210(e) and the FERC regulations which exempt

OFS from state utility regulation (16 U.S.C. §824a-3(e)(1); 18 C.F.R. §292.602(c)). Id. at

1184-85 (citing Bristol Energy v. N.H. PUC, 13 F.3d 471 (1st Circ. 1994). The Court

rejected the application of § 210(g).

2. The Johnson Act does not apply because the QF’s claim is based on a federal
statute, PURPA, and not solely on the Federal Constitution, citing Arkansas P&L Co. v.
Missouri PUC, 829 F.2d 1444, 1449 (8th Cir. 1987).

3. The Federal court has jurisdiction over the preemption claim even though the
parties were still in ongoing proceedings at the Board.

4. The state Board’s implementation of FERC’s §210(a)-type regulation ended
when the Board approved the PPA. The attempt to either modify the PPA or revoke Board
approval is "utility-type" regulation from which the QF is immune under PURPA §210(e).
PURPA bars reconsideration of the prior approval of the PPA, the Court citing Independent,
supra, and Smith Cogeneration, supra, "The Oklahoma court (in Smith) did not rest its
preemption holding merely on the impact of the Commission rule on financing, but primarily

on the obligation and rights of the parties under a negotiated and executed contract.”" Id. at

1193.
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Here, FPC, too, is attempting to get the Commission to termitiate or modify Panda’s
PPA because its rates are higher than rates that might be paid today. FPC decided in 1993
that it had contracted for too much QF power, which it claimed might result in a minimum
load problem during certain periods. Rather than honor its QF contracts by reducing the
amounts of its own power generation or by selling excess power to others at a reduced price,
fas this Commission clearly stated should be done, in the January 1991 Order when FPC
signed up over 642 MW for an identified need of 450 MW], recently has been attempting to
cure its claimed minimum load problem by either coercing supply and price concessions from
QFs (as in the Orlando Cogen case and several other QFs) or, as here, to entirely get out of
the contract with Panda.

In FPC’s cogeneration strategy documents of March, 1994, FPC concluded that its
strategic interests will be served by taking whatever steps are necessary to rid itself of all of
cogeneration contracts, including the Panda contract. In some cases, FPC has been able to
intimidate cogenerators to renegotiate their contracts for lower capacity and energy payments
by FPC, for curtailment or both. Four cogens who have resisted that intimidation, including
Panda, have filed suit in the federal or state courts. The simple facts are that FPC made
errors in calculating its cogeneration capacity needs in 1950 and 1991; FPC made errors in
estimating the relative costs of coal and natural gas as fuels; and FPC decided it wanted to
accelerate the construction and operation of its Fort Meade, Polk County units, without any
competitive interference from Panda. In its "Cogen strategy” documents, FPC repeatedly

made it clear that its fundamental purpose in adopting its strategy to rid itself of the cogen
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contracts is to "improve its competitive position”. Its subsidiary motive is to avoid making
capacity and energy payments to the cogenerators as contracted.

That motive cannot be countenanced under PURPA and the FERC regulations. That

is, FPC cannot attempt to obtain from this Commission an order which would relieve FPC of

its PURPA and FERC obligations to buy and sell power to and from the QFs at the rates

established in the contracts. Thus, in Afton Energy, Inc. v. Idaho Power Company, 693 P.2d

427 (Supreme Court of Idaho, 1984), the public utility attempted to challenge the authority of

the Idaho PUC to order the utility to enter into a long-term (35 year) contract with the
cogenerator. Idaho Power argued that the PUC should approve a contract which provided
that the rates, terms and conditions in the contract are subject to the continuing jurisdiction
of the Idaho PUC and, therefore, are subject to change, in revisions by order of the PUC.
The basis of Idaho Power’s claim was that the PUC had the (usual) statutory requirement
under Idaho law to determine just, reasonable and sufficient rates, which rates of necessity
must be subject to change as conditions change. The Idaho Supreme Court rejected that
argument. The Court pointed out that PURPA section 210(b) (providing that the rules
prescribed in subsection (a) shall insure that the utility’s rates or purchase of energy from a
QF should be just and reasonable "to the electric consumers of the electric utility and in the
public interest") does not permit the State Commission to exercise pervasive regulation over
the avoided cost rates paid to the cogenerator. "That is, the conferees of the House and
Senate expressly stated that it was not their intention that that language in § 210(b) would
subject cogenerators to State commission examination of the rates or terms; to do so would

discourage cogeneration." The language proposed by Idaho Power, the Court said, would
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result in utility-type regulation over the cogenerators, a result clearly fejected by Congress
when it enacted PURPA.

Just as in the Independent Energy and Freehold cases, supra, the Court in Afton
Energy pointed out that the FERC regulations do not contemplate utility-type regulation over
rates paid to the cogenerator. The Court held that FERC regulations § 292.304(b),(5) and
(d) make it clear that if the cogenerator chooses to exercise its option to receive avoided
costs calculated at the time the obligation is incurred, that rate is to be maintained for the

duration of the contract. Thus, the Court rejected Idaho Power’s argument, stating:

"It is clear that both the Congress and FERC, through it’s
implementing regulations, intended that (cogenerators) should
not be subjected to the pervasive utility-type regulation which
would result if the contract language proposed by Idaho Power
were approved by the Commission. In fact, one of Congress’
main objectives in enacting PURPA was to encourage
cogeneration and small power production by exempting
(cogenerators) from pervasive state rate regulation. Congress
was aware that such regulation presented a strong disincentive
for cogenerators to engage in power production where the
financial risks were great and the returns were not guaranteed to
be recoverable. "

The Idaho Supreme Court also made it clear that FERC Rule § 292.304(e)(3ii) " . . .
which provides that one of the factors in determining the avoided cost rates to be paid the
(cogenerator) is "the terms of any contract or other legally enforceable obligation, including
the duration of the obligation..." The Court went on to say that "the level of payments to
the (cogenerator) varies depending on the length of the contract. Mathematically, the rate

level is a function of the term of the contract. Thus, the Commission’s rate-making authority

is intricately related to its ability to define the term of the obligation. See Appendix A."

Id., 693 P.2d at 431-432 and footnote 8. Also, see Appendix A, Idaho Power’s rate
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schedule for contracts from 2 years to 35 years in duration. [Obviouély, the 20 year vs. 30
year dispute in the Panda case is derived from documents created by FPC, not from any
authority or permission derived from PURPA or the FERC regulations. There is no term
limitation in the federal law and FPC’s claim is unsupportable under federal law - and
common sense. The Idaho PUC had set out in its rules the terms of a standard form contract
and, in justifying its refusal to sign that contract, Idaho Power asserted that the Commission
had no jurisdiction to order Idaho Power to sign a contract which was not freely negotiated
but rather was a standard form contract with terms dictated by the Commission.

The Commission also agreed that Idaho Power was, in fact, correct in its assertion
that the Commission lacked jurisdiction to dictate contract terms between a utility and a
cogenerator. The Idaho Commission stated: "The role of standard form contracts was to
serve as a solid point of departure for negotiations. It has been our experience that sponsors
of projects are greatly assisted in their initial planning efforts and their dealings with
potential financial backers if the rates, terms and conditions governing future relations with
the purchasing utility can be made available at the outset with at least some degree of
assurance. It makes no sense to reinvent the wheel with each project. Nonetheless, the

parties remain free to negotiate whatever terms make sense in light of the unique

circumstances of each site’s specific application."

In discussing this issue, the Idaho Supreme Court and the United States Supreme
Court in the FERC v. Mississippi decision, supra, discussed FERC Rule 18 C.F.R. §
292.401(a)(198), which states that state commissions may implement PURPA § 210’s

requirement that a state commission implement rules for each electric utility, quoting that
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FERC Rule as authorizing a state commission to implement the federal law by, among other
things, "an undertaking to resolve disputes between qualifying facilities and electric utilities
arising under [PURPA]." In FERC v. Mississippi, the Supreme Court said:

"In essence then, the [federal] statute and the implementing
regulations simply require the Mississippi authorities to
adjudicate disputes arising under the statute. . . . {Tlhe
Mississippi Commission has jurisdiction to entertain claims
analogous to those granted by PURPA, and it can satisfy §
210’s requirement simply by opening its doors to claimants.
That the Commission has administrative as well as judicial
duties is of no significance. Any other conclusion would allow
the States to disregard both the pre-imminent position held by
federal law throughout the Nation . . . and the Congressional
determination that the federal rights granted by PURPA can

appropriately be enforced through State adjudicatory
machinery . . . " Id., 102 S.Ct. at 2137-38.

However, the unequivocal significance of the opinions of the Supreme Court and the
Idaho Court is that a state commission only has the authority to resolve disputes under the
federal law. Here, FPC is not seeking a resolution of any dispute under federal law, but
only asserts (frivolous) claims under a contract and a tariff FPC itself filed with and obtained
previous approval by the this Commission or, at worst, under Florida Administrative Code
Rule 25-17.0832(3). Both the Supreme Court and the Idaho Supreme Court confirmed the
authority of a state commission to order a public utility to enter into a power purchase
contract with a cogenerator, as a necessary part of that State Commission’s duty to carry out
the requirements of PURPA and the FERC regulations. However, the Independent Energy,
Freehold, Afton Energy and FERC v. Mississippi decisions prohibit subsequent Commission

hearings which may alter or terminate the PPA.
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In Kansas City Power & Light Co. v. The State Corpofation Commission of Kansas,
676 P.2d 764 (S.Ct. of Kansas, 1984) the Kansas Supreme Court reversed the Kansas
Commission’s setting of rates to be charged to the cogenerator on a basis other than avoided

cost. The Court stated:

"We find that federal law has preempted the field in the area of
cogeneration, and that the KCC, a state regulatory authority,

cannot require KCPL (the utility) to purchase electricity from
cogenerators at a rate greater than the federally regulated rate
based on avoided cost. The Congress of the United States
established a national policy of developing alternate energy
sources to combat the national energy crisis. The federal
government has under its supervision activities in the energy
field, including cogeneration, designed to benefit the nation as a
whole. Where a state regulatory authority acts to the contrary,
it must fail. The requirements of PURPA and the FERC
regulations preclude or preempt state action not in compliance
therewith unless a waiver is obtained. (referring to the waiver
provision, which the Kansas Commission did not exercise, in
FERC Rule § 292.403)."

Likewise, the Appellate Division of the Supreme Court of New York has held,
without equivocation, that PURPA and the federal regulations have preempted the area of
cogeneration and that New York PUC’s rules and regulations cannot lawfully depart from the
federal law. Consolidated Edison Company of New York, Inc. v. Public Service Commission
of the State of New York, et al., 98 App.Div.2d 377, 471 N.Y.S.2d 684 (1983).

3. The Commission’s purported distinction between a "negotiated"
and a "standard offer" contract is a distinction without a
difference under the applicable law.

It is suggested by the Commission staff in its Memorandum, Exhibit D and in the

Commission’s February 15, 1995 Order, Exhibit E, that the Commission’s rule, Section 25-

17.0832, makes significant distinctions between "negotiated" contracts, on the one hand, and
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“standard offer” contracts, on the other hand. Apparently, the.argum::nt is that, although the
Commission has decided it does not have any authority to resolve contract disputes under
negotiated contracts, between "big" QFs and a public utility, the Commission does have such
authority over "standard offer" contracts between "smali" QFs and a public utility.

Whatever those distinctions may be, they have nothing to do with jurisdiction; both contracts
have the same purpose under federal law and neither can be revisited later. That distinction
has no authority under federal law, which controls. There is no case authority, or federal
statutory law, which supports the jurisdictional claim of the Commission or its staff.

Further, the Commission’s own rules, e.g., Section 25-17.0832(1) and (2), clearly
require the Commission to do more work and exercise greater supervision over a negotiated
contract than over a standard offer contract in Rule 25-17.0832(3). In its February 15
Order, Exhibit E, the Commission acknowledges that it must evaluate a negotiated contract
to determine whether the contract is prudent for cost recovery purposes, i.e., ". . . to
determine if its rates, terms and other conditions can be expected to contribute toward the
deferral or avoidance of additional capacity construction by the utility . . ." Order at page 4.
Again, in subsection (2) of that Rule, dealing with negotiated contracts, the Rules states
"Negotiated contracts shall not be evaluated against an avoided unit in a standard offer
contract, thus preserving the standard offer for small qualifying facilities as described in
subsection (3)." Supposedly, the negotiated contract would be between "larger" private
power companies which may want to negotiate special terms, conditions and even prices with
the public utility; whereas the standard offer contract would be reserved for "small qualifying

facilities” where most of the work of negotiating the terms, conditions and prices was already
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done by the public utility in writing the contract and the associéteci raie tariff, a contract and
tariff subsequently evaluated and approved by the Commission itself.

Clearly, whether the Commission played a great or lesser role in crafting one contract
can have nothing to do with the Commission’s lack of jurisdiction to revisit one of those
contracts, already executed by the parties, partially performed by the parties and approved
(twice) by the Commission.

Further, at page 6 of the February 15 Order (Exhibit E), the Commission stated:

"This rather lengthy discussion of the statutes and regulations
demonstrates that PURPA and FERC’s regulations carve out a

limited role for the States in the regulation of the relationship
between utilities and qualifying facilities. States and their utility
Commissions are directed to encourage cogeneration, provide a
means by which cogenerators can sell power to utilities under a
State-controlled contract if they are unable to negotiate a power
purchase agreement, encourage the negotiation process, and
review and approve the terms of negotiated contracts for cost
recovery from the utilities’ rate payers. That limited role does

not encompass continuing control over the fruits of the
negotiation process once it has been successful and the contracts
have been approved. ... While the Commission controls the
provisions of standard offer contracts, we do not exercise
similar control over the provisions of negotiated contracts."

The Commission is quite correct in acknowledging its very limited authority to
interfere in the relationship between utilities and QFs. The Commission, however, is clearly
wrong when it asserts that it has the authority to "control the provisions of standard offer
contracts”, after they have been approved, whereas it lacks control over negotiated contracts
after they have been approved. This is a distinction without a difference. Clearly, the
Commission already has "approved” the standard offer contract, first, by allowing FPC’s

contract and tariff to be filed and become effective with all of its detailed terms and
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provisions to be embodied in that contract; and, second, by enferix;g e;n order granting FPC’s
petition to refuse all standard offer contracts except that one submitted by Panda, in its order
of October 22, 1992. Obviously, Panda’s contract was just as "approved" as any negotiated
contract - indeed, it was approved twice. The Commission went to a great deal more trouble
with, and analysis of, the terms of so-called "negotiated” contracts in approving
approximately eight (8) contracts in its order of July 1, 1991 in Docket No. 910401-EQ,
where the Commission reviewed and analyzed each of the principle terms of those contracts.
Did the Commission do less on the standard offer contract, which it says it "controls"?
Obviously not.

Further, the Commission cannot point to any valid post-approval distinction between
"large" cogenerators or QFs and "small” cogenerators or QFs. Panda’s standard offer
contract provides for the construction of a facility which will contractually guarantee to
produce 74.9 MW (committed capacity, not rated capacity) and, whether the plant necessary
to do that is rated at 80 MW or at 150 MW is of no concern of the Commission. Further, in
the Commission’s July, 1991 Order, which approved a number of "negotiated" contracts, the
"committed capacity” of those facilities ranged from a low of 28 MW to a high of 103.8
MW - and five of the eight facilities had "committed capacity" only between 28 MW and 72
MW. What is "small" and what is "large"?

It should be noted that in Florida Rule 25-17.080(1), the Commission adopted FERC
Rules 292.101 through 292.207, which include Rule 292.205, the criteria for qualifying
cogeneration facilities. The same Florida Rule, at subparagraph (3), restates or summarizes

the FERC qualifying criteria for a cogenerator facility. Both the FERC Rule and the Florida
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Rule incorporating the FERC Rules are in conflict with the "large” and "small" distinction
between facilities under a negotiated contract and facilities under a standard offer contract,
the "less than 75 MW definition of” small QFs in Florida Rule 25-17.0832(3), at 3(a) and
3(c). There also is a conflict between the Florida Rules’ use of "committed capacity" in
subparagraph (e)2 and the definitions in FERC Rule 292.202(g), (h), (i) and (j), dealing with
"useful power output”, "useful thermal energy output" and "total energy output”.

The FPSC stated in the above opinion that FPC must purchase electricity offered for
sale by Panda "in accordance with applicable law" (Florida Statutes § 366.051). "Applicable
law" is the federal law and that implementing Florida law is not inconsistent with federal
law.

There is nothing in PURPA or in the FERC regulations which make these size
distinctions or allow them. Nothing in PURPA or the FERC regulations allow a state
commission to control the size of a QF; the only "cap" is an 80 MW cap on the size of a
qualifying small power production facility under 16 C.F.R. § 292.204(a). The criteria for
qualifying cogeneration facilities, in contrast, at 16 C.F.R. § 292.205, deals only with
efficiency standards; there is no size or capacity limitation on cogeneration facilities.

Even the Florida Code’s Rule 25-17.0832(1) makes no distinction between firm
capacity and energy produced and sold by a QF and purchased by a utility, as to the type of
contract; that section of the Rule provides that such firm capacity and energy used and sold
will be "...pursuant to a negotiated contract or a standard offer contract subject to certain
contractual provisions as to the quantity, time and reliability of delivery."” Further,

provisions of that Rule require that, within one working day of the execution of a negotiated
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contract or the receipt of a signed standard offer contract, the public utility has to notify the

Commission’s Director and, within 10 days after the execution or receipt of either type of
contract, the public utility must file with the Commission certain reporting information,
which is the same for both types of contracts. Subsection (c) of that Rule makes the

distinction in size by stating that, in lieu of a separate and negotiated contract a QF under 75

MW may (not must) accept any utility’s standard offer contract. The Rule goes on to state
that QFs which are 75 MW or greater may negotiate contracts for the purchase of capacity
and energy pursuant to subsection (2) of the Rule.

It is, therefore, clear that the Commission cannot impose size or similar limitations on
the QFs; or assert jurisdiction to construe and interpret contracts, negotiated or standard
offer, after they have been signed and approved.

Further, the claim stated in FPC’s petition has nothing to do with an interpretation of
the Commission’s Rules. On page 1 of FPC’s petition for declaratory statement, FPC makes
it very clear that it is seeking a Commission declaration that the standard offer contract of
Panda "is not available" to Panda "... if it constructs a facility configuration, as it currently
proposes to do, with the capacity to produce of 115 MW. In addition, if the standard offer
contract is available to Panda, Florida Power seeks a further declaration that it has no
obligation to make capacity or energy payments under the standard offer contract after
December, 2016." (Exhibit C, January 25, 1995 Petition for Declaratory Statement, page
1). That petition clearty requests the Commission to interpret the contract and declare it
either unavailable or economically unfeasible - goals which directly contradict and frustrate

federal energy policy and law.
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The rule that FPC claims needs interpretation is Florida Co-de Rule 25-17.0832(3)(a),
which provides that, upon petition by a utility or pursuant to the Commission’s action, each
public utility shall submit for Commission approval a tariff and a standard offer contract for
the purchase of firm capacity and energy . . ." That process already occurred, in August,
1991, before Panda entered into the contract with FPC. That rule has nothing to do with the
approved contract subsequently executed by the parties in November, 1991; subsequently
approved by the Commission in October, 1992; and subsequently performed by the parties
for over two years.

There is no substance for FPC’s petition; it is a sham. Moreover, even if it had any
merit, it must be dismissed because the Commission lacks jurisdiction over one of the parties
and over the subject matter, as a matter of law.

4, The Commission must address its lack of jurisdiction before any
further steps can be taken in this proceeding; those activities
must be stayed or abated.

Incredibly, having learned of Panda’s intention to file this Motion to Dismiss, the
staff proceeded to announce that it fully intended to see to it that a hearing on issues would
proceed as scheduled this Thursday, September 14. FPC, also advised of the filing of this
motion in a meeting of counsel in the federal case on September 5, proceed to serve notice of
its intention to take oral depositions, starting next Monday, September 18.

When the jurisdiction of a court or agency is put at issue - which can be done by the
parties or the court or agency at any time - then the court or agency should not take any
further actions until reply briefs are filed, and a proper determination of jurisdiction is made.

All decisions and actions of a court or agency without jurisdiction are void and may be
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ignored. See Stel-Den of American, Inc. v. Roof Structures, Int., '2138‘ So.2d 882 (Fla. App.
1983).

Panda’s motion to stay or abate this proceeding should be promptly granted and, after
briefing and hearing, Panda’s motion to dismiss should be granted.

Respectfully submitted,

THE LAW OFFICES OF RAY G. BESING, P.C. FOWLER, WHITE, LEN,
Ray G. Besing BOGGS, VILL AL AND
State Bar Card 02262000 BAN , P.A. e
Timothy R. George 7& o % £ 7
State Bar Card 07806950 By: el A
1100 St. Paul Place Ken Sukhia
750 North St. Paul Florida Bar No. 2¢«£72 V€
Dallas, Texas 75201 101 N. Monroe Street
tel: 214/220-9090 Suite 1090
fax: 214/220-1202 Tallahassee, Florida 32301
tel: 904/681-0411
TRIAL COUNSEL FOR PLAINTIFF fax: 904/681-6036
LOCAL COUNSEL FOR
PLAINTIFF

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been
sent via Federal Express to Donald R. Schmidt, Esq., Carlton, Fields, Ward, Emmanuel,
Smith and Cutler, P.A., One Harbour Place, 777 South Harbour Island Drive, Tampa,
Florida 33602, attorney for Florida Power Corporation, and to Robert Vandiver, Esq.,

Florida Public Service Commission, 2540 Shumard Oak Blvd., Tallahassee, Florida 32399-

~day of September, 1995.
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BEFCRE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petitien for Authority )} DOCKET NO. 911142-EQ

for Florida Powar Corporatlon to )} ORDER NO. PSC-92-1202-FOF-EQ
Refuse all Standard Offer ) 188UED: 10/22/92
Contractes Bxacept that submitted |}
by Panda Kathleen, L.P. )
}

The following Commissioners participated in tha diepcaition of
thies matkter:

THOMAS M. BEARD, Chairman
SUSAN F. CLARK
J. TERRY DEASON
BETTY EASLEY
LUIs J. LAUREDO

BY THE COMMISSION:
CASE RACKGROUND

In Docket No. 910004-EU, the Commission determined that FBC's
avoided unit for its standard offer contract was a 1397 combustion
turbine. The standard offer subscription limit was set at 80 MW,
with an effective date of September 20, 1991.

FPC conducted a two week "open season” from September 20,
1991, to October 4, 1991, during which potential providers were to
submit etandard offer contracta for evaluation. FPC raceived nine
contracts during ita "open eeason” and one contract after the "cpen

season” concluded. On November 19, 1991, FPC petitioned the

Commission for authority to reject the filret atandard offer
contract it had received on September 20, 1991, from Noah IV GP,
Incorporated (Noah IV). Subsequently, on November 26, 1991, FPC
filed a petitlon with cthe Commisaion for authority to refuse all
standard offer contracts except the cne submitted by Panda Kathleen
L.P. Thie petition alsoc included rejection of Noah IV’/s contract.
The two petitions have been combined into this single docket,
Docket No. 911142-EQ.

On December 13, 1331, Noah IV and Ark Energy, Incorpsrated
(Ark), Jjeintly filed an Answer and Crose-Petition teo FPC’'s
petition. In the petition, Noah IV and Ark requested the
Commission to reject FPC's petition and either (1) order FPC to
execute,the standard offer contract submitted by Neoah IV to FPC or
(2) set the matter for hearing. 8Subsequently, counsel for Noah IV
and Ark agreed to permit the petition by FPC to be treated as a
Proposed Agency Action. At the February 18, 19%2, agenda
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conference, the Commiseion voted unanimoualy to approve the astaff
recommendation to approve FPC’'s petition, but to keep the standard
offer open until the remaining 5.1 MW are subscribed.

Noan IV and Ark timely filed a protest to the Notice of
Proposed Agency Action. A hearing was held on the matter on June
25, 1952. All parties submitted post hearing filings. In addition

ko its forty two page brief, ARK/NOAH IV submitted forty proposed

Findings of Fact. Recommendatione for rulings on each specifie
Finding of Fact are included in thie Order as Attachment I.
ARK/NOAH IV alec submitted 11 proposed Conclusions of Law. We
believe these conclusions are redundant in the context of a case
heard by the agency head with an explicitly defined Issue List,
Post Hearing briefs and a Final Order to be prepared after
coneidering staff recommendations on the enumerated legal, poliey
and factual issues. This agency is under no legal duty to address
each proposed conclusion in this setting. Therefore, we make no
rulinge on the 11 proposed Conclusions of Law submitted by ARK/NCAH
Iv.

We find that Commission rules do not require a "firet-in-time,
firat-in-line® priocritization of standard offer contracts submitcted
to a utility. Rule 25-17.0832(d)3 does allow other methods of

prioritizing contracts.
The pertinent portion of rule reads:

"Within sixty days of receipt of a signed standard ocffer
contract, the utility whall either accept and sign the
contract and return it within five days to the qualifying
facility or petition the Commission not to accept the
contract and provide justification for the refusal. Such
petitions may be based on:
1. a reascnable allegaticn by the utility
that acceptance of the standard offer will
exceed the subscription limit of the avoided
unit or unita; or
2. material evidence that because the
qualifying facility ia not financially er
technically wviable, it is unlikely that the
commicted capacity and energy would be made
available to the utility by the date specified
in the standard offaer." (emphasis added)

We balleve that had the commimeion intended these twc criteria
to be exclusive, the words "may omly" or "shall cnly" would appear
in the place of the word "may". In reviewing the legiaslative
history of the rule, we are unpersuaded that the Commiesion
intended that these two explicit criteria were intended to be
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axclusiva. The record is devolid of evidence suggesting the
commiesion considered the possibility of an immediate over-
subscription of a ptandard offer contract or of simultanecus
deiivery to the utility or of a "first day queua" as experienced by
Florida Power and Light Company and referenced in testimony in this
proceeding. Morecover, the deletion of one proposed explicit basis
for patitioning the Commigsion (a change in the utilities
generation expansion plan) from the proposed rule should nect be
construed to eliminate every possible reasonable method of
evaluating etandard ocffer contracts. In the inastant casa, Florida
Power Corporation acted in the best interests of the ratepayers to
select the contract which after a comparative evaluation was deemed
by FPC to be the best available. We find that this action 1s
conaistent with the language of Rule 25-17.0832(3)(d), F.A.C.

We find that Florida Power Corporation did not violate its
tariff by either petitioning for the Commission’s authority to
reject NOAH IV’es standard offer contract on the basias of a
comparative evaluation or by executing the standard offer contract
delivered to FPC by Panda Kathleen on October 4, 13991.

Rule 25-17.0832 ie incorporated by reference in FPC’s standard
offer tariff. The subject of “evaluation criteria® is not
explicitly epcken to in the tariff. Any violation of the tariff ls
predicated on a vioclation of Rule 25-17.0832, F.A.C. 8ince we have
determined that FPC’e actions were consistent with the requirements
of Rule 25-17.0832, F.A.C., no violation of FPC's tariff occurred.

Additionally, as® reccognized by Ark witness James Freeman,
standard offer contracts are a unlique type of tariff. Rather than
selling products or services for an established price/rate, the
standard offer tariff defines the terms of a utility purchase of
producte or services. We believe that atandard offer contracts are
published as tariffs as a matter of administrative convenience and
are not subject to the same type scrutiny as a utility’s offers to
provide service. Therafore, we find that FPC did not violate its
tariff by either petitioning for the Commission’s authority to
reject NOAH 1IV’s standard offer contract on the basis of a
comparative esvaluation or by executing the standard offer contract
delivered to FPC by Panda Kathleen on October 4, 1991.

We f£find that ARK/NOAH IV did not waive its right to object to
Florida Power’s evaluation process by failing teo notify sStaff,
other respondents to the standard offer or Florida Power of
Ark/Noah's poasition that a firet-in-time acceptance waa required.
Prior tg the Petition to Reject Standard Offer Ceontracts filed by
FPC, ARK/NOAH IV had no clear point of entry to a Bection 120.57,
Florida Statutes proceeding to exerciee ite righte. ARK/NOAH IV
were under no duty to protest FPC's chosen procedure until they
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were afforded a point of entry by tha Commiesion te do eo.

Rule 25-17.0832, F.A.C., does not purpeort to give individual
parties the right to object to the evaluation methed utilized by a
utility in evaluating standard offer contracts. Thus, ARK/NOAH
¢ould not waive a right that it never had in the first place.
ARK/NOAH were under no duty to protest FPC’a chosen procedure until
.they were afforded a peint of entry to a proceeding pursuant to
Section 120.57, Florida Statutes. In protesting the Notice of
Proposad Agency Action entared in thias docket ARK did what the law

required.

We find that as of November 13, 1991, ARK/NOAH IV's Lake
County Cogeneration Project was technically viable with respect to
fuel transeportation capability.

On June 20, 1991, a $10,000 reservation deposit was made to
reserve pipeline capacity for the Ark/Noah project and other Ark
projecte on Fleorida® Gas Transmiseion's Phase III expansion.
Evidently, this fact was not communicated to FPC when Ark/Neah
filed its standard offer acceptance or when asked for additional
information by FPC. 1In addition, another pipeline is projected to
be constructed in Florida that could provide gas transportation for
the project. BSince the Ark/Noah project will have dual fuel
capability, it could uase another fuel ae a "bridge" measure betwaen
ite in-service date and the availability of additiomal pipeline
capacity. Therefore, we find that the Ark/Noah project appears to
ba tachnically wiable with respect to fuel transportation
capability.

We find that eufficlent information was not provided to FPC to
determine the technical viabkility of the proposed thermal host for
ARK/NOAH IV’e Lake County Cogeneration Project.

Ark/Noah’'s witness Malenius argues, in part, that viability
with respect to the thermal host is assured based on the following:
(1) there is sufficient lead time for a competant QF developer to
construct such a project; (2) Ark Energy’s financial strength and
established experience; and (3) Ark is presently developing a
similar facility (the Mulberry Facility). However, these facts,
which are very general in nature, do not establish the viability of
the thermal host for the gpecific project proposed by Ark/Noah in
this proceading.

On October 11, 1991, FPC sent a questionnaire to seven
entities who had submitted atandard offer contracts during the open
season. This questicnnaire, among other things, asked the proposer -
to describe the level of commitment from the steam user, including
whather it is an existing, ongoing enterprise and whather the eteam
user has an ownership interest in the project. The questionnaire
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alec aakad for coplee of commitmaents by the steam user on behalf of
the project. In response to this specific request, Ark referred to
Attachment "H" of its Secptember 21 [sicl, 1991, standard offer
submittal to FPC. Attachment "H" of Ark’s standard offaer
submittal has not been offered into evidence in this proceeding,
but FPC assigned a score of minus 1 (Poor) t£o the category entitled
"Hoat" in its comparative evaluation of the project.

In a letter to Thomas Wetherington of FPC, dated November 5,
1991, William 8Siderewicz of Ark Energy briefly discusees tha
possibility of marketing its CO2 product to a wholesaler, who, in
turn, will distribute the CO2 product to end users. Item 2 of that
letter states, in part, "A copy of Carbonic Industries, 1590 annual
report and recent communication regarding our working relationship
is attached." We make the following three cheservatione with regard
to thie information:

(1) the 1990 annual report of Carbonic Industries does
not provide epecific technical information to assess the
viability of any specific thermal hoset;

(2) the cne-page brlef letter from David Fike of Carbonic
Industries to William S8iderewicz of Ark Energy provides
almost no information on the purported "working
relationship" between the two antities;

(3) the information provided does not constitute any kind
of commitment to purchase the C0O2 cutput.

Therefore, we find that sufficient information was not provided to
FPC to eatablish technical viability of the proposed thermal host.

We find that as of November 19, 1991, ARK/NOAH IV/s Lake
County Cogeneration project did not have the highest likelihoced of
success relative to the other proposals received by Florida Power

Corporation.

Although ARK/NOAH'’s witnesses testified that FPC’'s comparative
evaluation system was unfair, no alternate weighting and ranking
syetem was Introduced intoc the record showing that the NOAHE IV
project would have the highest likelihood of success. The fairness
and/or reasonableness of FPC’'s comparative evaluation procedure is
not one of the lasues that have been ralased in thie proceeding.
However, we believe that the criteria used to evaluate the various
proposals were valid, reascnable and fairly applied. Exhibit 1
contains the ranking criteria, ranking methodology, and the results
of FPC’g evaluatien.

Based on our decisions in the above lesues, the remainder of
the issues raised in this proceeding are rendered moot.

LRI )

wa
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In conslderation of the foregolng, it ise
ORDERED by the Florida Public S8ervice Commiseion that Florida
Power Corporation’a Petition for authority to reject all standard

offer contracts except that submitted by Panda Kathleen, L.P. ise
GRANTED. It is further

CRDERED that this docket shall be closed.

By ORDER of the Florida pPublic Service Commission thias 22nd
day of Qctober, 1282.

BSTEVE TRIBBLE, Director
Division of Records and Reperting

( SEAL)

RVE
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NQTICE OF FURTHER PROCEEDINGS OR JUDRICIAL REVIEW

The Florida Public Service Commiesion is required by Sectien
120.59(4), Florida sStatutea, to notify parties of any
administrative hearing or judicial review of Commission orders that
ie available under Sections 120.57 or 120.68, Florida Statutes, as
wall as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

gought .

Any party adveroely affected by the Commission’s final action
in thie mattar may request: 1) reconsideration of tha decision by
filing a motion for reconsideration with the Directer, Division of
Records and Reporting within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gae or telephone utility or the
Firet District Court of Appeal in the case of a water or sewer
utility by filing a notice of appeal with the Directer, Divieion of
Records and Reporting and filing a copy of the notice of appeal and

the filing fee with the appropriate court. This filing muat be

completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal muat be in the form specified in Rule 3.300 (a),

Florida Rules of Appellate Procedure.

487

Yy




% MAR-13-'95 MON BB:59 1D: JOHNSON AND ASSOS |  TEL NO:984-222-2 ° | H388 PE9

A

1 \ ﬁ

ORDER NO. ORDER NO. P8C-22-1202-FQF-EQ
DOCKET NO. 911142-EQ
PAGE 8

1. Nothing in the Commission’s standard offer rule addresses
the comparative evaluation/open season procedure followed by
Florida Power Corporation ("Florida Power") in this proceeding.
[Rule 25-17.-832, F.A.C. {199%1)]}

RULING: Rejected as a Concluasion of Law and not a Finding of Fact.

2. Nothing in the pre-adeption history of the standard offer
rule supperts the usc of a comparative evaluation/open season
procedure for executing standard offer contracts. [ARK/NOAH
Exhibit 3; Tr. 313 line 25- Tr., 317 line 3, eap. p. 316, linea 18-

16]
RULING: Rejected as a Concluslon of Law and not a Finding of Fact.

3. At haaring, Florida Power introduced no evidence that the
pre-adoption history of the standard offer rule supporte use of a
comparative evaluation/open eecason approach. (Tr. 12, line 11 -
Tr. 142, line 2; Tr. 554, line 13 - Tr. 593, line 11].

t Rejected as unneccssary to decide the factual matters at
iaaue in this case.

4. At tha September 18, 1990 agenda conferenca, the Commisasion
voted to adopt Rule 25-17.0832. At that conference, prior to their
vote, Commission members were advised by staff that the rule was
astructured ac that standard offer contracts would ba handled on a
“first in line" basis. [ARK/NOAH Exhibit 3, Doc. 9, at 49-50]

RULING: Accepted and incorporated with the clarification that the
exchange wae between Chairman Wilson and Ms. Harvey; and was not
sworn testimony in any proceeding.

5. Prior to adoption of the rule, members of the Commission
considered eastablishing threes criteria for rejecting a etandard
offer contract, then reduced the criteria to the two now ¢ontained
in Rule 25-17.0832(3). [ARK/NOAH Exhibit 3, Doec. 5, pp. 93-103].

RULING:- Accepted and incorporated with the clarification that the
criteria are not exclusive.

# o)
3
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6. The conversation with Jannifer Harvey deacribed by Florida
Power at hearing was informal, not noticed, and entirely off the
record. [Tr. 66, line 17 - Tr. €7, line 8].

RULI¥G: Rejected as unnecessary to decide the matters at issue in
the proceeding.

7. ARK/NOAH wers the first to accept Florida Power’s standard
offar to purchase firm capacity and emergy frem a QF. [Tr. 21,
lines 18-19; FPC Exhibit 1, pp. 19,30]

ROULING: Accaepted and incorparated.

B. ARK/NORH were the only QF to accept Florida Powar'’s
standard offer tariff on BSeptember 20, 1%91, and no other QF
acceptad until September 26, 1991. ITr. 21, lines 18-19%; PPC
Exhibit 1, pp. 19,30]

: Accepted and incorpeorated, with the clarification that
ARK/NOAH ware thae first to file documents respcnaive to the tariff.

9. At hearing Florida Power introcduced no avidence to
demonstrate that the ARK/NOAH project was not wviable. [Tr. 12,
line 11 - Tr. 142, line 2; Tr. 554, line 13 - Tr. 59%3, line 11].

RULINGI: Rejected as unsupported by the evidence, FPC expressed
concerns about the viability of the steam host which could affect
the viability of the project. Howaver, the evidence neither provea
nor disproves the viability of the project.

10. At hearing Florida Power’s witness conceded that had the
ARK/NOAH project been the only project under consideration, he did
not know whether he would have petitioned to reject. {[Tr. 26, line

10 - Tr. 27, line 2]

RULING: Rejected. At one peoint in hie testimony ha did not know.
On redirect he indicated that FPC would have petitioned to reject

the contract.

11. At hearing, Florida Power’s witness admitted that Florida
Power "would have had a difficult time" in proving that ARK/NOAH
could not bring their project on line in fiva years. [Tr. 31,
lines 15-24)

RULING: Accepted and incorporated.
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12. Florida Power’s witnese admitted that 1t is possible ko
build a facility such as ARK/NOAH’s Lake County cogeneration
facility. (Tr. 30, lines 17-18].

RULING: Accepted and incorporated.

13. Under Florida Power’'s comparative evaluation analysis,
AR?/NOAH were rated "very good" as a developer (Tr. 137, lines 24-
25}, )

RULING: Accepted and incorpeorated.

14. The ARK/NOAH project wae rated as "good” or "very good" on
7 of 8 viabllity-related criteria. [Tr. 138, line 6 - Tr. 1339, line

12; FPC Bxhibit 1, p. 19]

BULING: Accepted and incorporated.

: 15. The ARK/NOAH project wag ranked fourth overall under
Florida Power’'s comparative evaluation. [Tr. 26, lines 7-8; FPC

Exhikit 1, p. 19].
RULING: Accepted and incorporated.

16. As of November 19, 1991, the ARK/NOAH Lake County
Cogeneration project was a viable project. [Tr. 540, line 1 - Tr.
541, line 10; Tr. 184, line 11 - Tr. 186, line 9].

RULINK: Rejected as unsupported by the greater weight of the
evidence. FPC had concarns about the security of thae ateam host.
(Tr. 556-557; page 22, FPC BExhibit 1]. The viability of the steam
host could affect the viability of the project.

17. ARK Energy, through Polk Power Partners, L.P., is also
developing the Mulberry Cogeneration Facillty, a cogeneration
facility in Pelk County, Florida, that ies nearly identical to the
Lake County Cogeneration Facility being developed by ARK/NOAH. [Tr.
535, lines 3-14].

RULING: Rejected as irrelevant.

18. The Mulberry Cogeneration Facility ie approximately on
achedule, [Tr. 535, lines 15-16; Tr. 538, line 18 - Tr. 539, line

4] .

£
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BULING: Rejected apg irraelevant.

19. Florida Power’s atandard offer tarlff, Sheets Noa. 9.500
through 9.900, was required to be filed on September 6, 19%91. (PSC
Order No. 24383, p. 70, 73).

RULIN3I: Accepted and incorporated.

20. Florida Power’s standard offer tariff did not menticon a
comparative evaluation/open season process. [Tr. 34, line B - Tr.
35, line 3]

RULING: Accepted with the modification that FPC’s standard offer
tariff does not mention any evaluation method.

21. Florida Power’'s standard offer tariff was approved on
September 12, 1991, and became effective on September 20, 1931.
[Tr. 33, lines 4-6; FPC Exhibit 1, Bection X, Memc from R.D. Dolan
to Pile: See Tr. 72, lines 9-12] .

RCLING: Accepted and incorporated.

22. Florida Power’s comparative evaluation/open season process
waa never reviewed or approved by the Commiession. [Tr. 34, line 5 -
Tr. 35, line 3]

RULING: Accepted with the clarification that prior approval of the
comparative evaluation/open secason was not required under the rule
and by ocur decision in this matter is explicitly approved.

23. ARK/NOAH accepted the standard offer tariff at 7:35 a.m.
on September 20, 1991 by hand-delivery of a completed atandard
offer contract to Florida Power in St. Petersburg, Florida. (Tr.
464, lines 10-13].

RULING: Accepted and incorporated.

24. Once ARK/NOAH accepted Florida Power’s standard offer
contract on September 20, only 10 MW remained to be subscribed,
under the ,.Commisaion’e rule and the termea of Florida Power's
tariff.. [FPC Exhibit 1, Standard Offer Contract Tariff, Original
Reissue Sheets Nos. 9.811 and 9.710]

RULING: Rejected as a Conclusion of Law, however we accepted as

PR TR
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fact that NOAH/ARK offered to provide 70 MW of the 80 MW
subscription limik.

25. ARK/NCAH contacted Florida Power prior to the standard
offer contract’s effective date, and inquired where to file the

contract and how early the office would open on September 20. ([Tr.
463, line 18 - Tr. 464, line 3; Tr. 502, line 25 - Tr. 503, line
9] .

RULING: Accepted and incorporated.

26. As of November 19, 1991, ample capacity remained in FOT'se
Phase III pipeline expansion to merve ARK/NOAH's fuel requlre.menhs
[Tr. 437, 841, line 13 - Tr. 8542, line 8]

RULINKI: Accepted and incorporated.

27. On June 20, 1991 the appropriate reservation deposit was
made on behalf of ARK to resarve Phase III capacity for the
ARK/NOAH project and other ARK projects in Florida. [Tr. 441 lines

11-12]
RULING: Accepted and incorporated.

28. ARK/NOAH have numercus cptione available to it for fuel
supply in 1997. [Tr. 188, lines 2-11; Tr. 437, line 14 - Tr. 438,
line 2; Tr. 542, line 14 - Tr. 543, line 1].

RULING: Rejected to the extent that numercus is too indefinite.

29. ARK/NOAH’s cogeneration facility will have dual fuel
capability, so if necessary, ARK/NOAE will use an alternative fuel
ae a bridge measura. [Tr. 188, lines 6-11; Tr. 437, lina 20 - Tr.
438, line 22; Tr. 542, line 20 - Tr. 543, line 1].

RULING: Acceptad and incorporataed.

30. Florida Power rated ARK/NOAH's Lake County project "good”
with respeg§ to fuel traneportation. [FPC Exhibit 1, p. 19,25].
BULING: Accepted and Iincorporated.

-

31. Liquid carbon dloxide plante are widely recognized ae
viable thermal hosts for qualifying cogeneration facilities. [Tr. 488
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538, lina 138 - 536, line 3].

RULING: Accepted and incorporated without the word "widely.®

32. Florida Power itself has scught and obtained approval of
a negotliated contract for a cogeneration facility with a carbon
dioxide plant as ite thermal host., [Tr. 183, line 21 - Tr. 194,

line 2]. :
RULING: Accepted and incorporated.

33. The Florida Power plant referred to in the above Proposed
Finding of Fact is scheduled to ke built in less than half the time
available to ARK/NOAH for the Laka County project. [Tr. 192, line
16 - Tr. 193, line 13; Tr. 543, line 17 - Tr. 544, line 10}

BULING: Accepted and incorporated.

34. Florida Power produced no evidence that the plant referred
to in Proposed Finding 32 will be unable to come on line because of
lack of a CO2 thermal host. [Tr. 97, line 18 - Tr. $8, line 11].

RULING: Rejected as irrelevant.

35. The sum total of PFlorida Power’s allegation that
ARK/NOAH’s project is not wviable is Florida Power’s subjective
rating of the project as f"poor"” with respect to thermal host,
because of the absence of a letter of intent to construct the CO2
plant, and undocumented "doubts" concerning ARK/NOAH’a ability teo
access the CO2 market. [FPC Exhibit 1, p. 22; Tr. 97, lines 7-18]).

RULINI: Rejected as argument rather than a finding of fact.

356. ARK/NOAH have a ready market for the carbon dioxide
produced at its lLake County Facllity, and has already granted a
*right ofﬁgirst refusal” to a CO2 marketer. (Tr. 546, line 14-24]
RULING: Rejected as unaupported by the evidence of record.

37. Florida Power never formally advieed potential QF's of its
comparasive evaluation/open seascn. [Tr. 119, line 6 - Tr. 123,

line 14]
RULING: Rejected. The term "formally" is not adequately defined.

id 3L
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38. Florida Powar’s evaluation and scoring criteria nevar mada
a part of the record of Docket No. 910004-BU.

RULING: Rejected as irrelevant, based on our determination that
the open seascn was proper under the rule.

39. ARK/NOAH had no communication with Panda Kathleen prior to
filing its acceptance of the standard offer contract. [Tr. 152,
line 18 - Tr. 133, line 20]

ROLIMG: Accepted and incorporated.

40. Panda made its decision when to £file based on the
reprasentations of Florida Power and allegadly others, but not on
any representations or communication by ARK/NOAH. [Tr. 152, line 18
- Tr. 153, line 20]

BULING: Accepted and incorporated.

p. L o: i3
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STAKDARD OFFER CONTRACT FOR THE PURCHASE OF

FIRM CAPACITY AND ENERGY
FROM A QUALIFYING FACILITY

LESS THAN 75 MW OR A SOLID WASTE FACILITY

This Agreement ("Agreement®) is made and entered by and between
Panda-Kathleen, L.P, . aEelaware La'ﬂ"'ma‘flga\.nng 1%5 principal place of
business at 410?350r_ng g?%ley #1001 (hereinafter referred to as the *QF*), and
Flerida Fower Corporat1on a private utility corporation organized under the laws
of the State of Florida, having its principal place of business at St.
Petersburg, Florida (hereinafter referred to as the *Company®"). The QF and the
Company may be hereinafter referred to individually as a *Party" and collectively

as the "Par".:ies.-'l

WITNESSETH:

WHEREAS, the QF desires to sell, and the Company desires to purcha;e.
electricity to be generated by the Facility and made available for sale to the
Company, consistent with FPSC Rules 25-17.080 through.25-17.091 in effect as of

the Execution Date; and

WHEREAS, the QF will engage in interconnected operation of the QF’s
generating facility with «Xxione the Company xx bth frbbbdbaddx system
(hereinafter referred as the "Transmission Service Utility®) which is directly
interconnected at one or more points with the Company.

NOW, THEREFORE, for mutual consideration, the Parties covenant and

‘agree as follows:

ISSUED BY: S. £. Nixen, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE It DEFINITIONS

As used in this Agreement and in the Appendices hereto, the following

capitalized terms shall have the following meanings:

1.1 Appendices means the schedules, exhibits and attachments which
-are appended hereto and are hereby incorporated by reference and made a part of

this Agreement.

1.1.1 Appendix A sets forth the Company’s Interconnection
Scheduling and Cost Procedures.

1.1.2 Appendix B sets forth the Company’s Parallel Operating
Procedures.

1.1.3 Appendix C sets forth the Compeny’s Standard Offer Rates
for Purchase of Firm Czpacity and Energy from a Qualifying
Facility less than 75 KW or a Solid Waste Facility.

1.1.4 Appendix D sets forth the Company’s Transmission Service
Standards.

1.1.5 Appendix E sets forth FPSC Rules 25-17.080 through 25-
17.091 in effect as of the Execution Date.

Ll $o
T P L

1.2 Avoided Unit Fuel Reference Plant means that Company unit(s)
whose delivered price of fuel shall be used as a proxy for the fuel associated
with the avoided unit is defined in Appendix C.

1.3 Avoided Unit Heat Rate means the average annual heat rate
associated with the unit in million BTU per KWH as it is defined in. Appendix C.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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1.4 Avoided Unit Variable 0 & M means the variable operation and
majntenance expense associated with the unit type selected in section 8.2.1
hzreof in dollars per KWH as it is defined in Appendix C.

1.5 BTU means British thermal unit.

1.6 Capacity Account means that account which complies with the

procedure in section 8.6 hereof.

1.7 Capacity Payment Adjustment means the value calculated pursuant
erkete

to Appendix C. L ronm
En Uests (AI® )

1.8 Commercial In-Servigg_§tatJ;‘ means (i) that .the Facility is
in compliance with all applicable Facility permits; (ii) that the Facility has
maintained an hourly KW output, as metered at the Point of Delivery, equal to
or greater than the Committed Capacity for a consecutive twenty-four (24) hour
period or during the On-Peak Hours specified in Appendix € of two consecutive
days; and (1i{) that such twenty-four (24) hour perjod is reasonably reflective
of the Facility’s day to day operations. '

1.9 Committed Capacity means the KW capacity, as defined in Article
YI hereof, which the QF has agreed to make available on a firm basis at the Point

of Delivery.

1.10 Company’s Interconnection Faciiities means all equipment which
is constructed, owned, operated, and maintained by the Company located on the
Company‘’s side of the Point of Delivery, including without 1imitation, equipment
for connection, switching, transmission, distribution, protective relaying and
safety provisions which, in the Company‘’s reasonable judgment, is required to
be installed for the delivery and measurement of electric energy into the
Company’s system on behalf of the QF, including all metering and telemetering
equipment installed for the measurement of such energy regardless of its Tocation
in relation to the Point of Delivery. :

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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1.11 Centr2ct In-Service Date means the date, as specified inm
Article 1V hereof, by which the QF has agreed to achieve Commercial In-Service

Status.

1.12 {Construction Commencement Date means the date on which work
on the concrete foundation for the turbine generator begins and substantial
construetion activity at the Facility site thereafter continuves. -

_ 1.13 Control Area means a utility system capable of regulating its
generation in order to maintain its interchange schedule with other utility
systems and contribute its frequency bias obligation to the interconnection.

1.14 Execution Date means the date on which the Company executes
this Agreement. '

_ 1.15 Facility means all equipment, as described in this Agreement,
used to produce electric energy and, for a cogeneration facility, used to produce
useful thermal energy through the sequential use of energy and all equipment
required for parallel operation with the interconnected utility.

1.16 FERC means the Federal Energy Regulatory Comission and any

successor.

1.17 FElorida-Southern Interface means the points of {nterconnection
between the electric Control Areas of (1) Florida Power & Light Company, Florida
Power Corporation, Jacksonville Electric Authority, and the City of Tallahassee

and (2) Southern Company.

1.18 Force Majeure Event means an event or occurrence that is not
reasonably foreseeable by a Party, is beyond its reasonable control, and is not
caused by its negligence or lack of due diligence, including, but not limited
to, natural disasters, fire, lightning, wind, perils of the sea, flood,
explosions, acts of God or the public enemy, strikes, lockouts, vandalism,

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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blockages, insurrections, riots, war, sabotage, action of a court or public
authority, or accidents to or failure of equipment or machinery, including, if
applicable, equipment of the Transmission Service Utility.

1.19 EPSC means the Florida Public Service Commission and any

successor.

1.20 Import Capability means the capability to import power at the
Florida-Southern Interface, giving consideration to the various limitations
imposed upon those facilities by the electric systems to which they are directly

~or indirectly connected.

1.21 Interconnection Costs means the actual costs incurred by the
Company for the Company’s Interconnection Facilities, including, without
limitation, the cost of equipment, engineering, cormunication and administrative

activities.

1.22 Interconnection Costs 0ffset means the estimated costs included
in the Interconnection Costs that the Company would have incurred if it were not
purchasing Committed Capacity and eléctric energy but instead itself generated
or purchased from other sources an equivalent amount of Committed Capacity znd
electric energy and provided normal service to the Facility as if it were a pon-

generating customer.

1.23 KM means one (1) kilowatt of electric capacity.

1.24 X¥H means one (l) Kilowatthour of electric energy.

1.25 Hinimym On-Peak Capacity Factor means that value which is
associated with the unit as it {s defined in Appendix C.
is

1.26 Minimum_Total Capacity Factor means that value which
associated with the unit as it is defined in Appendix C.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1551
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1.27 0On-Pezk Hours means those daily time periods specified in

Appendix c.

1.28 0On-Pe2k Capacity Factor means the ratio calculated pursuant

to section 8.3 hereof.

1.29 Operational Event of Default mezns an event or circumstance

defined as such in Article XV hereof.

1.30 Performance Adjustment means the value calculated pursuant to
Appendix C. '

1.31 Point of Delivery means the point(s) where electric energy
delivered to the Company pursuant to this Agreement enters the Company’s systen.

1.32 Point of Metering means the point(s) where electric energy'made
available for delivery to the Company, subject to adjustment for losses, is

measured.

———— -

1.33 Point of Owﬁershig means the interconnection poiﬁt(s) between
the Facility interconnected utility. :

1.34 Pre-Operational Event of Default means an event or circumstance
defined as such in Article XY hereof.

1.35 Security Guiranty means the deposits or other assurances as
specified in section 13.1 hereof.

1.356 Qualifying [Small Power Production or Cogeneratjon] Facility
means a facility that meets the requirements defined in FPSC Rule 25-17.080.

1.37 JTerm means the duration of this Agreement as specified in

Article 1Y hereof.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1591
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1.38 Total Capacity Factor means the ratio calculated pursuant to
section 8.4 hereof.

1.39 Transmission Service Acreement means that agreement between
the QF and the Transmission Service Utility which meets the requirements of

Appendix D.

ARTICLE I1: AYATLABILITY

2.1 The availability of this Agreement is subject to:

2.1.1 The available capacity 1imitations described in Schedule
1 of Appendix C; and -

2.1.2 The Facility being a solid waste facility pursuant to
FPSC Rule 25-17.091 or the Facility having a Committed Capacity
which is less than 75,000 K¥; and

G——5 oo

2.1.3 The provisions of section 2.2.

2.2 This Agreement {s available to a QF with a Facility which shall
be located south of the latitude of the Company’s Central Florida Substation.
For a QF with a Facility located north of the latitude of the Company’s Central
Florida Substation, this Agreement {s available provided that (i) by the Contract
In-Service Date the Company can make available an amount of Import Capability
equal to the diminution of Import Capability caused by the Facility during the
" Term of the Agreement; and (ii) the QF shall reimburse the Company for such costs
incurred by the Company to make available such Import Capability.  Such
reimbursement shall not be considered ss a reduction in the payments made by the
Company to the QF for capacity and energy purchased under this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIYE: September 20, 1991
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ARTICLE 3 EACILITY

3.1 The Facility shall be located in Section 20 .y
wanship 28 south , Range 23 E . The Facility
shall meet 2311 other specifications identified in the Appendices hereto in all
material respects and no change in the designated location of the Facility shall
be made by the QF. The Facility shall be designed and constructed by the QF or

its agents at the QF’'s sole expense.

3.2 Throughout the Term of this Agreenent the Facility shall be
Facility.

a-Qualifying §

3.3 Except for Ferce Majeure Events declared by the Facility’s fuel
supplier(s) or fuel transporter(s) which comply with the definition of Force
Hajeure Events as spec{fied in this Agreement and occur after the Contract In-
Service Date, the Facility’s ability to deliver its Committed Capacity shall not
be encumbered by interruptions in its fuel supply.

3.4 The QF shall either (i)} arrange Tor and maintain standby
electrical service under a firm tariff; or (ii) maintain the ability to restart
and/or continue operations during intérruptions of electric service; or (iii)
maintain multiple independent sources of generation.

3.5 From the Execution Date through the Contract In-Service Date,
the QF shall provide the Company with progress reports on the first day of
January, April, July and October which describe the current status of Facility
development in such detail as the Company may reasonably require.

ARTICLE IV: TERM AWD MILESTONES

4.1 The Term of this Agreement shall be ig gg the Execution Date
and shall expire at 24:00 hours on the last day of tmontL.(§gar]. unless. extended
pursuant to section 4.2.4 hereof or terminated in accordance with the provisions

ISSUED BY: S. F. Hixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991

504


rmcgill
Sticky Note


) . SEC” H HO. IX
ORIGiNAL REISSUE SHEET HO. 9.513
of this Agreement. Upon termination or expiration of this Agreement, the Parties
shall be relieved of their obligations under this Agreement except for the
obligation to pay each other a3l1 monies under this Agreement, which obligatien

shall survive termination or expiration.

4.2 The Parties agree that time is of the essence and that: (i)
the QF shall execute the Transmission Service Agreement, if applicable, which
shall beN proved or accepted for filing by the FERC on or before the first day
of [month, Yyear]; (ii) the Construc¢1on Conmencement Date shail occur on or
before the first day of’ [non ngyeérf. and (§ii) the Facility sh b chieve
Cormercial In-Service Status on or before the first day of [ﬁgg%g?ﬁiear4§ which
date shall constitute the Contract In-Service Date. These three dates shall not
te modified except as follows: upon written request by the QF not more than
sixty (60) days after the declaration of a Force Majeure Event by the QF, which
event contributes proximately and materially to a delay in the QF’'s schedule,
these three dates each may be extended on a day-for-day basis for each day of
delay so caused by the Force Majeure Event; provided, however, that the QF shall
specifically identify: (i) each date for which extensien is being requested; and
(ii) the expected duration of the Force Kajeure Event; and provided further, that
the maximum extension of any of these three dates shall in no event exceed a
total of one hundred and efghty (180) days, irrespective of the nature or number
of Force Majeure Events declared by the QF. If the Contract In-Service Date is
extended then the Term of the Agreement may be extended for the same number of

days.

ARTICLE ¥: F_OPERATING RESPONSIBILITIES
5.1 During the Term of this Agreement, the QF shall:

5.1.1 Have the sole responsibility to, and shall at its sole
expense, operate and maintain the Facility in accordance with
all requirements set forth in this Agreement.

ISSUED BY: S. F. Mixon, Jr., Director Rate Department
EFFECTIYE: September 20, 1991
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3.1.2 Provida the Company prior to October 1 of each calendar
year the estimated amounts of electricity to be generated by
the Facility and delivered to the Company for each month of
the follcwing calendar year, including the time, duration and
magnitude of any planned outages or reductions in capacity.

5.1.3 Promptly notify the Company of any changes to the
yearly generation and maintenznce schedules.

5.1.4 Provide the Company by telephone or facsimile prior
to 9:00 A.H. of each day an estimate of the hourly amounts of
electric energy to be delivered at the Point of Delivery for
the next succeeding day.

5.1.5 Coordinate scheduled outages and maintenance of the
Facility with the Company. The QF agrees to recognize and
accommodate the Company’s system demands and obligations by
exercising reasonable efforts to schedule outages and
maintenance during such times as are designated by the Company.

5.1.6 Comply with reasonable requirements of the Company
regarding day-to-day or hour-by-hour communications with the

** Company or with the Transmission Service Utility relative to
the performance of this Agreement.

' 5.2 The estimates and schedules provided by the QF under this
Article VY shall be prepared in good faith, based on conditions known or
anticipated at the time such estimates and schedules are made, and shall not be
binding upon either Party; provided. however, that the QF shall in no event be
relieved of its obligation to deliver Committed Capacity under the terms and

conditions of this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE ¥I: PURCHASE AND. SALE OF CAPACITY AMD EREREY

6.1 Commencing on the Contract In-Service Date, the QF shall
comait, sell and arrange for cdelivery of the Committed Capacity to the Company
and the Company agrees to purchase, zccept and pay for the Cormitted Capacity
made available to the Compzny at the Point of Delivery in accordance with the
terms and conditions of this Agreement. The QF also.shall sell and deliver or
arrange for the delivery of the electric energy to the Compzny and the Company
agrees to purchase, accept, and pay for such electric energy as is made available
for sale to and received by the Company at the Point of Delivery.

6.2 The Committed Capacity znd electric energy made available at
the Point of Delivery to the Company shall be fxx net of any electric energy used
on the -GF’s side of the Point of Ownership or () simultaneous with any purchases
from the interconnected utility. This selection in billing methodology shall

not be changed.

6.3 ' If the Company is unable to receive part or all of the
Cormitted Capacity which the QF has made available for sale to the Company at
the Point of Delivery by reason of (i) a Force Majeure Event; or (ii) pursuant
to FPSC Rule 25-17.086, notice and procedural requirements of Article XX or FPSC:
Rule 25-17.086 shall apply and the Company will nevertheless be obl{gated to make ;
capacity payments which the QF would be otherwise qui???{gamzs'receive, and to
pay for energy actually received, if any.t The Company shall not be obiigated
to pay for energy which the QF would have delivered but for such occurrences and
QF shall be entitled to sell or otherwise dispose of such energy in any lawful
manner; provided, however, such entitlement to sell shail not be construed to
require the Compzny to transmit such energy to another entity.

‘ 6.4 The QF shall not commence initial deliveries of energy to the
Point of Delivery without the prior written consent of the Company, which consent
shall not be unreasonably withheld. The QF shall provide the Company not less
than thirty (30) days written notice before any testing to establish the

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1951
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Facility’s Commercial In-Service Status. Representatives of the Company shall
have the right to be present during any such testing.

ARTICLE YII:  CAPACITY COMMITMENT

——————————r

7.1 The Comitted Capacity shall be 74:3%0  yy unless modified
in accordance with this Article YII. The Committed Capacity shall be made
available at the Point of Delivery from the Contract In-Service Date through the

remaining Term of this Agreement.

7.2 For the period ending one (1) year immediately after the
Contract In-Service Date, the QF may, on one occasion only, increase or decreasa
the initial Committed Capacity by no more than ten percent (10%) of the Cormitted
Capacity specified in section 7.1 hereof upon written notice to the Company
before such change is to be effective; provided, however, that in no event shall
the Conmitted Capacity exceed 75,000 KW unless the QF is a solid waste facility.

7.3 A redesignated Committed Capacity pursuant to this Article VII
shall be stated to the nearest whole KW and shall be effective only on the

cormmencenment of a full billing pericd.

7.4 The Company shall have the right to require that the QF, not
more than once in any twelve {12) month period, re-demonstrate the Commercial
In-Service Status of the Facility within sixty (60) days of the demand; provided.
however, that such demand shall be coordinated with the QF so that the sixty (50)
day period for re-demonstration period avoids, if practical, previously notified
periods of_ planned outages and reduction in capacity pursuant to Article V.

7.5 During a Force Majeure Event declared by the QF, the QF may
temporarily redesignate the Committed Capacity for up to twenty-four (24)
consecutive months; provided, however, that no more than one such temporary
redesignation may be made within any twenty-four - (24) month period unless
otherwise agreed by the Company in writing. Within three (3) months after such
Force Majeure Event {s cured, the QF may, on one occasion, without penalty,

ISSUED BY: S. F. Nixon, Jr., Director Rate Department

-

EFFECTIVE: September 20, 1991
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designate a new Committed Capacity to 2pply for the remaining Term.  Any
temporary or final redesignation of the Committed Capacity pursuant to this
section 7.5 must, in the Company’s Jjudgment, be directly attributabie to the
Force Hajeure Event and of a magnitude commensurate with the scope Gf tha Force

Majeure Event.

ARTICLE YIII: CAPACITY PAYMEWTS

8.1 Capacity payments shall not commence before the Contract In-
Service Date and until the QF has achieved Cosmercial In-Service Status.

8.2 Capacity payments shall be based upon the following selections
as described in Appendix C. :

8.2.1 Payment options:
7~ (X) value of deferral payments
) Ea?l} }ayments
@) Levelized payments — -
( ) Early levelized payments

8.2.2 If an early payment option is selected pursuant to
section 8.2.1, then early payments shall not commence more than
three (3) years prior to the Contract In-Service Date for the
unit. For the selected early payment option, .the early
payments shall commence __ 2 () years prior to the Contract
In-Service Date. (As provided in colums S5, 6, and 7 of page
2, Schedule 3, Appendix C.)

‘8.3 At the end of each billing month, beginning with the first full
. LJ‘“%wnth following the Contract In-Service Date, the Company will calculate the
'QPC\‘ rolling average On-Peak Capacity Factor for the most recent twelve (12) month
period, including such month, or for the zctual number of full months since the
Contract In-Service Date if less than twelve (12) months, based on the On-Peak

Hours defined {n Appendix C. The On-Pezk Capacity Factor shall be calculated

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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.O/\
as the eIect;?c\energy actually receivedkby the Company at the Point of Delivery

during the 0n-Peé§ Hours of the app]icab]e\ eriod divided by the product of the
cormitted Capacity and the number of On-Pez 'Hours during the applicable period.

In calculating the On-Peak Capacity Factor, tha Company shall exclude hours and
electric energy delivered by the QF during periods in which: (i) the Company
does not or cannot perform its obligations to receive ail the electric energy
which the QF has made available at the Point of Delivery; or (ii) the QF’s
paymeﬁts for electric energy are being calculated pursuznt to section 9. 1-1-

Lhereof.

N

8.4 At the end of each billing month, beginning with the first ful’
month following the Contract In-Service Date, the Company will calculate th
rolling average Total Capacity Factor for the most recent twelve (12) mont
period, including such month, or for the actual number of full months since th
Contract In-Service Date.if less than twelve (12) months. The Total Capazcit
Factor shall be calculated as the electric energy actually received by tt
Company during the hours of the applicable period divided by the product of the
Cormitted Capacity and the number of hours during the applicable period. In
calcutating the Total Capacity Factor, the Compamy  shall exclude hours and
efectric energy delivered by the QF during periods in which: (i) the Company
does not or cennot perform its obligations to receive 21l electric energy which
the QF has made available at the Point of Delivery; or (ii) the QF’s payments
for electric energy are being calcuiated pursuant to section 9.1.1 hereof.;

8.5 The QF will be eligible for a capacity payment in any month
that the Total Capacity Factor exceeds the Kinimum Total Capacity Factor. The
monthly capacity payment shall be equal to the product of (i) the 2pplicable
capacity payment rate; (ii) the Committed Capacity; (iii) the Capacity Payment
Adjustment; and (iv) the ratio of the total number of hours in the billing period
less the number of hours during which the QF is being paid for energy pursuant
to section 9.1.1 to the total number of hours in the billing period. '

8.6 The Parties recognize that early or early levelized capacity
payments are in the nature of "early payment® for a future capacity benefit to

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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the Company when Such payments exceed value of deferral capacity payments. To
ensure that the Company will receive a capacity benefit for such difference in
capacity payments which have been macde, or alternatively, that the QF will repay
the amount of such difference in payments received to the extent the capacity

benefit has not been conferred, the following provisions will apply:

ISSUED BY:
EFFECTIVE:

8.6.1 When the QF is first entitled to a capacity payment,
the Company shall establish a Capacity Account. Each month
the Capzcity Account shall be credited in the amount of the
Company’s capacity peyments made to the QF pursuant to the
early or levelized payment options and shall be debited in the
amount which the Company would have paid for'capacity in the
month pursuant to the value of deferral payment optien.

8.6.2 The monthly balance in the.Capacity Account shall
accrue interest at the a2nnual rate of 9.96%, or 0.7344% per

month.

8.6.3 The QF shall owe the Company and be l1iable for the
credit balance in the Capacity Account. The Company agrees
to notify QF monthly as to the current Capacity Account
balance. Prior to receipt of accelerated capacity payments
the QF shall in the form of: (i) an unconditional and
jrrevocable direct pay letter of credit; (ii) surety bond;
(iti) other form of acceptable security:{or-(iv) other promise
to repay such amount, (for governmental solid waste), in
compliance with rule 25-17.091 F.A.C.; provided that the entity
issuing such promise, the form of .the promise, and the means
of securing payment shall be acceptaﬁle to the Company in its

sole discretion.

8.6.4 The QF's obligation to pay the credit balance in the
Capacity Account shall survive termination or expiration of

this Agreement.

S. F. Nixon, Jr., Director Rate Department
September 20, 1591
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ARTICLE IX: EREREY PAYNENTS

Pl

9.1 For that electric erercy received by the Company 2t the Point
of Delivery each month, the Company will pay the QF an zmount computed as

follows:

9.1.1 Prior to the Contract In-Service Date and for the
duration of :n Event of Default or a Force Kajeure Event
declared by the QF prior to a permitted redesignation of the
Cormitted Capacity by the QF, the QF will receive electric
energy payments based on the Company’s actual avoided energy
costs as calculated hourly in accordance with FPSC Rule 25-
17.0825; provided, however, that the calculation shall be based
on such rule 2s it may be amended from time to time.’

9.1.2 Except 2s otherwise provided in sectitn 9.1.1 hereof,
for each bitling month beginning with the first full month
following the Contract In-Service Date, the QF will receive
electric energy payments calculated on an hour-by-hour basis
as follows: (i) the product of the average monthly inventory
chargeout price of fuel burned at the Avoided Unit Reference
Plant and the Avoided Unit Heat Rate, plus the Avoided Unit
Yarfable 0 & M for each hour that the Company would have had
a unit with these characteristics operatin§} and (ii) during‘ff
all other hours, the Company’s actual avoided energy cost
calculated in accordance with section 9.1.1.

9.1.3 Energy payments shall be equal to the sum, over all
hours of the month, of the product of each hour's energy cost
-as determined pursuant to section 9.1.1 hereof or section §.1.2
hereof, whichever is applicable, and the energy received by
the Company at the Point of Delivery, plus the Performance

ISSUED BY: S. F. Nixon, Jr., Director Rate Department (535 ol
EFFECTIVE: September 20, 1991 ' A\ )
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Adjustment, if applicable. The QF ( ) elects () does not

elect the Performance Adjustment in Appendix C.

§.2 Energy payments pursuant tg‘gections 9.1.1 znd 9.1.2 hereof
shall be subject to the delivery voltage adjustment value applicable to the
Facility and approved from time to time by the FPSC pursuvant to Appendix C.

ARTICLE X: CREDITS & CHARGES TO THE QF

]

10.1 The Company shall bil1l and the QF shall pay or receive all
charges applicable under this Agreement.

10.2 To the extent not otherwise included in the charges under
section 10.1 hereof, the Compzny shall bill and the QF shall pay or receive 2
monthly charge or credit equal to any taxes, assessments or other impositions
for which the Company mzy be liable cr relieved of as a result of its
installation of facilities in connection with this Agreement, its purchases of
Committed Capacity and -electric energy from the_QF or any other activity
undertaken pursuant to this Agreement. Such debit or credit shall not include
any zmounts; (1) for which the Company would have been 1iable or relieved of had

it generated or purchased from other sources an equivalent amount of Committed .

Capacity and electric energy based on normal value of deferral payments; or (ii)
which are recovered or later paid by the Company. '

10.3 The QF will receive a debit or a credit equal to the difference

J?\ between the way the system would have operated utilizing the aveided unit and

\a

N

X\

W

¥

the way the system actually operated with the QF. The value of the emission
credits or debits received by the QF will be the value at the time that the
credits or debits were incurred by the Company. In order to be eligible for 2
credit for sulfur dioxide emission reductions the energy provided by the QF must
be of equal value in reducing system-wide sulfur dioxide emissions as the energy

L;,/that would have been provided by the avoided unit.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1891
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ARTICLE XI: KETERIHG

fala LA R-_2_8 o

11.1 Al electric energy delivered to the Company shall be capzble
of being measured hourly at the Point of Metering. A1l electric energy delivered
to the Company shall be adjusted for losses from the Foint of Metering to the
Point of Delivery. Any additional required metering equipment to measure
electric energy and the telemetering equipment necessary to transmit such
measurements to a location specified by the Company shall be installed,
calibrated and maintained by the Company or the Transmission Service Utility,
if applicable, and 2ll related costs shall be charged to the QF, pursuant.to
Appendix A, as part of the Company’s Interconnection Facilities.

11.2 All meter testing and related billing cofrections. for
electricity sold and purchased by the Company, shall conform to the meterihg
and billing guidelines contained in FPSC Rules 25-6.052 through 25-6.060 and
FPSC Rule 25-6.;03. as they may be zmended from time to time, notwithstanding
that such guidelines apply to the utility as the seller of electricity.

m—

11.3 The QF shall have the right to install, at its own expense,
metering equipment capable of measuring energy on an hourly basis at the Point
of Metering. At the request of the QF, the Company shall provide the QF hourly
energy cost data from the Company’s systems; provided that the QF agrees to
reimburse the Company for its cost to provide such data.

ARTICLE XII: PAYMENT PROCEDURE

12.1 Bills shall be issued and payments shall be made monthly to
-the QF and by the QF in accordance with the following procedures:

12.1.1 -The capacity payment, if any, calculated for a given
month pursuant to Article VIII hereof shall be added to the
electric energy payment, if any, calculated for such month

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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pursuant to Article IX hereof. The resuiting amount, if any,
shall be tendered, with cost tabulations showing the basis for
payment, by the Company to the QF as a single payment. Such
payments to the QF shall be due and payable twenty (20)
business days following the date the meters are read.

"12.1.2 ¥hen any amount is owing from the QF, the Company shall
issue a monthly bill to the QF with cost tabulations showing
the basis for the charges. All amounts owing to the Company
from the QF shall be due and payzable t@enty (20) business days
after the date of the Company'’s billing statement. Amounts
owing to the Company for retail electric service shall be
payable in accordance with the provisions of the applicable
rate schedule. .

12.1.3 At the option of the QF, the Company will provide a
net payment or net bill, whichever s applicable, that
consolidates amounts owing to the QF with amounts owing to the

Company.

12.1.4 Except for charges for retail electric service, any
amount due and payable from either Party to the other pursuant
to this Agreement that is not received by the due date shall
accrue interest from the due date at the rate specified in
section 13.2 hereof.

ARTICLE XIII: SECURITY GUARANTIES

13.1 Within sixty (60) days after the Execution Date of this
. Agreement, the QF shall post a Security Guaranty with the Company equal to $10.00
per KN of Committed Capacity to ensure completion of the Facility in a timely
fashion as contemplated by this Agreement. This Agreement shall terminate {f
the Security Guaranty is not tendered on or before the applicable due date
specified herein. The QF shall either: (i) pay the Company a cash deposit in

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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an amount equal to the Security Guaranty; or (ii) provide the Company an
unconditional and irrevocable direct pay Tetter of credit or {i11) surety bond;
or (iv) other promise to pay such amount, (for governmental solid waste
facility), in compliance with rule 25-17.081 F.A.C. upon faiiure of the QF to
perform its obligations under this Agreement; provided that the entity issuing
such promise, the form of the promise, and the means of securing payment all

shall be acceptable to the Company in its sole discretion.

13.2 A Security Guaranty paid to the Company shall accrue interest
at a rate equal to the thirty (30) day highest grade commercial paper rate as
published in the ¥all Street Journal on the first business day of each month.
Such interest shall be compounded monthiy.

13.3 If the Facility achieves Commercial In-Service Status on or
before the Contract In-Service Date, the Company shall refund to the QF any cash
Security Guaranty paid to the Company and accrued interest within thirty (30)
days thereafter or shall cancel any other form of Security Guaranty which the
Company has accepted in lieu of a cash deposit. If this Agreement is terminated
pursuant to section 15.2, the QF shall immediately forfeit and the Company, in
lieu of any other remedies, shall retain the monies associated with any Security
Guaranty made by the QF pursuant to section 13.1 and the 1nterest. if applicable,

pursuant to section 13.2.

ARTICLE XIY: REPRESENTATIONS, WARRANTIES AND COVENANTS

. 14.1 The QF makes the following additional representations,
warranties and covenants as the basis for the benefits and obligations contained

in this Agreement:

14.1.1 The QF represents and warrants ‘that it is a
corporation, partnership or other business entity duly
organized, validly existing and in good standing under the Taws

JSSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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of the State/Cosmonwealth of Delaware and is qualified to
do business under the laws of the State of Florida.

14.1.2 The QF represents, covenants and warrants that, to the
best of the QF’s knowledge,  throughout the Term of this
Agreement the QF will be in compliance with, or will have acted
in good faith and used its best efforts to be in compliance
with, a1l laws, judicial and administrative orders, rules and
regulations, with respect to the ognership and operation of
the Facility, including but not 1limited to appliczble
certificates, licenses, permits and governmental approvals;
environmental impact analyses, and, if aphlicable, the
mitigation of environmental impacts.

14.1.3 The QF represents and warrants that it 1is not
prohibited by any JTaw or contract from entering into this
Agreement and discharging and performing all covenants and
obligations on its part to be performed pursuant to this

——— a

Agreement.

14.1.4 The QF represents and warrants that there is no pending
or threatened action or proceeding affecting the QF before any
court, governménta] agency or arbitrator that could reascnably
be expected to affect materially and adversely the ability of
the QF to perform its obligations hereunder, or which purports
to affect the legality, validity or enforceability of this

Agreement.

14.2 Al] representations and warranties made by the QF in or under
this Agreement shall survive the execution and delivery of this Agreement and

any action taken pursuant hereto.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE XV: EYENTS OF DEFAULT; REMEDIES

15.1 PRE-OPERATIONAL FYENTS OF DEFAULT

Any one or more of the following events occurring before the Contract
In-Service Date for any reason, except events caused by the Company, shall
constitute a Pre-Operational Event of Default and shall give the Company the
right, without-limitation, to exercise the remedies specified under section 15.2

hereof:

15.1.1 The QF, without a prior assignment permitted pursuant
to Article XXII hereof, becomes insolvent, becomes subject to
bankruptcy or receivership proceedings, or dissolves as a
legal business entity.

15.1.2 Any representation or warranty furnished by the QF to
the Company §s false or misleading in any material respect when
made and the QF fails to conform-to said representation or
warranty within sixty (60) days after a demand by the Company

. to do so.

15.1.3 The QF has not entered into the Transmission Service
Agreement, {f applicable, which has been approved or accepted
for filing by the FERC on or before the date specified in
Article IV hereof, as extended only pursuant to said Article

Iv. . .

15.1.4 The Construction Commencement Date has not occurred
on or before the date specified in Article 1Y hereof, as
extended only pursuant to said Article 1V.

15.1.5 The QF fails to diligently pursue construction of the
Facility after the Construction Commencement Date.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFEECTIVE: September 20, 19%1
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15.1.6 The Facility fails to achfeve Commercfal In-Service
Status on or before the Contract In-Service Date.

15.1.7 The QF fails to comply with any other material terms
and conditions of this Agreement and fails to conform to said
term and condition within sixty (60) days after a demand by

the Cempany to do so.

15.2 . REMEDIES FOR PRE-OPERATIONAL EYENTS OF
DEFAULT '

For any Pre-Operational Event of Default specified under sectjon 15.1
hereof, the Company may terminate this Agreement and retain the Security Guaranty
pursuant to section 13.3.

15.3 OPERATIONAL_EVENTS OF DEFAULT

Any one or more of the following events except events caused by Force
Hajeure Events unjess otherwise stated, occurring on or after the Contract In-
Service Date shall constitute an Operational Event of Default by the QF and shall

give the Company the pight, without limitation, to exercise the remedies under

section 15.4 hereof:

15.3.1 The QF fails upon request by the Company pursuant to
section 7.4 hereof to re-demonstrate the Facility’s Commercial
In-Service Status to the satisfaction of the Company.

15ﬁ3.2 The hF fails for any reason, including Force Majeure
Events, to qualify for capacity payments under Article VIII
hereof for any consecutive twenty-four (24) month period.

15.3.3 The QF fails to perform or comply with any other
material terms and conditions of this Agreement and fails to

1SSUED BY: S, F, Nixon, Jr., Director Rate Department
EFFECTIYE: September 20, 1991

o
o




SECTION HO. IX
ORIGINAL REISSUE SHEET NO. 9.528

confoerm to said term and condition within sixty (60) days
after a demand by the Company to do so. )

15.3.4 The QF, without a prior assignment permitted pursuant
to Article XXII hereof, becomes insolvent, becomes subject to
bankrubtcy or receivership proceedings, or dissolves as a
Tegal business entity.

15.4 REMEDIES FOR OPERATIONAL EVENTS
OF DEFAULT ‘

For any Operational Event of Default specified under section 15.3
hereof, the Company may, without an election of remedies to the exclusion of
other remedies, take any of the following actions:

15.4.1 Allow the QF a reascnable opportunity to cure the
Operational Event of Default and suspend its capac'ity payment
obligations vpon written notice—whereupon the QF shall be
entitled only to energy payments calculated pursuant to section
9.1.1 hereof. Thereafter, if the Operational Event of Default
is cured: (i) capacity payments shall resume and subsequent
energy payments shail be paid pursuant to section 9.1.2 hereof;
and (ii) the On-Peak Capacity Factor and the Total Capacity
Factor shall be calculated on the assumption that the first
full month after the Operational Event of Default is cured is
the first month that the performance criteria are imposed.

15.4.2 Terminate this Agreement.

15.4.3 Exercise all remedies available at law or in equity.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991 .
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ARTICLE X¥I: PERMITS

The QF hereby agrees to seek to obtain, at its sole expense, any and
311 governmental permits, certificates, or other authorization the QF is required
to ohtain as a prerequisite to engaging in the activities provided for in this

The Company hereby agrees, at the QF’s exﬁense, to seek to obtain

Agreement.
or other authorization the

any and all governmental permits, certificates,
Company is required to obtain as a prerequisite to engaging in the activities

provided for in this Agreement. '

ARTICLE XVII: INDEMNIFICATION

The QF a2grees to indemnify and save harmless the Company and its
" employees, officers, and directors against any and all Ifabi]ity, loss, damage,
~ costs or expense which the Company, its employees, officers and directors may

hereafter incur, suffer or be required to pay by reason of negligence on the part
of the QF in performing its obligations pursuant to.this Agreement or the QF’s
failure to abide by the provisions of this Agreement. The Company agrees to
indemnify and save harmless the QF and {ts employees, officers, and directors
against any and all 1iability, less, damage, cost or expense which the QF, its
employees, officers, and directors may hereafter incur, suffer, or be required
to pay by reason of negligence on the part of the Company in performing its E
obligations pursuant to this Agreement or the Company’s fajlure to abide by the
provisions of this Agreement. The QF agrees to include the Company as 2an
additional insured in any 1§ability insurance policy or policies the QF obtains
to protect the QF’s interests with respect to the QF’s indemnity and hold
harmless assurance to the Company contained in Article XVII.

I1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE XYIII: EXCLUSION OF THCIDENTAL,
‘ CONSEQUENTIAL, AND IWDIRECT ODAMASES

Heither Pzrty shall be 1lizble to the other for incidental,
consequential or indirect damages, including, but not limited to, the cost of
replacement capacity and energy, whether arising in contract, tort, or otherwise.

ARTICLE XiX: INSURANCE

The provisions of this Article does not apply to a QF whose Facility
is not directly interconnected with the Company’s .system.

19.1 In addition to other insurance carried by the QF in accordance
with the Agreement, the QF shall deliver to the Company, at least fifteen (15)
days prior to the commencement of any work on the Company’s Interconnectjon
Facilities, a certificate of insurance certifying the QF’s coverage under 2
1iability insurance policy issued by a reputable insurance company authorized
to do business in the State of Florida naming the QF as a named insured and the
Company as 2n additional named insured, which policy shall contain a broad form
contractual ‘endorsement specifically covering ljabilities arising out of the
interconnection with the Facility, or caused by the operation of the Facility .
or by the QFfs._fajlure to maintain the Facility in satisfactory and safe

operating condition.

19.2 The insurance policy providing such coverage shall provide
public 1iability insurance, including property damage, in 2n amount not less than
$1,000,000 for each occurrence which can be exceeded by the QF. The required
insurance policy shall be endorsed with a provision requiring the insurance
company to notify the Company at least thirty (30) days prior the effective date
of any cancellation or material change in the policy.

I1SSUED BY: S. F. Nixon, Jr., Director Rate Department
- EFFECTIYE: September 20, 1991
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18.3 The QF shall pay all premiums and other charges due on said

jnsurance policy and shall keep said policy in force during the entire period

of interconnection with the Company.

ARTICLE XX: FORCE MAJEURE

20.1 If either Party because of Force Majeure Event is rendered -
wholly or partly unable to perform its obligations under this Agreement, other
than the obligation of that Party to make payments of money, that Party shall,
except as otherwise provided in this Agreément. be excused from whatever
performance is affected by the Force Majeure Event to the extent so affected,

provided that:

20.1.1 The non-performing Party, as scon as possible after
it becomes aware of its inability to perform, shall declare
a Force Majeure Event and give the other Party written notice
of the particulars of the occur;;nce(s), including without
limitation, the nature, cause, and date and time of
commencement of the occurrence(s), the anticipated scope and
duration of any delay, 2nd any date(s) that may be affected

thereby.

20.1.2 The suspension of performance is of no greater scope
and of no longer duration than is required by the Force Hajeure

Event.

20.1.3 Obligations of either Party which arose before the
occurrence causing the suspension of performance are not
excused as a result of the occurrence.

20.1.4 The non-performing Party uses its best efforts to
remedy its inability to perform with all reasonable dispatch;

ISSUED 8Y: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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provided, however, that nothing contained herein shall require
the settlement of any strike, walkout, lockout or other labor
dispute on terms which, in the sole judgment of the affected
Party, are contrary to its interests. It {is understood and
agreed that the settlement of strikes, walkouts, lockouts or
other labor disputes shall be entirely within the discretion

of the affected Party.

20.1.5 ¥hen the non-performing Party is zable to resume
performance of its obligations under this Agreement, that Party
shall so notify the other Party in writing.

20.2 Unless and until the QF tempoéari]y'redesignates the Committed
Capacity pursuant to section 7.5 hereof, no capacity payment obligation pursuznt
.to Article YII hereof shall accrue during any period of a declared Force Majeure
Event pursuant to section 20.1.1 through 20.1.5. During any such peried, the
Company will pay for such energy as may be received and accepted pursuant to

tsection 9.1.1 hereof. -

20.3 If the QF temporarily or permanently redesignates the Committed
Capacity pursuant to section 7.5 hereof, then capacity payment obligations shall
thereafter resume at the applicable redesignated level and the Company will
resume energy payments pursuant to section 9.1.2 hereof.

ARTICLE XXI: FACILITY RESPONSIB AND_ACCESS

21.1 Representatives of the Company shall at all reasonable times

have access to the Facility and to property owned or controlled by the QF for

_the purpose of inspecting, testing, and obtaining other technical information
deemed necessary by the Company in connection with this Agreement. Any

inspections or testing by the Company shall not reljeve the QF of its obligation

to maintajn the Facility.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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21.2 In no event shall any Company statement, representation, or

lack thereof, either express or {mplied, relfeve the QF of its exclusive

responsibility fer the Facility and its exclusive obligations, if apolicable,

with the Transmission Service Utility. Any Company inspection of property or

equipment owned or controlled by the QF or the Transmission Service Utility, or
any Compzny review of or consent to the QF’s or the Transmission Service
Utility’s plans, shall not be construed as endorsing the design, fitness or

operation of the Facility or the Transmission Service Utility’s equipment nor
as a warranty or guarantee. ! '

| 21.3 The QF shall reactivate the Facility and shall arrange for the
Transmission Service Utility’s delivery of electric energy to the FPoint of
Delivery at its own expense if either the Facility or the équipment of the
Transmission Service Utility is rendered inoperable due to actions of the QF or
its agents, or a Force Majeure Event. The Company shall reactivate the Company’s
Interconnection Facilities at its own expense if the same are rendered inoperable
due to actions of the Company or its agents, or a Force Majeure Event.

—

ARTICLE XXIT: SUCCESSORS AND ASSIENS

Neither Party shall have the right to assign its obiigations.
benefits, and duties without the consent of the other Party, which shall not be

unreasonably withheld or delayed.

ARTICLE XXIIT:  DISCLAIMER

In executing this Agreement, the Company does not, nor should it be
construed to, extend its credit or financial support for the benefit of any third
parties lending money to or having other transactions with the QF or any assignee
of this Agreement, nor does it create any third party beneficiary rights.
-Nothing contained {n this Agreement shall be construed to create an association,
trust, partnership, or joint venture between the Parties. Ho payment by the

ISSUED BY: S. F. Nixoen, Jr., Director Rate Department
EFFECTIVE: September 20, 1591
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Company to the QF for energy or capacity shall be construed as payment by the
Company for the acquisition of any cwnership or property interest in the

Facility.

ARTICLE XX1V: XAIYERS

_ The failure of either Party to insist in any one or more instances
upon strict performance of any of the provisions of this Agreement or to take
advantage of any of its rights under this Agreement shall not be construed as
a general waiver of any such provision or the relinquishment of any such right,
but the same shall continue and remain in full force and effect, except with

respect to the particular instznce or instances.

- ARTICLE XXV: COXPLETE AGREEMENT

The terms and brovisions contained in this Agreement constitute the
entire agreement between the Parties and shall supersede all previous
comnunications, representations, or agreements, either verbal or written, between
the Parties with respect to the Facility and this Agreement.

ARTICLE XXVI: COUNTERPART

This Agreement may be eiecuted in any number of counterparts, and
each executed counterpart shall have the same force and effect as an original

instrument.

ARTICLE XXVII: COMMUKICATIONS

27.1 Any non-emergency or operational notice, request, consent,
payment or other communication made pursuant to this Agreement to be given by
one Party to the other Party shall be in writing, either personally delivered
or maijed to the representative of said other Party designated in this section,

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991 '
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and shall be deemed to be given when recefved. Hotices and other communications
by the Company to the QF shall be addressed to:

Panda-Rathleen
4100 Spring Valley
Suite 1001

Dallas, TX 75244

Notices to the Company shall be addressed to:

Florida Power Corporation
P. 0. Box 14042
St. Petersburg, FL 33733

27.2 Communications made for emergency or operational reasons may
be made to the following persons and shall thereafter be confirmed promptly in

writing.

To The Company: System Dispatcher on Duty
Title: System Dispatcher

Telephone: (813)866-5888
Telecopier: (813)384-7865

To The QF: Hame _Hans R. van Ruilenbugygy -
Title: _ President
Telephone:  (214)980-7159

Telecopier: (214 ) 980-6815

27.3 Either Party may change its representatives in sections 28.1
or 28.2 by prior written notice to the other Party.

ISSUED BY: S. F. Nixon, Jr., Director Rate Departmént
EFFECTIVE: September 20, 1991 ‘
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27.4 The Parties’ representatives desfgnated above shall have full
authority to act for their respective principals in all technical matters
relating to the performance of this Agreement. However, they shall not have the
authority to zmend, modify, or waive any provision of this Agreement.

ARTICLE XXV111: SECTION HEADINES FOR COHYEWIENCE

Article or section headings appearing in this Agreement are inserted
for convenience only and shall not be construed as jinterpretations of text.

ARTICLE XXIX: GOVERNING LAW

The interpretation and performance'of this Agreement and each of its
provisions shall be governed by the laws of the State of Florida.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1951
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IH KITHKESS WHEREOF, the QF and the Company have caused this Agreement
to be executed by their duly authorized representatives on the 'day and year

first above written.

ATTEST:
) K\J\‘LEBWD%W\M

ISSUED BY: S. F. Nixen, Jr.,
EFFECTIVE: September 20, 1991

The Qualifying Facility:

Panda-Kathleen L_P.

]

By: PANDA-FATHLEEN CORECRATTION

Title

*e

Robert Carter, Chairman

Date: .\Q-l-\- -S \

The Company:

Title: tE7E€

AGoSTiNG

‘/!Cé = %E.rrpéﬂ 7

-‘é?/

Date: -2

Director Rate Department

f

S approvVE
Date 2~ 25/ %
By 222

fotre) (P s
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APPENDIX A

IKTERCONKECTION SCHEDULIKG AXD COST RESPOKSIBILITY

1.0 Purpose.

This appendix provides the procedures for the schedu]ing of
construction for the Company’s Interconnection Facilities as well as the cost
responsibility of the QF for the payment of Interconnection Costs. This appendix
applies to all QF's, whether or not their Facility will be directly
interconnected with the Company’s system. All requirements contained herein
shall apply in addition to and not in lieu of the provisions of the Agreement.

cm— e

2.0 Submission of Plans and Development of

Interconnection Schedules and Cost Estimates.

2.1 Ho later than sixty (60) days after the Execution Date, the
QF shall specify the date it desires the Company’s Interconnection Facilities
to be avajlable for receipt of the electric enpergy and shall provide 2
preliminary written description of the Facility and, if applicable, the QF’s
anticipated arrangements with the Transmission Service Utility, including without
limitation, a one-Tine diagram, anticipated Facility site data and any additional
facilities anticipated to be needed by the Transmission Service Utility. Based
upon the ‘information provided, the Company shall develop preliminary written
Interconnection Costs and scheduling estimates for the.Company’s Interconnection
Facilities within sixty (60) dzys after the information is provided. The
schedule developed hereunder will indicate when the QF’s final electrical plans
must be submitted to the Company pursuant to section 2.2 hereof.

1SSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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2.2 The QF shall submit the Fecility’s final electrical plans and
all revisions to the infermaticn previously submitted under section 2.1 hereof
to the Company no later than the date specified under section 2.1 hereof, unless
such date is modified in the Company’s reasonable discretion. Based upon the
information provided and within sixty (60) days after the information is
provided, the Company shall update its written Interconnection Costs and schedule
estimates, provide the estimated time period required for construction of the
Company’s Interconnection Facilities, &nd specify the date by which the Company
must receive notice from the QF to initiate construction, which date shall, to
the extent practical, be consistent with the QF’s schedule for delivery of energy
into the Company’s system. The final electrical plans shall _include the
following information, unless all or a portion of such information is waived by

the Company in its discretion:

a. Physical tayout drawings, including dimensions;

b. A1l associated equipment specifications and characteristics
including technical parameters, Fatings, basic impulse leveis,
electrical main one-1ine diagrams, schematic diagrams, systea
protections, frequency, voltage, current and interconnection
‘distance; i

¢, Functional and logic diagrams, control and meter diagrams,
conductor sizes and length, and any other relevant data which
might be necessary to understand the Facility’s proposed systen
and to be able to make a coordinated system;

d. Power requirements in watts and vars;

e. Expected radio-noise, harmonic generation and telephone
interference factor;

f. Synchronizing methods; and

g. Facility operating/instruction manuals.

h. 1f applicable, a detailed description of the facilities to be
utilized by the Transmission Service Utility to deliver energy

to the Point of Delivery.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIYE: September 20, 1991
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2.3 Any cubsequent change in the final electric2l plans shall be
submitted to the Company and it is understood and agreed that any such changes
m2y affect the Company’s schedules and Interccnnection Cests as previocusly

estimated.

2.4 The QF shall pay the actual costs incurred by the Compzny to
develop 211 estimates pursuant to section 2.1 and 2.2 hereof and to evaluate any
changes proposed by the QF under seétion 2.3 hereof, as such costs are billed
pursuant to Article XII of the Agreement. At the Company’s option, advance
payment for these cost estimates may be required, in which event the Company will
issue an adjusted b)) reflecting actual costs following completion of the cost

estimates.

2.5 The Parties agree that any cost or scheduling estimates
provided by the Company hereunder shall be prepared in good faith but shall not
be binding. The Company may modify such schedules as necessary to accommodate
contingencies that affect the Company’s 2bility to-initiate or complete the
Company’s Interconnection Facilities and actual costs will be used as the basis

_for all final charges hereunder.

3.0 Payment Obligations for Interconnection Costs.

3.1 The Company.shall have no obligation to initiate construction
of the Company’s Interconnection Facilities prior to a written notice from the
QF agreeing to the Company’s interconnect%nn desibn requirements and notifying
the Company to initiate its activities to construct the Company’s Interconnection
Facilities; provided, however, that such notice shall be received not later than
the date specified by the Company under section 2.2 hereof. The hF shall be
Tiable for and agrees to pay all Interconnection Costs incurred by the Company

on or after the specified date for initiation of construction.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991 ,
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3.2 The QF agrees to pay all of the Company’s zctual
Interconnection Costs as such costs are incurred and billed in accordance with
Article XII of the Agreement. Such zmounts shall be billed pursuant to section
3.2.1 if the QF elects the payment option permitted by FPSC Rule 25-17.087{4).
Otherwise the QF shall be billed pursuant to secticn 3.2.2.

3.2.1 Upon 2 shewing of credit worthiness, the QF shall
have the option of meking monthly installment
payments for Interconnection Costs over a period
no Tonger than thirty six (36) months. The period
selected is 36 months. Principal payments
will be based on the estimated Interconnecticn
Costs less the Interconnection Costs Offset,
divided by the repayment period in months to
determine the monthly principal payment. Payments
will be inveoiced in the-first month following first
incurrence of Interconnection Costs by the Company.
Invoices to the QF will inciude principal payments
plus interest on the unpaid balance, if any,
calculated at a rate equal to the thirty (30) day
highest grade commercial paper rate as published
in the ¥all Street Journal on the first business
day of each month. The final payment or payments
will be adjusted to cause the sum of principal
payments to equal the actual Interconnection Costs.

3.2.2 ¥hen Interconneétion Costs are jncurred by the
Company, such costs will be billed to the QF to
the extent that they exceed the Interconnection

Costs Offset.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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3.3 If the QF notifies the Company in writing to interrupt or cease
interconnection work 2t any time and for 2ny reason, the QF shall nonetheless
be obligated to pay the Company for all costs incurred in connection with the
Company’s Interconnection Facilities through the date of such notification and
for all additional costs for which the Company is responsible pursuant to binding

contracts with third parties.

4.0 Payment Obligations for Operation, Maintenapce and Repair
of the Company’s Interconnection Facilities

The QF also agrees to pay monthly through the Term of the Agreement

for all costs associated with the operation, maintenance and repair of the

Company‘s Interconnection Facilities, based on a percentage of the total

Interconnection Costs net of the Interconnection Costs Offset, as set forth in

Appendix C.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIYE: September 20, 1991
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-

APPENDIX B S{—e

PARALLEL OPERATIRG PROCEDURES

1.0 Purpose

This append\x provides general operating, test1ng. and inspection

procedures intended to pronote the safe parallel operation of the Facility with

the Company’s system. All requirements contained herein shall apply in addition

to and not in lieu of the provisions of the Agreement.

2.0 Schematic Dizqram

Exhjbit B~1, attached hereto and made a_part hereof, is a schematic
diagram showing the major circuit components connecting the Facility and the
Company’s [substation] and showing the Point of Delivery and the Point of
Metering and/or Point of Ownership, if different. A1l switch number designations
initially left blank on Exhibit B-1 will be inserted by the Company on or before
the date on which the Facility first operates in parallel with the Company’'s

system.

3.0 Operating Standards

3.1 The QF and the Company'ﬁﬁll independently provide for the safe
operation of their respective facilities, including periods during which the
other Party’s facilities are unexpectedly energized or de-energized.

3.2 The QF shall reduce, curtail, or interrupt electrical
generation or take other appropriate action for so long as it is reasonably

necessary, which in-the judgment of the QF or the Company may be necessary to

I1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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operate and maintain a part of either Party’s system, to address, if applicable,

zn emergency on either Party’s systenm.

3.3 As prcvided in the Agreement, the QF shall not operate the
Facility’s electric generation equipment in parallel with the Company’s system
without prior written coensent c¢f the Company. Such consent shall nct be given
until the QF has satisfied all criteria under the Agreement and has:

(i) submitted to and received consent from the Company of its as-built
electrical specifications;

(i) demonstirated to the Company’s satisfaction that the'Facility is in
compliznce with the insurance requirements of the Agreement; and

(iii) demonstrated to the Company’s satisfaction that the Facility is in
compliance with all regulations, rules, orders, or decisions of any
governmental or regulatory authority having jurisdiction over the
Facility’s generating equipment or the operation of such equipment,

3.4 After any approved Facility modifications are completed, the

QF shall not resume paralliel operation with the Company’s system until the QF.

has demonstrated that it is in compliance with all the requirements of section
4.2 hereof.

3.5 The QF shall be responsible for coordination and
synchronization of the Facility’s equipment with the Company’s electrical systenm,
and assumes all responsibility for damage that may. occur from improper
coordination or synchronization cf the generator with the utility’s system.

3.6 The Company shall have the right to open and lock, with a
Company padlock, manual disconnect switch numbers(s) and isolate the
Facility’s generation system without prior notice to the QF. To the extend

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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prior notice shall be given. Any of the following

conditions shall be cause for disconnection:

1'

Company system emergencies and/or maintenance repair and
construction requirements;

hazardous conditions existing on the Facility’s
generating or protective equipment &s determined by the
Companys;

adverse effects of the Fac111ty s generation to the
Company’s other electric consumers and/or system as
determined by the Company; -

failure of the QF to meintain any required insurance;

or
fajlure of the QF to comply with any existing or future

regulations, rules, orders or decisions of any

governmental or regulatory-authority having jurisdiction
over the Facility’s electric generating equipment or the
operation of such equipment.

3.7 The Facility’s electric generation equipment shall not be
operated in parallel with the Company’s system when auxiliary power is being
provided from a source other than the Facility’s electric generation equipment.

3.8 Heither Party shall operate switching devices owned by the
other Party, except that the Company may open the manual disconnect switch(s)

number(s)

owned by the QF pursuant to section 3.6 hereof.

3.9 Should one Party desire to change the operating position of
a switching device owned by the other Party, the following procedures shall be

followed:

ISSUED BY:
EFFECTIVE:

S. F. Nixon, Jr., Director Rate Department
September 20 1991
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(1)

(i1)

(iv)

from service -for maintenance or construction requirements,
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The Party requesting the switching change shall crally agree with
an authcrized representative of the other Party regarding which
switch or switches zre to be cperated, the requested position of ezch
switching device, and when each switch is to be operated.

The Party performing tha requested switching shall notify the
requésting Party when the requested switching change has been

completed.

Neither Pzarty shall rely solely on the other party’s switching device
to provide electrical isolation necessary for personnel safety. Each
Party will perform work on its side of the Point of Ownership as if
its facilities are energized or test for voltage and install grounds

prior to beginning work.

Each Party shall be responsible for returning its facilities to
approved operating conditions, including removal of grounds, prior
to the Company authorizing the restoration of parallel operation.

The Company shall install one or more red tags similar to the red
tag shown in Exhibit B-2 attached hereto and made a part hereof, on
all open switches. Only Ca-npariy personnel on the Company’s switching
and tagging list shall remove and/or close any switch bearing a
Company red tag under any circumstances.

3.10 Should any essential protective equipment fail or be removed
the Facility’s

electric generation equipment shall be disconnected from the Company’s system.
To accomplish this disconnection, the QF shall either (i) open the generator

brezker number(s) :

1SSUED BY:
EFFECTIVE:

or (ii) open the manuval disconnect switch number(s)

5. F. Nixon, Jr., Director Rate Department
September 20, 1891
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3.10.1 If the QF elects option (i}, the breaker assembly shall
be opened and drawn out by QF personnel. As promptly as
practicable, Company personnel shall install a Company padiock
and a2 red tag on the breaker enclosure door.

3.10.2 If the QF elects option (ii), the switch shall be opened
iby QF personnel or by Company personnel and, as promptly as
practicable, Company personnel will install a Company padlock
and a red tag. '

4.0 Inspection and Testing

4.1 The inspection and testing of all electrical relays governing
the operation of the generator’s circuit brezker shall be performed in accordance
with manufacturer’s recommendations, but in no case less than once every 12 -
months. This inspection and testing shall include, but not be 1imited to, the
following: ' )

(1) electrical checks on all relays and verification of settings
electrically; '

(1) ~ cleaning of all contacts;

(ii1) complete testing of tripping mechanisms for correct operating
sequence and proper time intervals; and

(iv) visuval inspection of the general condition of the relays.
ISSUED BY: S. F. Nixon, Jr., Director Rate Department

EFFECTIVE: September 20, 1991
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4.2 In the event that any essential relay or protective equipment
is found to be inoperative or in need of repair, the GF shall notify the Company
of the problem and cease parallel operation of the generator until repairs cr
replacements have been made. The QF shall be responsible for maintaining records
of all inspections and repairs and shall make said records available to the

Company upon request.

4.3 The Company shall have the right to operate and test any of
the Facility'’s protective equipment to assure accuracy and proper operation.
This testing shall not relieve the QF of the responsibility to assure proper
operation of its equipment and to perform routine maintenance and testing.

5.0 Hotification

5.1 Communications made for emergency or operational reasons may
be made to the following persons and shall thereafter be confirmed promptly in

writing:

To The Company: - System Dispatcher on Duty
Title: System Dispatcher

Telephone: (8]13)}866-5888
Telecopier: (813)384-7865

To The QF: Name Panda:;athleen.L.P.
Title: Robert Carter Chairman

Telephone: (214)980-7159
Telecopier: (2140)980-6815

[}

: 5.2 Each Party shall provide as much notification as practicable
to the other Party regarding planned outages of equipment that may affect the

other Party’s operation.

ISSUED BY: S. F. Nixon, Jr.; Director Rate Department
EFFECTIVE: September 20, 1991
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EXHIBIT B-1

Exhibit B-1 will be unique for each Facility and must be complete prior to
parallel operation with the Company.

ISSUED BY: S. F. Hixon, Jr., D1rector Rate Department
EFFECTIYE: September 20, 1991
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1SSED 8Y: $. F. Wizxon, Jr., Director Rate Dcpartwent

EFFECTIVE: Septevber 20, 1791

543




SECTIoM #0. IX

o e ‘ . ¢ UGIKAL REISOE SEET MO, 9710
APPEWDIX €
RATES
SCHEDRLE 1
SIMART OF STAMDARD OFFER AVAILABILITY Foge 1 of 1

PAYMENT OPTION STARTING

DESICNATED , AVAILAELE
AVOIOED CAPACITY EARLY
UNIT i d NORNA ARLY LEVEL12ED a LEVELI2ED
1997 Cotxmtion Turbine 8 1997 1994 - 1996 1957 1994- 1998

15S%D BT; S. F. Mixon, Jr., Director Rate Departsent

EFFECTIVE DATE: Scptember 20, 1971 544
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’PEDIX €
RATES

SCREDAE 2
CENERAL IKFCRMATION FCR 1997 COGUSTION TURSIXE )T Page 1 of 1

GEWERAL
YEAR OF AVOIDED WNIT = 997 :
AVOIDED UNIT REFERENCE PLAKT = BARTOW CT WIS

INVESTRENT DATA
TOTAL €2ST, DIRECT + AFWOC, IN 1/f1 $'s = 3398.33/xV

ANNUAL ESCALATION RATE OF PLANT (2578 = 5.iCX
ECONOMIC PLAKT LIFE = 20 YEARS

OPERATING CATA
AVOIDED UNIT FIXED X COSTS IN 1/P1 S'sp = 36,1B/KW/TR

AVDIDED UNIT VARIABLE OLM COSTS IN 1/P1 S's = $9.83/H
AKMUAL ESCALATION RATE OF OOM COSiS = S5.10%

MINIMN OH-PEAC CAPACITY FACTOR = 90,0 -
RINDR TOTAL CAPACITY FACTOR = 42.0%

STSTEX VARIABLE OZX COSTS IN 1/91 S's = 30.675/9M
AVOIDED WMIT KEAT RATE = 11,810 S7U/0wH

TIPE OF FUEL = DISTILLATE

DN+PEAE RIIRS
(1) FOR IME CALENDAR MONTHS OF NOVEMBER THROUGK MARCN,
AL BATS: 6:00 AN, 10 12;:00 NOOM, AND
§:00 P.N, 30 10:00 P.M.
* (2) FOR THE CALENDAR MOKTKES OF APRIL THROUGH OCTO3ER,
ALL DAYS: 11:00 A.M. 71O 10:00 P.M.

FINANCIAL DATA
K FACTOR (MID TEAR) = 11,5259
. UTILITY DISCOMNT RATE = 9.96X

1SSED BY: $. F. NKizon, Jr., Director Rate Depariment

EFFECTIVE DATE: September 20, 1991
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APPEWIX C
KATES
SCHEDULE 3
Payments for Avoided 1997 Comtrxtion Turbire Unit Poge 1 of S
{1 (2). (&4 TP :

CAPACITY PAYMENT < 3/KW/MONTH

CONTRACT WORMAL PAYMERT OPTION
YEAR [=T] ) CAPITAL I0%AL
19¥7 0.71 5.28 5.79
1998 0.75 5.33 6.03
1999 0. 5.60 6.39
2009 0.3 5.9 6.72
2001 0.37 é.19 7.06
2002 o.M 6.51 7.42
2003 0.94 6.34 7.830
2004 1.01 7.19 2.20
2005 1.06 7.56 8.62
2006 1.11 7.95 9.06
2007 1.17 a.3s 9.52
2008 1.23 3.78 —10.
2009 1.29 .23 10.52
2010 1.36 ?.69 11.05
2011 1.43 10.19 11.62
2012 i.50 0.7 12,21
2013 1.58 11.25 12.83
2034 1.65 11,83 13.49
2015 1.74 12.43 16.17
2016 1.83 13.07 14.90

NOTE:Above payments calcoulated In accordamce with forsulas set forth in FPSC lule_—is-lfjﬁ_é-nths‘)“.
Payment shall be adjusted by multiplying factor for On-Pesk Capscity factor determined {n Schedule 3. -

I1SSJED BY: $. F. aixon, Jr., Director kate Deperiment

EFFECTIVE DATE: Septesber 20, 1991
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CONTRACT
YEAR

1994
1995
1956
9T
1958
1999
2000
2001
2002
2003
2004
2005
2006
2007
2003
2009
2010
2011

202
2013
2014

2015

2016

1SSUED BY:

SECTICHN WO,
ORiCiKAL XEISRE SEEET md, 9.73%

1X

APPENOIX C
RATES
SCHEDULE 3
Paymerits for Avoided 1997 Combmtion Turbine Unit Pege 2 of 5§
v
1 (2) t3) [C)] (5) (&) (7} (8) %) (10)
CAPACITY PATHENT =« S/CW/HONTH
EARLY PAYKEXT OPTION
STARTING 1768 STARTIRG 1798 STARTING 1794
oiM CAPITAL TOTAL [>T} CAPITAL 10144 obx CARITAL 1074
o . o - - D.49 3.52 £.01
- = - 0,56 31.95 &.52 0.52 31.69 £.21
0.43 L.48 5.1 0,53 £.17 &.75 0.54 3,29 L.L3
0.64 &.7% $.37 0.81 £.39 5.00 0.57 L.08 &85
0.49 &.96 5.45 0.45 &.560 5.25 0.463 £.29 L.29
0.73 5.20 5.93 0.68 &.54 5.52 0.63 £.51 S.14
0.77 5,47 &.24 8.71 $.09 5.80 D.&66 &.74 5.40
0.81 8.7 6.55 0.7% 5.4 6.09 0.70 £.98 5.63
0.85 &.04 5,89 0.79 $.42 6.41 0.73 $.26 8.97
0,39 6,38 7.24 0,23 5.%0 6.73 D.77 5.50 6.27
0.94 6.67 7.6% 0.87 .21 7.08 0.81 5.78 5.59
0.98 7.02 2.00 0.%1 $.5% 7.44 0.85 6.08 6.93
1.03 7.38 8.4% 0.96 6.568 7.22 0.90 6.33 7.28
1.09 7.74 5.13 1.01 7.20 8.2 0.7 &.71 7.65
1.%6 8.9 9.28 1.08 7.57 3.43 0.9 7.05 8.06
.20 8.56 ?.76 .12 T.95° 9.07 1.04 7.41 8.45
1.26 ?.00 10.26 1.17 8.37 9.54 1.09 7.79 3.38
1.33 P.45 10.78 1.2% 8.7 10.02 1.15 3.19 .34
1.39 .94 11.33 1.30 .3 10.53 1.21 8.60 9.31
1.48 10,45 11.91 1.36 e.7 11.07 1.27 ?.06 19.3%
1.54 10.97 12.51 1.43 w02 11.64 1.33 ?.51 . 10,84
1.62 11.53 13.185 1.50 10.73 12.23 1.40 ?.7¢ 11.39
1.70 12.12 3.2 1.58 11.27 12.88 1.47 10.50 11.97

NOTE: Above payments caleulated in sccordance with forrulss set forth

in FPSC 2ule 25-17.0832¢S). Paymenit  shall be odjusted by

nultiplying facter for On-Pesk Copacity Factor detersined

Schedule 7.

$. F. Nizen 2r., Director Xste Department

EFFECTIVE DATE:

Septecber 20, 1991
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APPEWIX C
RAYTES
SCHEDULE 3 .
Prywents for Avoided 1797 Combaxtion Turbine tnit Pope 3 of §
(%) (2 3 1L}

CAPACITY FATKENT - S/70W/MONTIN

COWTRACT LEVELIZED PAYKENT OP1]ON
YEAR cLx CAP]IAL TO7AL
1997 9.71 7.28 7.99
1998 0.75 7.28 2.03
1999 0.79 7.28 8.07
2000 0.23 7.28 a1
2001 0.37 7.28 8.15
20c2 0.51 7.28 8.19
2003 0.96 7.28 8,24
2094 1.01 7.28 3.29
2005 1.08 7.28 8.34
2006 1.11 7.28 _8.3¢9
2067 .17 7.28 8,45
2008 1.3 T7.28 a1
2009 1.29 7.28 8.57
2010 1.36 7.28 8.54
2911 1.43 7.28 an
2012 1.50 7.28 .78
2013 1.58 7.28 8.8
2014 1.48 7.28 3.9
2015 1.74 7.28 9.02
2016 1.23 7.28 9.11

ROTE: Above peyments calculated in sccordance with formulas set forth
in FPSC  Rule 25-17.0432(5). Payment szhall be adjusted by
mAtiplyfng ~ fatlor for On-Peak Capacity Facter deterained In

Schedule 7.

ISRED BTz $. F. Nixen, Jr., Director Iate Department

EFFECTIVE DATE: Septecher 20, 1991
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Pryments for Avoided 1997 Combzstion Tuwbine thit

(H

CONTRACT
YEAR
—il

197

1999
2000
2001
2002
2003
2004
2005
2005
2007
2028
2009
2010
2011
2012
2013
2014
2015
2016

NOTE: Informetion provided abeve s esticated.
determined In accorcdamce with FPSC Rule 25-17.0B32(4).

1SSED BY: $. F. Xixon, Jr., Director Rate Deper tment

EFFECTIVE DATE:

Septeaber 20, 1951

(23 3 %)

EWERGY FATNENT - S/MuN
(ESTIMATED)

Furi o, J1OTAL
52.63 1,03 53.65
5$5.82 1.c8 56.99
53.70 1.13 54.83
.58.78 1.19 9.97
$6.42 1.25 57.67
62.36 1.32 63.68
&5.46 1.18 67.54
T2.25 1.45 73.70
w.70 1.53 81.23
23.76 1.61 —e539
58.04 1.£9 29.73 .
$2.53 1.7 $4.30
97.25 1.86 PP.11
162.20 1.96 104.156
WT.e2 2.06 109.48
12.90 2.3 115.06
118,85 2.27 120.%92
12:.70 2.39 127.09
131,04 2.51 133.57
137.75 2.4 140.39

Actual payment shall be

Page 5 of S
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RATES

SCHEXMRE 4

Copncity Prywment Adjustment for On-Peak Ceacwcity Factore

o.p.C.F.

Greater than or Equal to
the Camitted 0.P.C.F,

fFrom 50.CX teo

SECTIoN wO. IX

RICIXAL EEISRE DEET m), P70

Pape 1 of 1

CAPACITY PATRENT
ADJUSTHENT
MULTIPLYING
FACTOR

1.0

0.r.C.F.

© the Comnitted 0.P.C.F.

Camitted .O.P.C-F-.

Selow 50.0%
NDIE: O.P.C.F. = On-Peak Capacity Fector
ISRED Yz  S. F. ¥fxon, Jr., Zste Depariment
EFFECTIVE:  September 20, 1991



If a oualifying Faclifty elects
Contract, the followimg foroula
all hours in the month:

-t o
z

for | = Sra b

Where:
PERADY; =
U
o =
cF =
EP1 =
EP2 =

SECTICHM WO, X
RICIXAL EE)ISSE OEET w0, 9,750

KPPENDIX C
EATES

STREDULE 5

Coticrwl Ferformarce Adjustment Pege 1 of 1

the Perforrarce Adjustrment provision of Article IX {n the Starctard Offer
shall be caleulated ecach month afrer the Contragt In-Service Cate fer

- QO bl s 7 -
o F T e Bumile S ot

744 -4 A 1 Ay #¢

d
PERAD = mag - (T x 1.0 hr. x{CEF100)] x (EPN - EPZ) -
1 Vs

the Performance Adjustment for hour f.

the hourly enerpy dellvered to the Cotpany by the OF during hour .

the OF't Comitted Cepacity in BV,

If the OF's Cn-Peak Capacity Factor (%) {z 50.0% or greater, then CF equals the lesser
of (2) the avolded unit Minfrm On-Pesk Capecity Factor (X) eor (b) the oF's On-Pesk
Capacity Factor (X); {f the QF's On-Pesk Capecity Factor is less than 50.0%, then CF

ecpals zero.
the energy payment In S/ for hour 1 a5 determined

for purchase of +dvailable Ererpy.

energy payment In S/KVR for hour | s determined in the Stardard Offer Conmtract
{for purchase of Firm Capacity and Emecgy.

in the Stanciard Cffer Contract

Note:

ISSED ET: s.

EFFECTIVE DAYE:

The Performance Aidjustment shall not eopply to eny hour in which the
foliowing condition occurs:

———  (8) the CF's.Enersy Fayment {5 detercined on the tasis of the

stardard Offer Contrect for purchase of As-Available Ecergy;

(b) 1he Corpany cammot perform its obligatien to recelve atl
erergy which the OF has sade available for sale st the

Point of Delivery;

(¢ the Energy Payment as deterzined in the Standard Offer
Contract for purchase of Firm Capacity and Energy exceeds
the Erergy Psyment as determined fn the Standerd Offer

Contract for purchase of As-Availsble Encrgy.

F. Mizan, Jdr., Director EKste Deperoment

Septevber 20, 199% 554
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SECTICc »o, X
CRIGCIKAL REISSE SHEET wO, 9.750

APPEWIX C
RATES

SCHEDULE &

Cwrpes 10 Cualifying Facility Page 1 of 1

Cistoser Charges:

The Duslifying' Facility shall be billed ronthly for the costs of peter resding, billing, and other
agpropriste administrative costs. The charpe thall be set equal to ihe stated Cusiomer Charge of
the Company's azplicable rate schedule for service to the Oualifying Facility losd as @ ron-

generating custooer of the Cenpany.

coeratfon, Kainterarce, and Permir Charges:

The Ouvalifying Facility shall be billed sonthly for the costs assoclated with the operation,
raintenance, and repalr of the Intercormeciion, These Include (8) the Compeny's inspections of the

interconmection and (b) maintenarce of any equipment beyord, that._which would be required to provide
mormal electrfe service to the Oulifying Facility If no sales to the Company were finvolved.

The Cualifying Fecility shall pay s mnthly charpe equal to 0.50X of the Intercomection Costs less
the Intercommection Costs Offset. This monthly rate shall be adjusted pericdically.

1SRED g7 $. F. Nixey, Jr., Director Rate Department

EFFECTIVE DATE:  September 20, 1971 ssu




SECTION WO, X

ORICIMAL REISSUE SWEET w0, 9.770

APPEMDIX C
RATES

a. . .

SCHERAE T
Telivery Yolispe Adjustment . Page 1 of 1

The Of's erergy paysent will be rultiplied by o Delivery Voltape Adjustment whose value will depend  upon
(i} the delivery wvoltage at the Point of Delivery and (i§) the methodology spproved by the [PSC to

Cetermime the adjustoent for stamdfard offer contracts pursiant to the rule In Appendix E.

The Corpary's actual hourly avoided emerpy costs shall Se adjusted asceording to the delivery veltape by

the folloving sultipliers ss may be filed from time to time with—the FPSC:

Satifylir Facility Delivery Voltege Adjustment factoe

&9 KV or grester 1.036
£ vy, 12 xv, 25 v 1.047
. 60 Volts or lower - 1.070

13%D ar: $. F. ¥izen, Jr., Director Rate Deporisent

)]
&)
[

EFFECTvE- Comtertua A “ocy



SECTION HO. IX
ORIGINHAL REISSUE SHEET KO. ¢.801

FERC when the Transmission Service Agreement or amendments thereto is tendered

for filing.

2.3

To ensure the continuous avajlability to the Compzny of the

Committed Capécity during the Term of the Agreement, the Transmission Service
Agreement shall contain provisions satisfying the foliowing minimum criteria:

(i)

(1)

= (iv)

— (V)

~ (vi)

the Transmission Service Utility’s transmission commitment
shall be for the full zmount of the Cormitted Capacity plus
any losses assessed by the Transmission Service Utility from
the Point of Ketering to the Point of Delivery;

the duration of the Transmission Service Utility’s transmission
cormitment shall be for a term at least as long as the Term
of the Agreement with termination provisions that are
acceptable to the Company; '

o——D0o wo

the Transmission Service Utility’s transmission comitment
shall not be interruptible or curtailable to a greater extent
than the Transmission Service Utility’s transmission service
to its own firm requirements customers;

The QF and the Transmission Service Utility shall not be
permitted to z2mend the Transmission Service Agreement in 2
manner that adversely affects the Company’s rights without the
Company’s prior written consent;

the Company shall be provided with prompt notification of any
default under the Transmission Service Agreement;

the QF and/or the Transmission Service Utility shall expressly
indemnify and hold the Company harmless for any and all
1iability or cost responsibility in connection with the

1SSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIYE: September 20, 1991
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© ' SECTIG.. NO. IX
ORIGINAL REISSUE SHEET NO. 9.802

Transmission Service Agreement and the activities undertaken
thereunder, including, without 1imitation, any facility costs,
service charges, or third party impact claims;
(vii) the Company shall be entitled to reasonable access at all times
to property and equipment.owned or controlled by either the
QF or the Transmission Service Utility and at reasonable times
to recerds and schedules maintained by either the QF or the
Transmission Service Utility, in order to carry out the
purposes of the Agreement in a safe, reliable and economical

nanner; -

(viii) unless otherwise zgreed by the Company, the Point of
Deljvery into the Compzny’s syétem shall be'definéd as
all points of interconnectjon at transmission voltages
between the Company and the Transmission Service Util{ity
pursuant to any tariffs or interchange agreements on
file with the FERC and in effact from time to time;

(ix) the electric enefgy made available from the Facility for
transmission to the Company shall be telemetered to the Company
and shall be reduced for all losses assessed by the -
Transmission Service Agreement from the Point of Metering to
the Point of Delivery; the electric energy as so adjusted shall
be considered the electric energy delivered to the Company for

~ billing burposes and shall be considered as if within the
Company’s Contreol Area, provided that the Transmission Service
Utility can deliver and the Company accept the electric energy
2s so adjusted;

(x) As an alternative to sectfon 2.3(ix) hereof, electric energy
from the Facility shall be scheduled for delivery to the Point
of Delivery by the Transmission Service Utility and such

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 198951
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ISSUE BY:
EFFECTIVE:

(xi)

(xi1)

SECT.uN NO. 1X
ORIGINAL REISSUE SHEET NO. 9.803

electric energy as 1s scheduled shall be considered as electric
energy delivered to the Company for billing purposes.

The Transmissjon Service Utility and the Company shall
coordinate with one another concerning any inabiiity to deliver
or receive the electric energy as adjusted pursuant to section
8.3 (ix) hereof. Whenever the Transmission Service Utility
is unable to deliver or the Company does not accept such
energy, such energy shall no longer be considered within the
Company’s Control Area if energy is delivered pursuvant to
section 2.3(ix) hereof; and '

a contact person for the Transmission Service Utility shall
be designated for day-to-day communications between the
Transmission Service Utility and the Parties.

S. F. Nixon, Jr., Director Rate Department
September 20, 1991
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SEC, .N NO. IX
ORIGINAL REISSUE SHEET KO. 9.800

APPERDIX D

TRANSMISSION SERYICE STANDARDS 5;72

1.0 Purpose.

This appendix provices minimum standzrds required by the Company in
the Traznsmission Service Agreement and zpplies to QF‘’s whose Facility is not
directly interconnected with the Company and who are selling firm capacity and

ernergy to the Company.

2.0 Standards for QF’s Selling Firm Capacity and Energy.

2.1 The QF shall ensure that, throughout the Term of the Agreement,
the Transmission Service Utility or its lawful successors but no other party
shall deliver the Committed Capacity and electric energy to the Company on behalf

of the QF.

2.2 A proposed Tr;nsmission Service Agreement and any amendments
thereto shall be submitted to the Company for its review and consent no less than
sixty (60) days before said Transmission Service Agreement or amendment is
proposed to be tendered for filing with the FERC. Such consent shall not be
unreasonably withheld. No review, recormendations or consent by the Company
shall be deemed 2n approval of any safety or other arrangements between the QF
and the Transmission Service Utility nor shall it reljeve the QF and the
Transmission Service Utility of their responsibility with respect to the adequate
engineering, design, construction and operation of any facilities other than the
Company’s Interconnection Facilities and for any injury to property or persons .
associated with any failure to perform in a proper and safe manner for any
reason. Nothing contained herefn shall prevent the Company from exercising any
rights that it otherwise would have to participate 2s a full party before the

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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PART I11
IILITIES® ORLICATIONS WITH REGARD IO
COGENERATORS AND SHALL POWER PRODUCERS

25=-17.080 Definitionz and Qualifying Criteria

25-17.081 Reserved
25-17.082 The Utility's obligation to Purchase
25-17.0825 As-Availadble Energy .
25-17.082 Firm Energy and Capacity (Hepealed)
25-17.0831 Contracts (Repealed)
25«17.0832 Frirm Capacity and Energy Contracts
25-17.0833 Placning Bearizgs
25-17.0834 Settlexment of Disputes in Contract Negotiatiosns
25-17.0835 Wheelinsg (Repealed)
25-17.084 The Utility's Cbligatica to Sell
25-17.085 Resezved .
25-17.086 Periods During Which Purchases Ara Kot Required
25-17.087 Iaterconnection aand Standards
25-17.088 Transmizsion Service for Qualifying Facilities (Repealed)
25-17.0882 <Transmission Service Kot Required for Self-Service (Repealed)
25-17.0883 cConditions Requiring Transmission Service for Self-service
25-17.089 Transniszsion Service for Qualifying Facilities
25-17.090 Reserved —
25-17.091 Governmental So0lid Waste Energy and Capacity
25-17.080 Definitions and Qualifying Criteria.

{1} For the purpose of these rules the Commission adopts the Federal Energy
Regulatory Commission Rules 292,101 through 292.207, effective March 20, 1950,
regarding definitions and criteria that a small powver producer or cogenerator must
oeet to achieve the status of a qualifying facilisty. Small power producers and
cogeneratcrs which fall to meet the FERC criteria for achieving qualifying faciliey
status Dbut otherwise meet the objectives of economically reducing Florida‘'s
dependence on oil and the econonic deferral of utilivy powver plant expenditures may
petition the Compission to be granted gualifying facility status for the purpose
of receiving energy and capacity payments pursuvant to these rules.

(2} In general, under the FERC regulations, a small power producer is a
gealifying facility if:

(a) the small powver producer does not exceed B0 ¥W; and

(b} the primary (at lesast 50%\) energy socurce of the szall power producer is
biomass, waste, or another renewvable rescurce; and

(e} the small power producticn facility is not owned by a person primarily
engaged in the generation or sale of electricity. This criterion is met if less
than 50% of the equity interest in the facility is owned by a utility, utility
helding company, or a subsidiary of them.

(3} 1In general, under the FERC regulations, a cogenerator is a qualifying
facility 1£: )

(a) the useful thermal energy ocutput of a topping cycle cogeneration facility
is not less than SV of the facility's total energy ocutput per ysar; and

(b) the useful powver ocutput plus half of the useful thermal energy cutput of
a tepping cycle cogeneration facility built after March 13, 1§80, with any energy
input of natural gas or oil is greater than 42.5% or 45% if the useful thermal
enexgy output is less than 15% cf the total energy output of the facility; and

(c) the useful power cutput of a bottoming cycle cogeneration facility built
after March 13, 1980, with any energy input as supplementary firing of natural gas
or coil {s not less than 45\ of the natural gas or oil input on an annual basis; and

17-39 .
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3. vpon completicn and approval by the utilizy cf any alteraticns to
the interccnnecticn reascnabdbly required to effect the change in
billing and upon pavment by the gqualifying facility fcr such

alterations.
(¢} Should a qualifying facility elect «5 make simultanecus purchases and

sales, purchases cf electric service by the gualifying facility frzema the
inserconnecting utility shall be billed at the retal} rate schedule under which the
qualifying facility load would receive service ag a2 non-generating customer of the
utility; sales of electricity delivered by the gqualifying facility to the
purchasing utility shall be purchased at the utility's avoided energy and capacity
rates, where applicable, in accordance with Rules 25-17.0825 and 25~17.0832.

{d} Shouvld a gualifying facility elect a net billing arrangement, the hourly
net energy and capacity sales delivered to the purchasing utility shall be
puzchased at the utility's avoided energy and capacity rates, where applicable, in
zccordance with Rules 25-17.0825 and 25~17.0832; purchasea froo the interconnecting
utility shall be billed pursuant to the utility's applicable standby service or
supplemental service rate schedules.

{4)(a) Payments for energy and capacity sold by a qualifying facility shal)
ba rendered monthly by the purchasing utility and as promptly as possible, ncrmally
by the twentieth business day following the day the petex is read. The
kilowatt-hours sold by the gualifying facility, the applicable avoided energy rate
at which payments were made, and the rate ard amount of the agplicable capacity
payment shall accompany the payment by the utility to the qualifying facility.

{b) Where sizultanecus purchases and sales are m&de by a qualifying facility,
avoided enexgy and capacity paynents to the qualifying facility =2y, at the eption
of the qualifying facllity, be shown as a credit to the qualifying facility's bill;
the kilowatt~hours produced by the qualifying facility, the avoided energy rate atc
which payments were pace, and the rate and amount of the capacity paywment shall
accompany the bill to the gualifying facility. A credit shall not exceed the
amount of the qualifying facility's bill froo the utility and the excess, if any,
shall be paid directly to the gqualifying facility in accerdance with this rule.

(5) A utility may recuire a secuszity deposit froa each interconnected’
qualifying facility in accordance with Rule 25-6.C97 for the qualifying facility's
purchase of power fronm the utility. Each utility’'s tariff shall conrain specific
criteria for determining the applicability and anmount cf a deposit from a-
interconnected gualifying facility consistent with projected net cash flow on

oonthly basis. .
{6) Zach utility shall Xkeep separate accounts for sales to qualifyin

facilities and purchases from qualifying facilities.
Specific Authority: 366.051, 350.127(2), r.S.

Law Izplenmented: 366.051, r.s. .
Eistorys New 5/13/81, Amended 9/4/83, formerly 25-17.82, anended 10/25/%0.

25-17.0825 Asz-Availadbla Energy.
(1) As-available energy is energy produced and sold by a gualifying facility

on an hour-by-hour basis for which contractual commitoents as to the gquantizy,

time, or reliability of delivery are not required. Eac it ure
-available ene fro a ity. As-available energy shali be

sold by a qualifying facility and purchased by a utility pursuant to the terms and

conditions of a published tariff or a separately negotiated contract.
As-available energy mo Y a qualifying facility shall be purchased by the
utility at a rate, in cents per kilowatt-hour, not to exceed the utility's aveoided
’ [-T4

ener st. Because of the lack of assurances as to e H '
reIIgility of delivery of as-available energy, no capacity payments shall be made

to a qualifying facllity for the delivery ¢f as-available energy.
(a) Tariff Rates: Zach utility shall publish a tariff for the purchase of

as-available energy from qualifying facilities. 2ach utility's published tariff
shall state that tha rate of payment for as-available energy is the utility's

r T8 ;

560

\/1



Su=2. No. 1287 CCRSERVATICN CGOALS AND REIATED MATTERS CEAPTER 25-17

aveicded energy ¢cet 28 cdefined in subsecticn (2) of this rule, less the additipnal
ccsts directly attribuzadle to the purchase cf such energy f-eam a gualifying
facility. The additicnal cecszs directl associated with the purchase cf
as-available energy from qualifying facilities shall be ppecifically identified in
the utility's tariff,

{b) Contract Rates: Fach utility cay enter into a . separately negotiated
contract for the purchese ¢f as-available energy frem a qualifying facility. All
centracts for the purchase of as-available energy between a cralifying facility and
a utility shall be filed with the Commission within 10 working days cf their
signing. Those gqualifying facilities wishing to negotiate a contract for the sale
of firm capacity and energy with teros different from those in a utility's standard
offer contract may do so pursuant to Rule 25-17.0832({2)}. Where parties cannot
agree on the tercs and cenditions of a negetiated contract, either party =ay apply
to the Comissicn for relief puzsuant to Rule 25~-17.0B34.

{2){a) Avoided energy costs associated with as=-available energy are defined
as the utility's actual avoided energy cost before the sale of interchange enercy.
Aveided energy cests 2ascociated with as-available energy shall be all costs the
utility avoided due tO the purchase of as-available energy, including the utility's
incremental fuel, identifiable variable cperating and zmaintenance expense, and
identifi{iable variable vtility power purchases. Pemonstrable utility administracive
costs reguired to calculate avoided energy costs pay be deducted from avoided
energy payments. Avoided line leosses reflecting the veoltage at which generatien
by the qualifying facility is received by the utility shall also be included in the
determination of avoided energy costs. Xach utility ahall calculate its avoided
energy <¢ost associated with as-available energy —deterzinistically, on an
hour-by-houx basis, after accounting foxr interchange sales which have taken place,
using the utility's actual avoided energy cost for the hour, as affected by the
ocutput of the qualifying facilities connected to the utility's aystem. A pegawatt
block size at least egual to the mocst recent available estizate of the combined
average hourly generation of all gualifying facilities making energy sales hased
on the utility's as~avallable energy rate to the utility sball be used to calculate
the utility's hourly avoided energy costs associated with as-availakle energy. Fer
the purpose of this subsection, interchange sales are inter-utility sales which are
provided at the opticn ¢f the selling utility exclusive of central pocl dispazch
transactions.

{b) Each utility's tariff shall include a descriptien cf the methodoleogy to
be used in the calculation of avoided energy cost implementing subsectiocn (2) of
this Rule. EFach utilizy's implenentation methodology shall specify the method by
which the utility's incremental fuel and eperating and maintenance costs and line
losses are determined.

{3)(a) For cqualifying facilities with hourly recerding meters, monthly

payments for as-available energy shall be made and shall be calculated based on the
product ef: (1) the utility's actual avoided energy rate for each heur during the
menth; and (2) the quantity of energy sold by the qualifying facility during that
hour.
(b} TYor qualifying facilities with dual kilowatt~hour register time-of-day
oeters, monthly payments for as-available energy shall be calculated based on the
average of the utility's actval hourly avoided energy rate for the on-peak and
off-peak periods during the month.

{c) For gqualifying facilities with standard kilowatt-hour meters, monthly
payments for as-avallatle energy shall be calculated based on the average of the
utility's actual hourly avoided energy rate for the off-peak periods during the
month.

(4) Tach utility shall file with the Co=xzigsicn by the twentieth business day
of the following month, a menthly report of their actual hourly avolided energy
coste, the average of their actual hourly avoided energy costs for the on-peak ang

) 17-42
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157 CONSERVATICN GCMLS 2AWD FEXATED MATIERS CRAPTER 75-17

cff-peak periocs during the month, and the average of their accual hourly aveided
energy ccsta fer the month with the Cemmissicna. A ccpy shall be furnished to any

{ndividval who regquests such infecrmatien,

(5) Upon reguest by a qualifying facility or any interested perscn, each
utility skall provide within 30 days its mcst current projecticns of its generation
mix, fuel price by type of fuel, and at least a five year projecticn of fuel
forecasts to estimate Ifuture as-available energy prices as well as any other
inforoation reascnably required by the gqualifying facility te project futurce
avoided ccst gprices including, but not limited to, a 24 hour advance forecast c¢f
hour-by-hour avoided energy costs. The utility may charge an agprecpriate fee, nct
to exceed the actual ceost of productien and copying, for providing such
infor=ation.

{6) Utility payments for as-available energy made to qualifying facillties
pursuant to the utility's tariff shall be reccverable by the utility through the
Commpission's perlodic review of fuel and purchased power. Utllity payments for
aa-available energy macde to qualifying facilities pursuant t0 a separately
negotiated contract shall be reccverable by the utility through the Commission's
periodic review of fuel and purchased power costs if the payments are not
reasonably projected to result in higher cost electric service to the utility's
general body of ratepayers or adversely affect the adequacy cr reliability of
electric service to all custoners.

Specific ARutberity: 366.051, 350.127(2), r.s.
Law Izplemented: 366.051, r.s.
Bistory: New 9/4/83, for=erly 25-17.82, ameaded 10/25/950.
. 25-17.083 rirm Energy and Capacity.
Specific Authority: 366.04(1}, 366.05(1), 366.05(9), 350.127(2), r.S.
Law Ixplemented: 366.05(%), r.S.
History: New 9/4/83, formerly 25-17.83, Repealed 10/25/%0.

25=-17.0831 Coaotracts.
Specific Authority: 366.05(%), 3%50.127(2), r.S.

Law Ieplemented: J166.0S8(¢(9), F.S.
Bistory: New 5/13/81, ameaded 9/4/83, formerly 25~17.831, Repealed 10/25/50.

25-17.0832 Fira Capacity azd Energy Coentracts,

(1} Fizm capacity and energy are capacity and energy produced and sold by a
qualifying facility and purchased by a utility pursuant to 2 negotliated contract
or a standard offer contract subject to certain contractual provisions as to the
quantity, time and reliability of delivery.

{a) Within cone working day of the execution of a negotlated contract or the
receipt of a signed standard offer contract, the utility shall nctify the Directer
of the Division of Electric and Cas and provide the amount of committed capacity
and the avoided unit, if any, to which the contract should be applied.

{p) Within 10 werking days of the executicn of a negotiated contract for the
gurchase of firm capacity and energy or within 10 weorking cays of receipt of a
signed standard offer contract, the purchasing utility shall (gile with the
Commission a copy of the signed contract and a sumnary of its terms and conditiens.

At a minimum, such a summary shall reper::
1. the name of the utility and the owner and/or operator of the

gualifying facility, who aze signatories of the contract;
2. the amount of cocmitted capacity specified in the contract, the size
of the facility, the type of the facility its location, and its

interconnecticn and transmission requirements;
3. the amount of annval and on-peak and off-peak energy expected to be

delivered to the utility;
4. the type of unit being avoided, i{ts size and its in-service year;

s. the in-sexvice date of the quallfying facility; and

17-43
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6. the date by wvhich the delivery of fi-m capicity and erercy is
expected to commence.
(¢} Pricr to the anticipated in-eervice date of voicded unit specified in

the contract, a qualifying facility which hes negotiated a firm capacity and energy
contract oF has accepted a vtility's standard offer contract may sell as-avajiladle
energy to any utility pursvant teo Rule 25-17.0825. .

(2) Negotiated Centracts. Utilities and qualifyisg facilities are encouraged
to negotiate contracis for the purchase of firm capacity and energy. Such
centzacts will be considered prudent for cost rgecovery purpcses if it is
demconstrated that the purchase of firm capacity and energy from the qualifying
facility pursuant to the rates, terc=s, and other conditlons of the contract can
reascnably be expected to contribute towards the deferral or avoidance of
additicnzl capacity constructicn or other capacity-related costs by the purchasing
utilicy at a cost to the vtility's ratepayers which does not exceed full aveided
costy, giving consicderation to the characteristics of the capacity and energy to
be delivered by the qualifying facility under the contract. Negotiated contracrs
shall not be evaluated against an avecided unit in a standard offer conzract, thus
preserving the standard offer for small qualifying facilities as described in
subsecticn (3}. In reviewing negotiated firm cepacity and energy centracts fcr- the
purpese ©f ccost reccvery, the Coztission shall consicder facters relating to the
contract that would Impact the utility's general body of retail and wholesale
customers including: .

{a] whether additional firm capacity and enexgy is needed by the purchasing
[—:;ili:y and by Florida utilities from a statewide perspective; and

(b) whether the cumulative present worth of firm capacity and energy paymentcs
made to the qualifying facility over the term of the cohtract are projected to be
no grearer than: :

1. the cumulative present worth of the value of a year-by-year deferral
of the construction and coperation of generaticn or parts thereof by
the purchasing utilizy over the term of the contract; calculated in
accordance with subsecticn (47 End bBarigraph (5)(a)} of this rule,
providing that the centrac: is designed to contribute towards the

o deferral or avoidance of such capacity; oI

2. the cummulative present worth cof other capacity and energy related
cesta that the contract is designed to avoid such as fuel, cperaticn
and maintenance expenses or alternative puzchases of capacicty,
providing that the contract is designed to avoid such costs; and

{c} to the extent that annual firm capacity and energy payments macde to the
qualifying facility in any year exceed that year's annual value of deferring the
censtruction and operation of generation by the purchasing utility or other
capacity and energy related costs, whether the contract contains provisions to
ensure repayment of such payments exceeding that year'!s value of deferring that
capacity in the event that the qualifying facility fails to deliver firm caparity
and energy pursuant to the termss and conditions of the contract; provided, however,
that provislons to ensure repayment may be based on forecasted data; and

{d) considering the technical reliability, viability and financial stabilicty
of the qualifying facility, whether the contract contains provisions to protect the
purchasing utility's ratepayers in the event the gqualifying facility fails to
deliver firm capacity and energy in the amount and times specified in the contract.

(3) Standard Offer Contracts.

(a}) Upcn petition by a utility or pursuant to a Commnission action, each pudblic
utility shall submit for Commission approval a tariff or tariffs and a standaxd
offer contract or contracts for the purchase of firm capacity and energy from small
gualifying facilitles less than 75 megawatts or from solid waste facilities as
defined in Rule 25-17.091.

(b) The rates, terms, and other conditions contained in each utility's
standard offer contract or contracts shall be baeed on the npeed for and equal to
the avoided cost of deferring or avoiding the construction of additional generation

17=-44
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_capacity cr parts therec! by the purchasing utility. Rates for payment of capacity
‘sold by a qualifying facility shall be specified in the contract for the duzraticn
‘of the contract, In reviewing a vtility's standard offer coatract O CQLErEes
he Comzissicon shal) cenelider the criteria specified & Tagr (2} (a) through
{2){d) of this rule, as we d any ozher informaticn relating to the derermination
cf e utility's full aveided ccsts. >
n—iieaTT a sépafately nejotiated ceontract, a qualifying facilify Under
75 megawatts or a solid vaste facility as defined in Rule 25-17.091(1), F.A.C., may
accept any utility's standard cffer contract. Qualifying facilities which are 75
megawvatts or GgIeater Tay negotiate contracts for the purchase of capacity an
energy pursuant to subsection (2). Should a utility fail to negotiate in good
falth, any qualifying facility may apply to the Commission for relief pursuant to
Rule 25-17-0834' r.h-c;_ ‘

(d} Within 60 days of receipt of a2 signed standard offer contract, the utility
shall either accept and sign the contract and return Lt within five days to the
qualifying facility or petition the Cocniesion not to accept the contract and
provide justificatien feor the refvsal. Such petitions may be based on:

1. a rezsonable allegation by the utility that acceptance of the
standard offer will exceed the subscripticn limit of the avoided
unit &r units; or

2. caterial evidence that because the qualifying facility is net
firancially or technically viable, it is unlikely that the cosmitted
capacity and energy would be made available to the utility by the
date specified in the standacd offer.

A standard offer contract which has been accepted by a qualifying facility ahall
apply towards the subscription limic of the unit dedignated in the contract
effective the date the utility receives the accepted contract. If the contract is
not accepted by the utility, its effect shal)l be removed Ifrom the subscription
linit effective the date of the Commission order granting the utility's petitien.

{e) Hinimum Specificatiens. Each standard offer contract shall, at minimunm,

specify:

. the avoided unit or units on which the contract is based;

2. the total amount of cocmitted capacity, in megawvatts, needed to.
fully subscribe the avoided unit specified in the contract;

3. the payment cptions available to the qualifying facility including

- all financfial and economic assumptions necessary to calculats the
firn capacity payments available under each payment opticn and an
{llustrative calculation of fizrm capacity payments for a minimum ten
year term c¢chtract comdencing with the in-service date of the
avoided unit for each payment option;

4, the date cn vhich the standard contract offer expires. This cate
shall be at least four years before.the antiripated in-service date
of the avolded unit or units unless the avelided unit could Dbe
constructed in less than four years, or when the subscription limic
hes been reached;

5. the date by which firm capacity and energy deliveries from the
qualifying facility to the vtility shall commence.; This date shall
be no later than the anticipated in~service date of the avoided unit
apecified in the gontrace;

6. the period of time over which firm capacity and energy shall be
delivered frca the qualifying facility to the utility. Firm
capacity and energy shall be delivered, at a minimum, for a period
of ten years, commencing with the anticipated in-service date of tha
avoided unit specified ia the contract. At a saximum, firm capacity
and energy shall be delivered for a period of time equal to the
anticipated plant life of the avolded unit, commencing with the
anticipated in-service date of the avoided unit;
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{£)

(9)

the minimum perfcrmance standards for the delivery cf fi-m capacicy
and energy by the gualifying facility during the utility's cail
seasonal peak and cff-peak periods. These performance stancescs
shall approximate the anticipated peak and cff-peak availability and
capacity factor of the utility‘'s avoided unit over the ternm of the
contract; ]

provisions to ensure repayment 6f payments to the extent that anmuval
firm capacity and enerzy pay=ents made to the qualifying facilizy in
any year exceed that vear‘s annual value of deferring the avcided
unit specified in the contract in the event that the gualifying
facility fails to perform pursuant to tha terms and cconditicna of
the contract. Such provislicns cay be in the form of a surety bond
or equivalent assurance of repayment of payments exceedirg the
year-by~year value of deferring the avoided unit specified in the
contract. :

The Commission may approve contracts that specify:

1.

Firm

provisions to protect the purchasing utility‘'s ratepayers in the
event the qualifying facllity falls to deliver firm capacity and
energy in the amount and tises speciflied in the tontract which may
be in the fora of an up—front payment, surety bond, or equivalent
assurance of payment. Such payment or surety shall be refunded upon
completion of the facility and demonstration that the facility can
deliver the amount cf capacity &nd energy specified in the contract;
and

a listing of the parameters, including any impact on eleciric power
transfer capability, associated with Ehe gqualifying facility as
compared to the avoided unit necessary for the calculation of the
avoided cost.

Capacity Payment Options., Each standard offer ccntract shall also

contain, at a minimum, the following options for the payment of firm cagpacicy
delivered by the gualifying facility:

1-

Value of deferrazl capacity payments. Yalue of deferral ca§citx
ayments shal anticipated in-service cace of the

avelded unit. Capacicty payments under t

BGNERIY payments escalating annually of the avoided capital axnd

fixed operation and maintenance experse asgociated with the avoided
unit and shall be equal to the value of a year-by-year deferral of
the avoided unit, caleculated in accordance with paragraph {5)(a) of
this rule. '

Early capacity payments. Each standard offer contract shall specify
the earliest date prior to the anticipated in-service date of the
avoided unit when early capacity payments may cosmence. The early
capacity payment date shall be an appréximation of the lead tire
required to site and construct the avoided unit. Early capacity
payoents shall consist of monthly payments escalating annvally of
the avoided capital and fixed operatien and maintenance expense
associated with the avoided unit, calculated in conformance w_ith
paragraph (5)(b) of the rule. At the optiop of the qualifying

facility, early capacity payments ma popence 8% ANy T he
specifIey wAT capacity payment date and befo he anticipated
n-service da the avoided up ST ha he Ty LG

iC 1 ivering firm capacity and e tilicy.
Fhers early capacity payments are elected, the cumulative presen
value of the capacity payments made to the qualifying facility over
the term of the contract shall not exceed the cumulative present
value of the capacity payments which would have been made to the
qualifying facility had such payments been made pursuant to
subparagraph (3)(g¢g)l of this rule. '
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3. Levelized capacity gayments. Levelized capacity payments shall
ccmmence on the anticipated in-service date of the avoicded unic.
The capital porticn ¢f capacity payments under this opticn shall
congist of egual =ecnthly pay—ents over the term of the contracs,
calculated in cenfocrmance with paragragh (5)(c) of this rule. The
fixed cperaticn and maintenance pcrtien of capacity payments shall
be egual to the value cf the vear-by-year cdeferral of fixed
operation and maintenance expense aesociated with the avoided unis
caleulated in confermance with paragrach (5)(2) of this rule. Where
levelized capacity payments 2re elected, the cumulative present
value of the levelized capacity payment# zade to the qualifying
facility over the term of the contract shall not exceed the
curulative present value of capacity payments which would have been
made to the qualifying facility had such payoents been made pursuant
to subparagrazh (3)(gJl of thia rule, valuve of deferral capacity
Paymen:’o o

4. Early leveli:ed capacity pay=ents. £Each standard offer tontract
shall specify the earliest cdate prior to the anticipated In-service
cate of the avoided unit when early levelized cagacity payments =ay
commence. The early capacity paynent date shall be an approximation
of the lead time required to site and comstruct the avoided uniet.
The cagital porticn of capacisy payments under thisg cption shall
consist cf egual oenthly paymests over the term of the contract,
calculated in cenicroance with paragraph (5)}(c) of this ruvle. The
fixed cperation and =maintenance expense shall be calculated in
confermance with paragraph (5)}(b) of this rule. At the option cf
the gualifying facility, early levelized capacity payments shall
commence at any time after the specified early capacity date and
before the anticizated in-service date of the avoided unit previced
that the qualifying facility is delivering firm capacity and energy
to the utility. Where early levelized capacity payments are
elected, the cumulative present value of the capacity paywents made
to the gualifying facility over the term of the contract shall not
exceed the cumulative present value of the capacity payments which
would have been macde to the qualifying facility had such payments

been made pursuant to subparagraph (3)(g)}l of this rule.

{4} Aveoided Energy Payments.

{a) For the purpose of this rule, avoided energy ccsts assoclated with firm
energy sold to a utility by a qualifying facility pursuant to a utility's stancazd
offer contract shall corcmence with the in-service date of the avoided unit

specified in the contract. Prior to the in-sesvice date of the avoided unit, the
Tsuant to Rule

alifying facility may sell as-avaijable enefgy to the Utility pPurs
'§§=ITTUSZS' . 28 £oT2 —

(b To the extent that the avoided unit would have been operated, had that
unit been installed, avoided energy cests associated with firm enezgy shall be the
energy cost of this unit. To the extent that the avoided unit would not have been
operated, the avolded energy costs shall be the as-available avoided energy cost
of the purchasing utility. During the periods that the avoided unit would not have
been oparated, firm energy purchased from qualifying facilities shall be treated
as as-available energy for the purposes of determining the megawatt block size in
Rule 25-17.0825(2)(a).

(¢) The enesgy cost of the avoided unit specified in the contract shall be
defined as the cost of fuel, in cents per kilowat:-hour, which would have been
burned at the avoided unit plus variable cperation and maintenance expense Plus
avoided 1ine losses. The cost of fuel shall be calculated as the average market
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price of fuel, In cents per millien 2tu, 2ssociated with the aveided unit
multiplied by the average heat rate associated with the aveided vnit. The variable
operating and maintenance expense shall be estimated based cn the unit fuel type
and technology of the aveoided unit. )

t (5) calculation of standard offer contract firm capacity payment options.
' (a) Calculation of year-by-year value of deferral. The year~by-year value of

ceferral of an avoided unit shall be the difference in revenue reguirements

associated with deferring the avoided unit cne year and shall be calculated as

follows: ( :
| [ (1- @+ipy | ]
VAC_ = 1 [ XI t (L+zx) ) + o© }
T2 [”‘n'['l-"ﬂ’*ip}%] SR ]

{ I (2 +z)7) )

Where, for a ocna year ceferral:
VAC - utility's oonthly value of avcided capacity, in dollars per kilewatt
m per oonth, for each month of year n;
X - resent value of carrying charges for one dollar of investment over
L years with carrying charges computed using average annual rate
base and assumed to be paid at the middle of each year and present
value to the middle cf the first year;
I - total direct and indirect ceost, in mid-year dollars per kjilowa::n
n including AFUDC but excluding CWIP, of the avoided unit with an
in-service date of year n, including all identifiable and
quantifiable costs relating to the construction of the avoided unit
that would have been paid had the avoided unit been constructed;
total fixed cperation and maintenance expense for the year n, in
pid-year dollars per kilowatt per year, of the avoided unit;
= annval escalaticn rate asscciated with the plant cost of the avoided
unit{s);
annual escalation rate associated with the cperaticn and maintenance
e expense of the avoided unit(s); -
annual discount rate, defined as the utility's incremental after tax
cost of capital;
L = expected life of the avolded vnit; and
n © = year for which the aveided unit is deferred starting with its
original anticipated in-service date and ending with the termination
of the contract for the purchase of firm energy and capacity.
{¥) Calculation of early capacity payments. Meonthly early capacity payments
shall be calculated as fellows: :

(o]
bo |
|

Ll
v
n

o
L §

A = A {1+ ip)(m 1) + Ao {1 + ic:)(nl 1) for o=l to t
n ¢ 12 12 Wheze: A
= monthly early capacity payments to be made to the qualifying facilit?
for each =onth of the centract year n, Iin dellars per kilowatt per

month;
i = annual escalation rate associated with the plant cest of
the avoided unit; .
i - annual escalation note asscciated with the cperation and
o maintenance expense ©f the avoided unit(s);
o - year for which early capacity payments to a

qualifying facility are made, starting in year one
and ending in the year t;
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t = the term, in years, of the ccntract fer the
purchase cf firm capacity;
( )
{ (1 + 1ip) }
A = P ( 1 = (1 +r} )
c q
[ (3 +ipy ) _
[ 1 - (L +z) ] i
( ]
Where: F - the cumulative present value in the year that the
: contractual paymentas will begin, of the aveoided
capital c¢ost compenent of capacity payments which
would have been rmade had capacity payoents
comnenced with the anticipated in-service date of
. the aveoided unit(s); and -
T - annual discount rate, defined as the utility's
increnental after tax cost of capital; and
[ )
[ (1 + io) ]
A = G { 1 - {1+ b
© t
{ (1 + io)t ]
[ 1 - (1+r) ) —_
[ _- ]
where: G = The cumulative present wvalue in the year that the

contractual payments will begin, of the avoided fixed
opezation and zaintenance expense cooponent cf capacity
paynents which would have been made had capacity payments
compenced with the anticipated in-service date of the
avoided unise,

(c) levelized and early levelized capacity payments. Monthly levelized
and early levelized capacity payments shall be calculated as follows:

P.=s F x T + 0
L oy 1-(1er) "
Wheze: PL - the nonthly levelized capacity payment, starting en
or prior to the in-service date of the avoided unit;
3 = the cumulative present value, in the year that the

contractual payments wili begin, of the avoided capital
cost component of the capacity payments which would have
been made had the capacity payments not been levelized;

r - the annual discount rate, defined as the utility's
0 incremental after tax cost of capital; and
- the term, in years, of the contract for the purchase of
firm capacity.
o - the monthly fixed cperation and maintenance component of

the capacity payments, calculated in accordance with
paragraph (5)(a) for levelized capacity payments or with

paragraph (5)(b) for early levelized capacity payments.
{6) Sale of Txcess Firm Energy and Capacity. 7To the exteant that firm
‘energy and capacity purchased from a qualifying facility pursuant to §
standard offer contract or an individually negotiated contract is not needed
by the purchasing utility, these rules shall be construed to encourage the
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urchasing vtility to sell all cr part cf the energy and capacity o the
ity in need cf energy and capacity at a mutually agreed vpon price vhich
cst effective to the ratepayers.
(7) Upon request by a gqualifying facility or ary intereated perscn,
each utility shall provide within 30 days its mcet current projections of
{+s future generaticn =ix {including type and timing of anticipated
generation additions, and at least a 20-year projectien of fuel forecasts,
as well 28 any other informaticn reasonably required by the qualifying
facility to project future avoided cost prices. The utility may charge an
appropriate fee, not to exceed the actual ccst of production and copying,
for providing such informatien.

(8)(a) Firm energy and capacity paymwents made to a qualifying facility
pursvant to a separately negotiated contract shall be recoverable by a
utility thrcough the Commission's pericdic review of fuel and purchased power
costs if the contract is found to be prudent in accordance with subsection
(2) of this rule.

{b} Upon acceptance of the cecntract by both parties, firm energy and
capacity payments zade to a qualifying facility pursuant to a standard cffer
contract shall be recoverable by a utility through the Commission's periodic
review of fuel and purchased power costs.

(c) Tirm energy and capacity payments made pursuant to a atandard offer
contract signed by the qualifying facility, fer which the utility has
petitioned the Commission to reject, is recoverable through the Comzissiocn's

riodic review of fuel and puzchased power costs if the Commission requizes
the utility to accept the contract because it patisfies subsecricen (3) of
this rule. | =mos
Law Inplemented: 366.051, £03.503, r.s.

Eistory: XNew 10/25/9%0.

25~-17.0833 Plaoning Heariags.

(1) Upcn petition or on its own =ction, the Commission shall
periodically review optimal generation and transmission plans roa a

T"dtatewide and individual utility perspective. In connecticon with these
proceedings, the Cocmmission shall consider the need for capacity from both
a statewide and individual utility perspective, the adequacy of the
transmission grid, and other strategic planning concerns affecting the
Florida electric grid,

{2) Upcn petition, or on its own motion, the Commission, as needed,
shall review individual utility generation and expansicn plans at any tice.
Specific Autbority: 366.05(8), 366.051, 350.127(2), ».S.

L‘“ Ilplelented! 3“.051' F.S. M
Bistory: New 10/25/50.

25-17.0834 Settlement of Disputes in Coatract KNegotiatioxms.

(1) Public utilities shall negotiate in good faith for the purchase cf
capacity and energy from qualifying facilities and interconnectien with
qualifying facilities. In the event that a utility and a qualifying
facility cannot agree on the rates, terms, and other conditions for the
purchase of capacity and energy, either party may apply to the Commission
for relief. Qualifying facilities may petition the Commission to order a
utility to sign a contract for the purchase of capacity and energy which

does not exceed a utility's full avoided costs as deflned in 366.051,

Florida Statutes, ashould tha Commission find that the utility failed to

negotiate in good faith. _
(2) To tha extent possible, the Comissicn will dispose of 'an

application for relief within 90 cays of the filing of a petition by either
a utility or a qualifying facility. :
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{3) I1f the Commiessgicn finds that a utility has failed to negocriate cr
deal in good faith with qualifying facilities, cr has explicitly dealz in
bad faith with qualifying facilities, it shall impose an appropriate penalty
on the vtility as approved by section 350.127, Florida Statutes.
specific Autbority: 366.051, 350.127(2), r.S.

Law Implemented: 2366.051, r.s,
"mistory: New 10/25/90.

25-17.0835 Wheeling.
specific Authority: JE6.05(9), 350.127(2), r.s.
law Isplemanted: 366.05(%), 366.055(3), Fr.S.
History: ¥ew 9/4/83, xrepealed 10/4/55, formerly 25-17.81S,.

25-17.084 7The Utility's Obligation ta Sell.
Unon compllance with Rule 25-17.087, each utility shall sell energy to

qualirying facilities at rates which are just, reasonable, and
non-discrizinateory.

Specific Authority: 366.05(9), 350.127(2), Z.S.

taw Izplemented: 366.05(9), r.s.

Eistorys XNew 5/13/8B1, amended 9/4/83, formerly 25-17.84.

25-17.085%5 Reserved.

25-17.086 Perxriods During Which Purckases are not Required.

Where purchases from a qualifying facility will_ jimpair the utility's
abllisy to give adequate service to the rest of its customers or, due to
operaticnal circumstances, purchases from qualifying facilities will resulc

in costs greater than those which the utility would incur if it did not make

such purchases, cr otherwise place a2n unduve burden on the utility, the
utility shall be relieved of its cbligation under Rule 25-17.082 to purchase
electricity from a qualifying facility. The utility sahall notify the
qualifying facility(ies) prier o the instance giving rise to those
condizions, i{f practicadle. 1If pricor notice is not practicable, the vtility
shall notify the qualifying facility(ies) as soon as practicable after the
fact. In either event the utility shall notify the Ceommission, and the
Cormission steff ghall, wuvpen reguest of the affected gqualifying
facility(ies), investigate the utility's claim, Nothing in this sectien
shall operate to relieve the utility of its general obligation to purchase

pursuant to Rule 25-17,08B2.
Specific Authority: 366.05(%), 350.127(2), r.s.

law Isplemented: 266.05(%), r.S.
History: YXYew 5/13/81, Anmended 9/4/83, formerly 25-17.86.

25+17.087 Ipterconnection and Standards.

{1} Zach utility shall interconnect with any qualifying facility which:

{a) i3 in its service area;

i(b) requests interconnection;

{c}) agrees to meet system standards specified in this rule; (d) agTees
‘to pay the cost of interconnection; and
‘ (e} signs an interconnection agreement.

{2) XNothing in this rule shall be construed to preclude a utility from
evaluating each request for interconnection on its own merits and modifying
the general standards specified in this rule to reflect the result of such
an evaluatien. )

(3) W¥here a utility refuses to interconnect with a qualifying facillity
‘or attempts to impose unreascnable standards pursuant to subsection (2) of

+ this rule, the gualifying facility may petition the Commissiocn for rellief.
The utility shall have the burden of demonstrating to the Cocmission wvhy
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srerconnecticn with the qualifying facility should nst be required oz that

the standards the utility seeks to izpose on the gualifying facilizy’

pursvant to subsection (2) are reascnadble.

(4) Upcn a showing of credit wvorthiness, the qualifying facility shall
have the option of making =cnihly installoent payments cver a period ro
longer than 36 ncnths toward the full ccet of interconnection. Howvever,
where the qualifying facility exercises that cption the utility shall charge
interest on the amount owing. The utility shall charge such interest at the
30-day coomercial paper rate. In zny event, no utility may bear the cost of
interconnection.

(5} Application for Interconnection. A qualifying facility shall not
operate electric generating equipcent in parallel with the utility's
electric system without the prior written consent of the utility. Formal
application for interconnecticn shall be rmade by the qualifying facilicy
prior to the installation of any generation related equipcent. This
application shall be accoampanied by the following:

~{a) ©Physical laycut drawings, including dimensions; :

{b) All associated eguipment specifications and characteristics
including technical parameters, ratings, kasic impulse levels, electrical
cain one-line diagraze, schematic diagrea=s, system protections, frequency,
veltage, current and interconnection distance; ’

(<} functional and leogiec diagrama, contrel and meter diagranms,
conducter sizes and length, and any other relevant data which might be
necessary to understand the gproposed systex and to be able to nmake a

coordinated systen;
(d) Power requiredents in watts and vars; "
{e) Expected radio-noise, harmonic generaticon and telepheone

interference factor;
(£)y Synchreonizing methods; and
{g) ©Operating/instruction manuals.

Any subseguent change in the system must also be submitted for review and

written approval prior to actual modification. The above mentioned review,
recommendations and approval by the utility do not zrelieve the gqualifying
facility from complete respdnsibility for the adeguate engineering design,
construction and operation of the qualifying facility equipment and for any
13ability fcr injuries to property or persons associated with any failure to
perforn in a proper and safe manner for any reason.

(6) Personnel Safety. Adequate protection and safe operational
zocedures pust be developed and followed by the joint system. These
operating procedures oust be approved by both the utility and the qualifying
facility. The gualifying facility shall be reguired to furnish, install,
operate and maintain in good order and repair, and be solely responsible
for, without cost to the utility, all facilities required fnor the safe
operation of the generation system in parallel with the utility's systes.

The qualifying facility shall permit the utility's employees to enter
upon its property at any reascnable time for the purpose of inspection
and/or testing the qualifying facility's equipoent, facilities, or
apparatus. Such inspections shall not relieve the qualifying facility from
its obligation to maintain its eguipment in safe and satisfactory cperating
condition. )

The utility's appreval of isclating devices used by the gqualifying
facility will be required to ensure that these will comply with the
utility*'s switching and tagging procedure for safe working clearances.

. {(a) Disconnect Switch. A zanual disconnect switch, of the visible lcad

break type, to provide a separation point between the qualifying faclility's
generation system and the utility's system, shall be required. The utility
will specify the location of the disconnect switch. The switch shall be
mounted separate from the meter socket and shall be readily accessible to
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the utility and be cagable of teing locked in the cpen pesiticn wiih a
utility padlock. The utility may reserve the right tO cpen the switeh {(i.e.
{solating the qualifying facility's generaticn system) without prier netice
‘to the qualifying facility. <To the extent practicable, however, prior

notice shall be given.
Any of the following conditicns shall be cause for disconnection:

l. Utility system emergencies and/or caintenance reguirements;
2. Hazardeocus cconditicns existing on the qualifying facility's
generating cor gprstective ecuipment as determined by the

. _utility;

3. Adverse effects of the qualifying facility's generation to the’
utility's other electric consumers and/or systen as determined
by the utility;

4. Yajlure of the qualifying facllity to maintain any required
insurance; or

s. Failure of the qualifying facility to comply with any existing
or future regulaticns, rules, orders or decisions of any
governmental or regulatorsy authority having jurisdiction over
the qualifying facility's eleciric generating equipment ox the
operaticn of such egquipment.

(b) Responsibility and Liability. The utility and the gualifying
facility shall each be responsible for its own facilities. The utili:y and
the qualifying facility shall each be responsible for ensuring acdequate
safeguazds for other utility customers, utility and qualifying facilitcy
personnel and equipment, and fer the pretection of its own generating
system. The utility and the qualifying facility shall each incemnily and
save the other harmless {rom any and all claims, demands, ccsts, or expense
for loss, damage, or injury to persons or property ©f the other caused by,
arising out of, or resulting from: '

b Any act eor omissicn by a parzy or that party's contracters,
agents, servants and espleyees in connection with the
installaticn or cperation cf that party's generation system or
the operatlion therecf in connection with the other party's
system;

2. Any defect in, failure of, or fault related to a pasty's
generaticn systen;

3. The negligence of a party cr negligence of that gparty’s
contractors, agents servants and employees; or

4. Any other event or act that is the result of, or proxi=ately
caused by, a party.

For the purposes of this subsection, the term party shall mean either
vtility or qualifying facility, as the case may be. }

(c) 1Insurance. The qualifying facility shall deliver to the utility,
at least fifteen days prior to the start of any interconnection work,
certificate of insurance certifying the qualifying facility's coverage under
a liability insurance policy issued by a reputable insurance coopany
authorized to do business in the State of Florida naming the gqualifying
facility as named insured, and the utility as an additicnal named insured,
which policy shall contain a broad form contractual endorsement specifically
covering the liabilities accepted under this agreement arising out of the
intercennection to the qualifying facility, cr caused by operation of any of
the qualifying facility's equipment or by the qualifying facility's failure
to maintain the qualifying facility's equipment in satisfactory and safe
operating condition.

The policy providing such coverage shall provide public 1iabilicy
insurance, including property damage, in an amount not less than $300,000
for each occurrence; m=cre insurance may be required as deemed necessary by
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the vtility. In additicn, the abcve reguired policy shall be enceorsed wit?
a previsicn vhereby the insuraznge ceompany will netify the yzility thiszzty
days prior to the effective date cf cancellation or material c¢hange in the
policy.

The gualifying facility shall pay all sremiums and other charges due 6n
sald pelicy and keep said policy in force during the entire pericd of
interconnecticn with the utility.

{(7) Proctecticn and Cperaticn. It will be the responsibility cf the
geualifying facllity to provide all devicea necessary to prectect the
qualifying facility's egquipment from damage by the abnormal cenditions and
operations which occur on the utility system that resuvlt in interruptions
and resterationa of service by the utility's equipment and persconnel. The
gqualifying facility shall protect its generator and associated equipment
from overvoltage, undervoltage, cverload, shert circuits (including ground
fault conditicn), open circuits, phase unbalance and reversal, over or under
fregquency condition, and cther injurious electrical ceonditions that rcay
arise on the utility's systeo and any reclcse attempt by the utility.

' The utility may reserve the right to perform such tests ag it deenms
necessary to ensure safe and efficient protection and operation ¢f the
Gualifying facility's equipment.

(a) Lcss of Source:t The qualifying facility shall provide, or the
utilicy will provide at <the qualifying facility's expense, approved
protective equipment necessary to immediately, completely, and automatically
disconnect the gualifying facility's generation from the utility’'s systen in
the event of a fault on the qualifying facility's system, a fault of the
utility's system, or loss of scurce cn the utility'a-systen. UDisconnection
oust be completed within the time specified by the utility in its standarpd
operating procedure for its electric system for loss of a source on the
utilizy‘'s system.

This automatic disconnecting device zay be of the manval or automatic
reclese type and shall not be capable of reclesing until after service is
reptored by the utility. 7The type and size of the cevice shall be approved
by the utility depending upon the installation. Adequate test data er
technical proof that the device meets the adove criteria must be supplied by
the qualifying facility to the vtility. The utility ahall approve a device
that will perfora the above functicns at =inimal capital and operating costs
to the qualifying faclilicy.

{b} Coordination and Synchronization. The qualifying facility shall be
respensible for coordination and synchronization of the gqualifying
facility's equipment with the utility's electrical syste:s, and assumes all
respensibility for damage that cay occur from improper ccocordination cor
synchronization of the generater with the utility's systen.

(e} Electrical Characteristics. Single phase genezater
interconnections with the utility are permitted at power levels up to 20 KW.
For power levels exceeding 20 KW, a three phase balanced interconnecticn
will normally be required. For the purpose of calculating connected
generation, 1 horsepower eguals 1 kilowatt. The qualifying facility shall
interconnect with the utility at the voltage of the available distribution
or the transnission line of the utility for the locality of the
interconnection, and shall vtilize cne of the standard connecticons (single
phase, three phase, wye, delta) as approved by the utility,

The utility may reserve the right to require a separate transfcrmatiocn
and/or service for a gualifying facility's generaticn system, at the
qualifying facility's expense, The qualifying facility shall bond all
neutrals of the qualifying facility's system to the utility‘s neutral, and
shall inetall a separate driven ground with a resistance value which shall

be determined by the utility and bond this ground to the qualifying.

facility's system neutral.
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{d) Excepticns. A gualiflying faciliry's generator having a capacity
rating that can:
produce power in excess cf 1/2 of the minimum utility cusTtomer
requirements of the interconnected distributicn or
transmigsicn circuls; or

2. groduce pcver flows approaching cor exceeding the ‘thermal
capacity ©f the connected utility distribution cr transxission
lines cr transformers; cr .

3. adversely affect the cperaticn of the utility or other utilicy
customer's voltage, fregquency or overcurrent control and
protection devices; eor

4. adversely affect the quality of service to other utility
customers; or

5. interconnect at voltage levels greater than distributien
voltages,

will require more complex interconnection facilities as deened necessary by
.the utility.

(8) Quality of Service. The qualifying facility‘'s generated
electricity shall meet the following ainisus gquidelines: :

{a) Frecuency. The governer control oa the price mover shall be
capable of maintaining the generator output frequency within limits for
loads from no-load up to rated output. The limits for frequency shall be 60
hertz {cycles per second), plus er minus an instantaneous variaticn of less
than 1t.

{d) Voltage. The regulater control shall be capable of maintaining the
generator output voltage within limits for lcads from no-lecad up to rated
outpur. The limits for wvoltage shall bSe the nooinal coperating voltage
level, plus or minus S%.

{e) Barmonics. The outpus sine wave distortion shall be deemed
acceptable when it does not have a higher content (root mean square) cf
harmonics than the utility's normal harmonic content at the interconnection
point. .

(d) Power Factor. The gqualifying facility's generatiocn system shall be
designed, operated and controlled to provide reactive power reguirements
from 0.85 lagging to 0.85 leading power factor. Induction generatcrs shall
have static capacitors that provide at least 85% of the magnetizing current
requirenents of the induction generater field. (Capacitors shall not be so
large as to permit self-excitatica of the qualifying facility's generater
field). ) .

{e) DC Generators. Direct current generators pay be operated in
parallel with the utility‘'s systam through a synchronous iavestor. The
inverter oust meet all criteria in these rules. . .

(%) ¥etering. The actuval petering equipment required, its voltage
rating, number of ©phases, size, current transformers, potential
transfcrmers, aumber of inputs and associated memory is dependent on the
type, size and location of the electric service provided. In situations
where power may flow both in and out of the gualifying facility's systenm,
pover flowing into the qualifying facility's system will be mneasured
separately froam power flowing ocut of the qualifying facility's system.

The utility will provide, at no additional cost to the qualifying
facility, the metering equipment necessary to measure capacity and energy
deliveries to the qualifying facility. The utility will provide, at the
qualifying facility's expense, the necessary additional metering equipment
to measure energy deliveries by the qualifying facility to the utility.

(10) Cost Responsibility. The qualifying facility is required to bear
all costs associated with the change-out, upgrading or additien of
protective devices, transformers, lines, services, meters, switches, and
associated equipment and devices beyond that which would be required to
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prcvide rormal service to the Gualifying facility if the qualifying facilizy
vere a nen-generating customer. Ihese costs shall be faid by the qualifying
facilizy to the utility for all material and laber that is regquired. Pricr
to any work being done by the wutility, the utility shall supply the
quallfying facilivy with a written cosr estimate of all its required
matezrials and labor and an estimate cf the date by which construction of the
{ptercennection will be completed. This estizate shall be provided to the
qualifying facilizy within 60 days after the qualifying facility supplies
the vtility with its final electrical plans. 7The utility skall also provide
project timing and feasibility information to the gualifying facility.

{11) Each utility shall submit to the Coamission, a standard agreesent
for interconnection by qualifying facilities as part of their standard offer
contract or contracts required by Rule 25-17.0832(3).

Specific Autbeority: 366.051, 350.127(2), r.s.
law Izxplemented: 366.051, F.S.
Bistory: New 9/4/83, formerly 25-17.87, Aaesded 10/25/90.

. 25-17.088 Tracszission Service for Qualifying Pacilities.

Specific Autbority: 350.127(2), 365.051, r.s.

Law Izplemented: 266.051, 366.04(3), 366.0585(3), r.s.

BEistory: New 10/4/85, formerly 25-17.88, Azended 2/3/87, Repealed 10/25/90.

25-17.0882 Trassmission Service Kot Reguired for Self-Serrvice.
Specific Autbority: 350.127(2), 266.05(1), r.s.
Law Iaplemented: 366.05(9), 366.08(3), 366.055(3), r.S.
Bistory: New 10/4/85, formerly 25-17.882, Repealed 10/35/60.

25-17.0883 Conditionsg Requiring Transaissioa Service for Self-service.

Public utilities are regquired to provide transmission and distributiea
services to enzble a retail customer to transnit electrical power genezated
at one location to the custooez's facilities at another location when the
provision of such service and its associated charges, terms, and others
conditicns are not reasonabdbly projected to zesult in higher cost electric
‘service to the utility's general body of retail and whclesale cuatomers or
advessely affect the adegquacy or reliability of electric service to all
custcoerss. The determination of whether transmission service for self
service is likely to result Iin higher cocst eleciric service may be made
using cost effectiveness methodology employed by the Comnission in
evaluating conservation programs of the utility, adivsted as appropriate to
reflect the qualifying facility's contribution to the utility for standby
service and wheeling charges, other utility program costs, the fact that
qualifying facility self-service performance can be precisely metered and
monitcred, and taking into consideraticn the unigue load characteristics of
the gualifying facility compared to other conservation programs.
Specific Authority: 366.081, 350.127(2), r.s.
Law Inplemented: 366.051, r.S.
History: Xew 10/25/9%0.

. 25-17.089 Trazsmission Service for Qualifying Facilities.
(1) Upon regquest by a qualifying facility, each electric utility in Florida
shall provide, subject to the provisions of subsection (3) of this rule,
transmission service to wheel as-available energy or firm energy and
capacity produced by a Qualifying Facility from the Qualifying Faclility to

another electric utility.
(2) The rates, terms, and conditions for transmissicon services as

described in subsection (1) and in Rule 25-17.08B3 which are provided by an

investor-owned utility
Regulatory Cormission.
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{3) An electric uiility may deny, currail, er discontinue transmission
secvice to a Qualifying Facility cn a nen~ disgriminazery tasis if the
provision cof such service would adversely affect the safety, acdecu:acy,
reliaxility, or cost of provicding electiric service to the utility's general
pody of retail and wheolesale customers.
specifie Authority: 366.051, 350.127(2), r.s.

Taw Iaplemented: 366.0S1, 366.055(3), F.S.
Bigtory: New 10/25/50.

25~17.090 Reserved.

25-17.091 Covertmental Soliq Waste Ezergy axd Capacity.
{1) Definiticns and Applicability:
(a) *Solid Waste Facility® ceans a facility owvned or operated Ly, or on
behalf of, local government, the purpcese of which is to dispocse of solid
waste, as that term is defined in sectiocn 403.703(13), Fla. Stat. (1988},
and to generate electricity, .
{b) A facility is owned by or operated on behalf of a local government
if the power purchase egreerment im between the local government and the
electric utility.
(e} A soclid waste facility shall include a facility which is not owned
or operated by a local government but is operated on its behalf. When the
power purchase agreement is between a non-governmental entity and an
electric utility, the facili:y ia operated by a private entity on behalf of
a loral gevernment if:
1. One or more local goverrments have entered into a long-tezm
dgreement with the private entity for thé disposal of solid
waste for which the local governments are responsible and that
agreement has 2 term at least as long as the tera of the
contract for the purchase of energy and capacity from the
facility; and .
2. The Commissicn determines these i3 no undue risk imsosed en
the electric ratepayers of the purchasing utility, based on:
a. The local government's acceptance of responsibility for
the private entity‘'s performance of the power purchase
contract, or

b. Such other factors as the Commission deems appropriate,
including, without limitation, the issuance of boads by
the local goverrnment to finance all, or a substantial
portion, of the costs of the facility; the reliability of
the solid waate technology; and the financial capability
of the private owner and operater.

a. The requirements of subparagraph 2 shall be satisfied if a
local government described in sulpacagraph 1l enters inte an
agreement with the purchasing utility providing that in the
event o©f a default by the private entity under the power
purchase contract, the local gevernment shall perform the

o private entity's obligations, or cause them to be perfczmed,
for the remaining term of the contract, and shall not seek to
. renegotiate the power purchase centract.

{d}) This rule shall apply to all contracts for the purchase of enezgy
or capacity from sollid waste facilities entered into, or renegotiated as
provided in subsection (3), after October 1, 1988.

{2) Except as provided in subsections (3) and (4) of this rule, the
provisions of Rules 25-17.080 - 25-17.089, Florida Administrative Code, are
applicable to contracts for the purchase of energy and capacity from a solid

waste facility.
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{2) Any eclid waste facility which has an existing firm energy and
capacity centract in effect befcre Ocicter 1, 1988, shall have a cne-tinme
opzicn to renegotiate that centract to incorporate any or 21) of the
provisiong of subsection ({2) and (4) into their contract. This
renegotiation shall be based on the unit that the contract was designed to
avoid but applying the most recent Coomission-approved cost estimates of
Rule 25-17.0832(5)(a), Fiorida Adnministrative Code, for the .szme unit type
and in-service year to deterzine the utility‘'s value of avoided capacity
cver the remaining term of the contract.

{4} Because section 377.709(4), Trla. sStat., requires the 1local
governodent to refund early capacity payments should a solid waste facility
be abandoned, closed down or rencered illegal, a utility ray not require
risk-related guarantees as required in Rule 25-17.0832, paragraph (2)(¢),
(21¢€), (3)(e)8, and (3)(f)1l. However, at its opticn, a solid wasts
facility may provide such risk related guarantee. )

{(5) Nothing in this rule ashall preclude a solid waste facility frea
electing advance capacity payments authorized pursuant to section
377.709(3){b}, F.S., which advanced capacity paywents shall be in lieu cf
firm capacity payments otherwise authorized pursuant to this rule and Rule
25-17.0832, F.A.C. The provisions of subsection (4) are applicable to solid
waste facilitlies electing advanced capacity payments.

Spocific Authorit!t 350-127(2); 377010’(5)' rF.s.
Law Impleaented: 366.05%, 366.055(3), 377.709, r.S.
Eistory: New 8/8/85, formerly 25-17.91, Anended 4/26/89, 10/25/90.
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F rida
Power April 29, 1993

"cRPORATION

Mr. Mark E. Bentley .
Atlorney MaY =3 1es3
Panda-Kathleen, L.P.
4100 Spring Valiey, Suite 1001

"<ﬁ 4 4

Dallas, Texas 75234

3

RE:  Standard Offcr Contract for the Purchase of Firm Capacity and Energy From a Qualifying Facility
Less Than 75 MW or a Solid Wasie Facility Between Panda-Kathleen LP. and Florida Power

Corpuration
Dear Mark:
This letter concerns our esrlier meetings and your leiters datcd January 26, 1993 and March 25,1993. In
consideration of Florida Power Corporation’s (FPC) waiver of the early in-service date 10 January 1, 1997,
Panda-Kathleen, LP waives early payments and thereby clects normal payments pursuant 10 Schedule 3, Page
1. In addition, FPC will allow a corresponding delzy of the construction commencement date.

If \he foregoing accurately reflects your understanding of our agrecment with respect 10 the subject matter set
out above, please so indicate by signing in the space provided below, and relurning a signed counterpart hereof
10 me.

Very truly yours,

Florida Power Corporation

At D) Dz

Robent D. Dolan

2 Lezad prer;
[y

. . . : L AFP .
ACCEPTED AND AGREED TO THIS -3 _ DAY OF 97744» , 1993, one Zet)03.
. . U e o

Panda-Kathleen, LP.

4

Bytéww'cm_j. | )

Rohert W, Cayrier

cc: M. B. Foley, Ir. A ) Honey

J. P. Fama D. W. Guimmon
R3D 23 Benunir -

GENERAL QFFICE

R Gvam = " 0 - s = - - mma - . A i e &813; 886-5131
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for declaratory -
statem;gt reggfrding eligibility for DTN,
Stand er contract and : -
payment thereunder by Florida ?::‘falgmd %forlggsn &

Power Corporation.

PETITION FOR DECLARATORY STATEMENT

Florida Power Corporation ("Florida Power" or “the Company") hereby
submits this Petition for Declaratory Statement pursuant to Section 120.565, F.S.,
and Rule 25-22.020, F.A.C. Florida Power seeks a declaration that the Standard
Offer Contract for thé Purchase of Firm Capacity and Energy from a Qualifying

Facility Less than 75 MW or a Solid Waste Facility between Panda-Kathleen L.P.

and Florida Power Corporation dated November 25, 1991 (the "Standard Offer
Contract”) is not available to Panda-Kathleen L.P. ("Panda”) if it constructs a
facility configuration, as it currently proposes to do, with the capacity to produce
115 megawatts ("MW"). In addition, if the Standard Offer Contract is available
to Panda, Florida Power seeks a further declaration that it has no obligation to
make capacity or energy payments under the Standard Offer Contract after the
December, 2016.
INTRODUCTION
1. The name of the Petitioner and its business address is:
e S T

Post Office Box 14042
St. Petersburg, FL. 33733-4042

FLORIDA POWER CQRPORATION
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2.  All notices, pleadings and correspondence should be directed to:
James P. Fama
James A. McGee
Post Office Box 14042
St. Petersburg, FI. 33733-4042

Telephone: (813) 866-5184
Facsimile: (813) 866-4931

DISCUSSION
A. Availability of the Standard Offer Contract.

3. On November 25, 1991, Panda and Florida Power entered into the
Panda Standard Offer Contract (Exhibit 1) pursuant to Rule 25-17.032(3)(a) and
(c), Florida Administrative Code. That rule provides for standard offer contracts
involving "small qualifying facilities less than 75 megawatts. . . .* The Panda
Standard Offer Contract is expressly titled "Standard Offer Contract for the
Purchase of Firm Capacity and Energy from a Qualifying Facility Less Than 75
MW or a Solid Waste Facility."

4. The Commission has expressly considered the application of Rule 25-
17_.%32 to projects which have a total net generating capacity in excess of 75 MW,
- and ruled that such projects do pot qualify to take advantage of standard offer
contracts. Order No. PSC-92-0683-DS-EQ, dated July 21, 1992. (Exhibit 2).
In so ruling, the Commission entered an Order Granting Declaratory Statement
In The Negative on a request by Polk Power Partners to take advantage of a
standard order contract for a facility that had a net generating capacity in excess
of the 75 MW cap. See also, Order No. PSC-94-1306-FOF-EQ, dated October
24, 1994 ("the Commission’s current Rule 25-17.0832(3)(a) . . . limits the
availability of Standard Offer Contracts to Qualified Cogeneration Facilities (QF)
under 75 MW.") (Exhibit 3).

-2-
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5. Despite the 75 MW cap identified both in Rule 25-17.032(3)(a) and in
the Panda Standard Offer Contract, Panda proposes to install either a GE Frame
7 EA or an ABB 11 N1 combustion turbine in a combined cycle configuration for
its cogeneration project. This configuration would produce 115 MW or more, in
violation of the 75 MW cap imposed by Rﬁle 25-17.0832 and the Panda Standard
Offer Contract itself.

6. FPC has repeatedly expressed its belief to Panda that this Standard
Offer Contract is not available with respect to Panda’s proposed facility. (See,
e.g., Exhibit 4). FPC further advised Panda that it should obtain a ruling from
this Commission on this issue and that FPC would comply with the Commission’s
ruling thereon. It was FPC’s understanding that Panda intended to obtain such
a ruling from the FPSC. |

7. However, Panda has not sought a decision from the Commission
regarding the availability of, and its rights under, the Panda Standard Offer
Contract in light of the project’s 115 MW size. Rather, Panda has simply
discussed the matter on an informal basis with FPSC staff. Its discussions are
described in the letter from Barrett G. Johnson to Joseph D. Jenkins dated August
23, 1994. (Exhibit 5). Mr. Jenkins responded by letter of August 24, 1994, to
Barrett G. Johnson, (Exhibit 6), and Panda has asserted that this letter constitutes
approval of their proposed action.

8. FPC believes that the Commission’s express rulings in Order Nos.
PSC-92-0683-DS-EQ and 94-1306-FOF-EQ, as well as the express terms of b(;th
Rule 25-17.0832 and the Panda Standard Offer Contract, clearly prohibit the
availability of the Standard Offer Contract to a facility producing more than 75

MW. However, since Panda has not sought a ruling from the Commission as to

-3
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the availability of the Standard Offer Contract for this proposed facility, Florida
Power accordingly requests the Commission to declare the applicability of its rules
and orders governing standard offer contracts to Panda’s proposed 115 MW

cogeneration facility.

9.  Under the terms of the Panda Standard Offer Contract, Florida Power’s
capacity payment’ obligations terminate at the end of 20 years, which will be
December 2016. Among other things, Appendix C, Schedule 2 of the Contract
states that the economic life of the avoided unit is 20 years, and the capacity
payments were calculated on that explicit basis. (Exhibit 7). Had the contract
been for a term of 30 years, the monthly capacity payments would have been
correspondingly reduced. Moreover, it is for this reason that all payment
schedules in the Appendices are defined only through the year 2016, a twenty
year period.

10. Despite these contractual provisions and limiting terms, Panda
attempted to modify the term of its Standard Offer Contract by writing in an
expiration date of March, 2025. On that basis, Panda now takes the position that
FPC is obligated to make capacity payments in some unspecified amount under
the Panda Standard Offer Contract for an additional ten years after the year 2016.
See letter dated August 10, 1994 from Kyle Woodruff, Project Manager of Panda
to Robert D. Dolan, P.E., Manager, Cogeneration Contracts of Florida Power.
(Exhibit 8). Panda may also take the position that Florida Power is obligated by

contract to purchase as available energy after-the year 2016.

-4-
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R 11. This attempt by Panda to modify the Standard Offer Contract is
LA AU TV P

zoo ¢ ]~ improper and conflicts with the terms of the contract that was presented to it by

e Florida Power and which explicitly contemplated a contract term and contract
- PR A
T

Lt payments not to exceed 20 years. As the Commission ruled in Order No. PSC-
20" 94-0488-FOF-EQ: "Like any unilateral contract, no changes can be made to a

Tpp( Hsal , ,

et 2 Standard Offer Contract without the consent of the utility. Any changes to the
o POV

,: f’\ — Standard Offer Contract would necessitate negotiation which would negate the use

i;‘)“: e of the Standard Offer Contract.” (Exhibit 9). In so ruling, the Commission

granted the petition of Tampa Electric Company not to accept the standard offer
contract of Polsky Energy Corporation because Polsky had made changes to that

contract.

NEED FOR DECLARATORY STATEMENT _

12. Florida Power has a real and immediate need for the requested
declaratory statement as it relates to its own particular circumstances only. The
Commission’s declaratory statement as to the correct application of Rule 25-
17.0832, F.A.C., and its orders establishing the availability of Standard Offer
Contracts and the ability of Panda to change the terms of this Standard Offer
Contract will ensure that Florida Power and its customers will only pay for
capacity and energy from facilities properly configured to take advantage of this
Standard Offer Contract, and that FPC and its customers will, in addition, have
no contractual obligation to pay for capacity and energy purchased from Panda
other than as expressly provided for in that Standard Offer Contract. A timely
resolution of these essential questions will enable Florida Power to plé.n its needs

and its financial obligations to this QF in an orderly manner.
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WHEREFORE, Florida Power Corporation requests that the Commission
enter an order declaring that the Panda Standard Offer Contract is not available
to Panda-Kathleen L.P. if it configures its facility to have a capacity of 75 MW
or more; and, if the Standard Offer Contract is nevertheless available to Panda,
to declare that Florida Power has no obligation under the Contract to make any

energy or capacity payments to Panda after December 2016.
Respectfully submitted,

* OFFICE OF THE GENERAL COUNSEL
FLORIDA POWER CORPORATION

Lo ef

James P. Fama

{ James A. McGee

Post Office Box 14042

St. Petersburg, FL 33733-4042
Telephone: (813) 866-5134
Facsimile: (813) 866-4931
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CONTRACT FOR TH
P

AND
EROM A QUALIFYING FACILITY
LESS THAN 75 MW OR A SOLID WASTE FACILITY

This Agreement ("Agreement") is made and entered by and between
Panda-Kathleen, L.P. ’ aDelm ﬂwpprincipai place of
business at 4100 Spring Valley #1001 _ (hereinafter referred to as the "QF*), and
Florida Power CQrpo?ation. a private utility corporation organized under the laws
of the State of Florida, having its principal place of business at St.
Petersburg, Florida (hereinafter referred to as the *Company®). The QF and the
Company may be hereinafter referred to individually as 2 "Party” and collectively
as the "Parties.®

WITNESSETH:

WHEREAS, the QF desires to sell, and the Company desires to purchase,
electricity to be generated by the Facility and made available for sale to the
Company, consistent with FPSC Rules 25-17.080 through 25-17.091 in effect as of
the Execution Date; and ‘

WHEREAS, the QF will engage in interconnected operation of the QF’'s

generating facility with xkomx the Company mx wbth ubbbibaids system
(hereinafter referred as the "Transmission Service Utility”) which is directly
interconnected at one or more points with the Company.

NOW, THEREFORE, for mutual consideratidn. the Parties covenant and
"agree as follows:

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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1.8 Avoided Unit Vari bile 0 & M means the variable operation and

maintenance expense associated with the unit type selected in section 8.2.1
hereof in dollars per KWH as it is defined in Appendix C.

1.5 BTU means British thermal unit.

1.6 Capacity Account means that account which complies with the
procedure in section 8.6 hereof. |

1.7 Capacity Payment Adjustment means the value calculated pursuant
to Appendix C. t

1.8 Commercial In-Service Status means (i) that the Facility is

in compliance with all applicable Facility permits; (ii) that the Facility has
maintained an hourly KW output, as metered at the Point of Delivery, equal to
or greater than the Committed Capacity for a consecutive twenty-four (24) hour
period or during the On-Peak Hours specified in Appendix C of two consecutive
days; and (ii1) that such twenty-four (24) hour period is reasonably reflective
of the Facility’s day to day operations.

1.9 Commjtted Capacity means the KW capacity, as defined in Article
VI hereof, which the QF has agreed to make available on a firm basis at the Point

of Delivery.

1.10 Company’s Interconnection Facilitjes means all equipment which

js constructed, owned, operated, and maintained by the Company located on the
Company’s side of the Point of Delivery, including without 1imitation, equipment
for connection, switching, transmission, distribution, protective relaying and
* safety provisions which, in the Company’s reasonable judgment, is required to
be installed for the delivery and measurement of electric energy into the
Company’s system on behalf of the QF, including all metering and telemetering
equipment installed for the measurement of such energy regardiess of its location
in relation to the Point of Delivery.

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991

oy
{
.



" °F v NO. IX
UniGidAL REISSUE SHEET NO. 9.509

blockages, insurrections, riots, war, sabotage, action of a court or public
authority, or accidents to or failure of equipment or machinery, including, if
applicable, equipment of the Transmission Service Utility.

1.19 FPSC means the Florida Public Service Commiésion and any
successor.

1.20 ]Import Capability means the capability to import power at the
Florida-Southern Interface, giving consideration to the various limitations
imposed upon those facilities by the electric systems to which they are directly
or indirectly connected.

1.21 Interconnection Costs means the actual costs incurred by the
Company for the Company’s Interconnection Facilities, including, without

limitation, the cost of equipment, engineering, comnunication and administrative
activities.

1.22 Interconnection Costs 0ffset means the estimated costs included

in the Interconnection Costs that the Company would have incurred if it were not
purchasing Committed Capacity and electric energy but instead itself generated
or purchased from other sources an equivalent amount of Committed Capacity and
electric energy and provided normal service to the Facility as if it were a non-
generating customer.

1.23 KW means one {1) kilowatt of electric capacity.

1.24 KWH means one (1) kilowatthour of electric energy.

1.25 Minimum On-Peak Capacity Factor means that value which is

associated with the unit as it {s defined in Appendix C.

1.26 Minimum Total Capacity Factor means that value which is

associated with the unit as it is defined in Appendix C.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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1.38- Total Capacity Factor means the ratio calculated pursuant to

section 8.4 hgreof.

1.39 T;énsmig;ion Service Agreement means that agreemént between

the QF and the Trapsmission Service Utility which meets the requirements of
Appendix D.

ARTICLE 11: AVAILABILITY
2.1 The availability of this Agreement is subject to:

2.1.1 The available capacity limitations described in Schedule
1 of Appendix C; and

2.1.2 The Facility being a solid waste facility pursuant to
FPSC Rule 25-17.091 or the Facility having a Committed Capacity
which is less than 75,000 KW; and

2.1.3 The provisions of section 2.2.

2.2 This Agreement is available to a QF with a Facility which shall
be located south of the latitude of the Company’s Central Florida Substation.
For a QF with a Facility located north of the latitude of the Company’s Central
Florida Substation, this Agreement is available provided that ({) by the Contract
In-Service Date the Company can make available an amount of Import Capability
equal to the diminution of Import Capability caused by the Facility during the
Term of the Agreement; and (ii) the QF shall reimburse the Company for such costs
incurred by the Company to make available such Import Capability. Such
reimbursement shall not be considered as a reduction in the payments made by the

Company to the QF for capacity and energy purchased under this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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of this Agreement. Upon termination or expiration of this Agreement, the Parties
shall be relieved of their obligations under this Agreement except for the
obligation to pay each other all monies under this Agreement, which obligation
shall survive termination or expiration. ' ‘

4.2 The Parties agree that time is of the essence and that: (i)
the QF shall execute the Transmission Service Agreement, if applicable, which
shall be approved or accepted for filing by the FERC on or before the first day
of [month, year]: (i) the Construction Commencement Date shall occur on or
before the first day of'[mo#{gfgieg:]: and (ifi) the Faci]it¥ shall achieve
Commercial In-Service Status on or before the first day of [mgki ?skegr]. which
date shall constitute the Contract In-Service Date. These three dates shall not
be modified except as follows: upon written request by the QF not more than
sixty (60) days after the declaration of a Force Majeure Event by the QF, which
event contributes proximately and materially to a delay in the QF’s schedule,
these three dates each may be extended on a day-for-day basis for each day of
delay so caused by the Force Majeure Event; provided, however, that the QF shall
specifically identify: (i) each date for which extension is being requested; and
(11) the expected duration of the Force Majeure Event; and provided further, that
the maximum extension of any of these three dates shall in no event exceed a
total of one hundred and eighty (180) days, irrespective of the nature or number
of Force Majeure Events declared by the QF. If the Contract In-Service Date is
extended then the Term of the Agreement may be extended for the same number of

days.

ARTICLE ¥: OF OPERATING RESPONSIBILITIES
5.1 Ouring the Term of this Agreement, the QF shall:

§.1.1 Have the sole responsibility to, and shall at its sole
expense, operate and maintain the Facility in accordance with
21l requirements set forth in this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE VI: .~ PURCHASE AND SALE OF CAPACITY AMD ENMERGY

6.1 Commencing on the Contract In-Service Date, the QF shall
commit, sell and arrange for delivery of the Committed Capacity to the Company
and the Company agrees to purchase, accept and pay for the Committed Capacity
made available to the Company at the Point of Delivery in accordance with the
terms and conditicns of this Agreement. The QF also shall sell and deliver or
arrange for the delivery of the electric energy to the Company and the Company
agrees to purchase, accept, and pay for such electric energy as is made available
for sale to and received by the Company at the Point of Delivery.

6.2 The Committed Capacity and electric energy made available at
the Point of Delivery to the Company shall be fxk net of any electric energy used
on the QF’'s side of the Point of Ownership or ( ) simultaneous with any purchases
from the interconnected utility. This selection in billing methodology shall
not be changed.

6.3 If the Company is unable to receive part or all of the
Committed Capacity which the QF has made available for sale to the Company at
the Point of Delivery by reason of (i) a Force Majeure Event; or {ii) pursuant
to FPSC Rule 25-17.0868, notice and procedural requirements of Article XX or FPSC
Rule 25-17.086 shall apply and the Company will nevertheless be obligated to make
capacity payments which the QF would be otherwise qualified to receive, and to
pay for energy actually received, if any. The Company shall not be obligated
to pay for energy which the QF would have delivered but for such occurrences and
QF shall be entitled to sell or otherwise dispose of such energy in any lawful
manner; provided, however, such entitiement to sell shall not be construed to
require the Company to transmit such energy to another entity.

6.4 The QF shall not commence initial deliveries of energy to the
Point of Delivery without the prior written consent of the Company, which consent
shall not be unreasonably withheld. The QF shall provide the Company not less
than thirty (30) days written notice before any testing to establish the

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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designate a new Committed Capacity to apply for the remaining Term. Any
temporary or final redesignation of the Committed Capacity pursuant to this
section 7.5 must, in the Company’s judgment, be directly attributabie to the
Force Majeure Event and of a magnitude commensurate with the scope of tha Farce
Majeure Event.

ARTICLE VIII: CAPACITY PA

8.1 Capacity payments shall not commence before the Contract In-
Service Date and until the QF has achieved Commercial In-Service Status.

8.2 Capacity payments shall be based upon the following selections
as described in Appendix C.

8.2.1 Payment options:
( ) Value of deferral payments
&) Early payments
( ) Levelized payments
( ) Early levelized payments

8.2.2 If an early payment option is selected pursuant to
section 8.2.1, then early payments shall not commence more than
three (3) years prior to the Contract In-Service Date for the
unit. For the selected early payment option, the early
payments shall commence 2 () years prior to the Contract
In-Service Date. (As provided in columns S5, 6, and 7 of page
2, Schedule 3, Appendix C.)

8.3 At the end of each billing month, beginning with the first full
" month following the Contract In-Service Date, the Company will calculate the
rolling average On-Peak Capacity Factor for the most recent twelve (12) month
period, including such month, or for the actual number of full months since the
Contract In-Service Date if less than twelve (12) months, based on the On-Peak
Hours defined in Appendix C. The On-Peak Capacity Factor shall be calculated

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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the Company when such payments exceed value of deferral capacity payments. To
ensure that the.Company will receive a capacity benefit for such difference in
capacity payments which have been made, or alternatively, that the GF will repay
the amount of such difference in payments received to the extent the capacity
benefit has not been conferred, the following provisions will apply:

8.6.1 When the QF is first entitled to a capacity payment,
the Company shall establish a Capacity Account. Each month
the Capacity Account shall be credited in the amount of the
Company’s capacity payments made to the QF pursuant to the
early or levelized payment options and shall be debited in the
amount which the Company would have paid for capacity in the
month pursuant to the value of deferral payment option.

8.6.2 The monthly balance in the Capacity Account shall
accrue interest at the anmnual rate of 9.96%, or 0.7944% per
month.

8.6.3 The QF shall owe the Company and be liable for the
credit balance in the Capacity Account. The Company agrees
to notify QF monthly as to the current Capacity Account
balance. Prior to receipt of accelerated capacity payments
the QF shall in the form of: (i) an unconditional and
irrevocable direct pay letter of credit; (ii) surety bond;
(iii) other form of acceptable security; or (iv) other promise
to repay such amount, (for governmental solid waste), in
compliance with rule 25-17.091 F.A.C.; provided that the entity
issuing such promise, the form of the promise, and the means
of securing payment shall be acceptable to the Company in its
sole discretion.

8.6.4 The QF’s obligation to pay the credit balance in the
Capacity Account shall survive termination or expiration of
this Agreement.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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Adjustment, if applicable. The QF ( ) elects (A) does not
elect the Performance Adjustment in Appendix C.

9.2  Energy payments pursuant to sections 9.1.1 and 9.1.2 hereof
shall be subject to the delivery voltage adjustment value applicable to the
Facility and approved from time to time by the FPSC pursuant to Appendix C.

ARTICLE X: CREDITS & CHARGES TO THE QF

10.1 The Company shall bill and the QF shall pay or receive all
charges applicable under this Agreement.

10.2 To the extent not otherwise included in the charges under
section 10.1 hereof, the Company shall bill and the QF shall pay or receive a
monthly charge or credit equal to any taxes, assessments or other impositions
for which the Company may be liable or relieved of as a result of its
installation of facilities in connection with this Agreement, its purchases of
Committed Capacity and -electric energy from the QF or any other activity
undertaken pursuant to this Agreement. Such debit or credit shall not inciude
any amounts; (i) for which the Company would have been 1iable or reljeved of had
it generated or purchased from other sources an equivaient amount of Committed
Capacity and electric energy based on normal value of deferral payments; or (ii)
which are recovered or Tater paid by the Company.

10.3 The QF will receive a debit or a credit equal to the difference
between the way the system would have operated utilizing the avoided unit and
the way the system actually operated with the QF. The value of the emission
credits or debits recefved by the QF will be the value at the time that the
credits or debits were {ncurred by the Company. In order to be eligible for a
credit for sulfur dioxide emission reductions the energy provided by the QF must
be of equal value in reducing system-wide sulfur dioxide emissions as the energy
that would have been provided by the avoided unit.

ISSUED BY: 5. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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pursuant to Article IX hereof. The resulting amount, if any,
" shall be tendered, with cost tabulations showing the basis for
payment, by the Company to the QF as a single payment. Such
payments to the QF shall be due and payable twenty (20)
business days following the date the meters are read.

12.1.2 When any amount is owing from the QF, the Company shall
jssue a monthly bill to the QF with cost tabulations showing
the basis for the charges. All amounts owing to the Company
from the QF shall be due and payable twenty (20) business days
after the date of the Company’s billing statement. Amounts
owing to the Company for retail electric service shall be
payable i{n accordance with the provisions of the applicable
rate schedule.

12.1.3 At the option of the QF, the Company will provide a
net payment or net bill, whichever 1is applicable, that
consolidates amounts owing to the QF with amounts owing to the
Company. ‘ o

12.1.4 Except for charges for retail electric service, any
amount due and payable from either Party to the other pursuant
to this Agreement that is not received by the due date shall
accrue interest from the due date at the rate specified in
section 13.2 hereof.

ARTICLE XJIJ: SECURITY GUARANTIES

13.1 Within sixty (60) days after the Execution Date of this
Agreement, the QF shall post a Security Guaranty with the Company equal to $10.00
per KW of Committed Capacity to ensure completion of the Facility in a timely
fashion as contemplated by this Agreement. This Agreement shall terminate if
the Security Guaranty is not tendered on or before the applicable due date
specified herein. The QF shall either: (i) pay the Company a cash deposit in

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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of the State/Commonwealth of Delaware  and is qualified to
do business under the laws of the State of Florida.

14.1.2 The QF represents, covenants and warrants that, to the
best of the QF’s knowledge, throughoutAthe Term of this
Agreement the QF will be in compliance with, or will have acted
in good faith and used its best efforts to be in compliance
with, all laws, judicial and administrative orders, rules and
regulations, with respect to the ownership and operation of
the Facility, including but not Jimited to applicable
certificates, licenses, permits and governmental approvals;
environmental impact analyses, and, if applicable, the
mitigation of environmental impacts.

14.1.3 The QF represents and warrants that it is not
prohibited by any law or contract from entering into this
Agreement and discharging and performing all covenants and
obligatiens on its part to be performed pursuant to this

Agreement.

14.1.4 The QF represents and warrants that there is no pending
or threatened action or proceeding affecting the QF before any
court, governmental agency or arbitrator that could reasonably
be expected to affect materially and adversely the ability of
the QF to perform its obligations hereunder, or which purports
to affect the legality, validity or enforceability of this
Agreement.

14.2 A1l representations and warranties made by the QF in or under
this Agreement shall survive the execution and delivery of this Agreement and
any action taken pursuant hereto.

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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© 15.1.6 The Facility fails to achieve Commercial In-Service
Status on or before the Contract In-Service Date.

15.1.7 The QF fails to comply with any other material terms
and conditions of this Agreement and fails to conform to said
term and condition within sixty (60) days after a demand by
the Cempany to do so.

15.2 REMEDIES FOR PRE-OPERATIONAL EVENTS OF
- DEFAULT

For any Pre-Operation'af Event of Default specified under section 15.1
hereof, the Company may terminate this Agreement and retain the Security Guaranty

pursuant to section 13.3.

15.3 P ONA ENTS DEFAULT

. Any one or more of the fbllowing events except events caused by Force
Majeure Events unless otherwise stated, occurring on or after the Contract In-
Service Date shall constitute an Operational Event of Default by the QF and shall
give the Company the right, without limitation, to exercise the remedies under

section 15.4 hereof:

15.3.1 The QF fails upon request by the Company pursuant to
section 7.4 hereof to re-demonstrate the Facility’s Commercial
In-Service Status to the satisfaction of the Company.

15.3.2 The ﬁF fails for any reason, including Force Majeure
Events, to qualify for capacity payments under Article VIII
hereof for any consecutive twenty-four (24) month period.

15.3.3 The QF fails to perform or comply with any other
material terms and conditions of this Agreement and fails to

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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ARTICLE XVI: . PERMITS

" The QF hereby agrees to seek to obtain, at its sole eipense. any and
all governmental perﬁits. certificates, or other authorization the QF is required
to obtain as a prerequisite to engaging in the activities provided for in this
Agreement. The Company hereby agrees, at the QF’s exﬁense. to seek to obtain
any and all governmental permits, certificates, or other authorization the
Company is required to obtain as a prerequisite to engaging in the activities
provided for in this Agreement.

ARTICLE XVI]: INDEMNIFJCATION

The QF agrees to indemnify and save harmless the Company and its
employees, officers, and directors against any and all liabitity, loss, damage,
costs or expense which the Company, its employees, officers and directors may
hereafter incur, suffer or be required to pay by reason of negligence on the part
of the QF in performing its obligations pursuant to this Agreement or the QF's
failure to abide by the provisions of this Agreement. The Company agrees to
indemnify and save harmless the QF and its employees, officers, and directors
against any and all 1iability, loss, damage, cost or expense which the QF, its
employees, officers, and directors may hereafter incur, suffer, or be required
to pay by reason of negligence on the part of the Company in performing its
obligations pursuant to this Agreement or the Company’s failure to abide by the
provisions of this Agreement. The QF agrees to include the Company as an
additional insured in any 1iability insurance policy or policies the QF obtains
to protect the QF’'s {interests with respect to the QF’s indemnity and hold
harmless assurance to the Company contained in Article XVII.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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19.3- The QF shall pay all premiums and other charges due or said
insyrance policy and shall keep said policy in force during the entire period
of interconnection w1th the Company.

ARTICLE XX: FORCE MAJEURE

20.1 If either Party because of Force Majeure Event is rendered -
wholly or partly unable to perform its obligations under this Agreement, other
than the abligation of that Party to make payments of money, that Party shall,
except as otherwise provided in this Agreement, be excused from whatever
performance is affected by the Force Majeure Event to the extent so affected,

provided that:

20.1.1 The non-performing Party, as soon as possible after
it becomes aware of its inability to perform, shall declare
a Force Majeure Event and give the other Party written notice
of the particulars of the occurrence(s), including without
limitation, the nature, cause, and date and time of
commencement of the occurrence{s), the anticipated scope and
duration of any delay, and any date(s) that may be affected
thereby.

20.1.2 The suspension of performance is of no greater scope
and of no longer duration than is required by the Force Majeure
Event.

20.1.3 Obligations of either Party which arose before the
occurrence causing the suspension of performance are not
excused as a result of the occurrence.

20.1.4 The non-performing Party uses its best efforts to
remedy its inability to perform with ;11 reasonable dispatch;

ISSUED BY: S. F. Nixen, Jr., Director Rate Department
EFFECTIVE: September 20, 1951
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2l.2 In no event shall any Company statement, representation, or
lack thereof, either express or implied, relieve the QF of its exclusive
responsibiiity for the Facility and its exclusive obligations, if apolicable,
with the Transmission Service Utility. Any Company inspection of property or
equipment owned or controlled by the QF or the Transmission Service Utility, or
any Company review of or consent to the QF’s or the Transmission Service
Utility’s plans, shall not be construed as endorsing the design, fitness or
operation of the Facility or the Transmission Service Utility’s equipment nor
as a warranty or guarantee. |

21.3 The QF shall reactivate the Facility and shall arrange for the
Transmission Service Utility’s delivery of electric energy to the Point of
Delfvery at {its own expense if either the Facility or the equipment of the
Transmission Service Utility is rendered inoperable due to actions of the QF or
its agents, or a Force Majeure Event. The Company shall reactivate the Company’s
Interconnection Facilities at its own expense if the same are rendered inoperable
due to actions of the Company or jts agents, or a Force Majeure Event.

ARTICLE XXJI:  SUCCESSORS AND ASSIGNS

Neither Party shall have the right to assign its obiigations.
benefits, and duties without the consent of the other Party, which shall not be
unreasonably withheld or delayed.

ARTICLE XXJII:  DISCLAINER

In'executing this Agreement, the Company does not, nor should it be
construed to, extend {ts credit or financial support for the benefit of any third
parties lending money to or having other transactions with the QF or any assignee
of this Agreement, nor does it create any third party beneficiary rights.
Nothing contained in this Agreement shall be construed to create an association,
trust, partnership, or joint venture between the Parties. No payment by the

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991 _
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and shall be deemed to be given when received. Notices and other communications
by the Company to the QF shall be addressed to:

Panda-Ka

4100 i

Suite 1007
Dallas, TX 75244

Notices to the Company shall be addressed to:

Florida Power Corporation
P. 0. Box 14042
St. Petersburg, FL 33733

27.2 Communications made for emergency or operational reasons may

be made to the following persons and shall thereafter be confirmed promptly in
writing.

To The Company: System Dispatcher on Duty

Title: System Dispatcher
Telephone: (8]13)866-5888
Telecopier: (8]13)384-7865

To The QF: Name _Hans R. van Kujlepburg
Title:

President
Telephone: (214 ) 980-7159

Telecopier: (214 ) 980-6815

27.3 Either Party may change its representatives in sections 28.1
or 28.2 by prior written notice to the other Party.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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IN NITNESS WHEREOF, the QF and the Company have caused this Agreement

to be executed by their duly authorized representatives on the day and year
first above written. .

The Qualifying Facility:
Panda-Kathleen L.P.

By: PANDA-JATHLEEN CORPORATTON

Title: @’M%

Robert

Date: 19-4 -Y)

ATTEST :.-\
@Y&ﬁm

‘I'he Company:
; / e
By: / '\_/“ Z’—ETIC’- <~
(

Title: FETER A&oS TN

/lCd" ?;?ES‘/DJ_&HI‘
Date: 25 -7

LEGAL DEPT.

" APPRQVE
ﬂz:. .rz k{i

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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2.2 The QF shall submit the Facility’s final electrical plans and
all revisions to the information previously submitted under section 2.1 hereof
to the Company no Tater than the date specified under sebtion 2.1 hereof, unless
such date is modified in the Company’s reasonable discretion. Based hpon the
information provided and within sixty (60) days aftar the information is
provided, the Company shall update its written Interconnection Costs and schedule
estimates, provide the estimated time period required for construction of the
Company‘’s Interconnection Facilities, and specify the date by which the Company
must receive notice from the QF to initiate construction, which date shall, to
the extent practical, be consistent with the QF's schedule for delivery of energy
inta the Company’s system. The final electrical plans shall inciude the
following information, unless all or a portion of such information is waived by
the Company in its discretion:

a. Physical layout drawings, including dimensions;

b. A1l associated equipment specifications and characteristics
including technical parameters, ratings, basic impulse levels,
electrical main one-1ine diagrams, schematic diagrams, system
protections, frequency, voltage, current and interconnection
‘distance;

c. Functional and logic diagrams, control and meter diagrams,
conductor sizes and length, and any other relevant data which
might be necessary to understand the Facility’s proposed system
and to be able to make a coordinated system;

d. Power requirements in watts and vars;

e. Expected radio-noise, harmonic generation and telephone
interference factor;

f. Synchronizing methods; and

g. Facility operating/instruction manuals.

h. If appiicable, a detailed description of the facilities to be
utilized by the Transmission Service Utility to deliver energy
to the Point of Delivery.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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3.2 The QF agrees to pay all of the Company’s actual
Interconnection Costs as such costs are incurred and billed in accordance with
Article XII of the Agreement. Such amounts shall be billed pursu'ant te section
3.2.1 if the QF elects the payment option permitted by FPSC Rule 25-17.087(4).
Otherwise the QF shall be billed pursuant to sectfcn 3.2.2.

3.2.1

3.2.2

Upon a showing of credit worthiness, the QF shall
have the option of making monthly installment
payments for Interconnection Costs over a period
no longer than thirty six (36) months. The period
selected is 36 months. Principal payments
will be based on the estimated Interconnection
Costs less the Interconnection Costs Offset,
divided by the repayment period in months to
determine the monthly principal payment. Payments
will be invoiced in the first month following first
incurrence of Interconnection Costs by the Company.
Invoices to the QF will include principal payments
plus interest on the unpaid balance, if any,
calculated at a rate equal to the thirty (30) day
highest grade commercial paper rate as published
in the Wall Street Journal on the first business
day of each month. The final payment or payments
will be adjusted to cause the sum of principal
payments to equal the actual Interconnection Costs.

When Interconnection Costs are {ncurred by the
Company, such costs will be billed to the QF to
the extent that they exceed the Interconnection
Costs Offset.

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991

608




SECTIUN NO. IX
ORIGINAL REISSUE SHEET 9.650

APPENDIX B
PARALLEL OPERATING PROCEDURES

1.0 Purpose

This appendix provides general operating, testing, and inspection
procedures intended to promote the safe parallel operation of the Facility with
the Company’s system. All requirements contained herein shall apply in addition
to and not in tieu of the provisions of the Agreement.

2.0 chem 1

Exhibit B-1, attached hereto and made a part hereof, is a schematic
diagram showing the major circuit components connecting the Facility and the
Company’s [substation] and Ehowing the Point of Delivery and the Point of
Metering and/or Point of Ownership, 1f different. All switch number designations
initially left blank on Exhibit B-1 will be inserted by the Company on or before
thg date on which the Facility first operates in parallel with the Company’s
system. i

3.0 Operating Standards

3.1 The QF and the Company will independently provide for the safe
~operation of their respective facilities, including periods during which the
other Party’s facilities are unexpectedly energized or de-energized.

3.2 The QF shall reduce, curtail, or interrupt electrical
generation or take other appropriate action for so long as it is reasonably
necessary, which in the judgment of the QF or the Company may be necessary to

JSSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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practicable, however, prior notice shall be given. Any of the following
conditions shall be cause for disconnection:

1.

&.

Company system emergencies and/or maintenance repair and
construction requirements;

hazardous conditions existing on the Facility’s
generating or protective equipment as determined by the
Company; .

adverse effects of the Facility’s generation to the
Company’s other electric consumers and/or system as
determined by the Company;

failure of the QF to maintain any required insurance;
or

failure of the QF to comply with any existing or future
regulations, rules, orders or decisions of any
governmental or regulatory authority having jurisdiction
over the Facility’s electric generating equipment or the
operation of such equipment.

3.7 The Facility’s electric generation equipment shall not be
operated in parallel with the Company’s system when auxiliary power s being
provided from a source other than the Facility’s electric generation equipment.

3.8 Neither Party shall operate switching devices owned by the
other Party, except that the Company may open the manual disconnect switch(s)
number(s) owned by the QF pursuant to section 3.6 hereof.

3.9 Should one Party desire to change the operating position of
a switching device owned by the other Party, the following procedures shall be

followed:

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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3.10.1 If the QF elects option (i), the breaker assembly shall
be opened and drawn out by QF personnel. As promptly as
practicable, Company personnel shall install a Company padlock
and a red tag on the breaker enclosure door.

3.10.2 If the QF elects option (i1), the switch shall be opened
by QF personnel or by Company personnel and, as promptly as
practicable, Company personnel will install a Company padlock
and a red tag. .

4.0 ns jon and Testi

_ 4.1 The 1nspection'énd testing of all electrical relays governing
the opération of the generator’s circuit breaker shail be performed in accordance
with manufacturer’s recommendations, but in no case less than once every 12
months. This inspection and testing shall include, but not be limited to, the
following:

(i) electrical checks on all relays and verification of settings
electrically;

(i) cleaning of all contacts;

(iii) complete testing of tripping mechanisms for correct operating
sequence and proper time intervals; and

(iv) visual inspection of the general condition of the relays.

1SSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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EXHIBIT B-1

Exhibit B-1 will be unique'for each Facility and must be complete prior to
parallel operation with the Company.

ISSUED BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIVE: September 20, 1991
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APPEMDIX C
RATES

SCHED\RE 2
GEMERAL INFORMATION FOR 1997 COMBUSTION TURSIME UMIT

GENERAL

YEAR OF AVOIDED UNIT = 1997
AVOIDED UNIT REFERENCE PLANT = BARTOW CT UNITS

T™ ATA '
TOTAL COST, DIRECT + AFUBC, 1IN /91 %'s = 3393.88/xd
ANNUAL ESCALATION RATE OF PLANT COSTS = 5.10%
ECONCMIC PLANT LIFE = 20 YEARS

OPERATING OATA

AVOIDED WNIT FIXED OKM COSTS IN 1/91 $'s = $6.18/XW/YR
AVOIDED UNIT VARIABLE ORM COSTS IN 1/91 $'g = $1.33/MWN
ANNUAL ESCALATION RATE OF OLM COSTS = 5.10%

MINIMUN ON-PEAX CAPACITY FACTOR = 90.0% s

MINIMUM TOTAL CAPACITY FACTOR = 42.0X

SYSTEM VARIASLE OLM COSTS IMN 1/91 $'s = $0.4673/mM
AVOIDED UNIT HEAT RATE = 11,610 ATU/KWH

-TYPE OF FUEL = DISTILLATE

(1) FOR THE CALENDAR MONTHS OF NOVEMBER THROUGN MARCH,
ALL DAYS: 6:00 AN, TO 12:00 NOOM, AND
5:00 P.A. TO 10:00 P.N.
(2) FOR THE CALENDAR MONTHS OF APRIL THROUGHR OCTOBER,
ALL DAYS: 11:00 A.M. TO 10:00 P.M.

FINAN

K FACTOR (NID YEAR) = 91,5259
UTILITY OISCOUNT RATE = 9.96X

Rixen, Jr., Director Rate Department

Septecber 20, 1991 -

Pege 1 of 4
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APPENDIX C
RATES
1997 Cosbnmtion Turbine

SCHEDULE 3
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be adjusted by

shall

Paymant

in accordence uith formuias set forth
muitiplying fasctor for On-Peak Capacity Factor determined

Schadule 7.

in FPSC Ruls 25-17.0832(S5).

NOTE: Above payments calculated

F. Mizon Jr., Director Rate Department

BY:

1SSUED

1991

Ssptember 20,

EFFECTIVE DATE:
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APPENDIX C
o RATES
SCHEDULE 3
Paymants for Awvoided 1997 Combustion Turbine Unit _ Page 4 of §
{(n {2 ($5] (&) (5) §) N {8) (" [§113]

CAPACITY PAYMENT - $/KU/MONTH

A PAYMENT OQPTION - $/KW/MONTM
CONTRACT STARTING _1 -~ START[NG 1795 _STARTING 1/94
YEAR oM CAPITAL  JOTAL [T CAPITAL  JOTAL oM GAPITAL TOTAL
1994 . = - - o .49 5.25 5.74
199% a o - 0.56 5.84 5.40 0.52 5.25 .77
1996 0.43 6.52 7.15 0.58 5.84 6.42 0.54 5.25 5.7%
1997 0.66 6.52 7.18 0.61 5.8 6,45 0.57 5.25 5.82
1998 0.69 6.32 7.21 0.45 5.84 8.49 0.60 5.25 5.85
1999 0.73 6.52 7.5 0.48 5.5 6.52 0.43 5.25 5.88
2000 0.77 6.52 7.29 o.n 5.8 6.35 0.66 5.8 5.9
2001 0.8 6.52 7.3 0.73 5.84 6.59 .70 5.25 .95
2002 0.85 6.52 7.37 o.r™ 5.8 6.63 0.73 5.25 5.98
2003 0.5¢% 6.52 7.41 .83 5.84 &.67 0.77 5.25 4.02
2004 0.9 8.52 7.48. 0.87 5.8 .M 0.8t 5.28 6.06
2005 0.98 6.52 7.50 e.N C3.84 8.75 0.55 5.25 .6.10
2004 1.03 6.52 7.5% 0.%6 5.84 6.80 0.v0 5.25 4,15
2007 1.09 6.52 7.6 1.01 5.84 6.85 0.94 5.25 6,19
2008 1.14 6.52 7.56 1.06 5.8 6.90 0.99 5.25 &.24
2009 1.20 6.52 7.72 1.12 5.54 6.96 1.04 5.25 6.29
2010 1.26 8.52 7.78 1.7 5.54 7.01 1.09 5.25 6,34
2011 1.33 6.52 7.85 1.3 5.84 r.or 1.15 5.8 6.40
2012 1.39 6.52 7.1 1.30 5.5 7.-14 1.2t $.25 6.46
2013 1.46 6.52 7.98 1.36 5.8 7.20 1.27 5.25 6.52
2014 1.54 6.52 a.06 1.43 5.84 7.27 1.33 5.2% 8.58
2015 1.62 6.52 8.14 1.50 5.8 7.34 1.40 5.25 6.65
2014 1.70 6.52 8.2 1.58 5.8 7.42 1.47 5.25 6.72

NOTE: Above payments calculated in sccordance with formulas set forth
in FPSC Rule 25-17.0832(S). Payment shell be adjusted by
miltiplying factor for On-Pesk Capecity Factor determined in
Schadute 7.

ISSUED #Y: S. F. Mizen, Jr,, Dirwctor Rate Department

-

EFFECTIVE DATE:  September 20, 1991




. SECTION wO. IX

] ORIGINAL REISRE SHEET M0, 9.7:0

o APPEDIX C
AATES

SCHEDULE &

Capacity Payment Adjustment for On-Peak Capacity Fector Pege 1 of 1

CAPACITY PATMENT

ADJUSTHENT
MULTIPLYING
0.P.C,F, FACTOR
Greater than or Equal to
the Committed O.P.C.F. 1.0
— —— 1.5
‘ a.p.C.F.
From 50.0X% to .
the Committed 0.P.C.F. Coomitted 0O.P.C.F.
Below 50.0% 0

NOTE: O.P.C.F. = On-Pesk Capacity Factor

ISRED BY: S. F. Nizen, Jr., Rate Department
EFFECTIVE:  September 20, 1M
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APPENDLY €
RATES

SCHEDULE 6§
Charges to Qualifying Facility Page 1 of 1

Customer Chargey:

the Oualifying Fecility shatl be billed monthly for the costs of meter resding, bitling, ard other
appropriate administrative costs. The charge shall be set equal to the stated Customer Charge of
the Company's applicable rate schedule for service to the 0Qualifying Facility lesd as a non-
generating customer of the Company.

The Oualifyfng Facility shall be billed monthly for the costs aessociated with the operation,
mafntenance, and repair of the intsrconmection. These finclude (a) the Compeny's inspections of the
intercornection and (b) maintemance of sny equipment beyond that which would be required to provide
normal electric service to the Qualifying Facility if no ssles to the Company were involved.

The Qualifying Facility shall pey § monthly charge equal to 0.50% of the Interconnection Costs less
the Interconmection Costs Offset. This monthiy rate shall be adjusted periodically,

ISSUED §Y: S. F. Nizon, Jr., Director Rate Department

EFFECTIVE DATE: September 20, 1991

(o
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APPENDIX D

TRANSMISSION SERVICE STAMDARDS

1.0 Eurgosg.

This appendix provides minimum standards required by the Company in
the Transmission Service Agreement and applies to QF’s whose Facility is not
directly interconnected with the Company and who are selling firm capacity and
energy to the Company.

2.0 Stand for QF’ 11inq Firm Capacity and Energy.

2.1 The QF shall ensure that, throughout the Term of the Agreement,
the Transmission Service Utility or its lawful successors but no other party
shall deliver the Committed Capacity and electric energy to the Company on behalf
of the QF.

2.2 A proposed Transmission Service Agreement and any amendments
thereto shall be submitted to the Company for its review and consent no less than
sixty (60) days before said Transmission Service Agreement or amendment is
proposed to be tendered for filing with the FERC. Such consent shall not be
unreasonably withheld. No review, recommendations or consent by the Company
shall be deemed an approval of any safety or other arrangements between the QF
and the Transmission Service Utility nor shall it relieve the QF and the
Transmission Service Utility of their responsibility with respect to the adequate
engineering, design, construction and operation of any facilities other than the
Company’s Interconnection Faclilities and for any injury to property or persons
associated with any faflure to perform in a proper and safe manner for any
reason. Nothing contained herein shall prevent the Company from exercising any
rights that it otherwise would have to participate as a full party before the

ISSUE BY: S. F. Nixon, Jr., Director Rate Department
EFFECTIYE: Sgptember 20, 1891
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.- Transmission Service Agreement and the activities undertaken

{vii)

(viti)

(ix)

(x)

s. F‘

thereunder, including, without limitation, any facility costs,
service charges, or third party impact claims;

the Company shall be entitied to reasonable access at all times
to property and equipment owned or controlled by either the
QF or the Transmission Service Utility and at reasonable times
to records and schedules maintained by either the QF or the
Transmission Service Utility, in order to carry out the
purposes of the Agreement in a safe, reiiable and economical
manner;

unless otherwise agreed by the Company, the Point of
Delivery into the Company’s system shall be defined as
all points of interconnection at transmission voltages
between the Company and the Transmission Service Ut{ility
pursuant to any tariffs or interchange agreements on
file with the FERC and in effect from time to time;

the electric energy made available from the Factlity for
transmission to the Company shall be telemetered to the Company
and shall be reduced for all Jlosses assessed by the
Transmission Service Agreement from the Point of Metering to
the Point of Delivery; the electric energy as so adjusted shall
be considered the electric energy delivered to the Company for
bi11ing purposes and shall be considered as if within the
Company’s Control Area, provided that the Transmission Service
Utility can deliver and the Company accept the electric energy
as so adjusted;

As an alternative to section 2.3(ix) hereof, electric energy
from the Facility shall be scheduled for delivery to the Point
of Delivery by the Transmission Seryice Utility and such

Nixon, Jr., Director Rate Department

September 20, 1991

620
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PART III

25-17.080

UTILITIES' OBLIGATIONS WITE RECARD TO
COGENERATORS AND SMALL POWER PRODUCERS

Definitions and Qualifying Criteria

25-17.081 Reserved

25-17.082 The Utility's Obligatiomn to Purchase

25-17.0825 As-Available Energy

25-17.083 Firm Energy and Capacity (Repealed)

25-17.0831 Contracts (Repsaled)

25-17.0832 PFira Capacity and Enesgy Contracts

25-17.0333 Planning Eearings

25-17.0834 Settlement of Disputes in Contract Negotiations
25-17.083% Wheeling (Rapealed)

25=-17.084 The Utility's Obligation to Sell

35-17.085 Reserved :
25-17.086 Periods During Which Purchases Are Not Required

25-17.087 Interconnectioa and Standards

25-17.088 ZTransaission Service for Qualifying Facilities (Repealed)
25-17.0882 Transamission Service Not Required for Self-Service (Repealad)
25-17.0883 Conditions Requiring Transmission Sarvice for Self-service
25~17.08% Traosaission Service for Qualifying Facilities

25~17.0%0 Reserved . .

25-17.091 Goverumental Solid Waste Energy and Capacity

25-17.080 Definitioas and Qualifying Criteria.
(1) Por the purpose of thase rules the Commission adopts the Pedercal Energy

Regulatory Commission Rules 292.101 through 292.207, effective March 20, 1980,
regarding definitions and criteria that a small power producer or COgendrator must
mest to achieve the status of § qualifying facility. Saall power producers and
cogenerators which fail to seet the FERC criteria for achieving qualifying facility
status but otherwise meet the objectives of economically reducing PFlorida‘s
dependence on oil and the sconoaic deferral of utility power plant expenditurss may
petition the Commission tc be granted qualifying facility status for the purpose
of receiving energy and capacity paymants pursuant to these rules.

{(2) In gensral, under the FERC regulations, a small power producer is a
qualifying facility if:

(a} the small power producer does not exceed 80 MW; and

(b) the primary (at isast S0\) energy socurce of the small power producer is
biomass, waste, or another renswable resource; and

(¢} the small power production facility is not owned by a person primarily
angaged in the generation or sale of electricity. This criterion is met if less
than 508 of the equity intdrest in the facility is owned by a utility, utility
holding company, or a subsidiary of them. )

(3) 1In general, under the FERC regulations, a cogenerator is a qualifying
facility if: : .

(a) the useful thermal energy output of a topping cycle cogeneration facility
is not less than 5% of the facility's total energy output per year; and

(b} the useful pover output plus half of the useful thermal energy ocutput of
® topping cycle cogeneration facility bullt after March 13, 1980, with any energy
input of natural gas or oil is greater than 42.5% or 45% if the useful thermal
energy output is less than 15V of the total energy output of the facility; and

(¢) the usaful power output of a bottoming cycle cogeneration facility built
after March 13, 1980, with any energy input as supplementary firing of natural gas
or oil is not less than 45% of the natural gas or oil input on an annual basis; and

e 17-39
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3. upon completion and approval by the utility of any zlterations to
the interconnection reasonably required to effect the change in
billing and upon payment by the qualifying facility for such
alterations.

{c) Should a qualifying facility elect to make simultaneous purchases and
sales, purchases of electric service by the qualifying facility from the
interconnecting utility shall be billed at the retail rate schedule under which the
qualifying facility load would receive service as 4 non-generating customer of the
utility; sales of electricity delivered by the qualifying facility to the
purchasing utility shall be purchased at the utility's avoided energy and capacity
rates, where applicable, in accordance with Rules 25-17.082S and 25-17.0832.

{d} Should a qualifying facility elect a net billing arrangement, the hourly
net energy and capacity esales delivered to the purchasing utility shall be
purchased at the utility's avoided energy and capacity rates, where applicable, in
accordance with Rules 25-17.0825 and 25-17.0832; purchases from the interconnecting
utility shall be billed pursuant to the utility's applicable standby service or
supplemental service rate schedules.

(4)(a) Paymants for snerdy and capacity sold by & qualifying facility shall
be rendersd monthly by the purchasing utility and as promptly as passible, normally
by the twentieth business day following the day the meter is read. The
kilowatt-hours s0ld by the qualifying facility, the applicable avoided energy rate
at which payments wers madse, and the rate and amount of the applicable capacity
payment shall accompany the payment by the utility to the qualifying facility.

(b} Where simultanecus purchases and sales are made by a qualifying facility,.
avoided energy and capacity payments to the qualifying facility may, at the option
of the qualifying facility, be shown as » credit to the qualifying facility’'s bill;
the kilowatt~hours produced by the qualifying facility, the avoided energy rate at
which payments were made, and the rate and amount of the capacity payment shall
accompany the bill to the qualifying facility. A credit shall not exceed the
amount of the qualifying facility's bill froam the utility and the sxcess, if any,
shall be paid directly to the qualifying facility in accordance with this rule.

{5) A utility may regquire a security deposit from each interconnected
qualifying facility in accordance with Rule 25-6.097 for the qualifying facility's
purchase of power from the utility. Zach utility's tariff shall contain specific
criteria for determining the applicability and amount ©f a deposit from an
interconnected qualifying facllity conaistent with projected net cash flow on a
sonthly basis.

{8) Bach utility shall kaep sesparate accounts for sales to qualifying
facilities and purchases from gQualifying facilities.

Specific Authority:  366.051, 350.127(2), P.s.
Law Implemanted: 366.081, P.S5.
Nistory: New 5/13/81, Amended 9/4/8), formerly 25-17.82, amended 10/25/90.

25-17.082% As-Availablas Enerygy.

{1) As-available snergy is energy produced and sold by a qualifying facility
on an hour-by~hour basis for which contractual commitments as to the quantity,
time, or reliability of delivery are not required. Each utility shall purchase
as-available energy from any qualifying facility. As-available energy shall be
scld by a qualifying facility and purchased by a utility pursuant to the terms and
conditions of a published tariff or a separately negotiated contract.

As-available energy sold by a qualifying facility shall be purchased by the
utility at a rate, in cents per kilowatt-hour, not to exceed the utility's avoided
energy cost. Because of the lack of assurances as to the quantity, time, or
reliability of delivery of as-svailable energy, no capacity payments shall be made
to a qualifying facility for the delivery of as-available energy.

(a) Tariff Rates: Each utility shall publish a tariff for the purchase of
as-available energy from gualifying facilities. Each utility's publlshed tariff
shall state that the rate of paymsent for as-available energy is the utility's

™ s
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off-peak pericds during the menth, and the average of their actual hourly avoided
energy costs for the month with the Commission. A copy shall be furnished to any
individual who requests such information.

(S) Upon request by a qualifying facility or any interested person, each
utility shall provide within 30 days its mcat cur{--nt prcyjcctiona of up:g-nctatinn
mix, fuel price by type of fuel, and at least a five ysar projection of fuel
forecasts to estimate future as-available energy prices as well as any other
Lnfqmtion reasonably required by the qualifying facility to project future
avoided cost prices including, but not limited to, a 24 hour advance forecast of
hour=-by-hour avoided energy costs. The utility may charge an appropriste fee, not
to exceed the actual cost of production and copying, for providing such
information. 11 .

(6) Utlility payments for as-available snergy made to alifying facilit
pursuant to the utility's tariff shall be recoverable by th?uﬁ.l{tygmwgh li:;:
Commission’s pericdic review of fusl and purchased power. Utility payments for
as-available energy made to qualifying facilities pursuant to a separately
negotiated contract shall be recoverable by the utility through the Commission's
periodic review of fuel and purchased power costs Lf the payments are not
reasonably projected to result in higher cost electric service to the utility's
general body of ratepayers or adversely atffect the adequacy or reliability of
ealectric service to all customers. L
Specific Autbority: 366.0351, 350.127(2), P.S.
faw lmplessentad: 366.051, r.s.

History: MNew 3/4/83, formerly 15-17.82, amended 10/25/90.

25-17.083 Pirm Energy and Capacity. :
Specific Authority: 366.04(1), 366.05(1), 366.05(9), 350.127(¢2), F.S$.
Law Ilplmt.dl 3“.05‘,,' r.s.

History: MNew 3/4/81, formerly 25-17.83, Repealed 10/25/90.

25-17.0831 Coantracts.
‘mi’ic luthotitrt 36‘-03"" 350.137(2)' r.s.
Law Implementsd: 366.05(%), 7.8.
Bistory: New $/13/81, amended %/4/83, formerly 25-17.831, Rapealed 10/25/9%0.

25-17.0832 Pirm Capacity and Energy Contracts.

{1) Pirm capacity and energy are capacity and energy produced and sold by a
qualifying facility and purchased by a utility pursuant to a negotiated contrac:t
or a standard offer contract subject to certain contractual provisions as to thes
quantity, time and reliability of delivery.

(a} Within one working day of the execution of a negotiated contract or the
receipt of a signed standard offer contract, the utility shall notify the Director
of the Division of Electric and Gas and provide the amount of committed capacity
and the avoided unit, if any, to which the contract should be applied.

{(b) Within 10 working days of the execution of a negotiated contract for the
purchase of firm capacity and energy or within 10 working days of raceipt of a
signed standard offer contract, the purchasing utility shall file with the
Commission a copy of the signed contract and a summary of its terms and conditions.
At a minimum, such a summary shall report:

1. the name of the utility and the owner and/or operator of the
qualifying facility, who are signatories of the contract;

2. the amount of committed capacity specified in the contract, the size
of tha facility, the type of the facility its location, and its
interconnection and transaission requirements;

3. the amount of annual and on-peak and off-peak energy expected to be
delivered to the wtility;

4. the type of unit being avoided, its size and its in-service year;

S, the in-service date of the qualifying facility; and

- ) 17-43
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capacity or parts _thoreof by the purchasing utility. Rates for payment of Capacity

sold by & qualifying facility shall be specified in the contract for the duration

of the contract. In reviewing a utility's standard offer contract or contracts,
the Compission shall consider the criteria specified in paragraphs (2)(a) through

(2)(4) of this rule, as well as any other information relating to the determination

of the utility’'s full avoided costs.

{(¢) 1In lisu of a separately negotiated contract, & qualifying facility under
75 segawatts or A solid waste facility as defined in Rule 25-17.091(1), F.A.C., may
acceapt any utlility’'s standard offer contract. Qualifying facilities which are 75
megawatts or greater may negotiate contracts for the purchase of capacity and
energy pursuant to subsection (2). Should a utility fail to negotiate in good
faith, any qualifying facility may apply to the Commission for relief pursuant to
Rule 25-17.0834, F.A.C.

(d) Within 60 days of receipt of a signed standard offer contract, the utility
shall either accept and sign the contract and return it within five days to the
qualifying facility or petition the Commission not to accept the contract and
provide justification for the refusal. Such petitions may be based on:

1. a reasonable allegation by the utility that acceptance of the
standard offer will exceed the subscription limit of the avoided
unit or units; or :

2. material evidence that becsuse the quallfying facility is net
financially or technically viable, it is unlikely that the committed
capacity and energy would be made available to the utility by the
date spacified in the standard offer.

A standard offer contract which has been accepted by a qualifying facility shall

apply towards the subscription limit of the unit designated in the contract

effective the date the utility receives the accespted contract. If the contract is
not accepted by the utility, its effect shall be removed from the subscriptien
limit effective the date of the Commission order granting the utility's petition.

(e) Minimum Specifications. Each standard offer contract shall, at minimum,
specify:

po“ 1. the avoided unit or units on which the contract is based;

2. the total amcunt of committed capacity, in segawatts, needed to
fully subscribe the avoided unit specified in the contract;

3. the payment options available to the qualifying facility including
all financial and sconomic assumptions necessary to calculats the
firm capacity payments available under sach payment option and an
fllustrative calculation of firm capacity payments for a minimum ten
yesar tera contract commencing with the in-service date of the
avoided unit for each payment option;

4. the dats on which the standard contract offer expires. This date
shall be at least four years before the anticipated in-service date
of the avoided unit or units unless the avoided unit could be
constructad in less than four years, or when the subscription limit
has besn reached; _

s. the date by which firm capacity and energy deliveries from the
qualifying facility to the utility shall commence. This date shall
be no later than the anticipated in-service date of the avoided unit
specified in the contract; : _

6. the period of time over which firm capacity and snergy shall be
delivered from the qualifying facility to the utility. Firm
capacity and energy shall be delivered, at a minimum, for a period
of ten years, commencing with the anticipated in-service date of the
avolided unit specified in the contract. At a maximum, firm capacity
and energy shall be delivered for a period of time equal to the
anticipated plant life of the avoided unit, commencing with the
anticipated in-service date of the avoided unit;

- - 17-45
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3. Levelized capacity payments. Lavelized capacity payments ghall
commence on the anticipated in-service date of the avoided unit.
The capital portion of capacity payments under this option shall
consist of equal monthly payments over the term of the contract,
calculated in conformance with paragraph (5)(c) of this rule. The
fixed operation and maintenance portion of capacity payments shall
be equal to the value ©of the year-by-year deferral of fixed
operation and maintenance sexpense asscciated with the avoided unit
calculated in conformance with paragraph {5){a) of this rule. Where
levelized capacity payments are elected, the cumulative present
value of the levelized capacity payments made to the qualifying
facility over the term of the contract shall not exceed the
cusulative present value of capacity payments which would have been
made to the qualifying facility had such payments been made pursuant
to subparagraph (3)(g)1l of this rule, value of deferral capacity
payments.

4. Zarly levelized capacity payments. Kach standard offer contract
shall specify the earliest date prior to the anticipated in-service
date of the avoided unit when early levelized capacity payments may
commence. The early capacity paymant date shall be an approximation
of the lead time required to site and construct the avoided unit.
The capital portion of capacity payments under this option shall
consist of equal monthly payments over the term of the contract,
calculated in conformance with paragraph (S){c) of this rule. The
fixed cperation and maintenance expense shall be calculated in
conformance with paragraph (S)(b) of this rule. At the option of
the qualifying facility, early levelized capacity payments shall
commence at any time after the specified early capacity date and
before the anticipated in-service date of the avoided unit provided
that the qualifying facility is delivering firm capacity and energy
to the utility. Where esarly levelized capacity payments are
alected, the cumulative present value of the capacity paymants made
to the qualifying facility over the term of the contract shall not
exceed the cumulative present value of the capacity payments which
would have been made to the qualifying facility had such paymants
been made pursuant to subparagraph (3){g)l of this rule.

{(4) Avoided Energy Payments.

{(a) For the purpose of this rule, avoided ensrgy costs associated with firm
energy sold to a utility by § qualifying facility pursuant to a utility's standard
offer contract shall coommence with the in-service date of the avoided unit
specified in the contract. Prior to the in-sesvice date of the avoided unit, the
qualifying facility may sell as-available energy to the utility pursuant teo Rule
25-17.0825.

{b} To the extent that the avoided unit would have been operated, had that
unit been installed, avolided snergy costs aszsociated with firm energy shall be the
enargy cost of this unit. To the extent that the avoided unit would not have been
operated, the avoided energy ccsts shall be the as-avallable avoided energy cost
of the purchasing utility. During the periods that the avoided unit would not have
been operated, firm energy purchased from qualifying facilities shall be treated
as as-available snergy for the purposes of determining the megawatt block size in
Rule 25-17.0825(2)(a). _

{¢) The energy cost of the avoided unit specified in the contract shall be
defined as the cost of fusel, in cants per kilowatt-hour, which would have been
burned at the avoided unit plus variable operation and maintenance expenss plus
avoided line losses. The cost of fuel shall be calculated as the average market
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t = the term, in years, of the contract for the
purchase of firm capacity;
( ]
( {1+ 1ip) )
A - { 1 = ({1 +¢r) ]
c
( (1sipl
( 1 - (1+1r) ]
( ]

Where: 7P - the cumulative present value in the year that the
contractual payments will begin, of the avoided
capital cost component of capacity payments which
would have been made had ciapacity payments
commenced with the anticipated in-service date of
the avoided unit({s); and

T - annual discount rate, defined as the utility's
incremental after tax cost of capital; and
i I
{ (1 +10) )
A = [ 1 - (1+1r2) ]
o
[ (1 + lo}g 1
( 1 - (1+r) }
( o 1
Where: G = The cumulative present value in the year that the

{(¢)

Wharet

(6)

contractual payments will begin, of the avoided fixed
operation and maintenance expense component of capacity
payments which would have been made had capacity payments
commenced with the anticipated in-service date of the
avoided unit.

Levelized and sarly levelized capacity payments. Monthly levelized
and early levelizsd capacity payments shall be calculated as follows:

P

L

r x r + 0

12 1-(1+r;‘t

the aonthly lavelited capacity payment, starting on
or prior to the in-service date of the avoided unit;

the cumulative present value, in the year that the
contractual payments wili begin, of the avoided capital
cost component of the capacity payments which would have

. baen made had the capacity payments not been levelized;

the annual discount rate, defined as the utility's
incremental after tax cost of capital; and

the term, in years, of the contract for the purchase of
firm capacity. :

the monthly fixed operation and maintenance component of
the capacity payments, calculated in accordance with
pacragraph (S){a) for levelized capacity paymants or with
paragraph (5)(b) for early levelized capacity payments.

Sale of Excess Firm Energy and Capacity. To the sxtent that fira

energy and capacity purchased from a qualifying facility pursuant to a
standard offer contract or an individually negotiated contract is not needad
by the purchasing utility, thess rules shall be construed to encourage the
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{3) If the Commission finds that a utility has failed to negotiate or
deal in good faith with qualifying facilities, or has explicitly dealt in
bad faith with qualifying facilities, it shall impose an appropriate penalty
on the utllity as approved by section 350.127, Florida Statutes.
specific Authority: 366.0S51, 350.127(3), r.S.

Law Implemsntaed: 366.031, P.8.
Eistory: New 10/25/%0.

25-17.083% ‘Yheeling.
Specific Authority:  386.05(%9), 350.137(2), P.S.
Law Implemented: 366.05(9), 366.055(3), r.8.
Eistory: New 9/4/83, repesaled 10/4/83, formerly 23-17.818.

25-17.084 The Utility's Obligation to sSsll. :

Unon compliance with Rule 25-17.087, each utility shall sell energy to
qualirying facilities at rates which are just, reasonadble, and
non=discriminatory.

Specific Authority: 364.05(9), 330.127(2), P.S.
Law Implemented: 366.05(%), r.s.
Eistory: New 35/13/81, aneanded 9/4/83, formerly 25-17.84.

25~17.085 Reserved.

25-17.086 Pariods During Which Purchazes are not Required.

Whers purchases from a qualifying facility will impair the uzility's
ability to give adequate service to the rest of its customers or, duas to
operational circumstances, purchases from qualifying facilities will result
in costs greater than those which the utility would incur if it did not maks
such purchases, or cotherwise place an undue burden on the utility, the
utility shall be relieved of its obligation under Rule 25-17.082 to purchase
electricity from a qualifying facility. The utility shall notify the
qualifying facility(lies) prior to the instance gqiving rise to those
conditions, if practicable. If prior notice is not practicable, the utility
shall notify the qualifying facility(ies) as socon as practicable after the
fact. 1In either svent the utility shall notify the Commission, and the
Commission staff shall, upon request of the affected qualifying
facility(ies), investigate the utility's claim. Nothing in this section
shall operate to relieve the utility of its gensral obligation to purchase
pursuant to Rule 25-17.081. _

Specific Authority: 366.05(9%), 350.137(2), F.S8.
Law Iapleaented: 364.05(%), F.5.
Ristory: New $/13/81, Asended 9/4/83, formerly 2%-17.86. -

25-17.0807 latesrcoanection and Standards.

(1) Bach utility shall interconnect with any qualifying facility which:

(a) 1is in its service area;

{(b) requests interconnection;

(e} agrees to meet systam standards specified in this rule; (d) agrees
to pay the cost of interconnection; and

(e) signs an interconnection agresment.

(2) Nothing in this rule shall be construed to preclude a utility from
evaluating sach request for interconnection on its own merits and medifying
the general standards specified in this rule to reflect the result of such
an evaluation.

{3) Wherse a utility refuses to interconnect with a quallifying facility
or attempts to impose unreascnable standards pursuant to subsection (2) of
this rule, the qualifying facility may petition the Commission for relief.
The utility shall have the burden of demonstrating to the Commission why
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the utility and be capable of being locked in the open position with a
utility padlock. The utility may reserve the right to open the switch (i.e.
isclating the qualifying facility's generation system) without prior notics
to the qualifying facility. To the extent practicable, however, prior
notice shall be given,

Any of the following conditions shall be cause for disconnection:

1. Utility systsm smergencies and/or maintsnance requiresents;

2. Hazardous conditions existing on the qualifying facility's
generating or protective equipment as determined by the
utility;

3. Adverse effects of the qualifying facility's generation to the
utility's other electric consumers and/or systea as determined
by the utility;

4. Failure of the qualifying facility to maintain any required
insurance; or

S. Failure of the qualifying facility to comply with any existing
or future regulations, rules, orders or decisions of any
governmental or regulatory authority having jurisdiction over
the qualifying facility's electric generating equipment or the
opearation of such equipment.

(p) Responsibility and Liability. The utility and the qualifying
facility shall each be responsible for its own facilities. The utility and
the gualifying facllity shall sach be responsible for ensuring adequate
safeguards for other utility customers, utility and qualifying facility
personnel and equipment, and for the protection of its own generating
system. The utility and the qualifying facility shall each indemnify and
save the other harmless from any and all claims, demands, costs, or expense
for loss, damage, or injury to persons or property of the other caused by,
arising out of, or resulting from: :

l. Any act or omission by a party or that party’'s contractors,
agents, servants and enployees in connection with the
installation or operation of that party's generation systam or
the operation thereof in connection with the other party’'s
system;

2. Any defect in, failure of, or fault related to a party's
generation systems;

3. The negligence of a party or negligence of that party's
contractors, agents servants and employees; or

4. Any other event or act that is the result of, or proximately
caused by, a party.

For the purposes of this subsection, the term party shall mean either
utility or qualifying facility, as the case may be.

{¢) Insurance. The qualifying facility shall deliver to the utility,
at least fifteen days prior to the start of any interconnection work, a
certificate of insurance certifying the qualifying facility*'s coverage under
a4 liability insurance policy issued by a rsputable insurance company
authorized to do business in the State of Florida naming the qualifying
facility as named insured, and the utility as an additional named insured,
which policy shall contain a broad form contractual endorsement specifically
covering the liabilities accepted under this agreement arising out of the
interconnection to the qualifying facility, or caused by operation of any of
the qualifying facility's equipment or by the qualifying facility's failure
to maintain the qualifying facility's equipment in satisfactory and safe
operating condition.

The policy providing such coverage shall provide public liability
insurance, including property damage, in an amount not less thaa $300,000
for each occurrence; mors insurance may be required as deemad necessary by
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(d) Exceptions. A qualifying facility's generator having 4 Capacity
rating that cant
1. produce power in excess of 1/2 of the minimum utility customer
requirements of the interconnected distribution or
transaission circuit; or
2. produce power flows approaching or exceeding the thermal
capacity of the connected utility distribution or transaission
lines or transformers; or
3. adversely affect the operation of the utility or other utility
customer's voltage, frequency or overcurrent contrel and
protaction devices; or
4. adversely affect the quality of service to other utilicy
gustomers; or
S. interconnect at voltage levels gresater than distribution
voltages,
will require more complex interconnecticn facilities as deemed necessary by
the utility.

(8) Yq\nlity of Servics. The qualifying facility's generated
electricity shall meet the following ainimum gquidelines:

{a) Prequency. The governor contrel on the prise mover shall be
capable of maintaining the generator output frequency within limits for
loads from no~-load up to rated output. The limits for frequency shall be 60
hertz {(cycles par second), plus or minus an instantaneous variation of less

han 1%,

* (b) Voltagsa. The regqulator control shall be capable of maintaining the
generator output voltage within limits for loads from no~-load up to rated
output. The limits for voltage shall be the nominal operating voltage
level, plus or minus 5%,

{c) Harmonics. The cutput sine wave distortion shall be deemed
acceptable when it does not have a higher content (root mean square} of
harmonics than the utility’'s normal harmonic content at the interconnection

int.
po ‘(d) Power Factor. The qualifying facility's generation system shall be
designed, operated and controlled to provide reactive power requirements
from 0.8% lagging to 0.85 leading power factor. Induction generators shall
have static capacitors that provide at least 85% of the magnetizing current
requizrements of the induction generator field. (Capacitors shall not be so
large as to permit self-excitation of the qualifying facility's generator
field).

(l) DC Generators. Direct current generators may be operated in
parallel with the utility's systaa through a synchronous invertor. 'The
inverter must meet all criteria in these rules. ’

(9) Metering. The actual metering eguipment required, its voltage
rating, number of phases, size, current transformers, potential
transformers, number of inputs and assoclated memory is depsndant on the
type, size and location of the electric service provided. 1In situations
where powar may flow both in and out of the qualifying facility's system,
power flowing into the qualifying facility's system will be measured
separately from power flowing out of the qualifying facility's systeam.

The utility will provide, at no additional cost to the qualifying
facility, the metering equipment necessary to measure capacity and energy
deliveries to the qualifying facility. The utility will provide, at the
qualifying facility's expense, the necessary additional metering equipment
to measure energy deliveries by the qualifying facility to the utility.

(10) Cost Responsibility. The qualifying facility is required to bear
all costs associated with the change-cut, upgrading or addition of
protective devices, transformers, lines, services, meters, switches, and
associated equipment and devices beyond that which would be required to

17-8%
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(3) An electric utility may deny, curtail, or discontinue transaissien
service to a Qualifying Facility on a non- discriminatory basis if the
provision of such service would adversely affect the safaty, adequacy,
reliability, or cost of providing electric service to the utility'‘s general
body of retail and wholesale customaers.
specific Authoritys 366.051, 350.127(2), r.s. '

Law Isplemsnted: 366.051, 366.055(3), r.s.
Ristory: New 10/15/90.

25=17.090 Raserved.

25-17.091 Governmeantal Solid Waste Energy and Capacity.
{1} Detinitions and Applicability:
(a) "Solid Waste Pacility” means a facility owned or operated by, or on
behalf of, local government, the purpose of which is to dispose of solid
waste, as that term is defined in section 403.703(13), Fla. Stat. (1988),
and to generate electricity.
{b) A facility is owned by or operated on behalf of a local government
if the power purchase agrssment is betwesn the local government and the
electric utilicy.
(c) A solid waste facility shall include a facility which {s not cwned
or operated by a local government but is operated on its behalf. When the
power purchase agreement is between a non-governmental entity and an
electric utility, the facility is oparated by a private entity on behalf of
a local government if:
1. One or mors local governments have entered into a long-term
agreement with the private entity for the disposal of solid
waste for which the local governnents are responsible and that
agreement has a term at least as long as the tera of the
contract for the purchase of -enerqgy and capacity from the
facility; and .
2. The Commission deteraines thers is no undue risk imposed con
the electric ratspayers of the purchasing utility, based on:
a. The lecal government's acceptance of responsibility for
the private entity's performance of the power purchase
contract, or

b. Such other factors as the Commission deems appropriate,
including, without limitation, the issuancs of bonds by
the local government to finance all, or a substancial
portion, of the costs of the facility; the reliability of
the solid waste technology; and the financial capability
of the private owner and operator.

3. The requirements of subparagraph 2 shall be satisfied if a
local government described in subparagraph 1 sntars into an
agreement with the purchasing utility providing that in the
eveant of a default by the private entity under ths power

o purchase contract, the local government shall perform the
private entity's obligations, or cause them to be performed,
for the remaining term of the contract, and shall not sesk to

- rsnegotiate the power purchase contract.

{(d) This rule shall apply to all contracts for the purchase of enezgy
or capacity from solid waste facilities entered into, or reneqotiatad as
provided in subsection (3), after October 1, 1988.

(2) Except as provided in subsections (3) and (4) of this rule, the
provisions of Rules 25-17.080 - 25-17.089, Florida Administrative Code, are
applicable to contracts for the purchase of energy and capacity from a solid
waste facility.
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(3) Any solid wvaste facility which has an existing firm energy and
capacity contract in sffect before Qctober 1, 1988, shall have a one-time
option to renegotiate that contract to incorporate any or all of the
provisions of eubsection (2) and (4) into their contract. This
renegotiation shall be based on the unit that the contract was designed to
avoid but applying the most recent Commission-approved cost estimates of
Rule 25-17.0832(5)(a), Plorida Administrative Code, for the same unit type
and in-service year to determine the utility’'s value of avoided capacity
over the remaining term of the contract.

{4) Bacause section 1377.709(4), Pla. Stat., requires the local
governmant to refund early capacity payments should § solid waste facility
be abandoned, c¢losed down or rendered lllegal, a utility say not require
risk-related guaranteess as required in RMule 25-17.0832, paragraph (2)(ec),
(2){d), (3}(e)8, and (3)(f)1. Howaver, at its coption, a solid waste
facility may provide such risk related guarantse. ‘

(5) DNothing in this rule shall preclude a molid waste facility from
slecting advance capacity payments authorized pursuant to section
377.709(3){b), F.S., which advanced capacity payments shall be in lieu of
firm capacity payments otherwise authorized pursuant to this rule and Rule
25-17.0832, F.A.C. The provisions of subsection (4) are applicable to solid
waste facilities electing advanced capacity payments.

Specific Authority: 350.127(2), 377.709(S), P.8.
taw Implemented: 366.051, 366.055(3), 377.70%, r.s.
Ristory: MNew 8/8/835, formerly 25-17.91, Amended 4/26/89, 10/25/90.
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2ND CASE of Level 1 printed in FULL format.

In Re: Petition of Polk Power Partners for a Declaratory
Statement Regarding Eligibility for Standard Offer Contracts

DOCKET NC. 220556-EQ; ORDER NO. PSC-92-0683-DS-EQ
Florida Public Service Commission
1992 Fla. PUC LEXIS 1076; 92 FPSC 7:3a8
July 21, 1992

PANEL:
f*1]

The following Commissicners participated in the disposition of this matter:
THCMAS M. BEARD, Chairman; BETTY EASLEY; J. TERRY DEASON; SUSAN F. CLARK; LUIS
J. LAUREDC

OPINION:
QORDER GRANTING DECLARATORY STATEMENT IN THE NEGATIVE

BY THE COMMISSION:
BACKGROUND

By petition filed May 28, 1952, Polk Power Partners, L.P. ("Polk") has asked
for a declaratory statement that Polk Power Partners may sell additional
capacity from a qualifying cogeneration facility via a gtandard coffer contract,
where the project's total net generating capacity exceeds 75 megawatts (MW) and
where the contemplated standard offer contract provides for committed capacity
of less than 75 MW.

Though acknowledging that Rule 25-17.0832(3) (a), F.A.C. provides for
standard offer contracts involving "small qualifying facilities less than 75
megawatts. ", Polk theorizes an ambiguity as to whether the 75 megawatt cap
speaks to the total net generating capacity nl of the QF, as defined at 18
C.F.R. 292.202 (g) (19290) of the FERC rules implementing PURPA, or the committed
capacity which the qualifying facility has contractually committed to deliver on
a firm basis to the purchasing utility. It is the latter definition [+2]
alone which would be consistent with the declaratory statement petiticned for by
Polk.

nl Total net generating capacity, or "Useful power output” of a cogeneration
facility means the electric or mechanical energy made available for use
exclusive of any such energy used in the power production process.

DISCUSSION

We grant Polk Power Partners' Petition for Declaratory Statement, albeit in
the negative.

The mere allegation at p. 8 of the Petition that

¢

3 -



J Page 4
1992 Fla. PUC LEXIS 1076, *2; 2 F. ..

A QF with a total net generating capacity of 95 MW that sells only 70 MW to a
purchasing utility is frequently refexred to as a 70 MW QF

is hardly sufficient to create authentic ambiguity in this matter in view of
the context in which the operable standard offer rule appears. Not only Rule
25-7.0832(3) {a}, previously cited, but alsoc Rule 25-17.0832(2) stataes that

Negotiated contracts shall not be evaluated against an avoided unit in a
standard offer contract, thus preserving the gtandard goffer for small qualifying
facilities as describked in subsection (3) (e.s.]

All of the language in both rule sections relating the 75 MW cap to the goal
of preserving the ptandard offer for small qualifying facilities would [*3]
be rendered nugatory by the declaratory statement petitioned for by Polk.

If "committed" capacity, rather than total net generating capacity were the
measure by which to calculate the 75 MW cap, QF's of any size could participate
in standard affer contracts, contrary to the c¢lear intent of the rules to
preserve such participation for small QF's. It is a fundamental principle of
statutory construction that statutes are not to be construed in such a manner as
to render them meaningless, and that principle should govern the interpretation
of rules as well.

Accordingly, we decline Polk's Petition to issue the statement requested. We
state instead that the 75 MW cap referenced in Rule 25-17.0832(3) (a) refers to
the total net generating capacity of the QF.

In view of the akhove, it is

ORDERED by the Florida Public Service Commission that Polk Power Partner's
Petition for Declaratory Statement is granted in the negative. It is further

ORDERED that this docket is c¢losed.

By Order of the Florida Public Service Commisision this 21st day of July,
1982.

rl
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18T CASE of Level 1 printed in FULL format.

In Re: Joint Petition for Approval of Standard Offer
Contracts of FLORIDA POWER CORPORATION and AUBURNDALE POWER
PARTNERS, LIMITED PARTNERSHIP

DOCKET NO. 940819-EQ; ORDER NO. PSC-94-1306-FQF-EQ
Florida Public Service Commission
94 FPSC 10:37s

Octoher 24, 1994

PANEL:
[*1]

The following Commissioners participated in the disposition of this matter:
J. TERRY DEASON, Chairman, SUSAN F. CLARK, JOE GARCIA, JULIA L. JCHNSON, DIANE
K. KIESLING

OPINION:
NOTICE OF PROPOSED AGENCY ACTION ORDER APPROVING CONTRACT MODIFICATIONS

BY THE COMMISSION:

NOTICE IS HEREBY GIVEN by the Florida Public Service Commission that the
action discussed herein is preliminary in nature and will become final unless a
person whose interests are substantially affected files a petition for a formal
proceeding, pursuant to Rule 25-22.029, Florida Administrative Code.

By Order No. 21547, issued September 27, 1989, we approved a standard offer
contract between Florida Power Corporation (FPC) and the Sun Bank of Tampa Bay
{Sun Bank) for 8.5 MW of capacity generated by a wood waste burning cogeneration
unit in Jefferson County. In Order No. 21348, a companion order issued that
same date, we approved a standard offer contract between FPC and Sun Bank for
7.969 MW of capacity generated by a similar unit in Madison County.

Both standard offer contracts contained provisions that permitted assignment
of the contracts with FPC'a prior written approval, and in fact Sun Bank had
[~2] already assigned both standard offer contracts to LFC Corporation (LFC)
on April 14, 198%. Both standard offer contracts also contemplated a one-time
adjustment of committed capacity; and on December 18, 1992, LFC increased the
committed capacity for the Madison facility from 7.969 MW to 8.5 MW. The
combined committed capacity of the facilities is now 17 MW. The facilities have
been operational since 1230,

The standard offer contracts were assigned again by LFC to Auburndale Power
Partners, Limited Partnership (Auburndale) in a "Consent and Agreement”
{Consent), executed by LFC, FPC and Auburndale on April 18, 1994. By the terms
of the Consent, Auburndale would generate the firm capacity and energy committed
by LFC's standard cffer contracts from Auburndale's own existing 150 MW natural
gas fired cogeneration facility in Polk County, not from LFC's existing wood
waste burning cogeneration facilities in Madison and Jefferson Counties.
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Auburndale already plans to sell 114 MW of firm capacity to FPC pursuant to a
negotiated contract that we approved in Order No. 24634, Docket No. 910401-EQ,
issued July 1, 13391. The Consent also provided that FPC could curtail energy
purchases from [*3] Auburndale under certain circumstances. If the Consent

is approved, LFC plang to discontinue operations at the Madison and Jeffersen
County facilities.

On August S5, 1394, Auburndale and FPC filed this Joint Petition for Expedited
Approval of Contract Modifications. 1In the joint petition the parties have
asked us to confirm that the standard offer contracts as modified continue to
qualify for cost recovery and are not subject to the provisions of the
Commission's current Rule 25-17.0832(3) (a), whichh limits the availability of
Standard Offer Contracts to Qualified Cogeneration Facilities (QF) under 75 MW.
The modifications in question include: LFC's assignment of the standard offer
contracts to Auburndale; a change in location and facilities from LFC's plants
in Madison and Jefferson counties to Auburndale's natural gas fired plant in
Auburndale; and, curtailment provigiona that permit FPC to reduce energy
purchases from Auburndale during certain periods when FPC's load is reduced.

At our September 20, 1994 Agenda Conference we addressed four substantive
issues raised by the joint petition:

1) Is LFC's assignment of its standard offer c¢ontracts with Florida Power
Corporation [*4] to Auburndale Power Partners contemplated by the terms of
those contracts?

2) Is the change in locaticn from the existing LFC facilities in Madison and
Jefferson counties to the Auburndale facility in Polk county, Florida
contemplated pursuant to the original standard offer contracts?

3) Are the agreed upon "Off-Peak Curtailment Periods" as defined in the
Consent and Agreement between Auburndale, FPC, and LFC contemplated pursuant to
Sections 5(a) and S5(¢) of LFC's original standard offer contract?

4) Shcould the joint petition for approval of contract modifications be
approved?

Qur decision on those issues is memeorialized helow.
The Assignment

The standard offer contracts in question specifically provide for assignment
with the prior written approval of FPC, This requirement was met when LFC,
Auburndale, and FPC entered into the Consent and Agreement. The Consent
a@ssigned the responsibility of generating the power and the rights and benefits
of the standard offer contracts to Auburndale. By an amendment to the Consent,
LFC has retained its original obligations to FPC. Upon consideration we find
that this type of assignment was contemplated in the original standard [+5]
offer contracts that were approved by the Commission in Order Nos. 21947 and
21948. Therefore, no further Commission approval is required.

The Change in Pacilities and Location

While the terms of the standard cffer contracts provided for assignment, the
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terms of the contracts did not provide for a change in location and facilities
from the existing woodburning facilities in Madison and Jefferson counties to
the Auburndale natural gas facility in Polk county.

As the name implies, a standard offer contract is just that, an
"off-the-shelf" offering that has certain blank terms to be filled in when a
particular QF executes the contract. Those terms include the name of the QF,
the effective date of the contract, the location of the facility, the size of
the facility, the term of the contract, the committed capacity, the in-service
date, and the capacity payment option. Once the blanks are filled in and the
standard offer is signed, those terms are not subject to negotiation or
modification unless the contracts specifically provide for the medification.

Auburndale and FPC suggest that the change in location is a minor
modification, because the location was originally left blank [#6] in the
standard offer contract. The location provision of a standard offer contract is
left blank because the utility does not know the location or type of a facility
when it publishes its standard offer contract tariff. The fact that this
information was not specified by the utility before the standard cffer was
executed does not mean that the information is insignificant and can be changed
at will. It means that at the outset the cogenerator has the flexibility and
the responsibility to provide the location information so that the purchasing
utility can, from that point on, manage its purchased power contracts and plan
its system accordingly. The changes in location and facilities significantly
modify the project that was the subject of the original standard offers. We
must evaluate the current effect of those changes on the ratepayers.

FPC indicated that the current LFC standard offer contracts are more
expensive than FPC's current avoided costs by approximately $ 20 milliocn. FPC's
analysis of the benefits of the proposed changes shows a net present value
benefit of approximately $ 12 million compared to the original standard offers.
Auburndale and FPC state in [*7] their joint petition that the "new location
will reduce line leoss incurred in the transmission of power to the load center,
provide greater reliability as the transmission distance will be significantly
shortened, and increase FPC's opportunity for purchase of bargain and emergency
power from the non-peninsular Florida System." At the Agenda Conference, FPC
indicated that the majority of the $ 12 million benefit was the result of
replacing expensive as-available energy with less expensive firm energy. We
believe that in this instance there are significant benefits to be gained by
FPC's ratepayers, and accordingly we approve the modification.

Curtailment

Section 4{d) of the Consent and Agreement definesg "Qff-Peak Curtailment
Periods" as the coff-peak hours, 12:00 a.m., to 6:00 a.m, for certain months of
the year. These are the "([t]imes the Company shall be deemed unable to accept
energy and capacity deliveries". This section relieves FPC of the obligation to
purchase excess as-available energy which may not be economical.

Section 5 of LFC's standard offer contract reads as follows:
During the term of this agreement, QF agrees to:

{a) Provide The Company prior to October 1 of {*8] sach calendar year an
estimate of the amount of electricity generated by the Facility and delivered to

<
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The Company for each month of the following calendar year, including the time,
duratiocn and magnitude of ary planned outages or reductions in capacity;

(b} Promptly update the yearly generation schedule and maintenance schedule
as and when any changes may be determined necessary;

(¢) Coordinate its scheduled Facility outages with The Company;

(d}) Comply with reasonable requirements of The Company regarding day-to-day
or hour-by-hour communications between the parties relative to the performance
of this Agreement; and

(e} Adjust reactive power flow in the interconnection sc as to remain within
the range of 85% leading to 85% lagging power factor.

Section 5 of the standard offer requires that the QF and the utility
coordinate planned cutages of the QF so the utility can manage its system.
Typically, planned outages are for maintenance purposes for the QF. They are
not te relieve minimum lcad problems of the utility. The "Off-Peak Curtailment
Periods" provision in the Consent are intended to relieve minimum load problems
that FPC contends exist, to avoid economic penalties [*9] associated with the
continuing purchase of as-available energy during off-peak hours. The "Off-Peak
Curtailment Periods" provision is a meodification to the terms of the original
standard offer contract that is not provided for in the contract.

Having said that, we do believe the parties have adequately demonstrated that
the new curtailment provisions will provide FPC the opportunity to avoid the
continuing purchase of as-available energy during off-peak hours, and thus, like
the change in location and facilities, will provide benefits te FPC's
ratepayers. We therefore approve the curtailment provisions. We view the
question of whether current Rule 25-17.0832(3){a), Florida Administrative Code
applieg to these contracts as modified to be moot.

It is, therefore,

CRDERED by the Florida Public Service Commission that the Joint Petition for
Expedited Approval of Contract Mcdifications of Florida Power Corporation and
Auburndale Power Partners, Limited Partnership is approved for purposes of cost
recovery. It is further

ORDERED that this Order shall become final and this docket shall be closed
unless an appropriate petition for formal proceedings is received by the
Division of Records {[*10] and Reporting, 101 East Gaines Street, Tallahassee,
Florida 32399-0870, by the close of businegs on the date indicated in the Notice
of Further Proceedings or Judicial Review.

By ORDER of the Florida Public Service Commission, this 24th day of Octcher,
1994.

Chairman Deason and Commissioner Clark concur in the Commission's decision
that the proposed modifications to the standard offer contracts are beneficial
to FPC and its ratepayers and should be approved. They do not believe that -it
is necessary to decide whether the modifications were contemplated in the
original contracts.
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September 8, 1994
Mr. Kyle Woodruff z

Project Manager
Panda-Kathleen L. P.

4100 Spring Valley, Suite 1001
Dallas, Texas 75244

Re: Standard Offer Contract for the Purchase of Firm Capacity and Energy from a

Qualifying Facility Less Than 75 MW or a Solid Waste Facility between Panda-
Kathleen, L. P. and Florida Power Corporation

Dear Kyle:
This is in response to your letter of August 10, 1994

First, your letter indicates that Panda will be consulting with the PSC regarding its planned
configuration which will produce 115 MW. As you know, Florida Power Corporation (FPC)
has expressed concerns about that configuration’s ability to comply with the 75 MW
limitations imposed on standard offer contracts and, therefore, is pleased to see that Panda
intends to consult with the Florida Public Service Commission (FPSC).

With respect to what will happen after the FPSC responds to your project proposal, Florida
Power will not speculate at this time on how FPSC actions may or may not affect the rights

and obligations under our contract with Panda. We will be happy to address this matter after
FPSC actions.

Sincerely,

D Q.g2

Robert D. Dolan

Manager, Cogeneration Contracts and
Administration

RDD/mag

cc: M. B. Foley Jr.
J. P. Fama

EXHIBIT

-4~

GENERAL QFFICE: 3201 Thirty-fourth Street South » P.Q. Bax 14042 « St Petersburg, Florida 33733 « (813} 863-515)
A Florida Progress Company 139427
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JOHNSON AND ASSOCIATES
ATTORNEYS AND CCUNSE.OAS

BARRETT Q. JOMNSON

KARA TOLLETT OAKLEY . MAIUNG ADDRESS:
) P.0. 80X 1308
313 SCUTH CALMOUN 3T., SUITE 350
TALLAHASS
TALLAHASSEER, Fl. 12301 szfoez' FLORIDA
(904) 222-2633 FAX (004) 222.2702

August 23, 1994

Joseph . Jenkdins

Director, Electric & Gas Division
Florida Public Service Commission
10! East Gaines Street
Tallahassee, Florida 32399

Dear Joe:

The purpose of this leter is to confirm the discussion on August 15, 1994 between you,
Bob Trapp and Tom Ballenger of your staff and Bill Nordlund, Brian Dietz and myself regarding
the Panda Kathleen cogeneration plant and Panda’s standard offer contract with Florida Power

Corporation.

As ‘we discussed, Panda's contractual obligation is to be able to produce 74.9 MW under
all site conditions for the life of the unit. Panda recently informed FPC by letter of the equipment
configurations which will enable Panda to meet its contractual obligation while complying with its
various environmental requirements. A copy is attached for your information. We also discussed
the fact that under certain site conditions the ABB 11 N 1 and GE Frame 7EA will produce more
than 74.9 MW. Since Panda Kathleen's contractual requirement is to be able to produce 74.9
MW under worst case conditions, such as right before a msjor overhaul and during a heat wave, it
is necessarily true that the unit be capable of more than 74.9 MW under best case conditions. As
we discussed, under optimal conditions these units can produce in the 115 MW range. Of course,
this energy is quite & bargain for the rate payers since it carries no capacity costs to FPC under the

Standard Offer Contract.

We also discussed the fact that the operation of Panda-Kathleen in the manner described in
this letter and the attached letter ;0 FPC is consistent with Panda's standard offer contract and is
not a contract change that would require Florida Public Service Commission ‘spproval. Please

advise inumediately if this is incorrect or if you have any questions.

incerely,

3 -u-cufk

ett G. Johnson

EXHIBIT

JOHNSON AND ASSOCIATES
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Commissioners:

1. TERRY DEASON, CHAIRMAN DIVISION OF ELECTRIC & GAS
SUSAN P, CLARK JOSEPH D, JENKINS

JULIA L. JOHNSON DIRECTOR

DIANE K. KIESLING (904) 483-8501

JOE GARCIA

Public Service Commission
August 24, 1994

Mz, Barrett G. Johnson
Johnson and Associates
315 South Calhoun Street
Suite 350

Tallahassee, Florida 32301

Dear Mr, Johnson:

This is to canfirm receipt of your letter dated August 23, 1994 concerning Panda
Kathleen's plans to begin satisfying its contactual obligation with Florida Power
Corporaticn by installing the units described in your letter. Based on the representations,
I foresee 0o reason why this is any type of contract change that should come before the
Commission for approval. I discussed this briefly with Florida Power's Bob Dolan and he
concurred.

Sincerely,
Joseph D. Jenking

Director
Division of Electric and Gas

JDI/ms

EXHIBIT

-6=

FLETCHER BUILDING » 101 EAST GAINES STREET » TALLAHASSEE, FL 32399-085)
An Affirmative Action/Equal Opporvanity Employer
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1SUED BY:  S.

EFFECTIVE DATE:

-

VINAL REISSUE SHEET w0, 9,720

APPENDIX C
RATES

SCHEDULE 2
GENERAL 1NFORMATION FOR 1997 COMBUSTION TURBINE UMIT

RA
YEAR OF AVOIDED UNIT e 1997 .
AVCIDED UNIT REFERENCE PLANT = BARTOW CT UMITS

T . .
TOTAL COST, OIRECT o AFUDC, IN 1/91 S$'s = 33508.88/xW
ANNUAL ESCALATION RATE OF PLANT COSTS = 5.10%
ECONCOMIC PLART LIFE = 20 YEARS

A

AVOIDED UMIT FIXED OIM COSTS IN 1/91 $is = $6.18/0W/YR
AVOIDED UNMIT VARIADLE ORM COSTE IN /91 Sz = $1. .53/
ANNUAL ESCALATION RATE OF OfM COSTS » 5.10%

NINIMN OM-PEAK CAPACITY FACTOR » 90.0X )

MINIMUM TOTAL CAPACITY FACTOR = 42.0X

SYSTEM VARIASLE QX COSTS IN 1/91 $'s = 30.473/M
AVOIDED UMIT NEAT RATE = 11,310 STU/GM

-TYPE OF FUEL = OLSTILLATE

-p

Septesber 20, 1991 .

(1) FOR THME CALENDAR MONTHS OF NOVEMEER THRCUGH MARCH,
ALL DAYS: 6:00 A.N. T  12:00 wOOM, AND
5:00 PN, TO 10:00 P.NM.
(2) FOR THE CALENDAR NONTHS OF APRIL THROUGH OCTORER,
ALL DAYS: 11:00 A.N. TO 10:00 P.W.

FINANCIAL DATA

K FACTOR (NID YEAR) = 1.32539
UTILITY DISCOUNT RATE = 9.96X

F. Nizen, Jdr., ODirector Rata Depertment

Page 1 of 1
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PANDA-KATHLEEN L.F. “ a a
A Panaa Company N

August 10, 1594

Mr. Robert D. Dolan, P. E.
Manager, Cogeneration Contracts
Florida Power Corporaticn

3201 34th Street South

St. Petersburg, FL 33711

BE: Standard Offer Contract For The Purchase Of-Finm Capacity And Energy o
. Fram A Qualifying Facility Less Than 75 MW Or A Solid Wasté Faaility
Betweon Panda-Kathicen L. P. and Fiorida Power Corporation

Dear Mr. Dolan:

The purpose of this letter is to advise Florida Power Corporation (FPC) of Pandy's intention to
instail either 2 GE Frame 7EA or an ABB 11 N1 combustion turbine in 2 combined cycle
configuration for the Lakeland cogeneration Qualifying Facility since they are the only gas
turbines commercially available which can produce at least 74,9 MW each day over the life of the
30 year contract term, taking into account equipment degradation, site weather conditions, steam
host needs, and environmental requirements. Panda plans to discuss equipment configuration
vmh the Florida Pyblic Service Commission (FPSC) to determine whether or not FPSC approval
is required.

Assuming that the FPSC determines that its approval for such equipment configuration is not
required, then it is Panda's understanding that the following shall apply:

1. In the cvent that any energy is produced in excess of 74.9 MW, FPC wili pay
‘ Panda for energy produced above 74.9 MW at FPC's as-available energy price.

2, FPC will purchase the energy produced above 74.9 MW, if any, at all times when
available except when system operating conditions will not permit such; e, at
minimum load conditions as reasonably defined by FPC.

Sincerely,

4o il

Kyle Woodruff
Praject Manager

4100 Spring Valley, Suite 1001 + Dallas, Texas + 75244 » 214/980-7159 - Fax 980-6815

135430
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SENT BY:

} 9= 1-85 | 4%28PN KATZ, KUTTER LAW OFF-

FLORIDA PUBLIC SERVICE COMMISSION

Fletcher Building
| - 101 Bast Gaines Street
Tallahassee, Florida 32399-.0850

MEMORANDUM
JANUARY 26, 1995

I0: DIRRCTOR, DIVISION OF RECQRDS AND REPORTING

FROM: DIVISION OF LEGAL SERVICES (BROWN/JOHNSOR)
DIVISION OF ELECTRIC AND GAS (FUTRELL)

RE: DOCKET NO. 940357-EQ - PETITION FOR RESOLUTION OF A
COGENERATION CONTRACT DISPUTE WITH ORLANDO COGEN LINITED,
L.P., BY PLORIDA POWER COMPANY B

AGENDA: 02/07/95 - REGULAR AGERDA
DECISION ON MOTION TO DISMISS - INTERESTED PERSONS MAY
PARTICIPATE '

CRITICAL DATES: NONR

SPECIAL INSTRUCTIONS: I:\PSC\LEG\WP\940357.RCM
PARTIES HAVE ALREADY PARTICIPATED IN ORAL ARGUMENT ON
THIS MOTION. PARTICIPATION AT THIS AGRNDA SXOULD BX
LIMITED TO ANSWERING QUESTIONS.

CASE BACRGROURD

On April 7, 1594, Florida Power Corporation filed its petition
seeking resclution of a cogeneration contract dispute with. Orlande
Cogen Limited, L.P. (OCL). The dispute involves the Negotiated
Contract for the Purchase of Firm Capacity and Energy from a
Qualifying Facility (contract) executed by FPC and OCL on Mareh 31,
19%1. By Order No. 24734, issued July 1, 13%%1, the Commigsion
approved the contract for cost recovery. "

Pursuant to Saction 3.3 of the contract, the ability of OCL,
the cogenerator, to deliver its commlitted capacity “shall not ba
encumbered by interruptions in its fuel supply." TFPC allegas that
section 3.3 requires that OCL maintain a back-up fuel supply and
that OCL has not complied with this requirement. OCL denies that
back-up fuel is reguired and has filed a lawsuit against FPC din
District Court for the Middle District of Florida for breach of
contract and antitrust violations. OCL's complaint was filed in
federal court prior to the filing of the petition by FPC in this
docket.

643
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DOCRET NO. 940357-EQ
JANUVARY 26, 1995

On August 15, 1894, a Commission panel heard oral argument e
OCL's motion to dismiss for lack of jurisdiction. Staff then filad
its recommendation for consideration at the September §, 1894,
agenda conference. At the agenda conference, the item was defozrad
and the panael recommended that the full Commission hear pral
argument on OCL's motion. Further, the panel recommended that this
docket be coordinatad with other pending dockets wherein motisas to
dismiss for lack of jurisdiction were filed by other cogenerators
based on similar grounds as those raised in OCL's motien.
Accordingly, oral argument was held on January 5, 1995, of the
motions to dismiss filed in this docket, Docket 940771-2Q0 and
Docket 540787-EQ. The positions of the parties are as follows:

QQL u

a, The Commission doea not have jurisdiction over cogenarators.

B. Federal law delegates limitad authority to the statas to
encourage cogeneration and to approve such contracts for cost
recovery.

c. The Commission's order approving a cogeneration contract for
cost recovery does not confer jurisdiction for the Commission
to interpret the contract after it has been approved.

D. The Commission does not have express or statutorily implied
jurisdiction to interpret contracts.

E. FPC's allegations of fraud constitute an improper attempt teo
invoke the exception to the Administrative Finality Ruls.

F. The doctrine of comity requires that the Commission defer to
the faderal court.

ERC:

e

A, The PSC has broad statutory authority to regulate the tn:ma'

and conditions of QF contracts and it exercised that authority
in this area.

B. fHaving been approved by the PSC, a cogeneration contract
becomes an order of the PSC, subject to its continuing
jurisdiction,

C. The regulatory-out provision of these contracts recognizes the
Commission's continuing jurisdiction.

D. Pursuant to the Commission's statutory authority to protast

-2-
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JANUARY 26, 1995

ratepayers, the Commission haa implied authority to interpret
cogeneration contracts. )

E. The PSC has continuing authority to clarify the meaning of ita
order, even after the order has been entered.

F. The doctrine of comity does not require the Commission t
defer to the federal court. + °

This is Staff's recommendation on the motion to di=miss. Thia

recommendation supersedes the staff recommendation that was £iled
on August 25, 1994. : '

-3.—
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DISCUSSION OF ISSURS

I 3 Should The Commission grant Orlando Cogen Limited's
tion to Diamiss Florida Power Corporation's petition.?

RECOMMENDATION: Yes. The motion should be granted. The petition
should be dismissed. : e

IS8 In 1978, Congress enacted the Publie Utiliey
Regqulatory Policias Act (PURPA), to develop ways to leasefn the
country's dependence on foreign oll and npatural .gas. PURFA
encourages the development of alternative power sources in the form
of cogeneration and small power production facilities. In
developing PURPA, Congresa identifjed three major obstacles that
hindered the development of a strxong cogeneration market: 1)
Monopoly electric utilitiea resisted purchasing power from othar
generation suppliers instead of building their own generating
units; 2) Monopoly electric utilities could refuse to sell needed
backup power to cogenerators; and, 3) cogenerators and small power
producers could be subject to extenaive, expensive fedaral and
state regulatlon as electric utilities. PURPA contains sevaral
provisions designed to overcome these cbstacles. Section 210(a)
directs the Federal Energy Regulatory Commission (FERC) <to
promulgate rules to encourage the development of alternative
sources of power, inecluding rules that require utilities to offer
to buy power from and sell power to qualifying cogeneration and
small power production facilities (QFs). Section 210(b) directs

oo o 40

FERC to set rates for the purchase of power from QFs that are just.

and reasonable to the utillity's ratepayers and in the publie
interest, not discriminatory against QF's, and not in excess of the
incremental cost to the utility of alternative electric anazgy.
Section 210(e) directs FERC to adopt rules exampting QFs from most
state and federal utility regulation, and section 210(f) directs
state regulatory authorities to implement FERC's rules,

FERC's regulations implementing PURPA require utilities %o
purchase QF power at a price egual to the utility's full avoidaed
cost, " the incremental costs to the electric utility of electZig
energy or capacity or both which, but for the purchase from the
qualifying facility or gqualifying facilities, such utility would
generate itself or purchase from another source." 18 C.F.R. 8.
292.101(b)(6). FERC's rules also contain a provision that permits
utilities and QFs to negotiate different provisions of purchased
power agreements, including price, 28 long as they are at or below
a utlilities' avoided cogt. 18 C.F.R. 3 292.301. ‘

In compliance with PURPA, Section 366,051, Florida Statutes,
provides that Florida's electric utjilities must purchase
electricity offered for sale by QFs, "in accordance with applicable

-4~
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law". The statute directs the Commission to establish guidelines
relating toc the purchase of power or energy from QFs, aad 4z
permits the Commission to set rates at which a public utility must
purchase that power or energy. The statuts does not aexplicitly
grant the Commission the authority to resolve contract disputea
between utilities and QF's. '

The Commission's implementation of Section 365,051 is codiZisd
in Rules 25-17.080-25-17.091, ©¥Florida Administrative C{oda,
"Utilities Obligations with Regard to Cogenerators and Small Power
Producers”. The rules generally reflect FERC's guidelines in theaiz
purpose and scope. They provide two ways for a utility to purchase
OF energyy and capacity; by means of a standard offer contra¢t or an
individually negotiated power purchase contract, See Rules 25-
17.082(1) and 25-17.0832. The two types of contracts are treated
very differently in the rules. The rules ragquire utilities to
publish a standard offer contract in its tariffs that must ba
approved by the Commission and conform to extensive guidelines
regarding, for example, determination of avoided units, priecing,
cost-effectiveness for cost recovery, avoided energy payments,
interconnection, and insurance. Utilities must purchase
energy and capacity and as-available energy under astandard offex
contracts if a QF signs the contract. A utility may not refuse to
accept a standard offer contract unless it petitions the Commisslon
and provides Jjustification for the refusal. Seec Rule 25~
17.0832(3)(4).

In contrast, the rules are much more limited in theiz
treatment of negotiated contracts, Rule 25-17.082{2) simply
encourages utilitles and qualifying facilities to negotiate
contracts, and provides the criteria the Commission will considez
when it determines whether the contract is prudent for gost
recovery purposes. Rule 25-17.0834, "Settlement of Disputas in
Contract Negotiations”, imposes an obligation to negotiate
cogeneration contracts 1in good faith, and provides that either
party to negotiations may apply to the Commission for relief if tha
parties cannot agree on the rates, terms and other conditions of
the contract. The rule makes no provision for resolution of a
dispute once the contract has been executed and approved by the
Commission for ceost recovery. :

While the Commission uses certain of its standard offaer
contract rules as guidelines in determining the cost-~effectiveness
of negotlated contracts for cost recovery purposes, it has refusad
to require any standard provisions to be included in negotiatad
contracts. In Docket No. 910603-EQ, the Commission specificall
addressed the issue of standard provisions for negotiate
contracts. Intarestingly encugh, whilé the cogenerators in this
docket urge that the Commission does not have jurisdiction ovax thae

~5-
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terma and provisions of negotiated contracts, in Docket 910603-BQ
the cogenerators urgaed the Commission to proscribe certain atandarzd
provisions in negotiated contracts and prohibit other provisiena,
like regulatory out clauses, from inclusion in negotiatad
contracts. In Order No.25668, issued February 3., 1992, the
Commission said:

We will not prescribe standard provisions in
negotiated contracts, because neqotiated contracts
are just that -~pegotiated contracts. Standardized
provisions axe npot necessary in negotiatad

. centracts, and they can impair the negotiating
process.

Rule 25-17.0834, Florida Administrative
Code, provides a remedy to QFs when a utility does
not negotiate in good faith. If a utility insists
on an unreasonable requirement, QFs are free %o
petition the Commission for relief. . ,

Standardized terms in negotiated contracts
could impalr negotiating flexibility to tha
detriment of the utility and the QF., As Witnesas
Deolan stated, “{e]ven if guidelines and standards
at a given time gid zreflect the parties'
perceptions, guidelines and standards cannot ba
modified easily or quickly in response to changes
in conditions that bear on the risks and benefits
of the transaction". Standard terms that suit the
needs of some parties will not suit the needs of !
other QF8 wishing to negotiate contraects. Even ih
this docket, the QFs do not agree as to which terms
should be standardized. . . . It is clear from the
differing opinions that nedotiated contracts should
not contain standard provisions. )

Order No. 25668, p. 7

This rather lengthy discussion of the statutes and regqulatioas
demongtrates that PURPA and FERC's regulations carve out a limited ,
role for the states in the regulation of the relationship of
utilities and qualifying facilities, States and their utility
commisgions are directed to encourage cogeneration, provide a meand
by which cogenerators can aell power to utilities under a stata-
controlled contract if they are unable to negotiate a power
purchase agreement, encourage the negotiation process, and raview
and approve the terms of negotiated contracts for cost recovesy !
from the utilities' ratepayers. That limited role does not ;
encompass continuing control over the fruits of the negotiation

- !
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process once it has been successful and the contracts have besa
approved. As Mr. Wenner for Auburndale pointed out in oral
argument in a related docket, PURPA and FERC's regulations are net
designed to open the door to state regulation of what would
otherwise be a wholesale power trangaction. i
The Commission has adhered to the purpose and intent of the
federal law in the development and implementation of Aits oumn
cogeneration rules, and has developed a regulatory scheme that ia
very differant for standard offer contracts and negotiated
contracts. The Commission controls the provisions of standazd
offer contracts, but it has refused to exercise control over tha
provisicns of negotiated contracts. The Commission has interprstad
the provisions of standard offer contracts on several occasions.}
The only time the Commission was asked to interpret a provisiQa af
a negotiated contract, however, it refused to do so. In Docket Mo,
840438-EI, : etiti of a_ gl
De aratory atement R i oOnger C 1o i~ ¢
Order No. 14207, issued March 31, 1985, the Commission refusad to
construe a paragraph of the agreement that concernad renegotiation
of contract terms., The Commission said: . :

In response to Comserv's jurisdictional
arxguments, we agree that the civil courts have
exclusive jurisdiction to construe the agreement
and award damages if any are merited.

Order 14207, p.4.

The Commission went on to say that it did have jurisdiction to
interpret its cogeneration rules and to decide that its new rules
did not apply to preexisting contracts, but it stated that matters
of contractual interpretation were properly left to the eivil
courts, We do not think that the Conserv decision is contrelling

1 I e R _Bio- ! etitio o eclarat
R rd + M o ) se in _jite Standar
@r n nt -3 a W c ration, Order No.
24338, issued April 9, 1991, Docket No. 900877-EI; ;
Blo- @ nst 1 Q i
1 on da ££ xr es by te

of substaptial interest, Order Wo. 24729, issued July 1, 1891,
Docket No. S500383-EQ; In yxe: Petitjion of Timber Energy Resourdaf.
commi a it u o ators, Order No. 21585, issued
July 19, 1989, Docket No. B8890453-EQ; Te: it

el t b b or No Browar n Ordexr

No. 23110, issued June 25, 13980, Docket No. 900277-EQ.
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in this case. It was issued as a declaratory statement, limited te
the facts and circumstances of the case, and of somewhat limited
precedential value, and it was issued before section 366,081,
Florida Statutes was enacted. . It does lend support, however, to
the propogition that the Commission has limited its involvemsnt in
negotiated contracts to the contract formation process and gpst
recovery review. It has provided no forum for contract dispute
resolution after a negotiated contract has been axacutsd and
approved for cost recovery.

The weight of authority from other states that have addressed
similar issues supports this position. See, eg. Afton Energy, Ing
v. Idaho Power Co,., 729 P.2d 400 (Id. 1986}; a

y. PUC, 447 A.2d 1211 (ME. 1992); arageh v. ns i
i issipon, 546 A.2d 1296, reargument denied, 550 A.2d 287
(1988); s i ~ Petits or a Decla Ru
Its Power a n i N b4 Bl ic &
rporati ffect, Case 92-E-0032, N.Y, PUC LEXIA 52
(March 4, 19921: aa d

v

ory C &l rs of say, 1995 WL 4697
(3rd Cixr. (N.J. 1995); on i iat Y
Mohawk Power Corporation, Case No. 92-Cv-14112 (N.D.N.Y. 1993},
The facts vary in these cases, but the principal appears the sams;
under federal and state regulation of the relationship betwaen
utilities and cogenerators, state commissions should not genarally
resolve contractual disputes over the interpretation of nagotiated
povWwer purchase agreements once they have been established and
approved for cost recovery.

In Afton, gupra., Idaho Power Company (Idaho Power) and Aften
Energy, Inc. (Afton) had negotlated a power purchase agreement that
included two payment options for the purchase of firm energy and
capacity. The options were conditioned on the Idaho Supreme
Court's determination whether the Idaho Commission had authority to
order Idaho Power to negotiate an agreement with Afton or dictate
terms and conditions of the agreement. When the Supreme Court made
its decision, Idaho Power petitioned the Commission to declare that
the lesser payment option would be in effect. The Commiasien,
dismissed the petition, holding that the petition was a request for
an interpretation of the contract and that the district court was
the proper forum to interpret contracts. The Idaho Supreme Court
upheld the Commission's decision.

In Erie Associatag, gupra,, the New York Public Service
Commission was asked by the cogenerator to declare +that its

negotiated purchased power agreement was gstill in effect even

though the wutility had cancelled <the contract becaus¢ +the
cogenerator had failed to post a depogsit on time. The Commission
stated, at page 127:

-8-
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_ Erie's petition will not be granted.
Jurisdiction under the Public Utility Regulatory
Policies Act of 1978 (PURPA) is generally limited
to supervision of the contract formation process.
Once a binding contract is finalized, however, that
jurisdiction is usually at an end.

We will not generally arbitrate disputes
betwesen utilities and developers over the meaning
of contract terms, because such gquestions do not
involve our authority, under PURPA and PSL866-c, to

. order utilities to enter into contracts. °Reguests
to arbitrate disputes are simply beyond our
jurisdiction, in most cases.

. . . Brie has not justified a departure from the
policy of declining to decide breach of contract
questions, or identified a source for the authority
to exercise jurisdiction over such issues.

Staff disagrees with FPC's proposition <that when <ths
Commisgsion issueg its order approving negotiated cogeneratiesn
contracts for cost recovery, the contracts themselves becoma an
order of tha Commission +that the Commission has continuing
jurisdiction to interpret. Indeed the Supreme Court has determined
that territorial agreements merge into the Commission's ordera
approving them, but territorial agreements are not valid commereial

purchased power contracts. They are otherwise unlawful, .
anticompetitive agreements that have no wvalidity under the law
until the Commission approves them. Furthermore, territorial

agreements involve the provision of retail electric servicea over
which the Commission has exclusive and preemptive authority. Aas
explained above, the Commission does not enjoy such authority over
QF's or their negotiated power purchase contracts. .

The Commission does have some continuing regulatecy
supervisory authority over power purchases made pursuant ¢o
negotiated contracts (see staff's recommendation in Docket Neo,
940797-EQ). That power has been clearly recognized by the parties
through the regqulatory out provisions of these contracts.
disagree however, with FPC's contention that the requlatory out
provisions of negotiated contracts somehow confer continudng
authority to resolve contract disputea. The Commission's authority

derives from the statutea. Unjited 1 e
Service Commigsion, 496 So.2d 116 (Fla. 1386), It cannot ba

conferred or inferred from the provisions of a contract. Nor dess
the Commission's responsibility to ensure the reliability of
Florida's electric grid impose a responsibility to interpret tha
backup fuel provision of this contract. Even if the Commission

-9~
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determined that Orlando Cogen had not complied with the provisions
of the contract, it could not order the cogenarator to parform.
When the Commission approved this contract for cost recovery
purposes, it detarmined that FPC's ratepayers would be protected in
the avent the cogenerator defaulted. Any further remedy for breach
of the contract itself lies with the court. We note however, that
Courts may refer contract interpretation disputes to the Commizsion
in order to maintain uniformity and to bring the Commiszionis
specialized expertise to bear upon the technical issues involved,

Staff recommends that the motion to dismiss should be granted,
Florida Power Corporation's petition fails to zet ferth any elaim
that the Commission can resolve. The Commiszion should daefar to
the court to resolve this contract dispute. FPC's petition should
be dismissed. '

ISSUE 2: Should this docket be closed?
RECOMMENDATION: Yes. This docket should be closed.

-10-
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition for
determination that
implementation of contractual
pricing mechanism for energy

) DOCKET NO. 940771-EQ
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}

}
payments to qualifying )

)

)

)
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ORDER NO. PSC-95-0210-FOF-EQ
ISSUED: February 15, 1995

facilities complies with Rule
25-17.0832, F.A.C., by Florida
Power Corporation.

The following Commissioners participated in the disposition of
this matter:

SUSAN F. CLARK, Chairman
J. TERRY DEASON
COE GARCIA
JULIA L. JOHNSON
DIANE K. KIESLING

ORDER GRANTING MOTIONS TO DISMISAS

BACRGROUND

In 1991 and 1992, Florida Power Corpeoraticon (FPC) entered into
eleven negotiated cogeneration contracte with various cogenerators.
Those contracte provide approximately 735 megawatte (MW) out of
approximately 1,045 MWs of cogenerated capacity that FPC will have
on its system by the end of 1995. The negotiated contracts in
queastion are between FPC and the following cogenerators: Seminole
Fertilizexr, Lake Cogen Limited, Pasco Cogen Limited, Auburndale
Power Partnere, Orlando Cogen Limited, Ridge Generating Station,
Dade County, Polk Power Partners-Mulberry, Polk Power Partners-
Royster, EcoPeat Avon Park, and CFR Biocgen.

The contracte all contain the following provision, section
9.1.2:
Except as otherwise provided in Section 9.1.1
hereof, for each billing month beginning with
the Contract In-Service Date, the QF will
receive electric energy payments based on the
Firm Energy Cost calculated on an hour-by-hour
basis as follows: (i) the product of the
average monthly inventory chargeout price of
fuel burned at the Avoided Unit Fuel Reference
Plant, the Fuel Multiplier, and the Avoided

10:14am  p. 2
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Unit Heat Rate, plus the Avoided Unit Variable
O&M, 1if applicable, for each hour that the
Company would have had a unit with these
characteristice operating; and (ii) during all
other hours, the energy cost shall be equal to
the As-Available Energy Cost.

This provieion establishes the method tc determine when
cogererators are entitled to receive firm energy payments or as-
available energy payments under the contract. The Commission
reviewed the 11 negotiated contracte and found them to be cost-
effective for FPC's ratepayers under the criteria established in
Rulee 25-17.082 and 25-17.0832(2), Florida Administrative Code. !
The information the Commiseion received at that time was based on
simplified assumptions to arrive at the estimated energy payments.

Recently, FPC states, it reviewed the operational statue of
the avoided unit described in section 9.1.2 of the contracts during
minimum Jload conditions. FPC determined that the avoided unit
would be scheduled off during certain minimum load houra of the
day. On July 18, 1994, FPC notified the parties to the contracts
that it would begin implementing section 9.1.2, effective August 1,
1994. Prior to that time FPC had paid cogenerators firm energy
prices at zall hours. .

Three days later, on July 21, 1994, FPC filed a petition
sceking our declaratory statement that section 9.1.2 of its
negotiated cogeneration contracts is consistent with Rule 25-
17.0832(4) (b), Florida Administrative Code. Rules 25-17.0832(4) (a)
and (b) provide:

{4) Avoided energy paymenta.

{a} For the purpose of this rule, avoided energy
costs associated with firm energy sold to a utility
by a qualifying facility pursuant to a utility'e
standard offer contract shall commence with the in-
service date of the avoided unit sepecified in the
contract. Prior to the in-eservice date of the
avoided unit, the qualifying facility wmay sell as-
available energy to the utility pursuant to Rule
25-17.0825(2) (a) .

' See Order No. 24099, issued February 12, 1991 in Docket No.
900917-EQ; Order No. 24734, issued July 1, 1991 in Docket No.
9104C1-EQ; Order No. 24923, issued August 19, 1991 in Docket No.
910549-EQ; and Order No. PSC-92-0129-FOF-EQ, issued March 31, 1992
in Docket No. 900383-EQ.

66
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{b) To the extent that the avoided unit would
have been operated, had that unit been
installed, avoided energy costs associated
with firm energy shall be the energy cost of
thie unit. To the extent that the avoided
unit would not have been operated, firm energy
purchased from qualifying facilities shall be
treated as as-available energy for the
purposes of determining the megawatt block
size in Rule 25-17.0825 (2)({(a).

Several cogenerators petitioned for leave to intervene and
questioned whether the declaratory statement was the appropriate
procedure to resolve the issue. In addition, in September 1994,
OCL, Pasco, Lake, Metro-Dade County, and Auburndale filed motions
to dismiss on the grounds that we do not have jurisdiction to
conseider FPC’s petition. Aleo, subsequent to the filing of FPC'e
petition, Pasco Cogen and Lake Cogen initiated lawsuits in the
state courte for breach of contract and declaratory judgment .

On November 1, 1994, FPC amended its petition and asked the
Commission to determine whether its implementation of section 9.1.2
is lawful under Section 366.051, Florida Statutes, and consistent
with Rule 25-17.0832(4) (b}, Florida Administrative Code. FPC also

requested a formal evidentiary proceeding. Thereafter the
cogeneratore filed additional motions to diemiss the amended
petition.

On January 5, 1995, we heard oral argument on the motions to
diemise filed in this docket and the motions to dismiss filed in
two other dockets involving cogeneration contracts. We have fully
considered the merite of the motions te diemise, and we find that
they should ke granted. ©Our reascns for this decision are set ocut
below.

DECISION

In 1978, Congress enacted the Public Utility Regulatory
Policies Act (PURPA), to develop ways to lessen the country’s
dependence on foreign oil and natural gas. PURPA encourages the
development of alternative power sources in the form of
cogereration and small power production facilities. In developing
PURPA, Congress identified three major obstacles that hindered the
development of a strong cogeneration market. First, monopoly
electric utilities resisted purchasing power from other generation
suppliere instead of building their own generating unite. Second,
monopoly electric utilities could refuse to sell needed backup

662



To: MacFarlane Ausley From: Ruth Nektles 2-16-85 10:14am p. §

ORDER NO. PSC-%5-0210-FOF-EQ
DOCKET NO. 9%40771-EQ
PAGE 4

power to cogenerators. Third, cogenerators and small power
producers could be subject to extensive, expensive federal and
state regulation as electric utilities.

PURPA contains several provisione deeigned to overcome these
obstacles. Section 210(a) directs the Federal Energy Regulatory
Commission (FERC) to promulgate rules to encourage the development
of alternative sources of power, including rules that require
utilities to offer to buy power from and sell power to qualifying
cogereration and small power production facilities (QFs). Section
210({b) directs FERC to eset rates for the purchase of power from QFe
that are just and reasonable to the utility’s ratepayers and in the
public interest, not discriminatory against QF’s, and not in excess
of the incremental cost to the utility of alternative electric
energy. Section 210(e) directs FERC to adopt rules exempting QFs
from most state and federal utility regulation, and section 210(f)
directa state regulatory authorities to implement FERC'a rulee.

FERC's regulations implementing PURPA require utilities to
purchase QF power at a price equal to the utility’e full avoided
cost, " the incremental costs to the electric utility of electric
energy or capacity or both which, but for the purchase from the
qualifying facility or qualifying facilities, such utility would
generate itself or purchase from another source." 18 C.F.R. s.
292.101(b)(6). FERC's rules also contain a provision that permits
utilities and QFe to negotiate different provisions of purchased
power agreements, including price, as long as they are at or below
a utilities’ avoided cost. 18 C.F.R. s. 292.301.

In compliance with PURPA, Section 366.051, Florida Statutes,
provides that Florida’s electric utilities must ypurchase
electricity offered for sale by QFe, "in accordance with applicable
law". The statute directs the Commission to establish guidelines
relating to the purchase of power or energy from QFs, and it
permite the Commission to aet ratee at which a public utility mustc
purchase that power or energy. The statute does not explicitly
grant the Commission the authority to resolve contract disputes
between utilities and QFs.

The Commission’s implementation of Section 366.051 is codified
in Rules 25-17.080-25-17.091, Florida Administrative Code,
"Utilities Obligations with Regard to Cogenerators and Small Power
Producera". The rules generally reflect FERC's guidelines in their
purpose and scope. They provide two ways for a utility to purchase
QF energy and capacity; by means of a standard offer contract, or
an individually negotiated power purchase contract. See Rules 25-
17.082(1) and 25-17.0832. The two types of contracte are treated
very differently in our rules. The rules require utilities to

of 12

66



Ta: MacFarlane Ausley From: Ruth Nettles ¢-16-95 10:Mam p. 6§ of :2

ORDER NO. PSC-%$5-0210-FOF-EQ
DOCKET NO. 940771-EQ
PAGE &

publish a standard offer contract in their tariffs which we must
approve and which must conform to extensive guidelines regarding,

for example, determination of avoided units, pricing, cost-
effectiveness for «cost recovery, avoided energy payments,
interconnection, and insurance. Utilities must purchase firm

energy and capacity and as-available energy under standard offer
contracts if a QF signs the contract. A utility may not refuse to
accept a standard offer contract unlees it petitione the Commiesion
and provides Jjustification for the refusal. See Rule 25-
17.0832(3) (d), Florida Administrative Code.

In contrast, our rules are more limited in their treatment of
negotiated contracts. Rule 25-17.082(2), Florida Administrative
Code, simply encourages utilities and QFs to negotiate contractes,
and provides the criteria the Commission will consider when it
determines whether the contract is prudent for c¢ost recovery
purposesa. Rule 25-17.0834, "Settlement of Dieputes in Contract
Negotiationse", impoees an obligation to negotiate cogeneration
contracts in good faith, and provides that either party to
negotiations may apply to the Commiseion for relief if the parties
cannot agree on the rates, terms and other conditions of the
contract. The rule makes no provision for resolution of a dispute
once the contract has been executed and approved for cost recovery.

We use certain standard offer contract rules as guidelines in
determining the cost-effectivenees of negotiated contracts for cost
recovery purposes, but we have not required any setandard provisions
to be included in negotiated contracts. In Docket No. 910603-EQ,
we epecifically addressed the issue of setandard provisions for
negotiated contracts. In that docket the cogenerators urged us to
prescribe certain standard provisions in negotiated contracts and
prohibit other provisions, like regulatory out clausee. In Order
No.25668, issued February 3, 1992, we said:

We will not preecribe standard provisions in
negotiated contracts, because negotiated contracte
are just that --negotiated contracte. Standardized
provieions are not necessary in negotiated
contracts, and they can impair the negotiating
process.

Rule 25-17.0834, Florida Administrative
Code, provides a remedy to QFs when a utility does
not negotiate in good faith. If a utility ineiste
on an unreasonable requirement, QFs are free to
petition the Commission for relief.
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Standardized terms in negotiated contracts
could impair negotiating flexibility to the
detriment of the utility and the QF. As Witness
Deolan stated, "[elven if guidelines and standards
at a given time did reflect the partiee’
perceptions, guidelines and standards cannot be
modified easily or quickly in response to changes
in conditieons that bear on the risks and benefits
of the transaction". Standard terms that suit the
needs of some parties will not suit the needs of
other QFs wishing to negotiate contracte. Even in
this docket, the QFs do not agree as to which terms
should be standardized. It is clear from the
differing opinions that negotiated contractse should
not contain standard provisions.

Order No. 25668, p. 7

This rather lengthy discuesion of the statutes and regulations
demonstrates that PURPA and FERC'se regulationas carve out a limited
role for the states in the regulation of the relationship between
utilities and qualifying facilities. States and their utility
commiessions are directed to encourage cogeneration, provide a means
by which cogenerators can sell power to utilities under a state-
controlled contract 1f they are unable to negotiate a power
purchase agreement, encourage the negotiation process, and review
and approve the terms of negotiated contracts for cost recovery
from the wutilities’ ratepayers. That limited role does  not
encompass continuing control over the fruite of the negotiation
process once it has been successful and the contracts have been
approved. As Auburndale’s attorney pointed out in oral argument,
PURPA and FERC’'s regulations are not designed to open the door to
state regulation of what would otherwise be a wholesale power
transaction.

While the Commission controls the provisions of standard offer
contracts, we do not exercise similar control over the provisions
of negotiated contracts. We have interpreted the provieions of

standard offer contracts on several occasions,? but we have not '

C In re: CFR Bio-Gen's Petition For Declaratory Statement
Regarding the Methodology to be used in its Standard Offer
Cogeneration_ Contracte with Florida Power Corporation,Order No.
24338, issued April 9, 1991, Docket No. 900877-EI; In re: Complaint
by CFR Bio-Gen against Florida Power Corporation for alleged

viglation of standard offer contract, and request for determination
of substantial interest, Order No. 24729, issued July 1, 1991,

1
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interpreted the provieions of negotiated contracts. See Docket No.
840438-EI, In Re: Petition of Tampa Electric Company for
Declaratory Statement Regarding Conserv Cogeneration Agreement,
Order No. 14207, issued March 31, 1985, where we refused to
conatrue a paragraph of the agreement that concerned renegotiation
of contract terms. There we said that while we could interpret our
cogeneration rules and decide that the new rules did not apply to
preexisting contracte, matters of contractual interpretation were
properly left to the civil courts. Our Conserv decision, while not
controlling here, does lend support to the proposition that we have
limited our involvement in negotiated contracts to the contract
formation process and cost recovery review.

. The weight of authority from other states that have addressed
similar iseues supports this position. See, eg. Afton Energy, Inc
v. laaho Power Co., 729 P.2d 400 (Id. 1986); Bates Fabrics. Inc.
v. PUC, 447 A.2d 1211 (ME. 1992); Baraech v. Pennsylvania Public
Utility Commission, 546 A.2d 1296, reargument denjied, 550 A.2d 257
{1988); Erie Associates - Petition for a Declaratory Ruling that
Its Power Purchase Contract with New York State Electric & Gas
Corporation Remains in Effect, Case 92-E-0032, N.Y. PUC LEXIS 52

{(March 4, 1992): Freehold Cogeneration Asscciates v. Board of
Regulatory Commissioners of the State of New Jersey, 1995 WL 4897
{3rd Cir. (N.J. 1995); Fulton Cogeneration Associates v. Niagara

Mohawk Power Corporation, Case No. 92-CV-14112 (N.D.N.Y. 1993).
The facte vary in these casee, but the general coneensue appears to
be that under federal and state regulation of the relationship
between utilities and cogenerators, state commissions should not
generally resolve contractual disputee over the interpretation of
negotiated power purchase agreements once they have been
established and approved for cost recovery.

In Afton, supra., Idaho Power Company (Idaho Power) and Afton
Energy,., Inc. {Afton) had negotiated a power purchase agreement that
included two payment options for the purchase of firm energy and
capacity. The options were conditioned on the Idaho Supreme
Court’s determination whether the Idaho commission had authority to
order Idaho Power to negotiate an agreement with Afton or dictate
terms and conditions of the agreement. When the Supreme Court made
its decision, Idaho Power petitioned the Commission to declare that

Docket No. 900383-EQ; In re: Petition of Timber Energy Resources,

Inc. for a declaratory etatement regarding upward modification of
committed capacity amount by cogenerators, Order No. 21585, issued
July 19, 1989, Docket No. 88%0453-EQ; In re: Petition for
De¢laratory Statement by Wheelabrator North Broward, Inc.. Order
No. 23110, issued June 25, 1990, Docket No. 900277-EQ.

6€5
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the lesser payment option would be in effect. The Commission
diemissed the petition, holding that the petition was a request for
an interpretation of the contract and that the district court was
the proper forum to interpret contracts. The Idaho Supreme Court
upheld the Commisasion‘’s decieion. '

In Erie Assocjiates, supra., the New York Public Service
Commission was asked by the cogenerator te declare that its
negotiated purchased power agreement was still in effect even
though the wutility had cancelled the contract because the
cogenerator had failed to post a deposit on time. The Commission
stated, at page 127:°

Erie's petition will not be granted.
Jurisdiction under the Public Utility Regulatory
Policies Act of 1978 (PURPA) is generally limited
to supervision of the contract formation process.
Once a binding contract is finalized, however, that
juriediction is usually at an end.

We will not generally arbitrate disputes
between utilitiees and developers over the meaning
of contract terms, because such questions do not
involve our authority, under PURPA and PSL@66-c¢, to
order utilities to enter into contracts. Requestes
to arbitrate disputes are simply beyond our
jurisdiction, in most cases.

. Erie has not justified a departure from the
policy of declining to decide breach of contract
questions, or identified a source for the authority
to exercise jurisdiction over such issues.

FPC has asked us to determine if ite implementation of the
pricing provision is lawful and consistent with Commission Rule 25-
17.0832(4), Florida Administrative Code. We believe that FPC’s
request is really a request to interpret the meaning of the
contract term. FPC is not asking us to interpret the rule. It is
asking us to decide that its interpretation of the contract’s
pricing provieion ie correct. We believe that endeavor would be
inconsistent with the intent of PURPA to limit our involvement in
negotiated contracts once they have been established. Furthermore,
we agree with the cogenerators that the pricing methodology
outlined in Rule 25-17.0832{(4), Florida Administrative Code, is
intended to apply to standard offer contracts, not negotiated
contractea. We have clearly said that we would not require any
standard provisions, @pricing or otherwise, for negotiated

.9
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contracts. Therefore, whether FPC's implementation of the pricing
provision is consistent with the rule is really irrelevant to the
parties’ dispute over the meaning of the negotiated provision. In
this case, we will defer to the courts to resolve that dispute. We
note however, that courts have the discretion to refer matters to
us for consideration to maintain uniformity and to bring the
Commission’s specialized expertise to bear upon the issues at hand.

We disagree with FPC's proposition that when the Commission
issues an order approving negotiated cogeneration contracts for
coat vrecovery, the contracts themeelves become an order of the
Commission that we have continuing jurisdiction to interpret. It
is true that the Supreme Court has determined that territorial
agreements merge into Commission orders approving them, but
territorial agreements are not valid commercial purchased power
contracts. They are otherwise unlawful, anticompetitive agreements
that have ne wvalidity under the law until we approve them.
Furthermore, territorial agreements involve the provision of retail
electric service over which we have exclusive and preemptive
authority. Ae explained above, we do not enjoy such authority over
QFs or their negotiated power purchase contracts.

Under certain circumstances we will exercise continuing
regulatory supervision over power purchases made pursuant to
negotiated contracts. We have made it c¢lear that we will not
revigit cur cost recovery determinations absent a showing of fraud,
misrepresentation or mistake;® but if it is determined that any of
those facts existed when we approved a contract for cost recovery,
we will review our initial decision. That power has been clearly
recognized by the parties through the “regulatory out" provisions
of those contracts. We do not think, however, that the regulatory
out provieions of negotiated contracts somehow confer continuing
responseibility or authority to resolve contract interpretation

disputes. Our authority derives from the statutes. United
Telephone Company v. Public Service Commigsion, 496 So.2d 116 {Fla.
1986). It cannot be conferred or inferred from the provisions of

a contrackt.

For these reasons we find that the motions to dismiss should
be granted. FPC’'s petition failse to set forth any claim that the
Commiseion should resolve. We defer to the courts to answer the
question of contract interpretation raised in this case. Thus,
FPC's petition is dismissed.

! See Docket No. 910803-EQ, In Re: Implementation of Rules

25-17.080 through 25-17.091,Florida Administrative Code, Order No.
25668, issued February 3, 1992. 6€8
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It is therefore

ORDERED by the Florida Public Service Commission that the
Motions to Dismiss filed by Lake Cogen Limited, Pasco Cogen
Limited, Auburndale Power Partners, Orlando Cogen Limited, and
Metro Dade County/Montenay are granted. Florida Power
Corporation’s Petition is dismissed. It is further

ORDERED that this docket is hereby closed.

By ORDER of the Florida Public Service Commission, thie 15th
day of February, 1995.

/s/ Blanca S. Bayd

BLANCA S. BAYO, Director
Division of Records and Reporting

This is a facsimile copy. A signed

copy of the order may be obtained by
calling 1-904-488-8371.

(S EAL}

MCB
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ORDER NO. PSC-95-0210-FOF-EQ
DOCKET NO. 940771-EQ
PAGE 11

NOTICE QF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.59(4}, Florida Statutes, to notify parties cof any
administrative hearing or judicial review of Commisaeion orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
ahould not be construed to mean all requeste for an administrative
hearing or judicial review will be granted or result in the relief
sought .

Any party adversely affected by the Commission’s final action
in this matter may request: 1)} reconsideration of the decision by
filing a motion for reconsideration with the Director, Divieion of
Records and Reporting within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water or sewer
utility by filing a notice of appeal with the Director, Divieion of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within thirty (30} days after the issuance of thie order,
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The
notice of appeal must be in the form specified in Rule 9.%00 (a),
Florida Rulea of Appellate Procedure.
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15T CASE of Level 1 Printed in FULL format.

In Re: Petition not to Accept Standard Offer Contract of
Polsky Energy Corporation, by Tampa Electric Company

DOCKET NO. 940183-EQ; ORDER NO. PSC-94-0488-FOF-EQ

Florida Public Service Commission
94 FPSC 4:364
April 25, 1994

PANEL:
(*1]

The following Commissioners participated in the disposition of this matter:
J. TERRY DEASON, Chairman; SUSAN F. CLARK, JULIA L. JOHNSON, DIANE K. KIESLING

OPINICON:

NOTICE COF PROPOSED AGENCY ACTION ORDER GRANTING PETITION NCOT TO ACCEPT
STANDARD QOFFER CONTRACT SUBMITTED BY POLSKY ENERGY CORPORATION TO TAMPA ELECTRIC
COMPANY

BY THE COMMISSION:

Notice is hereby given by the Florida Public Service Commission that the
action discussed herein is preliminary in nature and will become final unless a
person whose interests are substantially affected files a petition for formal
proceeding pursuant to Rule 25-22.029%, Florida Administrative Code.

Pursuant to Rules 25-17.0832 (3) (ci&(d), Florida Administrative Code, Tampa
Electric Company (TECO) has petitioned the Commission to allow TECO to not
accept the Standard Offer Contracts presented to TECO by Polsky Energy
Corporation (PEC) on January 28, 1954. On December 20, 1593 TECO filed with the
Commission a Petition to Close Standard Offer Contract which was assigned Docket
Number 931218-EQ. On January 26, 1394 TECO filed a petition for Approval of
Standard Offer Contract for Cogenerators and Small Power Producers which was
assigned Docket [+2] Number $400%94-EQ. The "replacement® standard offer
contract delays the in-service date of TECO's next avoided unit by two years.
Commission consideration of these two petitions is pending.

TECO, in its Petition to not accept the Standard Offer Contract, alleged that
the PEC proposal should really be considered a request for a negotiated
contract. PEC made changes to the Standard Cffer Contract as follows: At
paragraph 2.0 {page 8.348) they changed the minimum Monthly Availability Factor
{MAF) from 90% to 80%; at paragraph 2.4 (page 8.347) they changed the MAF from
90% to 80%; at paragraph 3.0 (page 8.348) they changed the MAF from 30% to 80%;
at paragraphsg 4.2.4.1 COMPLETION SECURITY, 4.2.4.2 PERFORMANCE SECURITY, and
4.2.4.3 LIQUIDATED DAMAGES (pages 8.400, 8.410 and B8.411) they crossed out the
entire paragraphs.

In accord with Rule 25-17.0832(3) {c), Florida Administrative Code, a
Standard Offer Cantract is to be used in lieu of an negotiated contract. Like
[
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any unilateral contract, no changes can be made to d Standard Qffer Contract
without the consent of the utility. BAny changes to the Standard Offer Contract
would necessitate negotiation which would negate the [*3] use of the
Standard Offer Contract.

Therefore we find that Tampa Elactric Company's (TECO) petition to not accept
the Standard Offer Contract by Polsky Energy Corporation (PEC) should be
granted. :

Based on the foregoing, it is

CRDERED by the Florida Public Service Commission that Tampa Electric
Company's (TECO) petition to not accept the Standard Offer Contract by Polsky
Energy Corporation (PEC) shall be grantad. It is further

ORDERED that if there is no protest to this proposed agency action within the
time frame set forth below, this docket shall be closed.

By ORDER of the Florida Public Service Commission, this 25th day of April,
1994.
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