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FLOQ'DA F..L,;_ G Sgkyier DoMM,
Dl /lutUn OF hf'PEI\LS . Gen nNe

IN. THE FLORIDA PUBIY# Pysic

GULF COAST ELECTRIC
SERVICE CCOMMISSION

COOPERATIVE, INC.,

Respondent /Appellant,

Cross-Appellee, Docket Number: 930885-EU

NOTICE OF CROSS-APPEAL TO

vSs.
THE SUPREME COURT OF FLORIDA

FLORIDA PUBLIC SERVICE

COMMISSION Case No. 85,464

and

GULF POWER COMPANY

Petitioner/Appellee,
Cross-aAppellant

NOTICE IS HEREBY GIVEN that GULF POWER COMPANY,
Petitioner/Cross-Appellant, appeals to the SUPREME COURT OF
FLORIDA the Order of the Florida Public Service Commission
rendered on July 27, 1995, PSC-95-0913-FOF-EU. The nature of
the Order is a Final Order resolving a territorial dispute

between Gulf Coast Cooperative and Gulf Power Company. A copy of
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the Order is attached hereto as required by Rule 9.110(d) .

Respectfully submitted this 9th day of August 1995.

.//QM..,/J A M pde .

JEFFREY A. STONE

Florida Bar No. 325953

RUSSELL A. BADDERS

Florida Bar No. 0007455

Beggs & Lane

Post Office Box 12950
Pensacola, Florida 32576

(904) 432-2451

Attorney for GULF POWER COMPANY
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Petition to resolve ) DOCXET NO. 930885-EU
territorial dispute with GULF ) ORDER NO. PSC-95-0913-FOF-EU
COAST ELECTRIC COCPERATIVE, INC. ) ISSUED: July 27, 1995
by GULF POWER COMPANY. )

)

The following Commissioners participated in the disposition of

this matszer:
SUSAN F. CLARX, Chairman _

J. TERRY DEASCN
JULIA L. JOENSON

CLARIFYING AND AMENDATORY ORDER

BY THZ COMMISSICN:
CASE BACXCGROUND

On September 9, 1893, Gulf Power Company (Gulf Power) filed a
T on to resolve a territorial dispute with Gulf Coast Electric
Cooperative (Gulf Ccast). The dispute arcse over who was entitled
Lo provide electric service to a new prison that the Department of
Correcticns was ruilding in Washincton County. The Commission held
a two-day acministrative hearing on the dispute cn
October 13 and 20, 1994, and issued Order No. PSC-95-0271-FOF-Z

resclving the dispute on March 1, 1995.

petiti

In that Order, we held that Gulf Power would serve th
Washington County Correctional Facility, because Gulf Coast had
duplicated Gulf Power’'s existing facilities to serve the priscn.
We orcdered Gulf Power to reimburse Gulf Coast for the cost Gulf
Coast nad incurred to relocate its Red Sapp Road line from the
priscn site. We also ordered the parties to return-to the
Commissicn within 180 days of the date the Order was issued with a
report identifying all parallel lines and cressings of theix
facilities, and all areas of potential dispute, in south Washington
and Bay counties. We directed the parties to negotiate in good
faith during that time to develop a territerial agreement to
resolve duplicaticn of facilities and establish a territorial
boundary in south Washington and Bay Counties. We stated that if
the parties were unable to negotiate an agreement, we would conduct
an additicnal evidentiary proceeding to resclve the continuing

dispute in Washington and Bay counties.
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DOCXET NC. 930885-EU
PAGE 2 -

Cn March 16, 1995, Gulf Power filed Exceptions to Order No.
PSC-55-0271-FOF-ZU and Request fcr Cl arification. Gulf Power did

not file a moticn for reconsideration of the Order. Gulf Power did
not ask for relief on its excepticns. Gul: Power only asked us to
clarify that we did not intend the Order to limi: the parties’
rnegotiaticns to the establishment of a territorial bounda*y in
Washlngtﬂn and Bay Counties. Gulf Coast filed a Respense to Guli

Power’s Exceptions and Request for Clarification on March 31, 1895.

AMENDMENT AND CLARTPICATION

We will not consider Gulf Power’s exceptions in our discussicn

e Florida Administrative Procedurss Act, nor our

pelow. Neither th
procecdural rulss, provide for the filing of excepcicns to a final
ing. We

order issued by an agency after a full evidentiary hear
will, hcowever, amend Order No. PSC-$5-0271-FOF-ZU to correct the
scrivener’s error on gace 9 of the order that attributed cercain

testimony at the hearing to the wrong witness. We will raplace
"Zodges" with "Nerris", in order &to attribute the testimony
referred to con page 9 to the corresct witness.

Gull Power’s Request for Clarification asks us to affirm that
scluticns cther than the establishment of beoundar y lines may
orovide the basis for an acresement between the parties. Gulf Pcwer
also asks us to affirm that the range of possible soluticns to the
cerriteorial dispute availaple to the Commission if the parties do
ot reach agreement should not be limited to the astablishment of
& territorial boundary. Gulf states:

(Tlhe Ordexr appears to presuppose that the
scopre or Iorm oI agreement that the parties
might reach during the period of good faith
negotiations called for in the Crder mustc
include a territorial boundary in order to be
acceptacle to the Commission. Gulf Power is
concerned that this perception of the
Commission’s intent would serve to chill or
otherwise impede the efforts of willing
parties to fashion Creative sclutions that
will enable the utilities to successfully
resolve tkheir differences in a manner that is
in the best interests of all pressent and
potential electric service customers and the
utilities themselves.

In its response, Gulf Ccast asser:ts that our Orcer intended to
establish a te:ri:orial D unaary between the parties. We agrese to
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some extent with both parties’ interpretaticn of Order No. PSC-95-
0271-FOF-EU, and therefore we believe it is necessary to clarify

- -

the nature and scope of the boundary we wish to see established for
the utilities.

We agree with Gulf Coast that our Order does intend to
establish a territorial boundary in the areas identified in the
record where the utilities’ facilities are commingled or are in
close preoximity, and where further territorial conflict and
uneconomic duplication of facilities is likely to occur. The Order
is clear on that pcint. See pace 11 of the Crder where we said:

We Lelieve that both utilities, their
epayers, and the public interest will Dbe
1 served by a final, comprehensive
ution of these utilities’ «continuing
te. Therefore we dirsct the parties toO

t within 180 days of the date of

rder, advising the Ccmmission of the

ocaticn and proximity of all their facilities

n scuth Washington and Bay counties. The
ort should

i
i
ssings, and all areas of pctential dispute.
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dentify all parallel lines and
P

During that time the parties shall conduct
gocd faith negotiations to attempt to develop
an agreement that will resclve duplication of
facilities and create a territorial boundary.
If the parties are not able to resolve their
differences, we Wwill <conduct additional
evidentiary proceedings to establish a
boundary ourselves. We intend to resolve the
continuing dispute between these utilities
cnce and for all.

OQur directive that the parties attempt to create a territorial
agreement by defining geographical service areas is based on our
established policy to encourage territorial agreements. That

policy necessarily envisions a geographical division of territory.
The concept is even incorporated into the definition of
nterritorial agreement" in our rules on territorial agreements and
isputes. Rule 25-6.0439(1)(a), Florida Administrative Code,

states:

* [Tlerritorial agreement’ means a written
agreement between two or more electric
utilities which identifies the geographical
arsas to be served by each electric utility
party to the agreement...
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e 25-6.0440(1), Flcrida Administrative Code requires that:

...Zach territorial agreement shall c’=a*7y

idenctify the geographical area to be served by

each utilicy.
We belisve that a territorial agreement implicit tly, logically,
and necessarily cont=mc7atas the establishment of a territorial
chrda*y That is cl ea:ly what we intend the parties to do in

arsas of Scuth Washington and Bay Counties whers facilities ars

=

are in close proximitv and where further conflict i

commai naglad or 5>
likelvy. A boundary is pecc necessarily requl*od in areas where

thers is no conflict and none is reasonably foreseeabls. 1Ia those

r2as, and in ocher areas of the Panhandle where thers is no
oresent confli we acgrese with Gulf Power that the utilities
1c be encouraced to consider a wide range of pessible solutions
c accommeodate fucurs growth and aveid future conflict. Alsc,
thers are numercous ways to define territorial boundaries, as the
agreements the Commission has aporoved

-t
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many and va:;e* tnr:;*cr:a’
£ ; igheout the State clearly demcnstrats. We believe
o PSC-95-0271-FOF~EU provides
t Ln’ty to fashion an agreement that i

jole) is
e and beneficial to both sides, and to the

for i1

hat with th;s c a:::;catwon Qrier No.
hot it

<

wer and Gulf Coast to consider z varier

avoid future conflict and accommodat
asons. First, because :he:e have bhes
=3

We encourage Guli 2o
cf possibla scluticns to
rea

3 (b <
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fururs growth for two

b e

n these utll-,1=s it is reasonabls to

continuing disputes betwe
r=2as where 1* m’gnt a::se

plan to aveid Zurther conflict in all

-
Second, the record indicates that both utilities have cemonstrats
considerarle interest in the future econcmic develorment of tne
Panhandle. We believe that Gulf Power and Gulf Coasc now have a
unicgue occo*-un;:y to work together to plan for, and contrikute tc,
that devel cpment.

Th z hoqu consider ideas on accommodating new
commercial or industrial customers in cn**enc’y undeveloped areas.
Ferhaps their agreement coqu include a provision which provided
that erritorial bouncarles would De readdressed when a new
commercial or industrial customer locates in an area and reguires
a significant upgrade of existing rac1-1;1es ~ o matter who owns
the existing facilities. For example, in Georgia, a new customer
with a KW demand above a certain level has a one-time choice of
serving utility. In Louisiana, no territorial boundary is set
until utility electric lines ars planned within a certain shors
distance of another ucility’s lines. Creative solutions such as
these can encourage eccnomic efficiency for all customers. The

The parties
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limit of one-time choice avoids undesirable rate shopping that
could result in eventual duplication of facilities and increased

costs to other ratepayers.

While we encourage the parties to explore creative sclutions
in their territorial agreement discussions, we emphasize that any
unique arrangement the parties may develop would be subject to the
Commission’s careful review under applicable law and Commission
pelicy. We also wish to reiterate that in areas of south
Washingten and Bay Counties, where conflict and further duplication
of facilities is liksly, Order No. PSC-95-0271-FOF-EU requires that
the parties clearly define their geographical areas of service.

Based on the fcregoing, it is, therefore,

ORDERZD by the Florida Public Service Commission that Order
Ne. PSC-35-0271-FCF-EU is amencded on page 9 to replace the name
"Hodges" with the name "Norris". It is further

ORDERED that Order No. PSC-95-0271-FOF-EU is clarified as
described in the body of this order. It is further

D that all other aspects of Crder No. PSC-95-0271-FOF-EU
ffect. It is further

CRCERE=D tha

t this docket shall remain open pending completion
of the events contern

thl
emplated in Order No. PSC-95-0271-FOF-EU.

PDER of the Florida Public Service Commission, this 27th

By O
day of Julwv, 19895.
PR/ é' é—‘&o '
BLANCA S. BaYQ, DireéE;;B
Division of Records and Reporting
( SEAL)
MCB
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NOTICE OF FURTHER PROCEEDINGS COR JUDICIAL REVIZW

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, te notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief

sought. .

Any party adversely affected by the Commission’s final action
in this matter may request judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Director,
Division of Records and Reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.500 (a), Florida Rules of Appellate Procedure.
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IN THE SUPREME COURT OF FLORIDA

GULF COAST ELECTRIC COOPERATIVE,
INC., Appellant,

V.

FLORIDA PUBLIC SERVICE

COMMISSION, Case No. 85,464

and

GULF POWER COMPANY,

Appellees,

Certificate of Service

I HEREBY CERTIFY that a copy of the foregoing has been
furnished this Q— day of August, 1995 by Federal Express to:

The Honorable Sid J. White, Clerk
Supreme Court of Florida

500 South Duval Street
Tallahassee, Florida 32399

and by U.S. Mail to:

David Smith, Esquire

Director of Appeals

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, F1 32399-0850

John Haswell, Esquire
Chandler, Lang & Haswell
P.O. Box 23879
Gainsville, Florida 32602
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Patrick Floyd, Esquire

408 Long Avenue
Port Saint Jce,

Florida 32456

ool A Poddene

RUSSELL A. BADDERS

Florida Bar No. 7455

JEFFREY A. STONE

Florida Bar No. 325953

Beggs & Lane

P.0O. Box 12950

700 Blount Building)

Pensacola, Florida 32576-2950
(904) 432-2451

Attorneys for Gulf Power Company




