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NOTICE IS HEREBY GIVEN that G U L F  POWER COMPANY, 

Petitioner/Cross-Appellant, appeals to the SUPREME COURT OF 

FLORIDA the 

rendered on 

Order of 

July 27, 

the Order is a Final 

the Florida Public Service 

1995, PSC-95-0913-FOF-EU. 

Commission 

The nature 

Order resolving a territorial dispute 

Of 

between Gulf Coast Cooperative and Gulf Power Company. A copy of 
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t he  Order i s  at tached here to  as  required by Rule 9 . 1 1 0 ( d ) .  

Respec t fu l ly  submitted t h i s  9 t h  day of A u g u s t  1 9 9 5 .  

JEFFREY A. STONE 
F l o r i d a  B a r  N o .  325953  
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F l o r i d a  Bar N o .  0007455  
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P e n s a c o l a ,  F l o r i d a  3 2 5 7 6  

A t t o r n e y  f o r  GULF POWER COMPANY 

. .  Beggs & Lane 
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In Xe: ?etition to resolve ) DOCKZT NO. 930885-ZU 
territarial dispute with GULF 
COAST ELECTRIC COOPSRATIVZ, INC. ) ISSLID: July 27, 1995 

) ORDER NO. PSC-95-0913-FOF-EU 
by GEL? 30WER COMTALW. ) 

\ 

The followi-?g Commissioners participated in the disposition of 
this matter: 

SUSAN F. CLARK, Chairman 
J. T E m Y  DEASON 

JULIA L. JOEINSON 

On September 9, i993, Gulf Power Company (Gulf Power) filed a 
petitior- to rcsolve a territorial dispute with Gulf Coast Electric 
Caoperative (Gulf Coas:). The dispute arose over who was entitled 
to erzv l<e  electric se,-vlce to a r,ew prison that the DeDartment of 
Csrr$ctic?S was buildizg in Washington County. The Commission held 
a two-day aeministrative hearing on the dispute on 
Octaber 19  an^ 20, 1994, and issued Order No. PSC-95-0271-FOF-zU 
resolving the dispute on March 1, 1995. 

12 that Order, we held that Gulf Power would sene the 
Waskizston County Correczional Facility, because Gulf Coast had 
duplicated Gulf Power’s existing facilities to sene the prison. 
We ordered Gulf Power to reiinburse Gulf Coast for the cost ,Gulf 
Coasc had incurrl-d ta ralocate its Red Sap? Road line from the 
priscn site. We also ordered the parties co return-. to t ! is  
Commission within 180 days of the date the Order was issued with a 
report identifying all parallel lines and crcssings of their 
facilities, and all areas of potential dispute, in south Washington 
and. Bay counties. We directed the parties to negotiate in good 
faith during that time to develop a territorial agreement to 
resolve duplicaticn of facilities and establish a territorial 
bounda-ry in south Washington and Bay Counties. We stated that if 
the parties were unable to negotiate an agreement, we would conduct 
an additicnal evidentiary proceeding to resolve the continuing 
disgute in Washington and Bay counties. 

‘ 
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On March 16, 1995, Gulf  ?ewer f i l e d  Zxccptions t o  Order N o .  
PSC-95-0271-F9OF-D and Xequest f o r  Cla r i f i ca t ion .  Gulf P o w e r  d i d  
no t  f i l e  a moticn for reconsiderat ion or' the  Order. Gulf Power did 
z o t  ask fsr re l ie r '  on its except icns .  Gulf Power only asked us t o  
c l a r i f y  t h a t  we did  noc inteDd tie Order t o  l i m i :  the  p a r t i e s '  
c e g o t i a t i o n s  t o  the esca j l i shment ,  of a t,e,rritgrLal bcunda-y in 
Washington a d  Bay Csunties.  Gulf C a a s t ' f i l z d  a 'iesoonse t o  Gulf 
?owe=' s Exceptions and ReFest f o r  C la r i f i ca t ion  on Mazch 31 ,  1995. 

.- 

W e  wlll zot  cgnsider Gulf Power's exceptions i n  our d iscuss ion  
Selow. Nei ther  the Flor ida Admhiscrat ive ?r=rcc&~zes A c t ,  nor OUT 
procedural  r..112s, pravide f o r  the  5ilia~ of excerrcicns t o  a find 
o r d e r  issued by an asency a fcer  a f u l l  evidP.rtixzy hearing. Pie 
w i l l ,  hcwever, ame-n-d Gr2er N o .  ?SC-95-0271-FOF-ZU t o  co r rec t  t h e  
scrivezez's e r r 3 r  OTI case 9 of Eke order  t ha t  a t t r i b u t e d  c e r r a i - 2  
tssciinony a t  tne h e a r k s  co  t he  wrong witzess. *. We w i l l  =?place "Xodses" with nYczri~t' i n  or5e-r t o  a t t z i 3 u t e  :he testimony 
r z f e r r e d  t o  on gage 9 t i 3  t h e  co r rec t  witness. 

Gulf 1swer's X e ~ e s t  f o r  Cla r i z i ca t ion  asks us t o  a z z i m  that 
scLutlcns c t k e r  L n a ~  the es tz j l i shment  of bcmcary lines may 
2ravrde the  basis - -  f o r  an asr2eme-n-t betweea the par~its. Gulf ?c,wer  
a l s o  asks us to a z z i n  t h a t  t he  rzcge of p o s s a l e  so l i l t i sns  to t5e 
tzrritcrial dispute a v a i l a b l e  t o  the  Commission i f  the  p a r t i e s  do 
m t  reach as'reemezt shculd  not be l imi ted  t o  the establishment of 
d terrlrorial bcunda-y. Gulf s t a t e s :  

[Tlhe Order acpears  t o  presuppose thz t  the  
scope o r  r'om of agrccmeat t h a t  the sartics 
i n l ~ h t  reach duzing the  period of socc f a i t h  
negot ia t ions  c a l l a d  f o r  ir+ t he  Crser must 
include a t e r r i t o r i a l  b o u d a r y  i n  o r 2 e r  t o  be 
acce9table  t o  the  Commission. Gulf Power is 
concerr?ed t h a t  t h i s  perception of the  
Ccmmission's intent would serge t o  &ill o r  
o the rd i se  impede the  efforts of wi l l i ng  
c a r t i e s  t o  fashion c r e i t i v e  solut ions t h a t  
w i l l  enzble  t h e  u t i l i t i e s  t o  successful ly  
reso lve  t h e i r  d i f f e rences  i n  a muaer t h a t  is 
i n  the  b e s t  i n t e r e s t s  of a l l  present and 
Dotea t ia l  e l e c t r i c  serv-ice customers and t he  
u t i l i t i e s  thense lves .  

. -  

. -  
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some extent with both parties' inteqretation of Order No. PSC-95- 
0271-FOF-EU, and therefore we believe it is necessa,ry to clarify 
the nature and scope of the boundary we wish to see established f o r  
the utilities. 

We agree with G u l f  Coast that our Order does intend to 
establish a territorial bounda-y in the areas identified in the 
record where the utiliti5s' facilities are commingled o r  are in 
close proximity, and where further territorial conflict and 
uneconomic duplica.tion of facilities is l i k e i y  to occur. The Order 
is cleaz or: L-QL poizc .  Scc pase II of the Order where we said: 

We believe that both utilities, their 
ratesayers, and the public interest will be 
well semed by a final, comprehensive 
resolution or' tSese utilities' continuing 
dis2u:e. Therefore we direct the Farties to 
fllc a report within 180 days of the date of 
this order, advising the Commission of the 
locaticn and zroxiinity of all their facilities 
in scuth Washinston and Bay counties. The 
report should identify all parallel lines and 
czv"ssi~gs,  and all areas of pctential disput?. 
D ~ r i ~ g  that tine the parci2s shall conducc 
g o d  faith nesotiations to attempt to develol; 
an a~reement that will resolve duplication of 
facilities and creatt a territorial boundary. 
If the garties arc not able to resolve their 
differezces, we will conduct additional 
evidentia-ry proceedinss to establish a 
bouridary ourselves. We intend to resolve the 
continuing dispte between these utilities 
once and f o r  all. 

Our directive that the parties attempt to create a territorial 
agreement by 6efinizg geographical se-nice . areas is based on our 
established policy to encmrage territorial agreemenzs. That 
policy necessarily envisions a geograshical divisicn of territo-y. 
The concept is even incoqorated into the definition of 
"territorial agreement" in our nles on territorial agreements and 
disputes. Rule 25-6.0439 (I) ( a ) ,  Florida Administrative Code, 
states: 

' [Tlerritorial agreement' means a written 
agreement between two or more electric 
utilities which identifies the geographical 
areas to be sened by each electric utility 
party to t h e  agreement . . .  
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each utility. - 

We belieyre that a torri:orial aqeement' implicitly, logically, 
a d  necessarily contsnglaces the escddishment or' a te-r=itorial 
bcw-da-ry. That is clearly wha: we intend the paf- ies  to do in 
aro,as of Sout-i Washhgcon and 3ay Counties where f a c i l i t i e s  ax? 
cc,mmiz,aled o r  a r e  in clsse  uroxlinit-v and wnere . f c r rbe r  co~flict is 
l i : . c ~ l . r .  X bcmca-ry is necessarily required i=1 areas where 
cherz is EO conf1j.c~ and none is reasonably foreseebl?. In those 
arl-asl ar-c h ocher arcas of the pani.ia0le where there is no 
s=ese-?t csnflicc, we as'r=e wich Gulf ?ower that the utilities 
s k c u l d  be ezcDuracec to cor-sider a wide range of possible solutior-s 
to accgmmccate ~ u ' L - L ~ o -  Srswth and avoid future conflict. use, 
,,,er? a== cxmersus ways to define t e n i t o r i a l  bouncaries, as the 
m a z y  ar.6 vzzisd t e r r l t c r l a l  agrcernents the Ccmmission has apgrcved 

c ,,,at '3 

. ,  

c. '3 

fsr  ~ * 4 1 ; - < a  L---L--s thzsx~hcuc the S t a t e  clearly denonstrsce. We believe 

I ,  -Y~c- _ _ _  i r a k i  _ _ _ _  a and beneficial to both sides, a d  to t h e  

. - ,  with t h i s  claz~~~c=tion, Or2er No. PSC-95-0271-FOF-ZrJ  2:rovides - L,.e -9 utilities ful . i  ocpcrclmity to fashion an asrzernent that is 
~'--==:ive" i- -- 

- *" ~,.a= development. 

The parties should cmsider ideas on accomodatisg new 
commercial o r  industrial ccstomers Fn co-zzently undevelo9ed areas. 
Ferliaes their aGrcemenc could include a provision which grovili-e2 
t h a t  territorial bouicaries would be readkessee when a new 
commercial or industrial customer locates in an azea and r e g i r e s  
a si&fica-.lt upgrade of exlsticg facilities - no m a t t o - r  who owns 
the existing facilities. For examFle, i n  Georgia, a new customer 
with a KW demand above a certain level has a one-time choice of 
se,-izg utility. 13 Louisima, no te-Titorial boucdary is set 
~.~ilti,l utility electric lines aze planr?ed within a certain s h o r t  
distance cf azocker utility's liEes. - _ .  Creative solutions such 2 s  
t h e s e  can encocrage ecsnomic erriciency f o r  all CustDmers. The 
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limit of one-time choice avoids undesirable rate shopping that 
couid result in eventual duplication of facilities and increased 
costs to ocher ratepayers. 

While we encourage the parties to explore creative solutions 
in their territorial agreement discussions, we emphasize that zmy 
unique arrangemegt the parties may develop vould be subject to the 
Commission's careful review under applicable law and Commission 
policy. We also wish to reiterate that in areas of south 
Washinsccr? - I .  azd Bay.Counties, where conflict and further duplicatiqn 
of ZaCilities is li:csly, Order No. PSC-95-0271-FOF-FJ requires that 
the parcits clearly define their geographical areas of service. 

Based on the fcrcgoing, it is, therefore, 

O m € - 3 3 3  by tke Florida Public Serrvice Commission that Order 
PSC-95-027i-FOF-EU is ameEded on page 9 to replace the name 

023EXI:D that Order No. ?SC-95-0271-FOF-EU is clarified as 

O W E X 3 3  that all other aspects or' Crder No. PSC-95-0271-FOF-EU 

Nc. 
"Xcd~esss w l z h  the name ""Orrisss. 

described in tbe body of this order. 

It is further 

It is further 

remain in effect. It is furcher 

GFJE?ZD that tkis docket shall rema in  open pending completion 
of the e' ients cgnteaplated in Order No. PSC-95-0271-FOF-EU. 

By G F D X  of the Florida Phlic Sepice Commission, this 2 7 t h  . 
day of J u l - r ,  1995. 

A A 

BLANCA S. BAY&, Direckd 
Division of Records and Reporting 

( S E A L )  

MC3 
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NOTICE OF "R PROCEEDINGS OR JUDICI-MJ RXVIm 

The Florida ?ublic Senice C~mmission is required by Sect ion 
120.59(4), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits 'that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review w i l l  be granted or result in the relief 

Any party adversely affected by the Commission's final action 
in this matter may request judicial review by the Florida Supreme 
Court in the case of an electric, gas or telephone utility or the 
First District Courc of Appeal in the case of a water and'/or 
wastewater utility by filing a notice of appeal with the Director, 
Division of Records and Reporting and filing a copy of the notice 
of appeal and the filing fee with the appropriate court. This 
filing must be completed within thirty (30) days after t he  issuance 
of this order, pursuant to Rule 9.110, Florida Rules of Appellate 
Procedure .  The notice of appeal must be in the form specified in 
Rule 9.900 (a), Florida Rules of Appellate Procedure. 

sought. - 

3'7 i 



IN THE SUPREME COURT OF FLORIDA 

GULF COAST ELECTRIC COOPERATIVE, 
INC., Appellant, 

V. 

FLORIDA PUBLIC SERVICE 
COMMISSION, 

and 

GULF POWER COMPANY, 

Appellees, 

Case No. 8 5 , 4 6 4  

Certificat- n of Service I .  

I HEREBY CSRTIFY that a copy of the foregoing has been 
furnished this 9 s  day of August, 1 9 9 5  by Federal Express to: 

The Honorable Sid J. White, Clerk 
Supreme Court of Florida 
500 South Duval Street 
Tallahassee, Florida 3 2 3 9 9  

and by U . S .  Mail to: 

David Smith, Esquire 
Director of Appeals 
Florida Public Service Commission 
2 5 4 0  Shumard Oak Boulevard 
Tallahassee, F1 3 2 3 9 9 - 0 8 5 0  

John Haswell, Esquire 
Chandler, Lang & Haswell 
P.O. Box 2 3 8 7 9  
Gainsville, Florida 3 2 6 0 2  



4 Patrick Floyd, Esquire 
408 Long Avenue 
P o r t  Saint Joe,  Florida 3 2 4 5 6  

RUSSELL A .  BADDERS 
Florida Bar No. 7 4 5 5  
JEFFREY A. STONE 
Florida Bar No. 3 2 5 9 5 3  
Beggs 6: Lane 
P.O. Box 1 2 9 5 0  
700  Blount- Building) 
Pensacola, Florida 3 2 5 7 6 - 2 9 5 0  

A t t o r n e y s  for Gulf Power Company 
( 9 0 4 )  4 3 2 - 2 4 5 1  
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