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SUPPLEMENTAL TESTIMONY 
OF 

KIMBERLY H. DISMUKES 

On Behalf of the 
Florida Office of the Public Counsel 

Before the 
FLORIDA PUBLIC SERVICE COMMlSSION 

Docket No. 950495-WS 

What is your name and address? 

Kimberly H. Dismukes, 5688 Forsythia Avenue, Baton Rouge, Louisiana 70808 

Are you the same Kimberly H. Dismukes that prefiled direct testimony in this 

proceeding? 

Yes. 

Do you have an exhibit in support of your testimony? 

Yes. Exhibit-(KHD-2) contains 1 Schedule that supports my testimony. 

What is the purpose of your supplemental testimony? 

The purpose of my supplemental is to address the Lehigh Corporation Escrow Letter 

between Mr. Ronald Sorenson and Ms. Laura A. Holquist, dated December 14, 1993 

and produced by Southern States on February 23, 1995, pursuant to the pre-hearing 

officer's Order "Escrow Letter". I have included as Schedule 1 to my exhibit a copy 

of this letter. 25 
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Would you please describe the background ofthe escrow agreements and the Escrow 

Letter? 

Certainly, Lehigh Corporation had approximately $5.2 million held in an escrow 

account under the terms of Escrow and Trust Agreements with Barnett Bank. The 

escrow accounts were established pursuant to the direction of the States of New 

York and Michigan to ensure the availability of funds for utility connections at the 

time the lot owner builds on the property. These hnds  were never recorded on the 

books of Lehigh Corporation, the developer of land owned in Lehigh Acres. 

According to the letter fiom Ms. Holquist, these hnds  were previously believed to 

belong to the lot purchasers and that Lehigh Corporation had no ownership interest 

in the funds. Legal research apparently concluded that the funds actually belonged to 

Lehigh Corporation and not the lot purchaser. Furthermore, this research concluded 

that the hnds represented no liability to Lehigh Utilities, Inc. (dWa SSU) because the 

Commission ruled in March 1993 that the funds did not represent any liability or 

impute CIAC. Because of these conclusions, Lehigh Corporation reconsidered the 

accounting treatment of these funds. 

The letter from Ms. Holquist describes the various rationales for assuming that Lehigh 

Corporation has little or no obligation to future customers as they connect to the 

system. It was concluded that: 

... we have determined that any significant water and 

sewer reimbursement obligation that might exist from 
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sales representation would be binding only 

onto the original lot purchasers. We have 

further determined that the average age of 

these lot purchasers when the reimbursement 

obligation could potentially be incurred would 

be greater than 86 years. Thus it appears that 

due to natural life-span constraints, minimal 

reimbursement, if any would actually be paid 

under our assumption that an obligation exists. 

We have concluded that no liability should be 

recorded for this potential exposure. [Escrow 

Letter.] 

Lehigh Corporation stopped short of recording no liability for the escrowed funds 

because of its intent to negotiate access to these funds, which it successfully did. 

Lehigh Corporation also negotiated a supplement to the developers agreement 

between itself and SSU. This supplemental developers agreement provides that, with 

the release of the escrow funds, Lehigh Corporation would install utility facilities, 

including transmission and distribution lines, collection lines, water and wastewater 

treatments plants, and other major utility assets, and sell these facilities to SSU. If the 

facilities are not used and useful within 10 years, the plant will be contributed to SSU. 

According to Ms. Holquist, installation of water and sewer lines toward New York 
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and Michigan purchasers' lots would spur development and increase the value of the 

lots, presumably those still to be sold by Lehigh Corporation. In related 

correspondence Bill Livingston, of Lehigh Corporation wrote 

A conceptual plan for providing water and sewer 

service will then be prepared for each service area 

Each plan will provide for spending all available 

escrow funds, as well as projected future receipts, in 

a manner that will extend water and sewer lines as 

close as possible to the contributing lots and also 

provide sufficient plant capacity to serve those lots. 

Careful consideration will also be given to benefiting 

Lehigh Cornoration owned uropertv as much as 

reasonablv uossible. (Emphasis Added.) 

In her letter, Ms. Holquist noted that because Lehigh Corporation's management 

intends to offer a credit associated with the escrowed money, an obligation may be 

created in the near future. Accordingly, Lehigh Corporation estimated this obligation 

so that it could be recorded on its books. Using present value analysis and projections 

of when New York and Michigan lots would be expected to connect to the central 

utility services, it was determined that the present obligation is approximately 

$662,000. The remainder, or approximately $4.5 million was recorded as income. 

Because of the purchase agreement between Lehigh Acquisition Corporation and the 
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Resolution 'Trust Corporation, the income tax liability associated with the income, or 

escrow funds recorded prior to 1991, was to be included on the tax returns of 

Resolution Trust Corporation, not Lehigh Corporation. Income taxes on escrow 

money and interest earned after the acquisition are to be recorded on the books of 

Lehigh Corporation. 

Did Lehigh eventually record the funds on its books? 

Yes. According to the Company's response to the Citizens' interrogatory 24 1, in 1994 

Lehigh Corporation recorded approximately $5.2 million of escrowed funds held 

under offering statements approved by the States of New York and Michigan as a 

post-acquisition adjustment. The cash is apparently restricted to Lehigh Corporation 

and can only be drawn to construct major utility facilities. Under the provisions of 

various agreements between SSU and Lehigh Corporation, Lehigh Corporation is to 

develop water and wastewater utility facilities using these escrowed monies and sell 

them to SSU under a refundable advance. Lehigh Corporation is to be paid for these 

assets based upon future connections. 

As part of the agreement with the states of New York and Michigan, Lehigh 

Corporation agreed to grant a credit to lot owners for future connection fees in the 

amount of' escrowed funds attributable to their specific lot as of March 3 1, 1994. 

Consequently, these customers will no longer receive the benefit of interest being 

earned on money they gave to the developer to construct utility assets. Based upon 

projected future connection dates, a deferred liability equal to the present value of this 
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projected liability was recorded by Lehigh Corporation, totaling $700,000. In order 

to access the cash for construction, SSU agreed to guarantee the future credits to 

customers through a reduction of the approved CIAC tariff at the time the customers 

connect to the Lehigh plant. These credits, plus an administration fee, are to be billed 

to Lehigh and paid to SSU at that time. 

Because of these various agreements and negotiations, Lehigh Corporation recorded 

income totaling $4.5 million an< 3 deferred payable to SSU of S.7 million--this latter 

item is the present value of the estimated liability for refunds of deposits made by 

Michigan and New York lot purchasers. 

Is Lehigh Corporation an affiliate of SSU? 

Yes. Lehigh Acquisition Corporation is the sole stockholder of Lehigh Corporation, 

Topeka Group, Inc. (TGI) owns 100% ofthe stock of SSU and approximately 80% 

ofthe stock of Lehigh Acquisition Corporation. Minnesota Power owns 100% of the 

stock of TGI. In essence, Minnesota Power controls the operations of the regulated 

SSU and the nonregulated Lehigh Corporation. This control was made especially 

evident in some correspondence related to this issue. In a memorandum from Mr. 

Scott Vierima of SSU to Mr. Bert Phillips, then president of SSU, and to other 

officers of SSU, Mr. Vierima expressed the desire of Minnesota Power with respect 

to these funds: 

LAC [Lehigh Acquisition Corporation] is finalizing 

modfications proposed by State authorities in NY and 
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MI, and has asked SSU to be prepared to 

execute the supplements within the next two 

weeks in order to ensure the ability to book 

related earning in M p ' s  first quarter. 

In reviewing various memorandum and correspondence concerning these escrowed 

funds it is apparent that the final treatment of these funds was structured such that 

they would have no positive affect on the customers of SSU and that all of the 

positive benefits, i.e., income, would inure to Minnesota Power's unregulated 

operations. 

What significance does this have to the Commission? 

The Commission should consider whether the utility customers of SSU have been 

treated fairly with respect to these hnds and their treatment on the books of SSU and 

Lehigh Corporation. Because of the manner in which the various agreements have 

been structured, there is no benefit to customers associated with these escrowed 

hnds. Yet there is a sigmlicant benefit to Minnesota Power's unregulated operations. 

Minnesota Power was able to recognize a windfall profit of $4.5 million in 1994 

because of money contributed by hture customers of SSU. In addition, Lehigh 

Corporation will construct, and has constructed, water and wastewater assets in the 

Lehigh Acres development that will increase the value of the developer's lots. The 

developer will be reimbursed by SSU for water and wastewater facilities, through 

CIAC collected from near term customers, for which it has contributed nothing to 

increase the value of its lot inventory. This will in turn accrue to the benefit of 

7 



1 

2 

3 

4 

5 

6 

7 

8 Q. 
9 A. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

21 A. 

22 

Minnesota Power in the form of higher profits for land sold by Lehigh Corporation 

much of which was brought about by the use of money collected from future 

customers and assets paid for by near term customers. Normally, the construction of 

utility l i e s  by developers are contributed to the utility. However, in the instant case, 

no such contribution is being made. Instead, the money is being advanced by future 

customers and then the assets are being paid for by near term customers in the form 

of CIAC. 

What do you recommend? 

In my opinion, the Commission should impute CIAC associated with all facilities 

constructed by Lehigh Corporation as future customers connect to the system. 

According to the Company's response to the Citizens Interrogatory 241, for the 

projected test year ending 1996, SSU will have repaid Lehigh Corporation for 

$769,000 for assets that Lehigh Corporation constructed. These used and useful 

assets are included in SSU's rate base. By imputing CIAC on these assets and future 

assets constructed by Lehigh Corporation the Commission can ensure that customers 

are not harmed by the various agreements and negotiations entered into by SSU and 

Lehigh Corporation that do nothing but enrich Minnesota Power, because of the 

contribution made by customers. 

Are there any other factors the Commission should consider when addressing this 

issue? 

Yes. The Commission should realize that much of the plant and facilities that are 

being constructed by Lehigh Corporation are non-used and usehl. I addressed this in 
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my direct testimony and I proposed an adjustment to Lehigh's transmission, 

distribution, and collection facilities to ensure that current customers do not bear the 

cost of these non-used and usehl assets. But the Commission also needs to be aware 

of the future problems that may arise because of Lehigh Corporation's construction 

activities. 

Certain scenarios could develop that would hrther enrich Minnesota Power at the 

expense of customers. For example, assume that after enough customers connect to 

these new lines, SSU determines that it must construct additional water and 

wastewater treatment facilities to serve these additional customers. SSU may 

construct such facilities larger than necessary arguing that its less expensive to build 

a larger plant now, than several smaller plants over time Under this scenario, SSU 

will likely argue that because of the prudence of the economies of scales associated 

with buildmg a larger plant now, the entire plant should be considered 100% used and 

useful. This is an argument routinely made by SSU and often adopted by this 

Commission. If such a scenario evolves, and the Commission does not recognize the 

plant as non-used and useful, customers will pay for non-used and useful plant with 

the beneficiaries being SSU and Lehigh Corporation. Because of the negative 

potential impact on customers, the Commission should warn the Company today that 

current customers will not be saddled with the cost of non-used and usefkl assets 

resulting from the construction activities of Lehigh Corporation. 

Should the Commission evaluate this issue in conjunction with any other issues in this 
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proceeding? 

Yes. The Citizens' witnesses Larkin and DeRonne are recommending that the 

Commission recognize a negative acquisition adjustment with respect to the Lehigh 

system, as well as others. As I noted in my direct testimony, the Citizens were not 

successful at persuading the Commission in the last rate case involving Lehigh 

Utilities, Inc. which is now SSU, that a negative acquisition adjustment should be 

made. I believe the Commission should carefully reconsider its decision concerning 

the negative acquisition adjustment for Lehigh. 

In the lasf Lehigh rate case SSU argued that the entire discount from book value 

associated with the acquisition of a consortium of Lehigh companies should be 

entirely attributed to the nonregulated operations of the purchased assets. Part of this 

argument was based upon the declining value of land in the area. Despite this 

assertioq Minnesota Power has recognized s i m c a n t  income associated with the sale 

of land by Lehigh Corporation--in fact, it reported a return on its equity investment 

in Lehigh Acquisition of 56% in 1994. In addition, due to the contributions of SSU's 

customers, Minnesota Power stands to enhance its profits in the k ture  from land 

sales. The Commission should seriously question SSU's assertion that the discount 

from book value, associated with the purchase of the Lehigh consortium of 

companies, should be related solely to the nonutility assets purchased by TGI. In my 

opinion, the Commission should recognize the unusual relationship between SSU, 

Lehigh Corporation, TGI, and Minnesota Power and give the customers of Lehigh a 

10 
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portion of the benefit associated with this acquisition by recognizing the negative 

acquisition adjustment recommended by Mr. Larkin and Ms. DeRonne. 

Does this complete your supplemental testimony prefiled on March 4, 1996? 
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RYTLEUGE. ECESIX. UXUERZ\VOOU. PCRSELL & HOFFMXS 
PROFESSIONAL ASSOCIATION 

ATTORNEYS AND COUNSELORS AT LAW 

STEPHEN i ECENiA 

kENNE:h k H0FFllA.h 

THOMAS W KONRAD 

R DAVID PRESCO- 

*AIROLD F X PVRNEL. 

O A R I  R RUTLEDGE 

E MIC*&IE. UN3E9WOO? 

WILLMM E WiLLlNGIiAM 

POST OFFICE BOY 551. 32302-C551 
215 SOUTH MONROE STREET. SUITE 420 

TALLAHASSEE, FLORIDA 32301-1841 

GOYERNMENTAL C3NSU.ThV'S 

PATRICK R MLLOY 
AMY J YOUNG 

TELEPHONE 1904) 681-6788 - .~ 
TELECOPIER 19041 681-6515 

February 23, 1996 

N O T I C E :  CONFIDENTIAL DOCUMENTS ATTACHED 

!? E C E I \J E 2 
HAND DELIVERY 

Charles J. Beck, Esq. 
Off ice of Public Counsel 
111 West Madison Street 
Room 812 
Tallahassee, FL 32399 -1400 

Re: Docket NO. 950495-WS 

Dear Charlie: 

A s  indicated in Southern States Utilities, Inc.'s ("SSU") 
Eleventh Xotion for Temporary Protective Order filed and served in 
the above-styled docket on this date, I am providing to you the 
following document which S S u  believes to have a colorable claim Of 
confidentiality: 

(1) Letter dated December 14, 1993 from Laura A. Holquist to 
Ronald Sorenson. 

SSU requests that the Office of Public Counsel keep these 
materials confidential and exempt from disclosure under Florida's 
Public Records Act, pending a decision on the Company's Eleventh 
Motion for Temporary Protective Order and thereafter once a 
Temporary Protective Order has been issued. 

Sincerely, 

dnneth A. Hoffman 

w / r l  
Enclosures 
cc: Parties of Record (without enclosures) 



Attorneylctient h i v i l q e d  

W m k r  14, 1593 
Mi& 
C O R P O R l T l O U  

Mr. Ronald Sorenson 
Briggs and Morgan 
2uX, First National Bani; Building 
SL Paul, MN 55101 

Rc Accounring for thc New York and Michigan Es-?owed C u h  Accounts 

We have completed our d y x i s  of the Lchigh C D ~ &  accounting enatmerit for the New Ymk 
and Michigan cxmwcd a h  amunts.  Details on the analysis and our conclusion arc pmvided 
MLN. 

Background 

IAiigh Corpnt ion currently h u  S5.2 millon held in MOW under the terms of Escrow and TruSr 
Agrernents with Bank. The escrow a m u n u  art required by the stam of New Ycuk and 
Michi,m in order for M g h  to sell lo~r in those stat&% The purplw of the escrow m a t s  ‘Ras 

Lo p r o M  s t a t  residents in rhe event the developer (Lehigh) W o t  fund water and sua Line 
installatiens when required under its Density Agreement with the Florida Depxtment of Health and 
Rehabi.?.itatk SCnj, Wnsity Agreement). 

TO provide m d e s  for the tstmw amunts ,  the states required Lehigh to charge New York and 
Michigan lot purchasers an additional amount, nnging.fmrn $1,070 to $1,470, as paa of their lot 
purchase contracts. Lehigh then agreed, in lhe Esaow,and Trust Agreements, IO remit Ibc monies 
c ~ k l e d  lo an c y r o w  agent, currently Barnat Bank Under the k m  of the b o w  and Trust 
Agreements, monies remi& are r e l a i d  to Lchigh if the lot purchaser cancels he purchase 
axbact  or when water and s e w  Liner, are installed. 

The escrow -unts were established in 1973, and rna7ies currently on deposit, including interest 
tn htc, btal U . 6  million for New York and 5 6  million for Michigan. 

The additional amounts charged and coUccied from the New York and Michigan c u s i o m  and h e  
rash held in escrow have never been rcponed in Lehigh’s hancial statements. Previously it wa 

201 E. Joel Blvd.: kehlgh. Florida 33936 (813) 358-3141 - Fax (813) 369-2141 
.- 
I 



New York and Michigan Escrowed Monies 
.4ccounb'ng Trcarrnent Analysis 
Pagc 2 

bfieved that the monies klonged to the lot purchZa-S fmm whom the m o n k  had h n  mllccted 
and rhar U g h  had no ownerrhip interest in thc funds. In addition. M i g h  had never included the 
funds in  raxablc hmX. 

Last Spring. legal researth Pcrfomed by Bnggs xnd Morgan (we 1- at Exhibit 1) concluded that 
the .scmwed m o n k  a d y  beiongcd to Lehigh, not Lhc lot purchau. In addition, thc Ronda 
Public Service Commission (FPSC) d e d  in their Manb 1993 Mgh UtZtics, bc., (Lvl) rau 
ordcr that no liabiliy or impured CL4C was appIigblc for fhe eymvcd funds lincc LUI had no 
-s to thc fund5 and was not a party Lo the esxow agreemans. A copy of the ~1atr;d pages in 
rhe rate ordcr are included at Exhibit 2.  

Eavd on t h e  evmu, it is prudent to m n s i d e r  the c u m t  accounting m e n :  for chc monies. 

In July 1991, when M g h  Acquisition Colporatiion scquired Iehigh, it was kIieved that rhe 
-wed monies belonged to the lot purrhasers. Based on review of FASB 5 'Con&gendes,' fhe 
mania would have besn LzhnicaUy classified at q u i s i t i o n  as antingently impairpd ZSSBS.. The 
contingency would have ka a form of customer deposit liability. As srated above, -fly It has 
been detrnnined rhaf the -rued monies a c t d y  belong to Lehigh and there is no imputed CL4C 
applicable lo the monies. Iherefme, there is 110 'nsnmer deposit' liability, the assx is no longa 
mntingmtly impaired, and Lhe cscrowd monies neej to be reportpd CUI Lehigh's financial 
datemcntr 

FASB 38 'Accounting for Prearquisition Conringencis of Purchasd EnterprLcs' provides the 
prornulgataj accounting treatment for acquisitim contingencies. According Io FASB 38, 'Ah4  
the end of the dlccafion pCriod. an adjustmmr thar m ~ l t ~  from a preacquisitiion contingency other 
than a lars carryforward shall be included in the dc!.e&tion of na inwrne in fhe pid in vhich 
Che adjustment is dctennincd' (FASB 38 pars. 9. For the U g h  arquisition, the allocation perid 
ended on June 30,1992, OR year after the purtheue. 

Haying defined the accounting treatment for the cusroved monieq the ncxt step i s  ID detmminc 
whether an adjustment has resulted from Lhe prtaquisidon contingaky. As the m o n k  are in the 
form of a h  on dcposir with a bank, a m r d a b l e  as& exis8 in  thc amount of 55.2 million. IS 
there a recordable liabiliv It is Lehigh management's opinim that M m r d a b l e  future 
obligations or exposures exist regarding Lhe ewrowed m o n k .  Management has developed this 
opinion based on the following: 

. 
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T h e  Esuow and Trust Agreements wnml the usz of thc errowed funds. Unda the 
agreemum. the only developer W g h )  obligation to the lot purchsrrr is to fund thc 
extension of utilities in accordance with &e Density Agreement No credits or 
reimbursements of funds to lot purchasers are requid in h e  agnrrnats. I f a  lot purchaw 
agrecmuu is Bncdd M a purchaur had= a lot, the d a t d  csuuvd monies, including 
interest d, are retllmed to Lchigh. k a'wpy of rhe Mahb 26, 1996, Escmu, and 
Trust Agrttmrll at Exhibit 3. 

Lehigh har rnjkturc obligrvionr or crponrrrr relaed IO he esavwed monicr under rh Nn, 
York and Michigm agnrmcnrsfir deai a d  the incorporated offering suzst~lren~~ acepr as 
reLaIrt 10 c4nurc c, mrd chir crparrur ic minimal. 

A p m e n t s  for d& and the incorporated offering statements were used as rhc contracts in 
the sale nf lots (D New York and Michigan -mu. Copies of thc mDs rrcently used 
a g s r n c n t  for deed form and offering statement arc included al &bir 4 for N w  York and 
Ezhibit 5 far Michigan. 

We have rwiewfd the foms of a p a r n e n l s  for d d  and offering stacemcnk used by 
Lehigh Awougb thc -menis and oEezing pterncatr varied throughcut be yean, we 
found no digations or upsures related 10 rhcesowed funds, a- under C l a w  C of 
the agremenu for deed. 

a a u e  C 

Jf a lot prnrhaser should ~ n c e l  an agreement for de&, Claw C of the agrement q u k s  
Lehigh to rcfund 'thc mount, if any, paid in by the buyer (exclusive of ink-) thar 
e x d r  15 percent of rhe purchase P ~ R  (ucllllivc of interest) or thc ndual mags 
incurred by the seller, whichever is greats.‘ This wording is unclear as ID \r.be[her escrow 
paymcntr m to be included in the refund calculatiw. However, cz&& offering statrmenlr 
used ovei thc y& for New York nsidtnn spaifid &at rzszowcd monies paid were to bc 
includcd in the dctcnnimtion of the .mount, i fmy,  paid by the buyer.' Other Nnv York 
offering staternenls and the Michigan statements did not indude this wording. 

Assuming that all atrive agrcfments for dcrd qui red  m o w  payments to be included in 
the C l a w  C rcfund Qlcularion and that ail the agreements cancel&, S4X3,734 of the $5.2 
milIion in czcmw m o n k  would be subject rcfund. hsd on cancellation histmy, 
however, we h o w  that Lhe probable future refund obIigation is substantially I-. h you 
b o w ,  we already have a S2.5 million Clause C:r&nd liabiity established on the financial 
stakrnenh The 52.5 million is reswved against $32 million in principal paymenu lhar 
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could &subject to refund, i.c., we M approzimakly 7 . 8 ~ x r a r 1 t  reserved. &pcricnce has 
shown that the ~e~ervc re.x&s more than adequate, as actual mntract ddinquac iu  havc 
been significantly ies than wc projened i n  the -e cdcukdon last Dmembcr. 

We havc w n c l u d d  t h ~ n  m, although that is some uposurc to a Claur C rcfund 
obligation d a t e d  to the MOW& monies, &e crposurc can be quantified at lcrcj than 
S4O.ooO (7.8 pzrcmt of 5483.734). Due to this minor amount and !he fact that the 
&ligation bcsr bclongs ts part of the aiSeing Clauv C refund liability, we havc daumined 
hat a yparau: =fund liability for the c~mwd:rnonics is unnacsay. 

S h o ~ l d  UIC cscnwd m o n i ~  k conrrrytd ai P form of prepaid fee, rhr  prcnrial Lchigh 
dbIigation IO reimburse fvndr is minimal. 

The Warer Supply m d  SNZr Dim Sections o€ rhe Various New York and Michigan 
offering statements used sina 1973 mnvcyed lhreo bask i d e x  i) that water and 
sewer w i c a  would k extended tD purchased aots as sPr;fic dendries were reached, 2) 
that the csubwed monies would be used to defray the cos of instaIling the tend serViu3, 
and iii) thar se@c systems and we&  would^ be permit& u n a  central senices W m  
installed., orher than thee basic i k ,  the offering m e n 1  rcpmtadons varied e d d y ,  
particuhrly in their didosun of the purdr;ru+'s furtkr obligations to pay for central 
facilities, line extensions, and bookupltap fm. In addition, the regresentzrions were 
g e n d y  inconsistat with cumnt udlity regulation and ratemaking. Copics of Wata 
Supply and Sewcr Disposal Sections of sdu~ offering statements are provided at Exhibit 6. 

Lehigh management beLievp that, kywd the Density Agreement requirements, no 
obligation !n the lot purchasm Uins as a rault of thc watB and =WCI represcnaaons 
made in the offering st&anatJ. Hdwiva; using tocby'r utiliry raternaEng p h 3 o q S c ~  
and utility arcDundng pQtmmts, the -wed monies could be construed as a form of 
prepaid fee and rhc fees may bc reimbursable milot prrrshasen after they coma3 to 
facilities and pay B c v n n ~ 6 o n  charge. We analyzoj-&y eqmnrre Lhat could resdlr from 

c. 

' 

this posdblc scenarjo ILZ foUoWz: 

P o k n r d  Obfiga'on D ~ e s  Nor 7hm$cr in SaG ,of Bvpeny 

Fist wc detsrrnincd that the dmis  issued h msferring lots to New York and Michigan 
purchasm did not include mcntion of thc water and sewer r e l a d  escrowed monits nor did 
Ihey provide for any obligations regarding the monies. Therefore, we know that any 
poruile reirnbursemurr obligation is not attached to the p r o m  and could only be 

. .  . conshed from interpretation of the d e s  documents.. . . _. , . , .- . .-, . 

W e  then reviewed the h g u a g e  ussd in rhc agEmenu for dced and the warn and ~ w e r  
offering sbtement repnunkfions, and we found rhat the agreemats and atsoCiatd 
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&ligations survived the derding of Lhc property. However, according to Claur M, the 
~ ~ r n e n u  could not bc assigned wirhout Lehigh’s writtm conunt.  While purchasers w m  
Still paying on their acaunk. Lehigh provided this conwnt, although it was rarely 
n q u d .  A& lots w r e  d d e d .  the cm5ent LO assign w2.s not given. Thus we concluded 
rha! any obligations under thc sales dacumenrs would terminate when thc asuxiamj lot 
n a n s f d  ownc~s. Norc that of Lhe 3,291 agrctmcn~ under which current -wed 
monies have hm collered, dmjs have bc+n isrued for 2,634, more lhan SO percent. 

Few Nou York and Michigan Arnhnrcrr FVU Ever Coma ro Gnnal Senices 

Iehigh sals shtistics show that over hhy; last 20 years the average l a  purchaszr hzs bctn 
about 55 years old. We did an age d y s k  of ?he zgrrtrnents for deed relatd to the 
csaowed monies and found that the agrocmcots w m  entered into M average of 13 yean 
ago. As a d t ,  the average New York and Michigan purchaser is 68 y” oId toQy. 

Our neri stcp ID obtzin a lis: of ewrovd monies summarized by the Iand s t ions  in 
which the asscriared p u r d ~ d  lots arc Imacd. .  The list is included as Anachmenr 1. We 
hen U J K L I ~ ~ ~ ~  the land Wens on the list with i) a listing of c u m t  d o n  dcnscier 
prepared by S o ~ t h m  Srater Ufilitics (SSU) in June (= ARachmmt 2) and E) an absorption 
!able included in the zehigh Acres WasZmaw Master plan showing t=xpzxXed buildouts 
b g h  2011 ( s e  Aradurient 3). The master plan was tDmplcted in July 19993 by Eoles, 
Mmrn & Auodates, b., far SSU. Ba& on these mmpariSans (see results at Atkhment  
4 ) ,  we dexnnbcd that r6c IOU asSaiated with the ~ D W A  funds a x  located in @y 
p0glll;Ued land reCtions that are not to w h  densities that would require wtec and 
sewer line extensions until after 201 1. In otha words, exknsiws wautd n ~ l  be r e q u a  
wifhin the next 18 years. Since the a v ~ g c  New York and Mjchigan lot p u b  are 68 
y e n  old t0day;’they would be, on average, 8 6 y a . n  old in 2011. 

No Wile 

In amcluion, wc .have determined that any significant water and sewex rc5rnburremenr 
obligation that might eXin from sales reprcscnlations would be binding only onU, thc 

. ongirtd lot punhaun.  Wc have further delermined that rhc average age of t h s  lot 
punhanrs when the reirnbunemenr obligation a u l d  potentially be incurrrd would k 
grrata Lhan 86 years. Thus it appears that due to natural life-span c o n s h a h ,  minimal 
reimbursunents, if any, would actually be paid undcr our assumption rhat an &figation 
exists.. We have concluded then that ~3 liability should bc rwrded for this pobnntial 
erpoSUC. 

The analysis at (a) through (c) &ve determined that Lehigh has no r ~ ~ x d a b l e  liability assodated 
with thc e u r ~ w e r l  funds. With this mndudon,  it a m  that a 55.2 million income adjusment 
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bar resultd from the preacquisilion mndngency. According ID FASB 38, thjs amount should bc 
included in 1993 nd income. Howcva, another facror must bc w n d d d :  

MaMgcmenz's IUUU R c g d n g  h c  Bcmwczi Monirr 

Prior to Lhe Lehigh acqUisi!iM, the due diligence team had identified the crrarwcd monies. Bill 
Livingnon, a mvnbcr of !he team a d  the C u m 1  president of Lchigh Corporation. had had prior 
aperience dealing wifh mch funds with Deltcma Corporadon. Bill had successfully amend& 
Delrona'5 m w  agruxnarr through discussions with the stam of New YOrt: and Michigan and 
had ob&& rclraze of D d t m a ' P  funds from e f ' ~ o w .  As part of the amended agrcrncna, DCI~OM 
was allowed * usc of the frmds, that IS, they yIcxtnDt q u i d  to use the escrowed funds for 
n a t y  installatim. Hovevcr, Ddtana did agx= to provide those lor purchavn who had balanca 
remaining an their lot purCkEz conmts credits against their final b*Zls far their poortion of thc 
MDW balrmcE- At that timC, many of the purchase contracts were paid in full, in which 
n s e  no aedir or rcfuod 'iviu required. 

Basd  on his e@-, then, BiU knew that fmm the standpoint of bfh the customer and Lehigh 
it was prudent LO ncgc4ia.k ~ f c e g  ID Lehigh's funds. hnsgLlation of uater and Sewer Iioer toward 
New York and Michigan purchm' tots would spur development and inaeKc rhe value of thc 
lots. On d+r, the funds wexc bcnefi&g only h i b a n k .  As a result, Bill put together a plan 
m p-t to New Ya& and Michigan regardrng Lehigh's monies. Bill drsPibcd his plan in an 
O d x z  27,1932 I I E ~  (s= AUachmenr 5). 

GeneraIly, rhe memo e d a  that Lehigh p h  to u5c the tscrovd m o n i a  to instdl aster and 
s w c r  infmrmchvp near Srtions of land where New York and Michigan purchased lots are 
located- It alu, stam rhar Lchigh would assign a M t ,  based on monies in m May. tn & 
New York and Michigan ptadrascd l& The cruiit would be mrdd as p of the degded land 
and would be given when the lor i.; a~m- to warn and sewer seMce. 

A subsequent change to the p h  prrsenled in the memo is I h a ~  W g h  currently intends TO transfer 
ample& vafer and mum facilities UI Lehigh Utilitis (now SSU) under the e*isCing deveIoper's 
agreunent, whereby SSU would reimburse Lehigh the cost of the M d e s  z customas mnne;ted. 
Lehigh would went;ally 'sell' &e facilities to SSU. The develops's agremen t  d0w5 
improvements to bemme 'contnbutcd plant' to SSU if nor 'uscd md uscfuI' within five ycars. 
Due to the long-tmn nahzre of the impmvements inmded with the escrowed monies, thc 
developer's agreement will be modified to c x t m d  the 'used and useful' period to kn years. 

B;lsed on LehIgh managemmt'a intent UI offer a credit associated with the errowed monies, it 
appears that, alrhough no current obligation exists regarding the monies, an obligation m y  bc 
mated in the near f u h v t  This factor should be amsideted in rearding the preaquisition 
mntingency and needs 19 bc quantifial. 

i 
... 
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To quantify the future obligation, an analysis was pxfomal ID dehminc when New York and 
Michigan lots would be cxpertnj to a n n a t  to wtd utiliry Savictr This vas done by obtaining 
the Wastewater Master Plan graphic dcpicung whhere uansmision mains are planned 10 bc insrallal  
rhrough 2011. On the graphic, the land sadons what New York and Michigan lots arc located 
were identified (yt Artachmcnt 6, shaded amas). Using popularion dara included in the master 
plan and the dmdties pjected through 201 1 (e( Attachment 4), the average ycvs until 
appropriate densidcs wodd be rtachcd to install wbzr and yup =Mas for New York and 
Michigan land ss3ions wcrc cstimatrd. The dcndaa arc 25 p ~ x n t  for water and 50 prmt for 
scwa. Thc &mate by Lnd section of average yean m wnnozt is prwjded at Artachmux 7. 

Findly, the f u m e  ob!igadm was ralculatd by discounting *\e m e d  monies by land =tion 
o m  the stirnab3 tvemgc ycars to mnnect, using m S]p=zcmt divsunting factor. The mult w22 

an obligation of SS2.W. The 8 percent factor U apppriatc amsidering b e  flucruations in the 
cost of money over tim. The obIigatim wodd bc xaszsed annuaUy and adjusted aom-dingly. 

b m e  Tax5 

Tbc kgaI d performed by Bnggs and Morganithat amcludai thar the c v m w e d  monics 
belong m Mgh also concluded that the m o n k  should have bepl included in the dekfininacioo 
of income a n  the tim the rnonier were collecred.! The cDnclusioa aas based on the faa that 
zehigh ’OWIXX~’ the funds at the point of collatjon and thc funds were 1l0t a form of refundable 
advana. 

.- 
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Conclusion 

Our -ch has duermined that the New York and Michigan eurowed m o n k  were p r q u i s i t i o n  
conhgenrly impaired asszts and the wndngurcy no longcr esisrs. As a result, Lhe monies n e d  
to bc m r d e d  on Lehigh's financial statemmts. 

h analyzing how to m r d  rhe mor&, i t  was &&ed that S5.2 million in r s u k k d  carh should 
bc recorded, offset by a 5.7 million contingent future obligation and a 54.5 &on adjustment ID 
nct k m c .  The futurr &figation could m l t  from Lehigh managemenr's plan to -s the 
e s r r o w d  monies and would be masrued annually. 

We discussed Lhc accounting trcatmen~ of the ~ c ~ o w e d  monies with our indcpuldent acmunLantc 
(price Watcrhwe),  and they agree with OUK conclusions except as relates m he *evmt' that 
relieved the antingent impairment of thc They believe that the rcacnons from the states of 
New York and Michigan to our p h  tD - he monies aft significant 
cnnservatjve, Lehjgh should defer rearding tfie inwrne ad jus tma t  unfd  the 

As we intcnded to move forward immediately in approaching New 
regarding rhc funds. we decided to Mer d g  shc adjustment una  lhe 

In l ; l ~  No-fembcr and early k m k r  le- were sen1 rn New York 
rnodifbtions u) h e  Errow and Tmsl Amments thar would allow 
&pia of the knas are included aI Atkchmcnts 7 and 8. 

SiJ-JCaEly. 

known. 

No 
the date of this letter. 

Laura A. Holquist 

E n C l O s U ~  

E: M a r k k  S c h k  
William I. Livingston 
W. Don W b p  


