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On October 19, 1995, the Commission entered an order on remand from the First 

District Court of Appeal that replaced “uniform” rates established by the Commission for 

Southern States Utilities, Inc. (Southern) in 1993 and in effect during the pendency of appeals, 

substituting “modified stand alone” rates. The Commission’s order also direct4 a refund of 

charges paid by some of Southern’s customers. (For convenience, the Commission’s order 

will be referenced in this memorandum as “the Refund Order”.) 

On March 21, the Commission entered Order No. PSC-96-0406-FOF-WS, 

memorializing its decision to reconsider the Refund Order and authorizing the parties to file 

briefs “to address the generic issue of what is the appropriate action the Commission should 

take upon the remand of the SSU decision in light of [GTE Flurida, Inc. Y. Clark, 21 Fla. L. 

Weekly SlOl (Fla. Feb. 29, 1996)]” (referenced here as “GTE Florida” and attached as 

Appendix 1). This brief is filed by Southern in response to the March 21 order. 

SUMMARY OF THE REFUND ORDER 

Insofar as is relevant to reconsideration, the Refund Order has two features: a directive 

for customer refunds from Southern’s general revenues, and a levy of interest on those 

refunds.’ The Refund Order provides refunds to customers who paid more under the uniform 

rate structure than they would pay under a new rate structure adopted in the Refund Order. 

Despite the fact that Southern was merely a stakeholder as to the rate structure issue and had 

obtained no funds in excess of its Commission-prescribed and judicially-affirmed revenue 

requirements, the Commission made no offsetting provision to compensate Southern for the 

The Refund Order addresses the “rate structure” directive of the First District 
by replacing the uniform rates that had been established as interim (then final) rates for 
ratepayers with modified stand alone rates. The Refund Order also ordered the I-inch meter 
BFC rates for certain customers reducsd to the 518-inch x 314-inch BFC rates. Neither issue is 
now before the Commission on reconsideration. The establishment of modified stand-alone 
rates is not in dispute, and the 1-inch BFC meter order was reconsidered and vacated at the 
February 28 hearing. Accordingly, Southern does not discuss either issue in this brief. 

1 



refund expense. The Commission’s rationale for refunds from Southern’s general revenues 

was that the change in rate structure resulted in a rate decrease for some customers and a rate 

increase for others, and while the Commission believed ‘the utility cannot collect from the 

customers who have paid less” it found it “appropriate to order the utility to refund the 

difference to those customers” who overpaid. (Refund Order at pp. 6-7). This brief addresses 

that aspect of the Refund Order. It also addresses the additional directive in the Refund Order 

that Southern pay interest on those refunds. 

OVERVIEW OF GTE FLORIDA, INC. Y. CLARK 

GTE initiated a rate case with the Commission to secure a rate increase. The 

Commission denied a rate increase, and on May 27, 1993 ordered a rate reduction. GTE 

appealed the Commission’s order, but chose not to seek a stay of the effectiveness of the rate 

reductions. 

In due course, the Supreme Court reversed the Commission in part, and held it was 

error not to allow GTE to recover in its rates certain costs incurred in transactions with 

affiliates.’ On remand, the Commission allowed a recovery of those costs but did so only 

prospectively, dating from the entry of its order on remand in May of 1995. This denied GTE 

a recovery of allowable costs during the appeal, and during the subsequent remand proceeding 

before the Commission. 

A secund appeal by GTE resulted in the GlE Florida decision. There the Court 

reversed the Commission’s remand order and held that GTE was entitled to recover affiliate 

transaction costs dating from May 27, 1993 - the date of the initial rate case order which 

erroneously denied GTE those costs. In that second appeal, the Court was presented with the 

issue of “equity and fairness” to customers by the Commission’s determination that a rate 

G E  Floridu, Inc. v. Demon, 642 So. 2d 545 (Fla. 1994). 2 
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recovery pending the appeal was precluded by GTE's failure to ask for a stay pending its 

appeal. The Court rejected the contention that only customer interests be accommodated in 

fashioning a proper remand remedy. 

We view utility ratemaking as a matter of fairness. Equity requires that both 
ratepayers and utilities be treated in a similar manner. , . . It would clarly be 
inequitable for either utilities or ratepayers to benefit, thereby receiving a 
windfall, from an erroneous PSC order. 

(App. 1 atp. 2).z 

The Court's decision in G E  Florida contained other features that bear directly on the 

issues before the Commission, 

1. Retroactive ratema king. In briefs filed with the Court, counsel for the 

Commission and Public Counsel had argued that any recovery of revenues previously denied to 

the utility under an erroneous rate order would require a surcharge to customers who 

underpaid pending the appeal, and that any such surcharge would constitute "retroactive rate 

making." (App. 4 at pp. 10-14 and App. 5 at p. 1). The court rejected that contention, 

stating: 

We also reject the contention that GTE's requested surcharge constitutes 
retroactive ratemaking. This is not a case where a new rate is requested and 
then applied retroactively. The surcharge we sanction is implemented to allow 
GTE to recover costs already expended that should have been lawfully 
recoverable in the PSC's first order. . . . If the customers can benefit in a 
refund situation, fairness dictates that a surcharge is proper in this situation. 

(App. 1 at p. 2). 

Southern has previously called to the Commission's attention the well- 2 

established ratemaking principle that equitable principles must govern remand remedies in the 
event of appellate reversal of the decision of a lower tribunal. (See Southern's Motion for 
Reconsideration dated November 3,  1995, at pp, 8-9, 11; and Southern's Motion for Leave to 
Reply and Proposed Reply dated November 27, 1995, at p. 15). These pleadings, which 
provide a thorough discussion of the established legal principles and the facts pertinent to a 
proper remand remedy in this case, are attached as Appendices 2 and 3. The legal principles 
there discussed are in complete harmony with the GTE Florida decision. 



2. Waiver of refuads bv urn ¶¶ considerat ions. In a brief filed by counsel for 

the Commission, the argument was made that GTE was itself responsible for its dilemma 

because it had made a ”choice“ not to obtain a stay of the Commission’s original order. (App. 

4 at p. 6). The Commission’s brief to the court characterized that action by GTE as a 

“waiver“ of its rights to a rate recovery. (Id.) .  The Florida Supreme Court squarely 

addressed and rejected that blame-laying characterization: 

The rule providing for stays dms not indicate that a stay is a prerequisite to the 
recovery of an overcharge or the impositiun of a surcharge. The rule says 
nothingaboutawaiver , . , . 

(App. 1 at p. 2). 

3. Customer notice ILS to r atw be in P-c h ange d. The brief filed by counsel for the 

Commission also urged a “notice to customers” theory, to the effect that utility customers are 

entitled to know what charges are being made pending appellate review of a rate order so they 

can adjust their consumption accordingly. (App. 4 at pp. 14-15). This contention, put 

fonvard as a reason not to allow a surcharge to customers, was met by GTE’s response that all 

of the ratepayers of the utiIity had notice that rates might change since all of them were fully 

represented throughout the proceeding by Public Counsel. (App. 6). The court addressed and 

rejected any *notice to customers” theory, as well. 

W e  cannot accept the contention that customers will now be subjected to 
unexpected charges. The Office of Public Counsel has represented the citizen 
ratepayers at every step of this procedure. 

(App. 1 atp. 2).3 

4 There is no d i d  “customer notice” concern here in any event, because any 
surcharge to offset a refund expense would be prospective. (App. 2 at p. 21-24). 
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BACKGROUND OF THE REMAND IN THIS PROCEEDING 

This ratemaking promding was initiated by Southern in 1992 to secure a rate 

increase. The Commission ordered a rate increase in September of 1993, following which 

three of the participants in the proceeding filed an appeal to the First District Court of Appeal. 

Due to the happenstance of one of the appellants being Citrus County, an automatic stay went 

into effect which, unless vacated, would have prevented Southern’s collection of the increased 

revenue requirements that the Commission had ordered. Consequently, Southern moved to 

vacate the stay and the Commission obliged, subject to bond being posted. 

Two basic issues were presented to the First District. Some appellants challenged only 

the uniform rate structure established by the Cornmission. Public Counsel, however, 

representing all of Southern’s customers, challenged the revenue requirement itself. 

The First District reversed the Commission’s imposition of a uniform rate structure, but 

it affmed the Commission’s rate increase order.z Un remand, Sugarmil Woods, Citrus 

County and Public Counsel nonetheless argued for a one-sided result - that those customers 

who had overpaid utility bills under the rate structure erroneously prescribed should be given a 

refund out of Southern’s revenues, without any offsetting surcharge from customers who 

underpaid in order to keep Southern whole. Staff, however, urged the Commission not to 

order refunds. (App. 7 at p. 3). Accepting the arguments for a one-sided remedy, and 

without regard for the impact of that remedy as Southern’s financial integrity, the Commission 

entered the Refund Order that has now been reconsidered. 

Cibrus Cuumy v. Southern States Utilities, Im., 656 So. 2d 1307, 1321 (Fla. 1st 
DCA), review denied, 663 So. 2d 631 (Fla. 1995) (Tastly, we address the Office of Public 
Counsel’s contention [regarding revenue requirements]. , . . We are. not persuaded . . . . ”). 
In subsequently denying rehearing, the court dismissed attempts by appellants to have the court 
prescribe a specific remand remedy (whether by way of refunds or otherwise), and left to the 
Commission ample discretion on remand to apply equitable principles to fashion a fair and 
sound remand remedy, 

2 
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1. 

ARGUMENT 

e GTE H o d  dec ision tove ms this proceed iqg 

The posture of this proceeding is identical to the posture of the G T .  Florida 

proceeding. In both cases: 

a. a utility company had initiated a rate proceeding which 

culminated in the entry of a final rate order that was 

b. no stay of the rate order was in effect pending appeal, with the 

consequence in both cases that the Commission’s order remained operative 

during appellate court review;’ 

c. the appellate court reversed some portion of the Commission’s 

order and remanded for proceedings consistent with its decision;& and 

d. on remand the Commission adopted the view that ratepayers were 

entitled to have the utility company bear the entire financial burden which 

resulted from the company’s collection of erroneously prescribed rates (here 

a In GTE Florida, the order decreased revenues whereas in this case the 
Commission increased revenues. These are opposite sides of the same coin, Unibed Telephone 
Co. v. Mann, 403 So. 2d 962 (Fla. 19811, and are of no decisional consequence here. 

In G E  Florida, the utility company collected the revenues that the Commission 
had ordered by declining to seek a stay. In this proceeding, Southern collected the revenue 
requirements ordered by the Cornmission by obtaining an order vacating the automatic stay 
resulting from an appeal by a governmental body. 

Commission’s rejection of many of GTE’s rate increase components but reversed as to that 
component which denied its recovery of certain costs incurred through affiIiate transactions. 
GTE Florida, Inc. v. Demon, supra, n. 2. In this case, the First District affirmed the revenue 
requirements that the Commission had approved but rejected the uniform rate structure for 
failure of the Commission to find explicitly a functional relationship among Southern’s 
systems. 

1 

In the predecessor decision to GTE Florida, the Court had susta~ned the 
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only erroneously designed rates) during the pendency of the appeal, and during 

the remand consideration process.2 

The outcome of the two cases should be identical. In GTE Florida, the Court made the 

company whole, as if the correct level of revenue had been ordered by the Commission in the 

first instance. The Commission can do no less in this proceeding. There is no principled 

distinction between the “make whole” result in GTE Flurida and in this case, and there is rw 

authority or equitable justification for a remand impairment of lawfully-authorized revenue 

requirements.2 

There are, of course, obviousfact differences between the two cases: GI73 Florida 

involved a rate decrease and no request for stay requested pending appeal; this case involves a 

rate increase and the vacation of an automatic stay pending appeal. These differences provide 

no basis to distinguish the principles iterated in GTE Florida, though, which are: 

(i) that a rate making proceeding is a continuum, from the 

Commission’s initial decision to allow or disallow a rate increase until the 

conclusion of appellate and any resulting remand proceedings. GTE Florida 

stands four-square for the proposition that a utility company’s decision to take 

advantage of procedures for a stay, ox not, has nothing whatever to do with the 

utility company’s entitlement to be made whole as if the proper rates had been 

established by the Cornmission in the first instance, even if surcharges are 

required to accomplish that result; 

In G7E Florida, the Commission declined to provide a recovery of uncollected 
costs, while here the Commission requird Southern to pay a sum it had never collected from 
underpaying customers. 

See App. 2 at pp. 17-21, 32-34, 43-47. 

2 

1p 

7 



(ii) that there is no requirement of special notification to utility 

ratepayers as to the mounts they will pay during the course of appellate review 

from a rate order, G772 FZorida stands for the sound principle that notification 

of the commencement of a rate proceeding (and indisputably one in which 

Public Counsel has chosen to participate) is adequate and sufficient advice that 

no particdar level of rates is guaranteed during the ratemakhg processingfrom 

its start until the conclusion of appellate review; 

(iii) that a surcharge imposed after appellate review, to recoup under- 

collection during the pendency of review by virtue of an erroneous order, does 

not constitute retroactive ratemaking; 

(iv) that the Commission must be fair to the utility company. This is 

not a new principle, of course, as Southern has earlier noted. (App. 2 at pp. 8- 

9,  1 1, 16-24; App. 3 at p. 15); and Tapnaron Homeowners Ass 'n, Inc. v. 

Tmaron Utilities, Ix., 460 So. 2d 347 (Fla. 1984). 

In sum, the GTE Florida decision governs this proceeding fully with respect to the 

Commission's responsibility to maintain the integrity of its 1993 revenue requirements 

decision, and with respect to Southern's collection of revenue at the approved $26 million 

level pending appellate review and remand. There is no equitable or regal reason to conclude 

otherwise. Any impairment of the revenue requirements awarded by the Commission in 1993 

will do violence to the principles of ratemaking so plainly re-affumed in GTE Florida. Any 

doubt on the point was laid to rest in G E  FZoridu: 

We find that the surcharge for recovery of costs expended is not retroactive 
ratemaking any more so than an order directing a refund would be. 

(App. 1 atp. 2). 
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GlE Flo~da  establishes that any refund remedy adopted on remand here must include 

an offsetting surcharge or comparable rate adjustment, so that Southern will be kept whole in 

connection with any rate adjustment among customers. Such a balanced remand remedy will 

not constitute retroactive ratemaking, but would meet the GTE Florida requirement that the 

Commission accommodate the legitimate interests of Southern as well as ratepayers. (App. 2 

at pp. 21-24). 

2. No interect on re funds from Sout hem is wm issible 

A denial of refunds to any of Southern’s customers would eliminate altogether the issue 

of paying interest on refunds. The Commission certainly has the authority and discretion to 

provide refunds without interest. Under the circumstances of this case, and in light of G7E 

Flondu, equitable and legal considerations justify a denial of any interest on refunds. (App. 2 

at pp. 38-40, 43-47). 

Alternatively, the Commission could allow refunds with interest to some customers and 

add an offsetting surcharge in the amount of that interest to others. Thus, any interest on 

refunds would be paid by the customers who had underpaid. 

It is not an alternative for the Commission that interest on refunds come from Southern 

itself, as both GTE Florida and other applicable precedents establish. An interest-on-refund 

award without recoupment would impair Southern’s revenue requirements as determined in 

September of 1993, and as confirmed in the Refund Order. (See Refund Order at 5) .  Such an 

erosion of revenues would simply be a penalty against Southern - in effect a confiscation of 

the company’s property stemming from its compliance with the Commission’s September 1993 

rate order. Southern had no uexcess” revenue from its collections during appellate review; it 

collected only what had lawfully been ordered. 
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3. Southern takes no position on refunds for customers who appealed the rate 
desien orde r 

The question undoubtedly on the minds of Commissioners is whether those parties who 

prosecuted the rate structure appeal should be afforded a refund as part of a remand remedy. 

Southern takes no position on that question. 

The Commission, Southern believes, is free to provide refunds to those who overpaid 

pending appeal, and whose efforts secured prospective benefits through implementation of 

modified stand-alone rates, so long as the Commission draws the revenue for any refu&from 

those who underpaid during fhheperiod of time for which refinds are calcukated.fi Southern 

has placed before the commission a refundlrecoupment plan that wouId fairly accomplish this 

result. (App. 2 at 21-24; App. 3 at 9-10),tz In SUM, refunds can be ordered in the discretion 

of the but the Gummission Ea& any discretiun tu impair Southern’s recovery of 

the aggregate revenue requirements which the districl cuurt approved. The Gitvus C o u q  

decision of the district court is the law of this case as to revenue requirements. Strazzullu v. 

Hendtich, 177 So. 2d 1, 2-3 (Fla. 3965); Barry Hinnant v. Spottswoud, 481 So. 2d 80, 82 

(Fla. 1st DCA 1986); Mendebon v. Memielson, 34L So. 2d 811, 813-14 (FIa. 2d DCA 1977). 

11 The Commission may choose to limit the offsetting effects of refunds and 
surcharges to those persons who were in fact customers of Southern during the pendency of the 
appeal and remand proceedings, and thus avoid a result that imposes the remand remedy on 
new customers. See the penultimate paragraph in G E  Florida (App. 1 at p. 2). 

12 Southern has recommended that any ordered refunds be implemented through 
prospective billing credits over a four-year period, that the corresponding surcharges required 
to recoup the refund expense be implemented over the same four-year period, and that interest 
payments and recoupments thereof be limited or eliminated. (App. 2 at pp. 6,  11-15, 47-48 
and appended affidavit of Forrest Ludsen). Each of these recommendations warrants Serious 
consideration by the Cornmission, as they are- measures the Commission may wish to adopt to 
mitigate the rate and financial impacts of the remand remedy it prescribes. 

E.g.,  Tamimi Trail Tours, Inc. v. Railrod Comm’n, 174 So. 45 1 (FIa, 1937). 
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It is not necessary to reward any customers with a refund, however. They had no 

vested rights to a refund, as G Z  Florida firmly establishes. It follows that the issue of 

granting refunds, or not, so far as Southern is concerned, is a matter wholly within the 

discretion of the Commission. The Cims County decision that uniform rates were not 

properly authorized necessarily meant that some customers might be found on remand to have 

overpaid the utility during the pendency of the appeal, while others would have underpaid. 

The choice of a revised rate structure on remand, however, cannot result in a penalty to 

Southern, or an impairment of its entitlement to earn the overall performance requirements 

authorized by the district court. 

4. The Commission has authority to reopen the record when an appellate court 
nverses a Comnvs sion order 

In its March 21 Order, the Commission asked the parties to brief whether reopening the 

record is appropriate. That request stems from Chairman’s question at the March 5 hearing 

concerning the Commission’s authority on remand from an appelIate decision which vacates a 

Commission order based on a newly-adopted standard. Specifically, Chairman Clark 

requested the parties to address whether the Commission‘s only option is to act narrowly on 

the matter that the court addressed by reference only to the existing record, or whether the 

Commission has broader authority on remand. 

The Commission’s concern, obviously, stems from the district court’s decision in this 

case.E In Citw County, the court required a finding of functional relatedness as a 

14 The GTE Florida decision did not involve a standard newly-adopted at the 
appellate level. The Florida Supreme Court in fact made clear in its opinion that it was 
following established precedent, quoting with approval a prior decision of the Court dating 
from 1966 saying that: 

(continud ..) 



prerequisite to authorization of a uniform rate structure, although (i) no one had argued that 

position in the course of the Commission proceeding and (ii) the statute that requires functional 

relatedness as a basis for jurisdiction had no apparent relation to the rate structure issue. 

Southern fully addressed the Cornmission’s authority to reopen the record and 

reconsider its prior rate structure decision in Southern’s Motion for Reconsideration. (Am. 2 

at 1 1-15). To this discussion Southern would add a reference to the Village of Nurfh Palm 

Beach case,” cited with approval by the GTE Fkorida court. In that case, the Florida Supreme 

Court affirmed action on remand by the Commission to supply findings and conclusions in 

support of a prior rate order that had been quashed by the Court, and to affirm the right of the 

affected utility to recovery of its authorized revenue requirements back to the date of the rate 

order that had been reversed on appeal, 

CONCLUSION 

The polestar principle as regards Southern and all of its customers is that any decision 

of the Commission on remand should be ”revenue neutral” for Southern. That result is 

compelled by the Citrus County decision, other applicable precedent, all relevant equitable 

considerations, and the Commission’s own recognition (both in establishing the proper revenue 

requirements for Southern in September of 1993 and in the Refund Order that has been 

reconsidered) that the level of revenues established for Southern “results in rates that are just, 

fair, and reasonable. 

(..continued) 
While the facts of Village of North Palm Beach v. Mason, 188 So. 2d 788 (Fla. 
1966), were different from those we now encounter, we find that Justice 
O’Connell’s reasoning is appropriate in this case. 

(Am. 1 atp.  2). 
- Village of North Palm Beach v. Mason, 108 So. 2d 778 (€la. 1966). 

93 F.P.S.C. 3504 at 595-96, 607; Refund Order at 5.  16 - 
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Southem has only one means to recover its authorized revenue requirements - through 

proper rates and remand remedies applicable to all of its customers. There is no lawful way to 

distinguish customer rate refunds from customer rate surcharges, and no one in this proceeding 

has suggested any lawful basis for differentiation. Within its discretionary authority to 

establish rates appropriately designed, however, the Commission has the authority either to 

provide a combination of refunds and equivalent surcharges, or simply deny refunds altogether 

and move from uniform rates to such other rate structure as is found justified on a fully 

prospective basis only. 

Respectfully submitted, 

Arthur J. England, Jr., Esq. 
Florida Bar No. 022730 

Greenberg, Traurig , Hoffman, 
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* * +  
Public uiiliti-Telephone companies-Rates-Where Court 
reversed portlon of Public Service CommMon order whlch 
denied utdity recovery or ccttain costs simply becaw those 
cxpcnditurca lnwlved purchases from utility's ntfiliatu, PSC 
erred, in its order implementing remand, in allowing rccovtry of 
disputed cxpenses on a prospective basis only-Utility to bc 
allowcd to recovcr erroncously disallowcd cxpenses through 1~sc 
of surcharge ofcustomers who reeclvcd sewices during dbputed 
pcriod or iimc-Im osition of surcharge would not constiCuute 
retroactivc mlernnkPng-lt would bc inequitable for eithcr utili- 
tics or ratcpaycrs to rcccivc a windfall from BII crroncous PSC 
ordcr 
GTE FLORIDA INCORPORATED, Appellant, VI. SUSAN E CURK, e.. 
et al.. Appellees. Supreme Coun of  Florida. Case No. RS,77h. February 29, 

from the Public Setnice Commission, Courwl: Alur C. suad- 

Cutler, P.A.. Tdhhassec; and Marccil Moral1 and Kimberly C m l l  of GTE 
Florida IRcorpotptad, Tampa, for Appellant. Robtn D. Vadiver, Cknd 
CouMel a d  David E. Smith, Dimer of Appc~ls, Floridn Public Scrvke C m  
mission, Tallahassee; and Jack Slircvc, Public Counsel and Charkr 1. Beck. 
&ply Public Counsel, on bchdf of the CiliLurs of the Shtc of Noridr. W- 
hassee, Tor Appellees. 
(OVERTON, 3.) GTE Florida Incorporated (GTE) appeals a 
Public Service Commission (PSC) order that implements a re- 
mand from this Court. In that remand, we affirmed in part and 
reversed in part a prior PSC order disposing of a request4 rate 
increase by GTE. The PSC, in its initial proceeding. denied 
GTE's proposed rate increase and, instead, ordered that GTE 
revenues be reduccd by $13,641,000. We reversed the PSC or- 
der insofq as it denied GTE recovery of certain costs ri 
bccaust those ex enditures involved purchases from GTE's% 

it  was an abuse of discretion for the PSC to deny recovery. GTE 
Florida Inc. v. Demon, 642 So. 2d 545 (Fla. 1994). According- 
1 , we issued our mandate on July 7, 1994, and remanded for 
&rthcr action. The PSC, in implementing our decision, enter4 
an order that only allowed recovery of the disputsd w r p s c s  on a 
prospective basis from May 3,1995. Thiseffective date was over 
ninc months after our mandate issued. As noted, our decision 
WM final on July 7 ,  1994, and the initial erronwus order was 
entered b the PSC on May 27, 1993. Thc issue in this caw is 
whether &E s h d d  bc able to recover its expenses, erroneously 
denied in the first instance, for the period between May 27.1993, 
and May 3, 1995. We have jurisdiction. An. V, Q 3(b)(2), Fla. 
Const. 
We reverse the PSC's order implementing our remand. We 

mandate ihat GTE be al lowd to recover its erroneously disal- 
lowed expenses through thc usc of a surcharge. Howevcr, no 
customer should be subjtcted io  a surchar e unless that customer 

In our decision reversing $e PSC's original order insofar as it 
denied GTE recovery of certain expenses, we stated: 

WC do find, howcver, that the PSC abused its discrction in its 
dccision to reduce in whole or in part certain costs arising from 
transactions between GTE and its afliiiates, GTE Data Services 

gs;;&. Walbolt of CarltOR. F i s ,  ward, l3-nmnutl, Smith a 

iates. We found tg at those costs were clearly recoverable and that 

received GTE services during the dispute f Period of time. 
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and GTE Supply. The evidence indicates that GTE's costs were 
no greater than they would have been had GTE urchased the 

doim business with an affiliate does not mean that unfair or 
m e s s  profits arc k i n  generated, without more. Cl~arles F. 

We believe the standard must bt whether thc transactions exceed 
the going market rate or are oherwisc inherently unfair. See id. 
If the answer is "no," then the PSC ma not reject the utility's 

tbur must reverse the PSC's determination of this question. 
Duuon at 54748. 

On remud, GTE proposed a surcharge BS the appropriate 
mechanism by which to ~ V C T  its upenscs incurrod durin the 

=kat GTEs failure to request I stay dum& the pendency of 
the appellate and r e a d  proccsscs precluded it from movering 

ts immd during that time period. In this review, the 
?Eso argues that the imposition of a surcharge would consti- 
tute rctroaetivt ratemaking. We reject both contentions. 

Both the Florida Statutes and the Flot.lda Administrative Code 
have provisions by which GTH could have obtained a stay.' How- 
cvcr, neither of those nkchanisms is mandatory. We view utility 
memaking as a m$kr of fahas. Equity raquir# that both 
ratepayen and utilities be treated in a similar manner, While the 
fam of Village of Nonh Falm Bca& v. Mpron, 188 So. 2d 778 
Fla. 1966), were different from those we now encounter, we L that Justice O'Conaell'r reasoning i s  approPriatt in this 
CBSC. He stated: 

It would be inequitabIe to defer the utility's right to the increased 
rates for approximately two sbccause of what wc found to be 

of what WE do here is demonstrated by the fact tliat if the instant 
case had involved an order decreasin4 ritcs it would be equally 
inequitable to allow the utility to contmnue to collect the old and 
greater rates for the period between the entry of the first and SCC- 
ond orders. 

Id. at78l. 
lustice O'Connell was stating that quity applics to both utili- 

ties and ratepayers when an emnmus rate ordcr is entered. 11 
would clearly k inequitable for either utilitie or ratepayers to 
bcnefit, thereby receiving a windfall, from an erroneous PSC 
order. The rule providing for stays d w  not indicate that a stay is 
a rerequisite to the recovery of m overcharge or the imposition 

failurc lo rqucst a stay is not, under Lhese circumstances, dis- 
positive. 

Wc also reject the contention that GTE's quested surcharge 
wnstitutcs rumactive ratemaWng, This is not a case where a new 
rate is requested and then appIiad retroactively. The surcharge 
we sanction is impIcmcntcd to allow GTE to m v t r  custs al- d y  exptnded that should have been IawfuHy m v e m b l t  in the 
PSC s first order. In this respect, this c ~ s t  is analogous to Ma- 
sun. Additional su rt for our sition is found by examining 
tha by w d K . L  PSC JLs the ncipro~al situation. 
Thc PSC has taken a position contrq. to its e u m t  stance when 
I utility has overchar td its rat aycrs. In the order im lctncnt- 
ing the F e d  in &em v. %awkins, 364 so. PU pia .  
1978). the PSC ordered that a mhnd be paid by the utility. In re 
Application of Holidq Luk Mter stem or Authori to In- 
crease its R a m  in Pasco w, 5 ?P.S.t! 630 (1978, If the 
customers can k f i t  in a refund situation, fairness dictates that 
a surcharge is p r o p  in this situation. We cannot acccpt the 
contention that customers will now be subjected to unexpcc!ed 
charges. The Office of Public Counsel has re resented the citiztn 
ntcpayers at every step of this pro~edurc. &e find that the sur- 
ehargc for tccovery of costs expended is not retroactive r a t e d -  
hg any mort so than an order directing a refund would be. We 
note that the PSC was sdvisod by its sttaff that GTE's recowry of 
expenses and costs would not constitute retroactive ratemaking. 
Fla. Pub. Sew. Comm'n, StaiP Memorandum at 4 (Docket No. 

services and supplies elsewhere. The mere fact IR at a utility is 

Phillips, Ir., ne Regu t tion of Arbfic Ulililies 244-55 (1988). 

position. The PSC obviously applied adi ii erent standard, and we 

and r t m d .  ThC Psc dCnkd G T E ' S  FrOpOSd. T h C  B sc 

a defect in the ordcr entm s" by the commission. The soundness 

o P P surcharge. The rule says nothing about P waiver, and the 

ROlWTL, MU& 23,1995). 

Finally, we address the structure of the current surcharge. 
The PSC has acknowledged it has the ability to closely tailor the 
implementation of refunds and to accurately monltor refund 
payments to ensure that the reci ients of such refunds tml are 
those who werc overcharged. d i l e  IIQ procedure can per 1 ectIy 
account for the transient nature of utility customers, we envision 
that the surcharge in this case can be administercd wiih the same 
standard of care afForded to refunds, and we conclude that no 
new customers should be requirtd to pay a surcharge. 

Accordin 1 , for the reasons expresscd, the order below is 
reversed an ti e cause is remanded for further action consistent 
with this opinion. 

It is so ordcted. (GRIMES, CJ., and SHAW, KOGAN, 
HARDING, WELLS and ANSTEAD, JJ., concur.) 

.,-- 

'See 6 120.68(3)(a), Florida Sututes (1995); Fla. Mmin. Code R. 25- 
22.061 4 * * *  - - .  

, ,. . . . .  



BEFORE THE FLORfDA PUBLIC SERVICE COMMISSION 

In re: Application of 1 
Southern S t a t e s  Utilities, 1 
Inc. and Deltona Utilities, ) 

Xnc. for Increased Water and 
1 and Wastewater Rates in Citrus, 

Nassau, Seminole, Osceola, Duval, 1 
1 Putnam, Charlotte, L e e ,  Lake, 

Orange, Marion, Volusia, Martin, ) 
Clay, Brevard, Highlands , 1 
Collier, Pasco, Hernando, and 1 
Washington Counties. 1 

1 

Docket NO. 920199-WS 

Filed: November 3, 1995 

MOTION OF SOUTHERN STATES 
UTILITIES, INC. FOR RECONSIDERATION 

OF ORDER NO. PSC-95-1292-FOP-WS 

Pursuant to Rule 2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code, 

Southern States Utilities, Inc .  ("SSU") hereby f i l e s  its Motion for 

Reconsideration of the  Commission's October 19, 1995 "Order 

Complying W i t h  Mandate, Requiring Refund, and Disposing of Joint 

Petition" ("Refund Order")' in the captioned proceeding. 

Specifically, SSU seeks reconsideration of that portion of the 

Refund Order that directed SSu (1) to make certain refunds, with 

interest, for the period "between the i n i t i a l  effective date of the  

uniform ra te  up to the date at which a new rate structure can be 

implemented,"* while making no provision for recovery by SSU of the  

refund expense; ( 2 )  to calculate its final rates on a l'modified 

stand alone rate structure," rather than the uniform r a t e  structure 

approved in the Commission's March 22, 1993 "Final Order Setting 

'Order No. PSC-95-1292-FOF-WS. 

'Refund Order at 9 .  



Rates;"3 and ( 3 )  to adjust t h e  final rates for selected service 

areas to reflect base facilities charges ("BFC") f o r  5 / 8  x 3 / 4  inch 

meters, ra ther  than  t h e  l-inch meters actually installed to serve 

the customers in those service areas . 4  Prompt Commission review 

and reconsideration of the  Refund Order is warranted because the 

Commission's directives are arbitrary, capricious, and otherwise 

unlawful. The end results of the  decisions made in that order are 

violative of SSU's rights under t h e  Constitutions of the  United 

States and the  State of Florida and contrary to the  letter and 

spirit of t h e  Water and Wastewater Regulatory System Regulatory Law 

( t h e  f 8 A c t b 1 ) ,  Chapter 367, Florida Statutes (1993). 

In support of its Motion f o r  Reconsideration, SSU respectfully 

shows : 

BACKGROUND 

In the  interests of administrative efficiency, SSU generally 

accepts t h e  Commission's brief summary (Refund Order at 1-3) of the  

relevant orders, decisions, and procedures leading to issuance of 

the Refund Order and would add the  following facts which are 

crucial to a proper understanding and disposition of the  issues 

presented on remand from the Court's decision in Citrus Countv v.  

Sout hern States Utilities, Inc., 6 5 6  So.2d 1307 (Fla. 1st DCA 

19951, review denied, So. 2d ( F l a .  October 27, 1995) 

(hereinafter "Citrus Countv") : 

30rder No. PSC-93-0425-FOF-WS, 93 F . P . S . C .  3:504 (1993) (the 
"1993 Final Order") .  

'Refund Order at: 6 .  
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the one immutable element in this case is the  approved 

level of SSU's revenue requirements; the  1993 Final Order set  SSU'S 

combined water and wastewater revenue requirement at some $26 

million annually; in Citru3 Countv, the  Court  affirmed t he  

Commission's revenue requirement determinations in all respects 

over a challenge by t h e  Office of Public Counsel ( l f O P C 1 v ) ;  hence, 

the  Commission's revenue requirements determinations are now final 

and must be implemented by t he  Commission pursuant  to the Court's 

remand and mandate from the  Citrus Countv decision; 

t he  impacts of the Refund Order w e r e  not considered; the  

effects of the Refund Order are to deny SSU any opportunity to 

recover in excess of $8 million of i ts  authorized revenue 

requirement, and to impair the financial integrity of SSU and its 

ability to secure required capital on reasonable terms; 

in prescribing the uniform rate s t r u c t u r e  in the 1993 

Final Order,  the Commission rejected SSU's modest proposal to move 

gradually toward a uniform ra te  structure by "capping" customers' 

bills at a 10,000 gallon level of consumption - -  the  same rate 

structure t ha t  the Commission has now prescribed in the  Refund 

Order; 

in rejecting SSU's rate structure proposal, the  

Commission elected not to credit the testimony of SSu witnesses 

Ludsen and Cresse " t h a t  uniform rates would not be appropriate,lI 

and disregarded the similar recommendation of its own Staff 

witness, Mr. Williams, w h o  counseled that the long term goal of 

5& 1993 Final Order at 93. 

3 
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uniform rates should be preceded by o the r  necessary changes (fd. at 
93-94  (emphasis added) ) ; 

in requesting t h a t  the Commission vacate the  automatic 

stay imposed as the result of the appeals taken by Citrus County, 

SSU repeatedly made it clear that the  only legitimate purpose of 

any bond or corporate undertaking required as a condition for 

lifting the stay was to secure refunds t o  consumers in the event 

the reviewing court ultimately determined that the  Commission erred 

in setting the level of SSU's revenue requirement;  and 

in ordering t h a t  t he  automatic stay be vacated, the  

Cornmission did not even hint, much less expressly s t a t e ,  t h a t  ssu 
was being required to assume exclusive responsibility for the 

adverse effects of any later modification of the rate structure 

imposed by t he  Commission. 

LEGAL STANDARD FOR RECONSIDERATION 

The purpose of a Motion for Reconsideration is 

IT10 bring to the attention of the trial court  or, in 
this instance, the administrative agency, some point 
which it overlooked or failed to consider when it 
rendered its order in t h e  first instance. 

Gamond C a b  CQ. o f Miami v. K h q ,  146 So.2d 8 8 9 ,  891 (Fla. 1962); 

naree v -  Ouaintence, 394 So.2d 161, 162 (Fla. 1st DCA 1981). As 

the  Commission has confirmed time and again, an "overlooked point" 

m a y  include a mistake in law or a mistake in f a c t .  &e, e . q . ,  fn 
a n d eet ition of C n W d  Investments aaainst Tamiami 

lase U tilitv, I n c . ,  e tc., O r d e r  No. PSC-94-0718-FOF-WS, 94 

F.P.S.C. 6:166, 167 (1994). 

4 



As more specifically discussed in t h i s  Motion, the  Refund 

Order is premised on misstatements of fact as well as the  failure 

of t h e  Commission to consider material fac ts  in reaching its 

determinations in the Order. Fur the r ,  t h e  Refund Order is based on 

an erroneous construction of case law and imposes results which are 

incorrect and unsupportable as a matter of l a w .  Thus , 

reconsideration is t h e  proper remedy where, as in this case, t h e  

Commission has rendered an Order that contains mistakes of fact and 

mistakes of law affecting the  Commission’s determinations and 

materially and adversely affecting SSU. Those mistakes of fact and 

mistakes of law are discussed in de ta i l  in this Motion. 

GROUNDS FOR REHEWING 

In the Refund Order, the  Cornmission ac ted  arbitrarily, 

capriciously and otherwise unlawfully in the following respects: 

(1) t h e  Commission disregarded entirely t h e  fact  t h a t  i ts  

Refund Order effectively nullified in large part its own 

determinations in the 1993 Final Order regarding the approved 

revenue requirement t h a t  SSU must be afforded a reasonable 

opportunity to earn, and its lack of authority to alter the Citrus 

Countv decision affirming t h a t  revenue requirement level as lawful 

f o r  SSU; 

(2) the Commission failed to exercise properly the  ample 

discretion it has following the Court‘s remand because it: 

(a) 

Refund Order on SSU; and 

disregarded the devastating financial impact of its 

5 



(b) refused to reaffirm its original 1993 decision to 

impose a uniform rate structure by taking the  appropriate 

procedural steps necessary to allow it to give recognition to t h e  

findings and conclusions i n  i ts  July 21, 1995 "Final Order 

Determining Jurisdiction Over Existing Facilities And Land Of 

Southern States Utilities, Inc. Pursuant  To Section 367.171 ( 7 ) ,  

Florida Statutes, 'I issued July 21, 1995 ( t h e  "Jurisdictional 

Order 1 ; 

( 3 )  the Commission erroneously concluded t h a t  affording SSU 

an opportunity to recover the  extraordinary cur ren t  expenses 

associated with the Commission's refund requirement would 

constitute retroactive ratemaking; 

( 4 )  the Commission erroneously determined t ha t ,  by filing a 

bond, SSU must be deemed to have assumed a l l  financial risks of any 

subsequent modification of t h e  Commission-imposed uniform rate 

structure; 

( 5 )  the Commission erred in adjusting t h e  rate structure it 

adopted in the Refund Order by requiring SSU to reduce the  BFC 

rates for  Pine Ridge Utilities and Sugarmill Woods water customers 

on 1-inch meters to the applicable 5 / 8  inch x 3 / 4  i n c h  BFC rates 

for each service area; and 

( 6 )  t he  end results of the  Refund Order were unreasonable and 

in violation of SSU's rights under the United S t a t e s  and Florida 

Constitutions. 

%rder No. PSC-95-0894-FOF-WS, appeal pending sub nom., 
Hernando Countv v. Pub1 ic Service Co mmissioq, 1st: DCA Case No. 
9 5 - 2 9 3 5 ,  

6 



ARGUMENT 

A. TEE COMMfSSION FAILED TO PROPERLY EXERCISE THE AMPLE 
DISCRETION IT HAD FOLLOmNG THE COURT'S REMAND 

1. The Commission H a s  And Must E X e r C h e  
Discretion To Establi8h Just And ReaSOAable 
Rates And Remedies In The Wake Of Judicial 
Reversal Of That Aspect Of Its 1993 Final 
Order That Prescribed A Uniform Rate Structure 

The Legislature has entrusted t he  Commission with broad 

discretion to establish rates for t h e  public utilities subject t o  

its j u r i s d i c t i o n .  The Commission exercises that discretion in 

accordance with the  c r i t e r i a  and standards contained in i t s  

enabling statutes and subject to applicable c o n s t i t u t i o n a l  

limitations. 

Final Order that required SSU to collect its approved revenue 

requirement through Commission-imposed uniform rates, affected 

parties have the r i g h t  to seek judicial review thereof .  However, 

a reviewing court's role in the ratemaking process is limited. The 

cour t  examines the Commission's decision to confirm t h a t  t h e  

Commission acted within t h e  scope of i t s  s t a t u t o r y  a u t h o r i t y ,  did 

not abuse its discretion, and supported its decision w i t h  

competent, substantial evidence. Sta ted  another  way, reviewing 

courts may s e t  aside Commission orders establishing unjust, 

unreasonable, or unfairly discriminatory rates but, with rare and 

limited exceptions, the courts do not prescribe n e w  rates or rate 

remedies because t h a t  is a legislative function t h a t  has been 

delegated to the Commission. Citv o f Pompano Beach v .  Oltrnan, 389 

7 



So.2d 283, 2 8 6  (4th DCA 1980), pet. denied, 399 So. 2d 1144 ( F l a .  

1 9 8 1 ) ;  Mohme v.  Citv of Cocoa, 3 2 8  So.2d 4 2 2 ,  4 2 4 - 4 2 5  (Fla. 1976), 

a m ,  after remand, 356 So.2d 2 IFla. 4th DCA 1977) ; Cooper v. TamDa 

Electr  ic Co., 17 So.2d 7 8 5  ( F l a .  1944). Accordingly, following a 

remand the Commission has broad discretion to fashion remedies that 

will f a i r l y  protect and accommodate the legitimate interests of all 

affected parties. Tamiami Trail Tours, Inc. v .  Railroad 

Commission, 174 So. 451 ( F l a .  1937). 

In Tamiamh, the Court described the legal effects of a 

reversal of an agency order on t h e  parties and subject matter of 

t h e  order: 

When t h e  order is quashed . . .  it leaves 
the subject matter (of the order)  . . .  as if no 
order or judgment has been entered and t h e  
parties stand [ins] upon the  pleadings and 
proof as it existed when the order was made 
with the  r iahts of all pa rties to pr w e e d  
further as thev may be advised tr, o rotect o r 
obtain the enjoyment of their rishts under the 
law in the same manner a nd to the same extent 
which thev mishr have Droceeded, had t h e  order 

supplied) 
reviewed nnt been entered. { Empha s i s 

Tam iarni, 1 7 4  So. at 4 5 3 .  See a l s q  state o f Florida v .  East CoasL 

Railwav Co., 176 So.2d 514 (Fla. 1st DCA 1965) cert. dismissed, 

Bane11 v .  Rntarv Disc File Cars ., 188 So.2d 819 ( F l a .  1966). 

These and other similar cases stand for t h e  principle that “an 

agency, like a cour t ,  can undo what is wrongfully done by v i r t u e  of 

its [earlier] order.t’ &g United G as IrnprQvernent v. Callerv 

Prmerties, Inc., 382 U.S. 223 (1965). 

The teachings of these cases are very simple. It is incumbent 

upon the  Commission to return SSU t o  the s t a t u s  which it would have 

8 



been entitled to attain had the  rate structure determination in the  

1993 Final Order not been required. That means that the Commission 

adopted remedy must permit SSU the  opportunity to earn t he  final 

revenue requirements ordered by the  Commission and affirmed by t h e  

First D i s t r i c t  Court  of Appeal. The Refund Order violates t h i s  

principle by returning only the customers whose rates were higher 

under uniform rates to the pre-appeal status quo - -  the  customers 

whose rates w e r e  lower under uniform rates receive a windfall while 

SSU is penalized by having to pay re funds  to the customers whose 

rates w e r e  higher under uniform rates. The results are arbitrary, 

capricious, inequitable and violative of the legal requirement that 

t h e  Commission return all parties to the pre-appeal status quo. 

2 .  T h e  Commission Abused ft m  Discretion By 
Failing to Consider The Devastating Financial 
ImDact of the Refund Order on SSV 

While the Commission has broad discretion on remand to fash ion  

an appropriate remedy f o r  the legal error identified by t h e  Court 

regarding the Commission's decision to require SSU to implement 

uniform rates,  the transcript of the September 12, 1995 o r a l  

argument in t h i s  proceeding and the Commission's Refund Order 

reveal t ha t  the Commission acted arbitrarily and capriciously by 

order on SSU. 

9 



Under Section 367.081, Florida Statutes (1993), t h e  Commission 

is charged w i t h  l1fixl:ing1 rates which are j u s t ,  reasonable, 

Gomensatow, and not u n f a i r l y  discr iminatoryi1 (emphasis added) . 
The Commission discharged its duty to prescribe compensatory r a t e s  

f o r  SSU by basing t h e  final rates authorized in its 1993 Final 

Order on a combined revenue requirement of some $26 million f o r  

water and wastewater. The revenue requirements aspect of the 

Commission's 1993 Final Order w a s  affirmed by the  Court in Citrus 

Countv in all respects. 656  So.2d at 1311. 

Despite the fact t h a t  SSU's revenue requirement had been 

established by the Commission after extensive hearings, was 

reaffirmed by t h e  Court ,  and has long since become final and 

binding on all parties, the  practical, inevitable effect of the 

Refund Order is to deprive SSU of the opportunity to recover that 

Commission-approved revenue requirement and t h e  opportunity to earn  

a fair rate of return. These f a c t s  were confirmed by Staff member 

Willis during the following exchange w i t h  Commissioner Garcia at 

the September 12, 1995 Agenda Conference: 

COMMISSIONER GARCIA: Well, that's what happened with 
this whole case, isn't it? I mean, the cost of 
litigating this to t h i s  point and everything that has 
gone on is clearly going to be passed on to a l l  the 
customers at one point or another ,  correct? 

MR. WILLIS: A t  one point, bu t  if you actually make 
refunds on one s i d e  and don't col lec t  on the other  s i d e .  
and allow for  no recovery, 
You have actually put t he  
posture at that point and 
rate of return. 

they will not get t h a t  money. 
Company into an underearnings 
have not allowed them a fair 

&S copy of page 142  from transcript of September 12, 1995 Agenda 

Conference attached hereto as Exhibit A.  

10 



The Commission's decision to deprive SSU of its approved 

revenue requirement , an action which t h e  Commission took well after 

t h e  fact and w i t h o u t  even acknowledging the consequences of its 

act, is contrary to t h e  Citrus Countv Court's decision and mandate 

on revenue requirement issues. Hence, the Refund Order effects an 

unconstitutional confiscation of SSU's property,  and otherwise is 

wholly inequitable and arb i t ra ry .  Similarly, t h e  Commission failed 

to acknowledge, l e t  alone justify, t h e  devastating impacts t h a t  the 

Refund Order will have on SSW' s precarious 'financial situation. 

The Commission's broad discretion to fash ion  an appropriate 

remedy here cannot be exercised in derogation of the full range of 

procedural and substantive protections t h a t  are available to SSU in 

any ratemaking context. In any case of this na tu re ,  the 

Commission must strike a f a i r  balance between t h e  consumer, the  

regulated entity, and those interests that f a l l  i n  between. See, 

e.q., Mesa P e t r o l e u m  Co. v. FPC, 441 F.2d 182, 186 (5th Cir. 1971) 

(citations omitted). A review of the Refund Order shows that, far 

f r o m  satisfying this minimum standard, the Cornmission d id  not: even 

try. That is the fundamental e r ro r  that the Commission must 

redress on rehearing. 

3. T h e  Commiedon Arbitrarily Failed To Exercise 
Its Authority to f m p l e m e n t  A Uniform Rate 
S t rue ture 

Another flaw in the Commission's deliberations on remand is 

t h e  failure to grant SSU's specific request t h a t  it reopen t h e  

record in t h i s  proceeding f o r  the limited purpose of incorporating 

the Commission's own record and findings of fact and conclusions of 



law in its Jurisdictional Order .  The Commission's only apparent 

rationale f o r  ignoring its own findings and conclusions is 

contained in t he  following terse passage: 

We will not reach the  question of whether we can or 
cannot reopen the record to address the court's concern, 
because as a matter of policy in this case, we find that 
t h e  record should not be reopened. 

Refund Order at 4 .  Since the Commission has not identified what 

policy considerations motivated this determination, and has not 

explained why it found particular policy considerations persuasive 

and others  unpersuasive, t h e  Commission's decision does not meet 

the standard f o r  reasoned decision making by an administrative 

agency. 

Pursuant to Order No. PSC-95-1043-FOF-WS issued August 21, 

1995 in Docket No. 950495-WS, the Cornmission found t h a t  SSU's 

exclusion of minimum filing requirements information f o r  Hernando, 

Hillsborough and Polk Counties in i ts  Application f o r  Increased 

Water and Wastewater Rates rendered the Application I8deficient"  

because ' I . . .  the fact t h a t  we have found that SSU's facilities and 

land constitute a single system, requires t ha t  t h e  utility include 

a l l  of its facilities when seeking uniform rates." Order No. PSC- 

95-1043-FOF-WS, at 3 .  Effectively, the Commission determined t h a t  

it had jurisdiction over SSU's land and facilities in those 

counties as a result of t he  Jurisdictional Order. Although t he  

Commission has been stayed from exercising jurisdiction over SSU's 

land and f a c i l i t i e s  in those counties as a result of the filing of 

notices of appeal by t h e  Counties, the Commission's findings are 

not deemed vacated by such appeals. The Commission is not bound to 

12 
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ignore the findinss contained in t h e  Jurisdictional Order although 

it must re f ra in  from exercising jurisdiction under Section 

367.171(7) until the  appeal is decided.' Accordingly, on 

reconsideration t h e  Commission should remedy this clear error by 

reopening t h e  record of this proceeding in order to incorporate the 

findings made in the Jurisdictional Order and the  related 

administrative record. By taking these steps, t he  Commission can 

remedy t he  sole defect found by the court in the Commission's 

earlier decision requiring SSU to implement a uniform rate 

structure - -  t h e  lack of a finding t ha t  SSU's land and f a c i l i t i e s  

are functionally related and constitute one system. 

The Commission need not be concerned that: it l a c k s  legal 

authority to t a k e  these necessary and wholly appropriate steps as 

a response to t h e  C i t r u s  Countv remand. As a general matter, 

reopening the record to incorporate, or to afford parties an 

opportunity to elicit, additional or new evidence relevant to a 

determination previously made by an agency is a lawful response to 

a court reversal and remand. A i r  p r o  ducts and Chemicals v. FERC, 

6 5 0  F.2d 6 8 7  at 699-700 ( D . C .  Cir. 1981)  ; Public Service ro mmi ss ion 

of th e State of New York v .  F P G  2 8 7  F.2d 143 at 346 ( D . C .  Cir. 

"A supersedeas on appeal from a final judgment stays the  
execution but does not undo the performance of the judgment." 
C i t v  o f  Plant Citv v.  Maw , 400  So.2d 952 ,  953 ( F l a .  1981) 
(citations omitted). "Being preventive in its effect the stay 
does not undo or set aside what the t r i a l  court has adjudicated 
... it merely suspends the order." u. at 954 (citations 
omitted). See also  Wait v.  F l o  rida Power & L i s h t  Comnany, 732 
So.Zd 4 2 0 ,  423 ( F l a .  1979) (a stay is procedural in na tu re  and 
concerned only w i t h  "the means and method to apply and enforce" 
substantive rights) . 

7 
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1960). Such action is particularly appropriate where, as here, t he  

court decision is based on a new rule of law not advanced by the  

parties in t h e  appeal or considered by t he  agency in t h e  f i r s t  

instance. WCorrn ick Machinerv v .  JQhnson & Sons, 523 So.2d 651, 

6 5 6  (Fla. 1st DCA 1988). 

Moreover, i n  t h i s  case t h a t  procedure is e n t i r e l y  proper and 

advisable f o r  several reasons. First, contrary to the suggestions 

of t h e  parties seeking immediate refunds, t h e  Court decision did 

require t h a t  the Cornmission prescribe refunds. Indeed, in the  

face of Citrus County's specific demand t h a t  " t h e  Court make i t  

abundantly clear that . . . the next action for the  PSC to 

undertake is to order customer refunds t o  those individuals w h o  

have been unlawfully overcharged,"' t h e  Court declined t o  so 

i n s t r u c t  or constrain the  Commission. The implications of t h i s  

decision are obvious: consistent w i t h  generally accepted principles  

of constitutional law, the  Court: fulfilled its j u d i c i a l  review 

function by pointing out to the  Commission the legal error inherent  

in the 1993 Final Order and left it to t he  Commission's discretion 

t o  fashion a rate remedy t h a t  was f a i r  to a l l  parties .  Second, the  

proceedings t h a t  led ultimately t o  t h e  Jurisdictional Order were 

i n s t i t u t e d t o  address preciselvthe question t h a t  t h e  Citrus Countv 

'e C i t r u s  County's Response To Motions For Rehearing, 
E t c . ,  And Suggestion For Motion To Show Cause Why Monetary And 
Other Sanctions Should Not Be Imposed, dated May 8 ,  1995, at 12- 
13. 

'Significantly, Citrus County also demanded t h a t  the Court 
declare that "the stand-alone rates calculated by the PSC in the  
final order are the correct and only lawful rates." Id. This the  
Court also declined to do. 
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decision held  the Commission should have addressed and decided as 

par t  of i ts  decision imposing uniform rates. Accordingly, the  

procedure of adopting the  findings from the Jurisdictional Order 

provides an appropriate and administratively sound method of 

complying w i t h  the Court's remand. 

In addition, maintenance of t h e  uniform rate structure is 

fully justified by the evidence and policy considerations 

underlying the  Jurisdictional Order. While the  Court in Citrus 

County faulted t h e  Commission f o r  not making a specific f i n d i n g  

about t h e  functional interrelationship of the  system used to serve 

SSU's various service areas, the  Court d id  not s t a t e ,  01: even 
imply, t h a t  such a finding could not be made. Indeed, the 

Commission had already made the requisite finding t h a t  SSU's 127 

systems are functionally related when the Court's mandate issued on 

July 13, 1995," and t h i s  finding was f u l l y  supported. Moreover, 

the same facts and circumstances t h a t  underpin the  Jurisdictional 

Order have existed for  Some time. Thus, contrary to the  repeated 

assertions of Citrus County and COVA, there is no iniquitous rate 

subsidy inherent  in uniform rates and no legal or equitable reason 

for t h e  Commission to refrain from reaffirming and continuing t he  

uniform rate structure. Finally, maintenance of the existing 

uniform rates will avoid the significant rate shocks many customers 

would experience upon reintroduction of stand alone rates. In t h i s  

"The Commission, upon a ful l .  investigation of the facts ,  
voted on the Jurisdictional Order at its meeting of June 17, 
1995. At a minimum, in the event refunds are required by the 
Commission, the period f o r  calculation of refunds should 
terminate as of t h a t  date. 
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regard, if t h e  Commission were to follow-up its planned 

reintroduction of stand alone rates w i t h  imposition once again of 

uniform rates in SSU's pending rate proceeding, the  result would be 

a series of unnecessary and otherwise avoidable gyrations in the  

rates of a customers. 
For all of these reasons, sound agency practice and 

substantial evidence support continued implementation of uniform 

rates in SSU's service areas. It was arbitrary and capricious of 

the  Commission to disregard its own findings t h a t  support uniform 

rates and the substantial evidence t h a t  supports those findings. 

B. THE COMMISSION MUST REMEDY THE UNLAWFUL EFFECTS OF THE 
REFUND ORDER BY EITHER (1) RESCINDING XTS ORDER; OR 
(2 )  AUTHORIZING SSU TO RECOVER ALL REFUND COSTS 

As discussed in the p r i o r  section of this Rehearing 

Application, the Cornmission abused its discretion by not reopening 

t he  record in this proceeding, giving effect to the findings in its 

recent Jurisdictional Order, and thereby affirming the result 

reached in its 1993 Final Order prescribing the uniform rate 

structure. On reconsideration, t he  Commission should correct this 

error and rescind or eliminate anv refund requirement. F o r  the 

reasons given above, t h a t  is the most effective, efficient, and 

equitable response to t he  Court's decision and remand, which did 

require t h e  Commission to incorporate refunds in its r a t e  

remedy. 

Nevertheless, the route chosen by the Commission in its Refund 

Order could be converted into a workable and lawful remedy, but 

onlv 2L !3uz x!%Pire ment for payment - of refunds in certain service 
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is balanced with correspondinq g& coextensive authoritv for 
recover the extraordinarv expense r e s u l t i n q  from the refund 

order. While reaffirming t h e  uniform rate s t r u c t u r e  i n  the manner 

described is a preferred and legally-defensible s o l u t i o n ,  an 

alternative could be employed to resolve t h e  remand issues in a 

fair and constitutionally sound manner - -  by combining the Refund 

Order's refund requirement with a u t h o r i t y  for SSU t o  recover t h e  

current costs of making the required refunds through prospective 

charges applicable to customers' future consumption of the  

Company's water and wastewater services.'' 

The Commission initially rejected such an equitable 

alternative out-of-hand on t h e  grounds that (1) allowing SSU to 

recover the cur ren t  expenses associated with making refunds would 

violate  a perceived prohibition against retroactive ratemaking, and 

(2) SSU "accepted t h e  risk" of implementing final rates based on 

the Commission-dictated uniform rate structure. Refund O r d e r  at 6 -  

*7. As demonstrated below, the  Commission was wrong on both counts. 

1. To the Extent that Revenues are Reduced by 
Wnrscoverable Refunds Below the Approved 
Overall Revenue Requirements, the Commission's 
Refund Order Violates "The Law of the Case" 

In its 1993 Final Order, t h e  Commission s e t  SSU's combined 

revenue requirements at some $26 million annually, based on an 

express finding that these amounts are "fair, j u s t  and reasonable." 

93 F . P . S . C .  3 : 5 0 4  at 5 9 5 - 9 6 ,  607. These approved revenue 

"SSU's proposed remedy, which would involve rate credits to 
disburse refunds and rate surcharges t o  recover the costs thereof 
- -  is detai led in t h e  Affidavit of Forrest Ludsen attached as 
Exhibit B. 



levels, although less t han  SSU had requested, represented increases 

of 2 6 . 7 7 %  and 48.61%, respectively. 

The 1 9 9 3  F i n a l  Order was appealed by OPC, Citrus County and 

COVA , Of t h e  three appellants, only OPC challenged the  revenues 

which the Commission prescribed: 

The arguments of Citizens will address only 
Commission findings regarding the revenue 
level approved f o r  the utility. . . .  
Specifically, the Citizens argue here in  that 
Commission failure t o  require t h e  utility t o  
recognize for ratemaking purposes a 
substantial gain on t h e  sale of utility 
property is cont rary  to Florida 1 a w . 1 2  

Citrus County [and COVA] abjured any challenge to the revenue 

levela: "Arguments will be limited to several issues surrounding 

t h e  'statewide uniform' rate structure approved in this case.t813 

The F i r s t  D i s t r i c t  Court of Appeal considered the  increased 

revenue requirements determined by the Commission, and addressed 

both that aspect of the  1993 Final Order and t h e  rate structure 

challenge. The court rejected t h e  contentions of OPC t h a t  the 

revenue requirements determined by the Commission w e r e  excessive 

and should be reduced: 

O n  March 22, 1 9 9 3 ,  the  PSC issued its Fina l  
Order, approving a 2 6 . 7 7 %  increase in SSU's 
annual revenue from its water systems, and a 
48.61% increase in revenue from its  wastewater 
system. The order also approved a new rate 
structure f o r  SSU . . . .  [ W e  reverse on the 
ground that  the PSC exceeded i t s  statutory 
authority when it approved uniform statewide 

"Citizens' Amended I n i t i a l  B r i e f  to First D i s t r i c t  Court  of 
Appeal, at pp. iv-v. 

131nitial Brief of C i t r u s  County to F i r s t  D i s t r i c t  Court of 
Appeal, at p .  1. 
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rates.. . . 
* x 

Lastly, we address the Office of Public 
Counsel's contention . . . . We are not persuaded 
by t h i s  argument. 

* * * 
The Commission did not deviate from t h e  
essential requirements of law when it declined 
to take t h e  proceeds into account in 
determining SSU's rates and t h u s ,  t h i s  portion 
of t h e  order should be affirmed." 

On remand t he  Commission purported to recognize t h a t  the 

d i s t r i c t  cour t  affirmed t h e  revenue requirements determinations set 

in t he  1993 Final Order.I5 Notwithstanding t h a t  acknowledgment, by 

directing refunds to some customers without offsetting t h a t  refund 

expense w i t h  comparable recoveries from o t h e r  customers, the Refund 

Order necessarily produces overall revenues for  sSU tha t  are 

substantially below SSU's approved revenue requirements. The 

adverse financial effects  of the Refund Order - -  an obligation for 
SSU to i n c u r  the cast of over $ 8  million in refunds without 

compensating recoveries - -  are described in the affidavit of its 

Chief Financial Officer, Mr. Vierima, which is attached to this 

Motion for  Reconsideration as Exhibit: C . I 6  

"Citrus Countv, 656 So.2d at 1309, 1311. 

"On April 6 ,  1995, the Commission's decision . . .  was 
reversed in part  and affi*ed in part by the First District Cour t  
of Appeal. A mandate was issued by ( that  cour t ]  on July 13, 
1995." (Refund Order at p.  2 ) .  

"SSU requests tha t  t he  attached Affidavits of Mr. Ludsen 
(Exhibit 8 )  and Mr. Vierima (Exhibit C) be incorporated into and 
made a part of the record in t h i s  proceeding. 
Mar n e rv v. Johnson & So ns, suora. If necessary and if deemed 

&g McCormick 
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Under " the  law of the casef1 doctrine, the Commission l acked  

authority to require any reduction of the aggregate revenue 

requirements which had been prescribed in the 1993 Final Order and 

affirmed by the Court (let alone precipitate t h e  substantial 

financial impairment which results f rom t he  Refund Order). T h a t  

doctrine is well-entrenched in Florida law, as the Court observed 

in str azzulla v. Wendrick, 177 So.2d I, 2 and 3 (Fla. 1965). 

Early in the jurisprudence of this state it 
was established that a l l  points of law 
adjudicated upon a former w r i t  or e r ror  or 
appeal became "the law of the  case" and t h a t  
such points were "no longer open f o r  
discussion or  considerat ionf1 i n  subsequent 
proceedings in the case.  (citations omitted). 

* * 

This is so, because t h e  former opinion has 
conclusively settled the law of this case in 
so f a r  as it was duly pu t  in issue f o r  
decision upon the assignments and cross- 
assignments of error then presented. 

The doctrine has been duly and faithfully followed by the several 

c o u r t s  of F l o r i d a .  Barrv Hinnant ,  Inc. v .  SDottswood, 481 

So.2d 8 0 ,  82 ( F l a .  1st DCA 1986) ("The doctrine of the law of t h e  

case . . .  requires adherence to the principle that questions of law 
decided on an appeal to a c o u r t  of ultimate resort must govern the  

case in the same cour t  and the  t r i a l  cour t  throughout all 

subsequent stages of t h e  proceeding . . .  so long as the  fac ts  OR 

which the  decision was predicated continue to be the facts in the  

appropriate by the  Commission, Messrs. Vierima and Ludsen will be 
produced to testify before the Commission on t he  matters set 
for th  in their respective Affidavits. 
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case. ' I )  . l '  Adherence to t h e  "law of the case" doctr ine is 

mandatory, not discriminatory. See Robinson v. Gale, 380 So.2d 513 

( F l a .  3rd DCA 1980); Mendelson v. Mendelson, 341 So.2d 811, 813 

IFla. 2d DCA 1977). 

Accordingly, the Commission must modify or rescind the Refund 

Order on reconsideration to give due and proper effect to the First 

District Court  of Appeal's affirmance of the Commission's revenue 

requirements determinations. 

2 .  Permitting SSU To Collect  Current Refund 
Expenses V i a  A Prospective Surcharge Would Not 
Cons t i tu ts Retroactive Rat emakins 

Under directly applicable precedents, unlawful retroactive 

ratemaking occurs only when new rates are annlied to rsrior 

ConsUmDt 1 'on. Citizens of S t a t e  v .  Public Service Commission, 4 4 8  

So.2d 1024, 1027 (Fla. 1984) ( I fC i t i zens1 ' )  . l a  In proposing t h a t  it 

be permitted to collect, by means of a refund expense recovery 

mechanism, the substantial expense that t h e  Refund Order requires 

SSU to incur f o r  refunds to certain service areas, SSU is n o t  

advancing a proposal t h a t  would violate the rule against 

"The "facts" in the case are those foundation fac ts  on 
which the Commission set SSU's revenue requirements, none of 
which have changed. 

I8In Citizens suora, the Florida Supreme Court upheld the 
Commission's decision to apply an amended version of a cost 
recovery formula to a project t h a t  had qualified for the cost 
recovery formula at a time when t h e  formula was different. 
Court rejected claims that application of the amended formula 
constituted retroactive ratemaking holding that retroactive 
ratemaking occurs onlv when new rates are applied to p r i o r  
consumption. 

The 
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retroactive ratemaking." Instead, SSU is proposing an entirely 

lawful prospective surcharge mechanism designed to recover the 

extraordinary c u r r e n t  expense occasioned by the Commission's Refund 

Order. This surcharge mechanism will not be applied to prior 

consumption, but applies prospectively to recover cur ren t  expenses 

in future rates once appropriate Cornmission approvals are 

obtained. '* 
Although there do not appear to be any Florida decisions 

directly on poin t  on the unique facts Qf this case, where 

prospective surcharges to some service areas are required to 

''The Commission attempts to justify its "refund without 
recoupment" requirement by stating that the remedy prescribed 
would not v io la t e  retroactive ratemaking concepts. In support  of 
this statement t h e  Commission cites United TelePha ne Companv v -  
Mang, 403 So.2d 962 (Fla. 1981). The Cornmission's reliance on 
United Telenhone Comeanv to support its one-sided remedy under 
she fa cts in th is case is totally misplaced. United Telmhone 

did  not_ involve a challenge to nor a reversal of a 
Commission approved rate design. 
the case focused solely on total revenue requirements and how 
much money collected by the utility during the i n t e r im  rate 
period should be refunded to a l l  ratepayers. 

The refund i s s u e  discussed in 

"In its Refund Order the Commission cited Citizens, supra, 
and Gulf Power Co. v .  C r e  sse, 410 So.2d. 4 9 2  (Fla. 19821, ("Gulf 
power'') in support of its view that it could not permit SSU to 
retroactively surcharge its customers' prior consumption in order 
to recoup amounts refunded to other customers. SSU agrees that a 
proposal to apply a surcharge to prior consumption might v i o l a t e  
the rule against retroactive ratemaking as described in t h e  

ens and Gulf Po w e r  decisions. However, SSU is not proposing 
to apply a surcharge to prior consumption. Rather, SSU is 
proposing to apply a refund cost recovery charge pro sDect ivelv 
based on its customers' future consumption. This would allow SSU 
to collect an extraordinary current expense t h a t  would accrue as 
of the effective date of a refund order. Hence, SSU's surcharge 
proposal would not violate  the rule against retroactive 
ratemaking described in the Citizens and Gulf Power decisions and 
is entirely consistent w i t h  the  a t r u s  County affirmance of SSU's 
Cammission-approved revenue requirements. 
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recover the  expense associated with a refund ordered by the  

Commission f o r  customers in other  service areas in response to a 

judicially invalidated r a t e  structure, numerous courts in other 

jurisdictions have considered the  issue and properly held that 

surcharges were appropriate and lawful. See, Public Service 

m-u thwest Gas C o r n . ,  662 P.2d 6 2 4  ( N e v .  1983); 

A m l i c a t i o n  of Hawaii Electric L i s h t  Co., 5 9 4  P.2d 612 (Haw. 1979) ; 

u f a r n i a  Manufacturers' Association v. P.U.C., 595 P-2d 98 ( C a l .  

1979) ; Southwester n Bell Telershone Co. v .  Public Utilitv 

ission, 615 S.W.2d 9 4 7  ITex. Civ. App. 19811, aff'd, 662 S.W.2d 

8 2  ( T e x .  1981). In a number of these cases the courts have 

explicitly rejected arguments t h a t  such surcharges constitute 

retroactive ratemaking. Southwest Gas, suDra, 6 6 2  P.2d at 629; 

Sou t hwe s m Bell TeleDhone, supra, 615 S.W.2d at 957. 

The above-cited decisions are consistent with rulings by the  

Commission and Florida's courts in analogous contexts. F o r  

example, for many years the  Commission has with j u d i c i a l  approval 

permitted Florida utilities to surcharge for p r i o r  period 

underrecoveries of fuel expenses under fuel adjustment clauses. 

Citizens v. Florida Pub l i c  Service Commission, 4 0 3  So.2d1332 (Fla. 

1982). Moreover, t h e  Florida Supreme Court  has recognized t ha t  a 

disallowance of past period costs recovered through a f u e l  

adjustment clause mechanism does not constitute retroactive 

ratemaking. Gulf Po w e r  Co. v .  PUbllC S e w  i c e  Commissioq, 4 8 7  So.2d 

1036 (Fla. 1986). The court's decision was based on t he  

preposition t h a t  a fuel adjustment proceeding is ''a continuous 

2 3  



proceeding.” m. at 1037. 
Similarly, SSU’s proposal to surcharge customers prospectively 

in order to recover c u r r m t  refund expenses does not constitute 

retroactive ratemaking - -  r a the r ,  it is nothing more than a means 

to enable the Commission equitably and lawfully to resolve issues 

in a continuous proceeding. When the F i r s t  Circuit Court of 

Appeals invalidated t h e  Commission-prescribed uniform r a t e  

structure, the  Court returned the  p a r t i e s  to the same position that 

they would have been in had t h a t  rate structure never been 

required. Tamiami T r a i l  Tours, Inc. v. Railroad Commission, 174 

So. 451, 453  (Fla. 1937); S t a t e  of Florida v. E a s t  coast Railway 

CO., 176 So.2d 514 (Fla. 1st DCA 1965) , By authorizing recovery of 

refund expenses occasioned by the Refund Order, the Commission 

merely would be recognizing the impact of its pr ior  rate structure 

order upon all parties ,  including SSU, and reasonably restoring 

those parties, through prospective refunds and surcharges, to the 

position t ha t  they would have attained if the uniform rate 

structure had not been required by t h e  Commission. Plainly, this 

is not retroactive ratemaking. See, Southwest Gas, gur>ra, 662 P.2d 

at 630. 

3 .  T h e  Cireumstancee Surrounding SSU’s Motion To 
Vacate The Commission’s Original Rate Order 
Provide No Ju~tification For The Comtnission’s 
Decision To Require SSU to Implement Refunds 
Without Corresponding Provision For Recovery 
of the Refun d Costs 

The system of ratemaking embodied in the A c t  exposes a utility 

l i k e  S S U  tu significant risks, including the risk t h a t  interim rate 
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relief will be inadequate, OX: the  risk t h a t  the  Commission or an 

appellate court will re ject  a significant por t ion ,  and potentially 

all, of t h e  utility's claimed increased revenue requirement.21 In 

t h i s  case, SSU bore the risks associated w i t h  proving its 

entitlement to a claimed annual increase of $ 8 . 6  million in revenue 

requirements,22 The A c t  does not expressly, or by necessary 

implication, require the  utility to assume t h e  risks associated 

with a new rate structure immsed on t h e  utility by the commission. 

The Commission's ill-considered alteration of t h i s  common sense 

allocation of regulatory risks in this case cannot stand. 

The Commission's reliance upon t h e  transcript of t h e  November 

23, 1993 o r a l  argument on SSU's motion to lift the automatic stay 

and its December 14, 1993 Order2' granting t h a t  relief provide no 

support whatsoever for  the Cornmission's claim that  SSU somehow 

"assumedlt a l l  risks associated with a potential l a t e r  judicial 

reversal of t h e  Commission-imposed uniform rate design. If 

anything, the  pertinent facts and circumstances support SSU's 

position on the matter. 

The t r ansc r ip t  of t he  November 23, 1993 oral argument, 

pertinent port ions of which are attached hereto as Exhibit D, 

"As the proponent of increased revenues, t h e  utility also 

"The 1993 Final Order authorized an increase in final 

bears t h e  burden of proof. 

revenue requirements of $ 6 . 7  million - -  approximately 2 3 %  less 
than the $ 8 . 7  million refund liability and expense imposed by the 
Refund Order. &g paragraph 10, Ludsen Affidavit (Exhibit B ) .  

"Order No. PSC-93-1789-FOF-WS (Order Vacatins Automatic 
S U Y )  * 
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confirms t h a t  SSU did not intend or undertake to "assume the  risk" 

of a cour t  reversal on r a t e  structure issues. Moreover, t h e  

transcript demonstrates t h a t  the Commissioners understood this and 

did not construe or consider the  actions taken as binding SSU or 

the Commission to any predetermined refund exposure or result in 

the event of a Court reversal on t h e  ra te  structure issues. A t  t h e  

o r a l  argument, SSU counsel, Mr. Hoffman, responded unequivocally to 

then-Chairman Deason's direct and specific question on the issue as 

f 01 lows ; 

CHAIRMAN DEASON: Well, do you agree t h a t  if the stay is 
vacated there are going to be customers 
t h a t  are going to be paying more under 
statewide rates? 

MR. HOFFMAN: 

CHAIRMAN DEASON: 

MR. HOFFMAN: 

CHAIRMAN DEASON: 

MR. HOFFMAN: 

CHAIRMAN DEASON: 

Yes. 

And if the stay is vacated and t h e  appeal 
is successful on COVA and Citrus County's 
part, you're saying there is not going to 
be a refund to those customers who are 
paying more? 

O u r  position t h a t  w e  have taken, Mr. 
Chairman, is t h a t  there is not a refund. 
And I t h i n k  I have already explained to 
you why. By w h a t  I ' m  saying to you is w e  
do n o t  dispute, particularly now that 
Public Counsel has filed an appeal and 
they are going to put  revenue 
requirements at issue, we do not dispute 
the need for corporate undertaking or 
bond at t h i s  po in t  of t h i s  proceeding and 
w e  ar willing to make s u r e  t h a t  it's 
posted. 

But that is a question of overall revenue 
requirements, not customer-specific 
rates? 

That's correct. 

Does S t a f f  agree w i t h  t h a t ?  
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MS. BEDELL 
( s ta f f  attorney) : Yes. 

Tr. 5 3 - 5 4 .  T h i s  t r ansc r ip t  excerpt makes it abundantly clear  

t h a t  SSU was providing a bond against t h e  possibility of a court 

reversal on a revenue requirements issue, and equally clear t h a t  

SSU,  by that action, was not assuming potential additional risk 

attendant upon a subsequent modification of the Commission-imposed 

uniform rate design. Any doubt on t h a t  score w a s  removed by 

Chairman Deason's subsequent summary (Tr. 5 7 )  of SSU'S position: 

CHAIRMAN DEASON: And what Mr. Hoffman is saying, it's his 
opinion that the Company is not putting 
itself at risk, it does not have the 
liability to make t h e  customer-specific 
whole. T h e i r  only requirement is to make 
customers as a general body of ratepayers 
whole. That is, if they have collected 
more t o t a l  revenue than what they are 
authorized as a result of t h e  final 
decision on appeal, they are liable for  
t h a t ,  but they are not liable to make 
specific customers whole. 

Moreover, the transcript also shows tha t ,  at least when they 

voted on t h e  December 17, 1 9 9 3  Order, the Commissioners' knew 

gxactlv what the Company's position was and that, notwithstanding 

the posting of a bond, SSU's shareholders would not be responsible 

ultimately for t h e  expense of a potential refund remedy adopted as 

a consequence of a cour t  reversal on the rate structure issue. 

Hill). Finally, the transcript shows (at 60-61) t h a t  Chairman 

Dcason voted against the measure finally adopted by t h e  Commission 

precisely because he recognized tha t  merely requiring the Company 
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a l a t e r  modification of the  uniform rate structure to SSU under the 

circumstances t h a t ,  in fact, have n o w  occurred: 

CHAIRMAN DEASON: It has been moved and seconded. Let me 
s t a t e  r igh t  now t h a t  I ' m  going to vote 
against the  motion. I am persuaded by 
the argument that we are moving into a 
new area here where there are differences 
between rates f o r  different customers in 
different areas ,  and t h a t  in my opinion 
we should keep t h e  status quo, which are 
i n t e r im  rates, and let the  cour t  give the  
guidance t o  t h e  Commission that it sees 
fit. I don't see where - -  even though 
there is going to be a bond posted, it's 
not going to be f o r  the purposes of 
making individual specific customers 
whole, it's going to be f o r  t h e  purpose 
of making customers as a total rate 
paying body whole. And that's really not 
the main crux of t h i s  appeal, so I would 
oppose t h a t .  B u t ,  anyway, we have a 
motion and a second - -  

Page 139 of the transcript of the September 12, 1995 Agenda 

Conference (Exhibit A) provides f u r t h e r  confirmation t ha t  Staff's 

understanding of the  intent and language in the Order Vacatinq 

automatic Stav was t h a t  the  refund provisions of the Order were 

directed only to a potential reversal by t h e  Court on a revenue 

requirements issue: 

MS. JABER (staff attorney) : . . . What (Mr. Hill) was 
trying to say (at the November 23, 1993 Agenda 
Conference) was if revenue requirement does get appealed, 
and revenue requirement does get overturned, there w i l l  
be a refund that's generated. It's the difference in the 
revenue requirement that is going to create a refund. 

Just as the  transcripts do not support the Commission's 

revisionist theory t h a t  SSU "asaurned the risk" of court reversal 

the Commission' s uniform rate structure policy, t h e  Commission ' S  

December 14, 1993 Order Vacatincr A u t  omatic Stav provides no support 
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although t he  Commission did not i nd ica t e  which portions of the 

excerpts from that order fully support SSU's position: 

We are concerned that t h e  utility may not be 
afforded its statutory opportunity to earn a fair rate of 
return, whether it implements the  final rates and loses 
t h e  appeal or does not implement f i n a l  rates and prevails 
on appeal. Since the utility has implemented the  final 
rates and has asked to have t h e  stay l i f t e d ,  we find that 
the utility has made t h e  choice to bear the  risk of l o s s  
t h a t  mav be associated with implementing t he  final rates 
pending the resolution of t h e  appeal.  

+k * 

By providing security for those customers who may have 
overpaid in the event the  Final Order is overturned, the 
customers of t h i s  utility will be protected in the event: 
a refund n&y be required . . - . EIIn the event the  Final 
Order is not affirmed, the utility lose revenues 
which this C o r n m i s s i o n  determined the utility to be 
entitled to have the opportunity to earn. 

grder Vacatincr Automatic Stav, at 4 - 5 .  (Emphasis supplied). These 

passages s t a t e  only t h a t  the  utility may be required to bear a r i s k  

Of loss in the event the Commission's decision was 

These passages in t h e  December 17 Order are consistent with the 

comments made by t he  Commissioners at the November 23 Oral Argument 

which confirm t h a t  the Commission declined to resolve or otherwise 

74Because these passages made no substantive determination 
to impose a loss on SSU, and left the matter of remedies t h a t  
d s h t  & associated w i t h  later cour t  decisions to the future, 
was without standing to seek judicial review of these December 
1993 observations and surely cannot now be bound to the 
Commission's after-the-fact attempt to t rea t  the passages as a 
predetermination of t h e  issues only now squarely presented. 

SSU 
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predetermine the issues of refunds, losses ,  or other  potential 

future remedies relating to ra te  structure issues a t  that t i m e .  

They provide no support for the belated risk assumption theory 

reflected 

4 .  

in the Refund Order. 

The Rates Based On The Commission-imposed 
Uniform Rate Structure W e r e  The Only Lawful 
Rats8 Available To T h e  Company Following The 
1993 Final Order 

Implicit in t h e  Commission's theory t h a t  SSU "assumed'' the  

rate design risks is an unstated conclusion that SSU had other 

feasible choices available to it and voluntarilv elected to 

undertake r i s k s  on an issue where SSU was merely a stakeholder. 

The fac ts  do not support such a conclusion. 

The natural consequence of t he  Commission's 1993 Final Order 

was that t h e  new uniform rates prescribed in t h a t  order superseded 

SSU's interim stand alone rates as of September 15, 1993, the  date 

on which the new uniform rates issued in compliance with t h a t  Order 

were accepted for filing.25 Under t h a t  Order, those were the only 

lawful rates available to the Company. In other words, absent a 

new, superseding Commission order, SSU was powerless to charge the 

superseded i n t e r i m  rates or any other stand alone rates. 

Any notion t h a t  SSU might have had some other viable rate 

options at the t i m e  was dispelled conclusively at the Commission's 

November 23, 1993 o r a l  argument. There, the part i e s  objecting to 

implementation of uniform rates specifically requested t h a t  the 

'5There is no l i t t l e  irony to the fact t ha t  t he  automatic 
stay at issue in the latter part of 1993 became effective on 
October 8 ,  1993, af ter  t h e  uniform rates SSU filed in compliance 
with the Commission's 1993 Final Order were accepted. 
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Commission order t h e  Company t o  charge t h e  interim stand alone 

.rates pending t h e  outcome of court  review. Continuing the  interim 

stand alone rates in ef fec t  was one of t h e  specific alternatives 

proposed by the Commission's Staff and the preferred approach of 

Chairman Deasan. Nonetheless, w i t h  the Commission's vote to vacate 

the automatic stay, whatever remaining viability the interim r a t e  

option arguably m i g h t :  have had at t h a t  juncture (and SSU maintains 

t h a t  the i n t e r i m  rates were unavailable, as a matter of l a w ,  and 

would have been unconstitutionally confiscatory)26 was definitively 

removed from consideration. In sum, following issuance of t h e  1993 

Final Order, SSU had only one rate option t h a t  would comply with 

t h e  Commission's directives and provide a reasonable opportunity to 

recover t h e  revenue requirements found justified by the  Commission 

- -  rates based on the Commission's uniform rate structure. 

For all of t h e  foregoing reasons, the suggestion in the Refund 

Order t h a t  SSUvoluntari ly  assumed all refund risks ass0ciatedwif-h 

court reversal of t h e  Commission's uniform ra te  structure, and any 

' 6 A ~  a matter of law, SSU was authorized to collect its 
interim rates only ' I . . .  until the  effective date of the final 
order. §367.082(1), Fla. Stat. (1993). With respect to SSU's 
final rates, t h e  final order became effective upon approval of 
SSU's tariff s h e e t s  reflecting the  approved final rates. The 
final rate tariff sheets were approved and effective September 
15, 1993, well before Citrus County filed its October 8 ,  1993 
Notice of Appeal and months before t h e  November 23, 1993 Agenda 
Conference on SSU's Motion t o  Vacate t h e  Automatic Stay. 
Moreover, maintenance of the interim rates would have exposed the 
Company to continuing non-recovery of a substantial portion of 
the revenue requirements t h a t  the Cornmission had found justified 
in the 1993 Final Order which was issued i n  March of 1993. See 
T r .  52  (Exhib i t  D ) .  Rate alternatives preordained to deny SSU 
recovery of i ts  approved revenue requirement o f f e r  a Hobson's 
choice that would be unlawful on its face. 
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subsequent remedy the  Commission might  devise, is without any 

legitimate basis in fact or logic and must be rescinded on 

reconsideration. 

5 .  The Commission Acted Arbitrarily And 
Capriciouely By Failing To Address Potential 
Adverse Financial Coneequences On Remand In A 
Manner Comparable To That Afforded Other 
U t i l i t i e s  Subject To Its Jurisdiction 

The complete insensitivity, in the  Refund Order, to the  

impact of its one-sided refund remedy on SSU stands in stark 

contrast to t h e  extraordinary measures that the  Commission has 

taken in similar situations to assure adequate means f o r  recovery 

of approved utility revenue requirements in the event a Commission- 

imposed rate design change is overturned on appeal .  

For example, in a case involving the  appropriate method for 

pass-through of municipal franchise fees, the  Commission ordered 

the utility to change the method by which it recovered municipal 

franchise fees. The utility had been using the "spread method" 

which recovered these costs from all customers on t h e  system. The 

Commission directed the  utility to replace the "spread method" w i t h  

a "direct method," which placed the financial burden of the 

municipal franchise fees only on t he  customers w h o  resided in the 

municipality t h a t  levied the fees. C i t v  of Plant Citv v. Mann, 400 

So. 2d 952 (Fla. 1981). When a municipal appeal resulted in an 

automatic stay of the Commission's rate design order, the  

Commission l i f t e d  that stay on condition t h a t  Tampa Electric 

continue to bill the  franchise fees to non-municipal customers, 

charge municipal customers the higher charges resulting from 
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application of t h e  newly imposed "direct method," and place excess 

franchise fee collections i n  an escrow fund, f o r  ultimate 

distribution to whichever c lass  of customers prevailed.27 In $0 

doing, t h e  Commission properlytook effective steps to assure Tampa 

E lec t r i c  a fair oppor tuni ty  to continue recovering i ts  revenue 

requirement and to provide Tampa Electric excess funds which then 

could be used to make refunds to the prevailing parties. Thus, the  

Commission fairly recognized the  utility's position as a 

stakeholder. 

SSU submits t h a t  t h e  Commission's action regarding Tampa 

o p p o r t u n i t y t o  recover approved revenue requirements in t h e  face of 

cour t  challenges on Commission-imposed rate design changes. Simply 
stated, the Commission did shift t h e  risk of -- its own rate 

structure policy initiatives to the regulated utility. That policy 
can and should be applied by t he  Commission here to afford similar 

protection to SSU regarding recovery of its Commission-approved and 

Court-affirmed revenue requirement. The Commission's f a i l u r e ,  i n  

t h e  Refund O r d e r ,  to even acknowledge the existence of this policy, 

explain i t s  departure from this polic$8 or explain why SSU was not 

''In contrast to t h e  remedy provided t o  Tampa Elec t r ic ,  SSU 
is not aeeking to Itdouble recover" t h e  relevant costs. Under the 
remedy it has proposed in this case, at no time w i l l  SSU collect, 
or have collected, Itexcessivelt funds from its customers in 
relation to SSU'S overall revenue requirements. 

e . g .  re n Television Corm . v. FERC, 4 4 4  F. 
2d 841 (D.C. Cir-. de nied, 403  U.S. 923 (1971) ( " [ a l n  
agency's view of what is in the public interest may change e i the r  
with or without a change in circumstances. 
changing its course must supply a reasoned analysis indicating 

But an agency 
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being afforded comparable basic assurances regarding recovery of 

approved revenue requirements here on remand was arbitrary and 

capricious.  19 

6 .  The Coarmfssion's Decision To Reduce The Base 
Facilftiee Charges For Pine Ridge and 
Sugarmill Woods Customers Was Arbitrary, 
Uneupported, and In Conflict With Essential 
Reuuirements of Law 

The Commission, gua m o n t e ,  raised and resolved an issue in 

t h e  Refund Order on a matter that was never at issue on appeal - -  
t h e  appropriateness of 1-inch meter base facilities charge ("BFC") 

rates for Pine  Ridge and Sugarmill Woods water customers. Water 

customers on l-inch meters comprise approximately 8 5 %  and 89% of 

the  Pine Ridge Utilities and Sugarmill Woods customers, 

respectively.30 The Commission ordered t h e  l-inch meter 3FC rates 

for these customers reduced to the 5 / 8  i n c h  x 3/4 inch BFC rates 

under the n e w  modified stand-alone rate structure. For the 

that  prior  policies and standards are being deliberately changed, 
not casually ignored and if an agency glosses over or swerves 
from prior precedents without discussion, it may cross the l i n e  
from the tolerably terse  to the intolerably mute," ( 4 4 4  F. 2d at 
8 5 2 1 ) .  The C o r n m i s s i o n  definitely crossed that line in its Refund 
Order. Se e also Section 120.68(12) (b) and (c), Florida Statutes 
(19931, which requires a reviewing court t o  remand an agency 
decision which is "inconsistent w i t h  an agency rule" o r  
Ilinconsistent wi th  an officially stated agency policy or a p r i o r  
agency practice, if deviation therefrom is not explained by the  
agency; and, ri ea v.  DHRS, 573  So.2d 19, 23 (Fla. 
1st DCA 1990) (Court reversed where agency changed its 
interpretation of controlling statutes without offering a 
sufficient record predicate or otherwise offering a reasonable 
explanation for  its abandonment of previous announced 
interpretation) * 

29m footnote 41, infra. 

"Refund Order, at 6 .  
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following reasons, t he  Commission's decision m u s t  be reconsidered 

and rescinded. 

The Cornmission's decision carries a number of legal 

infirmities. There was never an issue raised in the  rate case as 

to whether t h e  Pine Ridge and Sugarmill Woods 1-inch meter 

customers should be charged pursuant to a 5 / 8  inch x 3 / 4  inch meter 

BFC rate.31 Since there w a s  no issue raised in t h e  rate case, t h e r e  

is no discussion of t h i s  issue or finding placing t he  1-inch BFC in 

issue for  these service areas in the 1993 Final Order. Nor was 

this issue raised on appeal. Hence, no reasonable argument can be 

made that an adjustment to the 1-inch meter BFC f o r  the Pine Ridge 

and Sugarmill Woods service areas is e i t h e r  required by, o r  falls 

wi th in  the scope of, t h e  court's remand and mandate to t he  

Commission. Clearly, i t  does not and the t i m e  has long since 

passed when t h e  issue could otherwise be raised in t h i s  proceeding. 

The revenue impact of t h i s  aspect of the Refund Order 

highlights another fatal legal infirmity. The reduct ion of the 1- 

inch meter BFC rates to the 5 / 8  inch x 3/4 i nch  meter BFC rates 

results in a revenue deficiency of approximately $105,000 on an 

annual basis. The Refund Order and the rates prescribed therein 

make no provision for recovery of the revenue deficiency caused by 

this adjustment. Affidavit of Forrest Ludsen, Exhibit B. As 

previously discussed, the principle of t h e  law of the case requires 

t h i s  Commission to authorize SSU to implement rates sufficient to 

Prehearing Order, Order No. PSC-92-1265-PHO-WS issued 
November 4 ,  1992. 
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recover the final revenue requirements approved by the Cornmission 

and affirmed by the  cour t .  The Commission's decision to reduce the 

1-inch meter BFCs f o r  t h e  Pine Ridge and Sugarmill Woods customers 

is not permissible under the law of the case since such a reduction 

r e s u l t s  i n  rates that cannot recover the total author ized  revenue 

requirements.32 Similarly, t h i s  aspect of the Commission's decision 

on t h e  1-inch meter BFCs effects an unconstitutional taking of 

SSU's property through outright foreclosure of any opportunity for 

SSU to recover the costs of f a c i l i t i e s  required to serve the  

affected customers.33 

The Commission's decision also has the effect  of unlawfully 

increasing SSU's refund liability by approximately $210,000. 

Affidavit of Forrest Ludsen, Exhibit 8. In the Refund Order, the 

Commission s e t  f o r t h  a refund methodology based on the difference 

between revenues under uniform rates and revenues under the 

approved modified stand-alone rates required by t he  Order.34 The 

Refund Order does not provide f o r  o r  even contemplate any f u r t h e r  

"Attachment A t o  t h e  Ludsen Affidavit also shows the  
corrected BFC rates t h a t  would be required to properly implement 
the decision on t h i s  issue reflected i n  the Refund Order without 
creatins a r e v e n w i e n c v  for the a f fected service area@. 

33The Commission's decision also departs from prior agency 
practice and policy of imposing a higher BFC ra te  f o r  1-inch 
meter water customers (as compared to 5 / 8  inch x 3 / 4  inch meter 
water customera) w i t h  no explanation ox justification for  this 
sudden change in policy. The Commissions's lack of explanation 
or justification for its change in policy renders its decision 
defective as a matter of law because it fails to meet t h e  
standard set f o r t h  in Section 120.68(12) (c), Florida Statutes 
(1993) and cases under Florida jurisprudence. See, e . s . ,  Beverlv 
gntemrisew v. DHRS, stmra. 

m .  

''Refund O r d e r ,  at 8 .  
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adjustment of past period rates between customer classes as an 

additional basis for determining refund amounts. Yet it: appears 

t h a t  is precisely what the  Commission has done. By retroactively 

adjusting past period BFCs f o r  the Pine Ridge and Sugarmill Woods 

areas, t h e  Commission has increased SSU's refund liability and 

surcharges by up to approximately $210,000 depending on t h e  refund 

calculation period selected by t h e  Commission. Such an arbitrary 

result cannot stand. 

Finally, rescission of the Commission's 1-inch meter BFC 

decision is necessary to achieve a consistency currently lacking in 

t h e  Refund Order. Tn the Refund Order, t h e  Commission re jected the  

Joint Petitioners' demand for refunds of i n t e r i m  r a t e  revenues 

because " [ t l h e  p a r t i e s  did not appeal the orders on interim rates, 

and never took issue with the i n t e r i m  revenue requirements or the 

i n t e r i m  rate structure."35 The same is t r u e  w i t h  respect to t h e  BFC 

f o r  1-inch meters. No party raised t h i s  issue as an issue on 

appeal, and the only fair and consistent approach requires the 

Commission to rescind its decision on t he  1-inch meter BFC issue. 

35Refund Order, at 10. 

37  



7 .  It,fa Improper and Unlawful f o r  the Commission 
to R e q u i r e  SSU to Pay Interest on These 
Refunds 

Citing Section 367.08116) , 3 6  Flor ida  Statutes, and Rule 2 5 -  

30.360(4) (a), the Refund Order has directs SSU to calculate and pay 

interest on the more than $ 8  million principal amount of required 

refunds. Refund Order at 8-9. As indicated in the  attached 

Affidavit of Forrest Ludsen (Exhibi t  B) I estimated i n t e re s t  on the 

refunds required by the Refund Order now stands at more t han  

$ 4 0 0 , 0 0 0 .  Under t h e  circumstances of this case, the Commission 

must rescind the  requirement t h a t  SSU pay interest on refunds. 

A t  the outset, SSU notes t h a t  under Rule 25-30.360, the  

Commission has discretion not to require the payment of i n t e r e s t  in 

an appropriate case.17 SSU submits that requiring it to pay 

361t is not clear why the Commission has relied upon this 
section of t h e  A c t  t o  support  application of interest-on refunds 
flowing from the "correction" of the Commission's imposition of 
the uniform rate s t r u c t u r e .  That section deals with-rates 
charged and revenues collected at the  instance of the u t i l i t y  
subject t o  refund prior tQ the Commission's final order in a rate 
increase proceeding and specifically contemplates interest on 
refunds of llsuch portion of t h e  [ u t i l i t y ' s ]  increased rates which 
are found not t o  be j u s t i f i e d  and which are collected during the  
period specified." Here, SSU's final increases in revenue 
requirements were approved and compliance rates implemented 
pursuant to t h e  1993 Fina l  Order. 

37Rule 25-30.360(1) provides in per t inen t  part: that 'la11 
refunds ordered by the Commission shall be made in accordance 
with the provisions of this Rule un le s s  otherwise ordered bv the  
Co&sioq" (emphasis added). This provision for Commission 
discretion is further supported by the introductory phrase of 
Rule 2 5 - 3 0 . 3 6 0 ( 4 )  (a), the portion of the Rule dealing 
specifically with interest on refunds, which indicates t h a t  it 
applies I I I i l n  t he  case of refunds which the Commission orders to 
be made with interest," thereby acknowledging that there can be 
instances when the Commission will not order interest on refunds. 
In this context, failure to explain why interest on refunds w a s  
ordered in this case was arbitrary and capricious. 

38 



interest would be highly improper. 

Conventional requirements for a utility to pay interest on 

refunds are based on the notion t h a t  the utility had t h e  use of 

"excess"  customer funds. Typically, the requirement to pay 

in te res t  on refunds arises when a particular component of the 

Company's claimed overall revenue requirement is collected, subject 

to refund, in interim rates and is found, after hearing, not t o  be 

justified. That ce r t a in ly  is not  the case here. Here, the 

Commission established SSU's just and reasonable revenue 

requirements in its 1993 Final Order and t h e  Citrus Countv decision 

rejected the sole challenge thereto. Neither the Commission nor 

any other  par ty  has ever claimed, much less demonstrated, t h a t  SSU 

has collected more revenue than  was authorized in the  1993 Final 

Order. Accordingly, unlike the  typical case, here SSU never had 

the use Of "excess" customer funds. For t h i s  reason, there is no 

logical or equitable basis for ordering SSU to pay interest on 

refunds. 

It also would be improper to order SSU to pay in te res t  on 

refund amounts because, w i t h  respect to the  r a t e  structure issue, 

SSU is merely a stakeholder. As part of its case-in-chief, SSU 

made a specific proposal to collect its approved revenue 

requirements by application of a modified stand alone rate 

structure. The Commission rejected SSU' s proposal and imposed its 

OW uniform rate structure. H o w e v e r ,  the  application of the 

uniform rate structure clearly was intended by t h e  Commission and 
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understood by SSU and all parties to be "revenue neutral." In 

other words, the uniform rates were designed and intended to 

provide recovery of the  authorized revenue requirements - -  no more 

and no less. To be sure, based on the  Court's reversal of the 

uniform rate structure and the Commission's subsequent 

determination of substitute rates in the  Refund Order, in hindsight 

some customers paid rates that were higher than the substitute 

rates. B u t  it does not follow t h a t  SSU benefited from t h a t  state 

of facts or received excess customer funds. To the  contrary,  the 

onlv parties who "benefited" from imposition of the Commission's 

uniform rates were those w h o ,  in retrospect, paid lower rates than 

t h e  rates which t he  Commission now has determined are appropriate 

in the Refund Order. If, contrary to SSU's position, the 

Commission persists in requiring interest on refunds, these 

previously "favoredll customers are the  only parties from whom that 

interest  expense can equitably and lawfully be r e c ~ v e r e d . ~ ~  

For these reasons, the  Commission must rescind that portion of 

the Refund Order t h a t  requires SSU to pay interest on refund 

amounts . 
8 .  Long Term Policy Considerations Warrant Rescission 

of the Refund Order 

As demonstrated above, the requirements of the  Refund Order 

w i l l  have an immediate, devastating impact on SSU and should be 

"The Affidavits of Forrest Ludsen and Sco t t  Vierima, 
attached hereto as Exhibits B and C, respectively, set aut t h e  
facts pertinent to the interest issue. Mr. Ludsen's Affidavit 
describes the interest computation proposed by SSU f o r  rate 
credits and surcharges in the event the Commission persists i n  
requiring interest. 
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reconsidered and rescinded for t h a t  reason alone. However, wholly 

aside from t h e  adverse impacts of the Refund Order on SSU, t h a t  

O r d e r  has far reaching adverse policy ramifications for the 

Commission and all other  utilities subject to its jurisdiction. 

The message of the  Refund Order for SSU and other  utilities is 

clear; the Commission may hold you responsible through an af ter-  

the-fact refund requirement to redress perceived llwrongs" flowing 

from legally deficient rate structure policies the  Commission 

imposed upon you in the first instance. That is a chilling message 

that utilities w i l l  disregard only at t h e i r  financial peril. It 

also is a message which would undermine t h e  intent and substantive 

effect of the file and suspend procedures embodied in the A c t .  

First, to the extent t h i s  message effectively constrains a 

utility, pending j u d i c i a l  review, to continue charging i n t e r i m  

rates t h a t  are lower than t h e  final rates approved by t h e  

Commission, such message is directly contrary to the  l e t t e r  and 

s p i r i t  of Section 367.081(6) , Florida Statutes (1993), which is 

intended to provide the utility w i t h  final rate relief within 12 

months Of the official date of filing. In effect, by adopting the 

Refund Order's arbitrary approach to the  risks associated w i t h  a 

reversal of Commission-sponsored rate design charges, the 

Commission would be engrafting onto t h e  A c t  a n e w ,  and far longer, 

"regulatory lag" than the Legislature authorized. Such action is 

Unlawful on i ts  face. The effect on u t i l i t i e s  would be devastating 

financially and perversely i ron ic  in light of t h e  intent of t he  

file and suspend law to limit regulatory lag. 
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Second, as a direct result of t h e  Refund Order, t h e  Commission 

can be cer ta in  t h a t  i t s  future cost allocation, r a t e  design and 

rate structure policy reforms, no matter how well j u s t i f i e d  and 

urgently needed, will not be carried into e f fec t  in a timely manner 

because no utility will jeopardize its financial standing by moving 

to vacate the automatic stay resulting from a county's or 

municipality's petition f o r  j u d i c i a l  review. In other  words, even 

if the Commission determines t h a t  an existing rate structure 

produces rates t h a t  are "unfairly discriminatory" or otherwise 

unreasonable in violation of the  A c t ,  it will be powerless to 

remedy such unjust and unreasonable rate consequences f o r  years, 

j-e., until after the parties who benefit from maintenance of the 

existing discriminatory rate structure have exhausted a l l  available 

judicial review. 

Finally, the inevitable consequence of the Refund Order will 

be to make utilities unwilling even to sussest rate reforms t h a t  

may be in the best  interests of their customers. Because utilities 

have t h e  most in depth knowledge of t h e i r  facilities and customers 

and because generally they have nothing to gain or lose through 

revenue neutral changes in rate structure, they are uniquely 

qualified to develop balanced rate structures t h a t  axe fair to all 

customers. H o w e v e r ,  if left to stand, the Refund Order w i l l  

dissuade SSU and other utilities from advancing rate structure 

reforms in the first instance. Clearly, t h a t  is not an outcome 

that is in t he  best interest of the c i t i z e n s  of Florida or t h i s  

Commission. 
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consideration to the adverse policy implications of its Refund 

Order, and t a k e  such matters into account in fashioning a fair and 

equitable remedy in this case. 

9 .  The Cornissfon's Refund Order Constitutes A 
Clear Violation Of SSU'S Constitutional Riqhts 

a. The Impact Of The Order Is A n  
Unconstitutional Taking Of SSU's 
P r o D e r t v  

The Refund Order is devoid of any assessment of the impact of 

t h e  Commission's actions on SSU or any attempt to balance investor 

and consumer i n t e re s t s  to fashion a fair and even-handed remedy in 

response to the Court's invalidation of t h e  Commission-ordered 

uniform rate s t r u c t u r e .  As shown in the  attached affidavits of 

Messrs. Vierima and Ludsen, t h e  end results of t he  Refund Order are 

an arbitrary and unlawful confiscation of SSU's property in 

violation of both the  Federal and State Constitutions.39 Where, as 

here, the effects  of a rate order are such t h a t  utility investors 

are denied an opportunity to secure a fair return on investment and 

t h e  utility's financial integrity is materially impaired, there is 

an unlawful taking or confiscation of t h e  utility's property.  See 

Federal Power Commission v. HoDe Natural Gas ro., 320 U.S. 591 

(1944) ; a v .  vis, 296 So.2d 4 8 2 ,  484 ( F l a .  1974); 

Kevstone Water Co. Inc. v. Bevis, 2 7 8  So.2d 606 (Fla. 1973); 

3gThe F i f t h  Amendment to the United States Constitution 
provides in pertinent part ,  I1.  . . nor s h a l l  property be t aken  
fo r  public use, without j u s t  compensation." U.S. Const. Amend. 
V; Article I, Sections 2 and 9 ,  and Article X, Section 6, Florida 
Constitution. 
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Southe m S t a t u  U i l i t i e s  v ,  Duval Co . Bd., 8 2  P.U.R. 3d 4 5 2 ,  4 5 8  

(4th C i r .  F l a .  1969). 

As s e t  ou t  in the attached affidavit of Scott V i e r i m a ,  the 

Refund Order, coupled with t h e  f a i l u r e  of t he  Commission to provide 

for  the  recovery of the refund expense, necessarily precludes SSU 

from earning a fair return on utility investment devoted to public 

service and materially impairs SSU's financial integritymqO Without 

recoupment of the refund expense, SSU has no prospect of recovering 

i t s  authorized revenue requirements, attracting capital on 

reasonable terms, or fairly compensating its investors for the use 

of capital devoted to u t i l i t y  service. These end results 

undoubtedly comprise an unconstitutional deprivation of SSU's ' 

property. See Tamaron Homeowners Ass'n, Inc. v .  Tamaron Utilities 

Jnc . ,  4 6 0  So.2d 3 4 7 ,  3 5 2  (Fla. 1984); Gulf Power Co. v .  Bevis, 296 

So.2d 4 8 2 ,  484 (Fla. 1974); United Tel. Co. v. Mann, 403  So.2d 962, 

966 (Fla. 1981). 

b. The Commissionfa Refund Order 
Violates SSU's E c p a l  Protection 
Rishta 

The Refund Order incorporates a one-sided remedy that 

addresses the consumer i n t e re s t  only - -  indeed, the Order 

"SSU has incurred a year-to-date loss on continuing 
operations, and is now incurring monthly losses; its ability to 
meet debt covenants and raise necessary capi ta l  is impaired. The 
Refund Order, if implemented, is anticipated to result in a 1995 
after tax loss in excess of $5 million, which would wipe ou t  all 
Of SSU's retained earnings. These end results occur whether the 
impacts of t h e  O r d e r  are considered in isolation, or in 
conjunction w i t h  other recent Commission actions affecting SSW's 
rates. Vierima Affidavit (Exhibit C) at 3-5. 
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explicitly precludes any corresponding remedy to SSU and its 

investors and l e n d e r s  for the in jur ie s  t h a t  result from the  Refund 

Order and SSU's good faith compliance w i t h  the Commission's r a t e  

structure directives. Whether t he  Refund Order is the product of 

a Commission failure to f a i r l y  exercise the broad discretion we 

have demonstrated it does possess to fashion an even-handed 

remedy, or some perceived inability of the  Commission to do so, the 

arbitrary and disparate treatment of SSU and its investors on the 

one hand, and customers t h a t  would benefit from the Refund Order on 

the other hand is without rational basis and necessarily denies the 

utility and its .owners equal protection of the law in v i o l a t i o n  of 

the Federal and Florida constitutions.4l 

"The Fourteenth Amendment to the United States Constitution 
provides in pertinent p a r t ,  "[no State s h a l l ]  . . . deny to any 
person within its jurisdiction t h e  equal protection of t h e  laws." 
U.S. Const. Amend. XIV, 5 1; Article I, Section 2, Florida 
Constitution, Such constitutional equal protection provisions 
have been applied to invalidate statutory and/or regulatory 
schemes t h a t  g r a n t  a right or remedy to utility customers without 
conferring an equivalent r igh t  or remedy on the utility. See, 
e , q  . .  Villaae of Sarat oqa S m i n s s  v. Saratosa Gas, Elec., Lisht & 

m r t m e n t  of Health and Rehabifitat ive Se rvices, 4 4 4  .So.2d 43, 
47  (Fla, 1st DCA 1983) ("Inconsistent results based upon similar 
facts, without a reasonable explanation, violate [Chapter 120, 
Florida Statutes] as well as t he  equal protection guarantees of 
both the Florida and United States Const i tu t ions ' l ) ;  Southern Bell 

Power Co., 191 N . Y .  123, 149, 8 3  N.E.3d 693, 701 (1908); Amos v, 

euxaah Comnanv v.  Florida Public Service 
ission, 443  So.2d 92, 96 ( F l a .  1983) (Commission's 

discretionary authority may not be applied in an arbitrary or 
discriminatory manner I I . . .  that would permit the charitable 
contributions of one utility to be included as an operating 
expense while denying such treatment to another utility"). 
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c .  The Commisaion's Refund Order 
Imposes an Unconstitutional Penalty 

Stav 

The Commission has confirmed in t h e  Orde r  Vacatins Automatic 

t h a t  ssu implemented the approved uniform rates in accordance 

with applicable statutes and Commission rules and orders . 4 2  SSU 

properly moved to vacate the  automatic stay and posted a bond i n  

accordance w i t h  Commission rulesQ3 in order to vacate the stay and 

continue billing the uniform rates. There has been no showing 

t h a t ,  in doing so, SSU violated a statute, or Commission rule or 

order. Nonetheless, t h e  effect of the Refund Order would be to 

penalize SSU for its compliance w i t h  the 1993 Final Order as well 

as a l l  applicable law. The devastating financial impact of the 

penalty is ref lected in Mr. Vierima's Affidavit (Exhibit C) which 

shows t h a t  SSU's projected 1995 return on equ i ty  for combined water 

and wastewater operations was - 0 . 4 3 %  and t h a t  f o r  the first nine 

months of 1995 SSU incurred a cumulative loss on continuing 

operations of $ 2 5 4 , 7 0 3  - -  a l l  before booking and payment of the 

$ 8 . 7  million r e fund  liability. Incurrence of the  refund l i a b i l i t y  

imposed by t h e  Commission would wipe ou t  S S U ' s  retained earnings. 

Such a penalty would clearly violate Article I, Section 18 of the  

Flor ida C~nstitution.'~ - See D r  ida Tel. C o n  . v .  Car te r ,  70 So.2d 

'2s!E!z -cat1 'n Au to m a t . i c  Stay at 6 - 7 .  

Fla. Admin. Code R *  25-22,061(3) (a). 

''Article I, Section 18 of t he  Florida Constitution provides 
that  " [nlo administrative agency shall impose a sentence of 
imprisonment, nor shall it impose any other  penalty except as 
provided by law." Section 367.161, Florida Statutes (19931, 
subjects a utility to specifically enumerated financial penalties 
if the utility "knowingly refuses to comply w i t h ,  or willfully 
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508 ( F l a .  1954); Deltona Comoration v .  Mavo, 342 So.2d 510 (Fla. 

1977) (Commission exceeded authority by denying rate increase or 

imposing penalty to deny rate increase); comDare Gulf Power Co. v. 

Wilson, 5 9 7  So.2d 2 7 0  (Fla. 1992) (Commission's reduction of 

utility's return on equity by 50 basis points not an 

unconstitutional penalty because utility not  denied opportunity to 

earn a reasonable rate of r e t u r n ) .  

CONCLUSION 

WHEREFORE, for all t h e  foregoing reasons, ssu respectfully 
requests t h a t  t h e  Commission consider and a c t  upon t h i s  Motion for 

Reconsideration at t he  earliest possible time, granting the  

following relief: 

1. Rescind any refund requirement, incorporate the findings 

and conclusions f r o m  the  Commission's Jurisdictional 

Order,  and reaffirm the uniform rate structure heretofore 

required for SSUi 

2. If and only if refunds are required, (a) adopt and 

approve the  prospective refund plan and correlative 

refund expense recoupment mechanism proposed by SSU 

herein; (b) provide that the period f o r  calculation of 

refunds terminates as of June 19, 1995, t he  date the 

Commission voted to adopt the findings and conclusions 

s e t  out in its Jurisdictional Order; and {e) eliminate 

the Refund Order's requirement to accrue and pay 

violates any provision of this chapter or any lawful rule or 
order of the Commission . . . . ' I  
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3 .  

4 .  

5 .  

i n t e re s t  ; 

If and only if a change from the uniform rate structure 

is required, provide t h a t  such change will be effective 

on a prospective basis only; 

In any event, vacate t h a t  portion of the  Refund O r d e r  

t h a t  would require SSU to implement 5 / 8  inch meter base 

f a c i l i t i e s  charges in service areas where customers are 

served predominantly through 1-inch meters; and 

Grant such other  and f u r t h e r  relief to SSU as has been 

justified in t h e  premises, eliminating any penalty or 

i n j u r y  imposed upon SSU by virtue of the Refund Order and 

i t s  good 

structure 

faith compliance with t h e  Commission’s rate 

directives. 

Respect fully submitted , 

- 
D, JR., ESQ. 

GGeenberg, TGurig ,  Hoffman, 
Lipoff, Rosen & Quentel, P.A. 
1221 Brickell Avenue 
Miami, Florida 33131-3260 
( 3 0 5 )  5 7 9 - 0 6 0 5  

KENNETH A.  HOFFMAN, ESQ. 
WILLIAM B. WILLINGHAM, ESQ. 
Rutledge, Ecenia, Underwood, 

Purnell & Hoffman, P.A. 
P. 0. Box 551 
Tallahassee, FL 32302-OS51 

( 9 0 4 )  681-6788 

and 

BRIAN P. ARMSTRONG, ESQ. 
Southern States Utilities, Inc. 
1000 Color Place 
Apopka, Florida 3 2 7 0 3  
( 4 0 7 )  8 8 0 - 0 0 5 8  
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PSC-95-1292-FOF-WS was furnished by U. S. Mail to the  following - _ _  _ .  
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4 9  



1 

:N RE: 

BEFORE THE FLORIDA PUBLIC SERVICE C O ~ ~ I S S I O N  
TALLAHASSEE, FLORIDA 

BEFORE : 

Application for rate increase in 3revard, 
Charlotte/Lee, C i t r u s ,  Clay, Duval, Highlands, Lake, 
Marion, Martin, Nassau, Orange, Osceola, Pasco, 
Putnam, Seminole, Volusia, and Washington Counties 
by Southern S t a t e s  Utilities, I n c . ;  Collier County  
by Marc0 Shores Utilities (Deltona); Hernando County 
by Spring Hill Utilitics (Deltona ; and Volusia 
County by Deltona Lakes Utilities (Deltona). 

PROCEEDING: 

ITEM NUMBER: 
L 

DATE : 

PLACE : 

DOCKET NO. 921099-WS 

CHAIRMAN SUSAN F. CLARK 
COMMISSIONER J. TERRY DEASON 
COMMISSIONER JULIA L. JOHNSON 
COMMISSIONER DIANE K. KIESLING 
COMMISSIONER JOE GARCIA 

AGENDA CONFERENCE 

26(**) 

L Tuesday, September 12, 1995 

7 
REPORTED BY: -p 

' The Betty Easley Conference ' Center 
b Hearing Room 148 

4 0 7 5  Esplanade 
Tallahassee, Florida 

JANE FAUROT 
Notary Public in and for t h e  
State of Florida at Large 

ACCURATE STENOTYPE REPORTERS, INC. 
100 SALEM COURT 

TALLAHASSEE, FLORIDA 32301 
( 9 0 4 )  8 7 8 - 2 2 2 1  

EXHIBIT A 
I 



1 

2 

3 

4 

5 

6 

7 

8 
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12 
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20 

21 

22 

23 

24 

25 

confusion. A first reading of transcript, especially 

when you have different people giving you the excerpts 

of the transcripts that is appropriate for their 

position, you understand why there is confusion. The 

transcript that we've attached to the recommendation is 

the entire transcript related to that very issue. 

When I went back and I read that entire 

transcript, it is clear that Mr. Hill did say a refund 

wo.uld be required. It is clear that the utility said a 

refund would not be required. And let me tell you 

where they were each coming from. The utility has 

always maintained a refund wasn't going to be necessary 

because they were under the impresSion that revenue 

requirement was not going to be appealed. What I think 

Mr. Hill was saying, not that it matters, because Staff.. 
·i .. . isn't the one that makes the decision, it's the 
~ 
i Commission. What he was trying to say was if revenue.. 
S 
~ 
f requirement does get appealed, and revenue requirement 
! 
1 
~ 

does get overturned, there will be a refund that's 
.. 

generated. It's the difference in the revenue 

requirement that is going to create a refund. 

Now, what Commissioner Clark and then Chairman 

Deason recognized was that it would be the difference 

of the revenues, and I think that's clear in the 

transcript. 

ACCURATE STENOTYPE REPORTERS, INC. 
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MR. WILLIS: The other thing in c r e a t i n g  a 

regulatory asset is if you do t h a t ,  and YOU properly 

apply it, you're going to be having everyone in the 

system paying for recovery of t h a t  regulatory asset, 

uniformly. 

it through an allocation. 

back to those customers t h a t  you took it away from or 

you're taking it away from t h e  customers you're getting 

it back from, partially. 

r mean, everyone is going to g e t  a piece of 

So, you're back to giving it 

COMMISSIONER GARCIA: Well, that's what happened 

w i t h  this whole case, isn't it? I mean, the  c o s t  of 

litigating t h i s  to this point and everything that has 

gone on is clearly going to be passed on to all the 

customers at one point or another, correct? 

MR. WILLIS: A t  one point, but if you actually 

make refunds on one side and don't c o l l e c t  on the other 

side, and allow for no recovery, they will not g e t  that 

money. You have actually put the Company into an 

underearnings posture at that point and have not 

allowed them a f a i r  rate of r e t u r n .  

COMMISSIONER DEASON: I think we need to go back, 

and we w e r e  having this discussion at t h e  time t h a t  

there was a motion to vacate t h e  stay. And my 

recollection is more a k i n  to that of Commissioner 

Johnson, and that's why I asked t h e  questions that f 

ACCURATE STENOTYPE REPORTERS, INC, 



31/05/95 FRI 12:48 FAX 889 1305 SSU +++ B H O F F U N  

BEFORE THE E'LORUIA PUBLIC SERVrCE CDMMIGSION 

Docktt No. 92OfWWS 

Filed Nowmk 3,1995 

A W  0 F FORREST L, LWETy 

Bafors me, the undersigned authodty, appeared FORREST L. LWEN,personally ~ O W A  

to me, who afbr being duly swan, &pow md says: 

I. I am Vice President of Fmanct and Administration of Southern States Utilitiee. 

hc. ("SSU"). My busintsa sddress is loo0 Color PI=, Apopka, Florida 32703. 

2. I submit thb m v i t  in support of S W s  Motion for Reconsidmion of the 

Commi~slon's October 19, 1995 "Order Complying With Mandate, k q e g  Refund, and 

Disposing of Joint Petition" ("order*).' 

3. As Vice h i d e n t  of Finance and AdministrariOa, I have supervisory responsibility 

for rates and rate4elatsd m a w ,  and as such am familiar with the facts and eircumstaaces set 

out in this affidavit and in SSU'r Motion for Reconsideration. 

4. I have ravimcd the Odcz and m -liar with the fa& and ckumstaaees 

m u n d i q  that Order. the relevant holdiags of which appear to roqnire SSU: 

(a) to wise its final rates to ref le t  a stand done me structure and m 

*Drdet NO. PSC-95-1292-FOF-WS. 

EXHIBIT 3 
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ssu 

including htcrest, assuming recons~decation is denied entinly. My calcdations were bmought 

down to September 30,1995, w h m  apptapriak. 

10. In tbc fmt ~ast .  which raflncts elhination of the rqthmcots to BCCNC and pay 

inkwit on the rcfhnds, and to reduce the I-inch meter charges in sdectsd service mas, and 

d e c t r t  ;a calculation ai  d u n &  over the period September 15, 1993 bough JW 19, 1995, 

a p g a t e  water m i c e  d a d s  would mount to ~ o x h w c l y  $4.3 nafllion, and aggregate 

w m w a m  s d c e  reftrnds wwld deproxknate $2,7 million, a t d  of $7 million. ;In the second 

c w  which includas refinds and intamst a9 specified in the order calculatd t4mugh &ptembcr 

30,1995, t&. total water scnicc refund liability would be appmximmly $5.4 mlllim, and total 

wastawatu whce mfund l i d i i  some $3.3 million, a total of $8.7 million. 

4 



- 



11/03/91 FRI 12:40 FAf Z8n 1305 SSU 

6 

. 



interest rate in effect for the historical refund calculation period. The annual amortization with 

interest will then be used to develop the rate credit or surcharge to be applied to future 

consumption over a four year period. I have developed a schedule in Attachment B hereto that 

shows the estimated overall annual water and wastewater service amounts to be credited and 

recovered under this plan. This schedule, showing the assumptions used, is attached to my 

affidavit. 

FORREST L. LUDSEN 
Vice President of Finance and Accounting 
Southern States Utilities, he. 

Sworn to and subscribed this &day 
of November, 1995 by Forrest L. Ludsen, 
who is personally known to me. 

NOTARY PUBLIC 
State of Florida at Large 
My commission expires: 7 - -7 NOTARY PUBLIC STATE OF FLORIDA 

COMM1SSION NO. CCZ12595 
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Comparison of Modltied (Capped) Stand Alone Rates & Revenues wl L wlou! AWWA Factors Applied to 518" through 1" Meters 

FPSC 
schedule: Raven- Comparison 
Paoe 1 of 2 

Llne 
No. Cla8dMaterSlzo No. of Bills 

1 Rmidontlal 
2 a8 x W4" f.M3 
3 W4" 439 
4 1' 18,856 
5 11n. 71 
6 2- 12 
7 Gallon* ChsrgelMG: 
8 
9 

All Galonage 
Total 21.221 

10 Commrclal 

12 314' 73 
12 1' 130 
13 1 In" 144 
14 2' 48 
15 Gallonage ChargelMG: 
16 All GaHonaga 
17 

11 516" x 3 4 "  48 

Tolal 451 - 
Tolal 21,672 

Revenue Deficie& (S) 
Revenue Deiiuency ( W )  

Con 1u1 m p U on 
-.EL 

Cornpartson of M O d M  (Capped) Stand Alona Revenues 
Standard FPSC-Ordered Correded FPSCOrdered 

(with A W A  Fadors) (wHhwt AWWA Factom) (wilhoul A W A  Faclors) 
Rates if Revenue - - Rates Revenue Rates Revenue 

$2.64 wsss 
$3.96 $1.738 
$6.60 $t24.450 
rt3.20 $937 
$21.12 5253 

323.695 $0.85 5275,141 
323,695 5407,385 

$2.64 5127 
53.96 $289 
$6.60 $91 1 
$13.20 f1 ,Wl  
52t.12 51.014 

13.107 $0.85 $11,141 
13.107 s i 5 m  

336.802 5422,768 21 

$2.84 
5 2 . a  
$2.64 

$13.20 
$21.12 

$0.85 

52.64 
$2.64 
$2.64 

$13.20 
$21.12 

$0.85 

w,= 
s i  ,159 
$40.780 

$937 
$253 

$275.141 
5332,138 

$127 
$393 
$361 

S1,SOl 
$1,014 

$1 1,141 
$14.740 

$346,876 

$75,892 
17.95% 

$5.88 

$5.88 
$2B.40 
547.04 

$0.85 

$5.80 

$5.88 
58.82 

$14.70 
$29.40 
547.04 

$0.85 

$1 0.837 
$2,581 

$1 10,873 
$2.087 

$564 

$275.141 
$402,083 

$282 
$644 

$2.029 
54,234 
$2.258 

$11.141 
$20.588 

$422.671 

1/ Re* to page 2 of 2 for computation. 
2/ The ordered aipped revenue requlrernent is $424,366. This revenue requiremen1 Is cakulaled by tndexlng up the 1991-based capped revenue requirement of 

$420,1182 by the- staffbpproved 1993 Index of 0.87% and 1994 Pass-Through and tndex of 4.03% from slall recommendation daled 912111995. 
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SSU Corrected FPSC-Ordemd Rates without AWWA Factors 

FPSC 
sckduk: CmecW Rates 
Page 2 ot 2 

Explanation: Provide a calculation of corrected rates using the 1991 billing analysis. 

Standard ERC Calculalion 
11) (2) (3) (4) (5) (6) yr) (8) 

FFSC-Odered ERC Calculation 
Fhe Standard F P S C D rd e red Base New W" Raie 

CIasslMeterSlze No. of Bills 
1 Residential 
2 5111 x 34"  1.043 

314' 439 

1 In" 71 
T 12 

Total 21,221 

1" i a , m  

8 Commerclal 
9 5/8" x 3/4' 
10 
10 
11 
12 
t3 

14 Told 

48 
314" 73 

1' 138 
1112" 144 

2' 48 
Total 451 

21,672 

11 From Column 5. page f of 2. 
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Meter Factor ERCs 

1.00 1,843.0 
1.50 658.5 
2.50 47,140.0 
5.00 355.0 
8.00 96.0 

50,092.5 

1.00 48.0 
1.50 109.5 
2.50 345.0 
5.00 720.0 
8.00 384.0 

1,606.5 

51.699.0 

Meter Factor ERCs Revenues 11 

1 .oo 1,843.0 $4,866 
1 .w 439.0 $1,738 
1 .oo 18,856.0 $124,450 
5.00 355.0 $937 
8.00 95.0 1253 

21,589.0 5132,244 

1 .oo 
1.50 
2.50 
5.00 

48.0 
109.5 
345.0 
720.0 

8.00 384.0 
1,606.5 

23,195.5 

$127 
$269 
191 1 

$1,901 
$1,014 

. 54,242 

(c7L14mL14) 

$5.88 
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Comparison of Modlflsd (Capped) Stand Alone Rates L Revenues wl L wlout AWWA Factors Applled to W8" through I* Meters 

Explanalion: Prwide a Caalarlablon of revewer using mmlified (Eapped) stand alone rates with and wlthout A W A  factors applied 

Line 
Y g  Cfa&WtorSlrr No. of Bills 

1 Resldarhllal 
2 5& X 34' 856 
3 34- 7 
4 1' 3,975 
6 2' 48 
6 Gallonage ChargeM3: 
7 Au Gallonage 
8 Total I 4 686 

10 Cwnmmrclal 
I t  5/8" x 3 4 '  85 
12 1" 12 
13 2- 38 
14 Galtonage Chargarme 
15 All Gallonage 
18 Tolal 113 

Tolal 

Revrrnue 0Sfldetu-j (5) 
Revenue Deficiency ( X )  

4,799 

Consumption 
A 

61.724 
61,724 - 
1,428 
1.428 

63.152 

FPSC 
Schadule: Revenue Comparison 
Pags 1 of 2 

Cornpadson of Modified (Capped) Stand Abne Rewnuer 
Standard FPScOrdered corrected FPscordered 

(wHhout A W A  Fadors) 
Rales 1I R e v e m  

(withoul A W A  Factors) - Rales Revenue Rales Rewnua 
(with A W A  Fadom) 

- 
$4.85 $3, I a2 $4.85 $3.1 82 $10.21 s w g a  

$51 $4.85 134 $10.21 571 $7.28 
512.13 $48,217 $4.85 $19,279 510.21 540,585 
538.80 5 1,862 $38.80 Sl.aS2 $81.6a 53.921 

$1.85 5114,189 
$167,501 

$1.85 fll4.?89 $1.85 $114,189 
S 138,546 $165,484 - 

$315 $4.85 $315 $10.21 $634 
$146 $4.85 $58 ' S25.53 5306 

$1.397 s3a.80 51.397 581.66 $2,940 

w . s s  
$12.13 
538.80 

$1.85 $2,642 
s4 son 

$1.85 $2,842 $1.85 22.w2 
$4,412 $6.552 - - 

5172,001 21 1142,958 - 
529,043 
16.89% 

$172.016 

f l  Refeer lo page 2 of 2 for computalion. 
2/ The ordered Capped rewnue requiremenl Is $171,809. TMs revenue requirement Is cafcuculated by indewlng up the I l l - b a s e d  capped revenue requirement o! 

$167,728 by the staff-approved 1993 Index of 1.36% and 1994 Pass-Through and lndax of 1.06% tom stan remmendafion dafed 9Ql/l995. 
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SSU Corrected FPSCUrdered Rates without AWWA Factors 

Company: SSU I Citrus I Pine Ridge 
wet No: 950495ws 
Schedule Year Ended: 1 Zn t191 
Wateflrl Wastewatefl] 
Intern 1 Fnay J 
Historical 1x1 Projected[ 1 

FPSC 
Schedule: Cormcted Rates 
Page 2 of 2 

LllW 
No. ClasaaterSlze 

1 Resldentlal 
2 5/8 Y 314' 
3 3 4 "  
4 1' 
5 2" 
6 Total 

Standard ERC Calculation 
Standard FPSC-Ordered 

FPSCOrdered ERC Cakulation 

No. of Sills Meter Factor ERCs Meter Factor ERCs 

656 
7 

3,975 
48 

4,606 

1 .OO 656.0 1 .oo 656.0 
1.50 10.5 1.00 7.0 
2.50 9,937.5 1-00 3,975.0 
8.00 384.0 8.00 304.0 

10,988.0 5,022.0 

7 Commarefal 
0 30- x 314" 
9 
10 
11 

65 1 .oo 65.0 
1' 12 2.50 30.0 

Total t13 383.0 
2' 36 8.00 288.0 

12 Tofal 4.799 

I/ From Column 5, page 1 of 2. 

11,371.0 

65.0 1.00 
2.50 30.0 
8.00 208.0 

383.0 

5.4 0 5.0 

Base New 518' Rate 
(C7LlrnL14) Revenues II 

13,182 fl0.21 
E51 

$48,217 
31,862 

$53,312 - 
$315 
$146 

$1,397 
$1,858 

. $55,170 
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SOUTHERN STATES UTILITIES, INC. 
DOCKET NO. 9201 99-WS 

SUMMARY OF ESTIMATED REFUNDS 

Refund Perlod Sfis193 - W I  9/95 Water Sewer Total 

Refund Without lnteresl or 3ase Facfllty Charge Error (Est.): 
(1) Annual Refund 

(2) Total Refund 0 6119/95 (W/O Interest) 

Refund Period W5B3 - No195 

Refund Without Interest (Est.): 
(I) Annual Refund 

(2) Total Refund 0 9-5 (WIO Interest) 

Refund Wlth Interest and Base Facility Charge Error (Est.): 
(3) Monthly Payment (PMT) 
(4) 
(5) Number of Payments (N) 
(6) Interest 
(7) Refund W h  Interest (FV) 
(8) Base Fadlhy Charge Error 
(9) 

Average Interest Rate 9/93-9145 (I) 

Total Refund With Interest and Base Facility Charge Error 

$2,475, t 61 $1,551,801 $4,026,762 

@,331,532 3 7 1  5,302 $7,046,834 

Water Sewer Total 

$2,475,161 

$4,950,322 

$1,551,601 

$3,103,202 

$4,0 2 6,7 6 2 

$8,053,524 

$206,263 $129,300 $335,5u 
4.79% 4.79% 4.79% 

24 24 24 
$254,728 $1 59,681 $41 4,409 

$5,205,050 $3,262,883 $3,467,933 
$209,870 $209,870 

$541 4,920 $3,262,883 $8,6n,S03 
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BEFORE TBE FLORIDA PUBLIC SERVICE COMMISSION 

Statcofrndda 1 ' 

county of orange ) 

Bshm ma, the undersigned authwity, appmcd SCOW VIEIIIMA, personally known to 

me, who after IxAq duly mom, deposes and saya: 

1. I am V I  R&&nt and Chief FhCiarJ Officer of Southtm S r n ~  U d l i w  hc. 

('SSV). My busineai ad- is loo0 Color Place, Apopka, Florida 32703. 

2. I wbmit this Affidavit h support of SSU's Motion for Rcmnsidcration of the 

~ m h s i o a ' s  October 19, 1995 "Order Complyhg Witb Mandatt, R e q W g  Refund, and 

Dhp'hg of Joint Petition" (Qdtl").l 

3. As Vice President and Chief Financial Officer of SSU, I have supervisory 

xesponsibility for h m c M  records and reporting, cash management, budgeting, fmcid 

hecasting and planning, as wdI as financing(crodit matters, md as such am familiar with the 

facts and c h m s m c c s  set out in this m v i t  and in SSU's Motion f a  Reconsidemion. 

4. I haw mviewed tha Order and am familiar with the facts and circumstances 

sarmundbg that order, the relevant holdings of which ilppear to n q u h  SSU: 

'order NO. PSC-95-1292-FOF-WS. 

EXEIBIT C 



(a> to revise its final rates to reflect a modified stand alone rate structure and to 

implement such rates prospectively; 

(b) to refund with interest alleged overcharges to certain customers for the period 

"between the initial effective date of the uniform rate up to the date at which a new rate structure 

can be implemented",2 with no provision for recovery by SSU of the current refund expense 

incumd by virtue of the Order; 

(c) to adjust the Commission-prescribed modified stand alone structure rate to reflect 

base facilities charges for certain SSU service areas for WS-inch meters, despite the fact that 

customers in these service areas are supplied through 1-inch meters. 

I understand that SSU is required by the Order to calculate the refunds on the hypothesis 

that the modified stand done rate structure now required by the Commission was in effect since 

September 15, 1993 -- the date the uniform rate structure heretofore required by the Commission 

was made effective. 

5. I am also familiar with and have assessed the substantial adverse financial impacts 

that implementation of the refund directive contained in the Order will have on SSU -- impacts 

that were neither considered nor addressed in the Order. 

6. If SSU is required to implement refunds as required by the Order, without any 

corresponding provision to permit recovery of the extraordinary refund expense in future rates, 

SSU necessarily and inevitably will have been precluded from earning even the minimum rate 

of return authorized on SSU's investment devoted to serving its customers. Indeed, as I discuss 

below, SSU is not now, and for the period that uniform rates were in effect, has not been earning 

'Order at 8. 

2 



that minimum return on investment. The refunds mandated by the Order will compound this 

situation, with devastating impacts on SSU. 

7. On October 6, 1995, the Commission voted to deny SSU’s pending application for 

interim rate relief, which was and still is required if SSW is to have any opportunity to avoid 

lasses on its continuing operations in 1995, and to mitigate the serious difficulties now being 

experienced in meeting its obligations to lenders. 

8. According to the pro forma projections of rate base, revenues and expenses for the 

year ending December 31, 1995 that were prepared and filed by SSU in connection with its 

interim rate request, SSW’s projected 1995 return on equity would be 0.6% and -1.93% for water 

and wastewater operations, respectively. This equated to a projected 1995 negative return on 

equity for combined water and wastewater operations of -0.43%, before the imDacts of the 

refunds contemplated by the Order. 

9. As of the date of this affidavit, actual results are now available through the end 

of the third fiscal quarter of the 1995 projected period. Such results confirm the accuracy of 

SSU’s projections -- for the nine-month period ended September 30, 1995, SSU incurred a year- 

to-date loss on continuing operations of $254,703. SSU is incumng monthIy losses, incIuding 

$260,169 for the most recent month, September. 

10. Quite clearly, the denial of interim rate relief alone will cause SSU to incur losses 

on its continuing operations in 1995. This has impaired SSU’s ability to meet its debt covenants 

and attract the capital required to fund necessary construction and other ongoing capital 

rcqukmcnts on reasonable t e rn .  As a consequence of denial of interim rate relief, SSU has 

been placed on the private placement equivalent of a credit watch by its principal lending 

3 



93u 

institutions (sce Attachment A which contains copits of c m p d t n c e  from COB& and 

Sua& N . k  and my notification lerttr to SunBank dated September 21. 1995 referred to 

thtrtin). Cavenants in SSU's credit instruments require creditors to be notified of cyents that 

may haye marcrial adverse effect an SSU's flnancinl condition. As such, SSU has n o U d  its 

hdea of the denial of interim rate relief, the reversal of uniform tariffs, and the order for 

refunds exceeding $8 million. The lenders expmsed deep conccms over these devdopmcnts in 

view of SSU's ycar-&date net loss, and pmtax interest coveraga bchw 1.0 for the nine-mnth 

period, a level dassifled as nm-investment grade by rating agencies. Mo~ovcr, denial of inkrim 

rate relief done bas Efeatcd si@canc liquidity uncatainties and suiow doubts as EO whtthac 

SSU can Cootinuc tQ meet operating, conshwtion, and debt mice quircmtnts. AdditiomUy, 

SSU was hi the aal stages of negotiations with lenden for a back-up CrCXlit line and, b f o m  thc 

dtnial. of inkdm ratc: relief, had received a proposal under mms and ram beneficial to customers 

and dxuxholdm- TBa propma1 waq withdrawn by tbe prospctivt lender. Consequently, own 

More the substantial additional edvtxse impacts of the refmds required by the Order there 

misted a serious b a t  to the continued abiliity of SSU to m e t  its hancid obligations and 

maintain access to capital markets. 

11. The r W  requirement, if implemented as proposed with no provision for SSU lo 

mover *a mmiatcd refund expense, nlat#idly compounds these finaacia difflcuities. o ~ r  

confirm thac the refunds muired by the Ordet will axnaunt to appzimatdy $8.7 

wn. imiudiag adationd httrtsr of approximately %414,000. I should note that tha 0- 

qd SSU to compute and pay inkrest on the refund amounts, even though SSU at DO time 

had the w of "excess" customer funds, collections In exccss of SSU's Corxunisdoa-approued 

I 

4 
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rcvmue qircment .  If the Commission r a a f f i i  the Order on recoaaidmtion, and SSU is 

required to book this refund expense, X project an aggregate after-tax loss on cuntinUing 

OpCratiom of in cxcesa of $5 million €or 1995, which will w l p  out all of SSU's rttained 

earnings. 

12. I should note that even if the Commission were now to grant the full level ol 

htealm ratt r d i  sought by SSU, such S ~ Q P  would not be suMcia~t to m d v e  the financial 

difficulties and ~.~&css I have discusad. SSU bas b n .  advised by its primay bonding company 

(Saftca Surety) that it will be unable to obtain performance bonding for either interim rates or 

tho ordered rcfu~d, without parent'campany flopeka Group, XaCJ indomnifcarion (see 

AttschmEnt B which contains a COPY of correspoadencc fmm S a f e 0  Surety). In addition, as uf 

September 30,1995, SSU had unrestricted cash of 1esp than $0.6 million, and unused d t  lines 

of $5 million. Liquidity will deteriorate substantially in the fourth quarrat without interim rate 

telitf, m a b g  the ability to independently fund a cash refind in excess of $8 million doubtfU 

Comidcring both the principal and interest components of the refu~el8, the Order 

hss the  effect of h y h g  SSU tfie opportunity to recover more than $8,7 million of its legitimak, 

P k n t  and a p p v c d  costs as Mectad in the Itvenue ruphmmt determined by the 

COmmLSion, a dttumhatim that 1 am advised was not Uturbed by thc  viewing Court. The 

Ordm imposes a current expense and w h  requirement QII SSU that can be discharged (if at aU) 

OdY by cqital that is devoted to sbrvhg SSU's customers, aad by M e r  impahhg 

SSU'S fmanchI conditim. 

13. 

14. The Order contains no finding of irnpsudencc mismaaa$ant, or h c m n c e  of 

txcwisfva or masonable costs as a baais for imposing these liabilities on SSW. Zndeed, SSU 

5 



had done nothing more than proceed in good faith pursuant to the only course of action available 

P, 

to it to comply with the Commission's decisions and implement the rates and systemwide rate 

structure the Commission authorized. Therefore, reconsideration of the Commission's Order, 

with full knowledge of the financial consequence, is essential. f / 

SCOTT VIERIMA' 
Vice President and Chief Financial Officer 
Southern States Utilities, Inc. 

1 OFFKIAL NOTARY SEAL W N N A  L HENRY 
NmARY PUOUC STATE OF FtORlDA 

COYMWSION NO. cc21259s 
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SunBank, N.A. 
P.O. Box 3033 
Orlando, Florida 32802-3833 

November 2, 1995 

Mr. Scott Veriema 
Vice President, Finance and CFO 
Southern States Utilities, Xac . 
lo00 Color Place 
Apopka, FL 32703 

Dear Scott: 

I wanted to take an oppornrajty to respond to some of the issues raised in your letter of September 
21, 1995. 

As you can imagine, we see the recent vote of the Florida Public Service Commission (the 
TPSCn) to order refunds to certain. SSU customers as a cause for siwcant concern, particularly 
when combined without the offsetting right to collect "backbills" for those other customers who 
iriitially benefited from the d o r m  rate design h question. The probable negative impact of this 
decision on revenues and cash flow is a major credit issue fiom OUT standpoint. 

As you may recall, the finaI approval of SSU's 1993 rate case was an important consideration in 
SunTrust Bank of Central Florida's ("SunTrust" - you may recall that we recently changed our 
name from Sun Bank, N.A.) decision to approve various credit exposures for Southern States. Our 
further assumption of revenue levels driven by the rate smcture in the last case was also 
important in the methodology we used to price our various credit exposures to SSU. 

Finally, we are also very concerned about the likelihood of SSU's vioIafion of the yeax end 1 . 2 5 ~  
coverage test. Although we understand the reasons for the likely shortfall, we do view it as a 
serious event. 

Scott, as you h o w ,  SunTrust does value its relationship with Southern States Utilities. We look 
forward to on-going dialogue with you concerning these issues in the next several. weeks and 
montbs. 

First Vice President 

A SunTrust Bank 

- .. .. . - . .. . . . - .. -. . .. . ... . . 
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September 21,1995 

Cbristophtr J. Aguilar 
SunBank, N.A. 
200 S. Orange Avenue 
Orlando, Florida 32801 

RE: Recmt Florida Public Service Commission (FPSC, the “Commission”) 
Action on Florida First District Court of A p p d  (FDCA, the “Court”) 
Elrmand Order Of Dwkd NO. 920 199-WS. 

TO d r m  our telephone conversation of September 13, 1995; the.FpSC vo td  5-0 at its regularly 
scbtdulcd agcnda confwtncc of September 12, 1995 to order refunds (within 90 days of wrhtcn 
ordcr) to SSU‘s customers whose rates were higher under the unifonn h i g n  approved by the 
(htunksion in September of 1993, than those rates would have been under a modifid separate 
fhcilify design. This vote was in response to a FDCA ruling in April of 1995 that found the 
Commission erred in its implementation of uniform rates prior to a &ding that SSU functions as 

Althou& the exact amount of the potential refund won’t be hown until September 26,’ 1995, SSU 
estimattS the amount to be $8 xnihon. SSU intends to request reconsidedon; and if tbat fails, to 
initiate court appeals on various grounds including the facts that; SSU implemcntd a Commission 
approved rate design, that refunds Without backbills arc con- to the accepted r ~ t n u t  neutrality 
of rate desi@ disputts, and that such an adon constitutes rmoactive xatemakiq. It should also 
be nottd that the Commission’s action was in opposition to the primary recommendation of their 
own lad staff, and that in June the Commission confirmed, in separate formal proceedings, that 
SSU hction as one system. 

~ n t  State-Widt ‘‘S~~HXI’’. 

I do not expect this issue to be resolved in 1993, but will keep you advised of further developments 
and forward a copy of the written order when received in early October. 

On another note, as we had discussed at our Letter of Credit cIosing, we do not expect to meet the 
ycarcnd coverage ttst of 1.25:l.OO in our Revolver and LOC Agreements. Continutd heavy 
rainfatl has suppressed irrigation relattd h a n d  compared to plan. Per your request, we 
conthud to covenant that ratio in our Muter LOC Amendmen& and will formaIly request a 

31, 1995 M date. 

Soott W. Vierima 
Vice President Finance and CFO 



Ncvember 1 ,  1995 

M r .  Scott Vierlma 
C h i e f  Financial O f f l c a r  
Southern  Statss Utilities 
1000 Color Place 
Apopka, F I or 1 de 32703 

RE: Dacket d920199-WS 

D e e r  M r .  Vierime, 

I t  Is my understanding t h a t  the  Public Servtce Commissicn 
1s reqestlng an  i n c r e a s e  for bond X5723795 fram 83,000,000 
to  approximately 98,000,000. Plossu be advised t h a t  any 
requested I n c r e a s e  i n  t h e  c u r r e n t  bond will r s q u i r e  t h e  
indamnity of yaur psrsnt company, Topeks G r o u p ,  I n c ,  
Addltionelly, a p r e m i u m  incruase i s  no t  an acceptable s u b -  
stitute f a r  p a r e n t  company indemnification a t  thls,time. 

I f  yau h a v e  any q u e s t l o n s ,  pleasi call. 

Sincerely, 

O r r w  Meadows on b e h m  David Pat t a n  
S a f e c o  Surety 

cc: M a r k  W .  Edwards 
McGriff, Se i b r l s  & Willlemr 

ATTACHMENT E 



BEFORE THE 

IN RE: Application 
UTILXTIES, INC. 

BEFORE : 

PROCEEDING: 

ITEM m E R :  

DATE : 

P U C E  : 

REPORTED BY: 

FLORIDA PUBLIC SERVICE COMMISSION 
TALLAHASSEE I FLORIDA 

f o r  a rate increase by SOUTHERN STATES 

DOCXET NO. 920199-WS 

CHAIRMAN J. TERRY DEASON 
COMMISSIONER SUSAN F. CwllRK 
COMMISSIONER LUIS J. LAUREDO 
jCOMMISSIONER J U L I A  L. JOHNSON 

'AGENDA COfiFERENCE 

25A** 

November 23,  1993 

106 Fletcher Buflding 
Tallahassee, Florida 

JANE FAUROT 
Notary Public in and for the 
State of Florida at Large 

ACCURATE STENOTYFE REPORTERS, INC. 
100 S- COURT 

TAILAHASSEE, FLORIDA 3 2 3 0 1  
( 9 0 4 )  878-2221 

EXHIBIT D 

ACCURATE STENOTYPE REPORTERS, INC. 
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MR. H O F F W :  

5 2  

I f  w h a t ,  if the interim rates  a r e  

imp I erne n t ed ? 

CHAIRMAN DEASON: We have before us the question 

of whether we are going to vacate the stay 01: n o t .  

Regardless of whether the stay is vacated or not, 

Southern S t a t e s  going to receive the same dollar of 

revenue from i ts  customers? 

is 

MR. HOFFMAN: There is a difference. 

CHAIRMAN DEASON: There is a difference, because 

if t h e  s t a y  is vacated what  rates will you collect? 

MR. HOFFHAN: The f i n a l  rates,  which subject to 

check, Mr. Chairman, amounts to a rate increase of 

approximately $6.7 m i l l i o n .  

is enforced, if it‘s n o t  vacated and you then go to o u r  

revised i n t e r i m  rates, I believe that, subject to 

check, t h a t  revenue requirement is at 6 . 4  million, 

It’s a different number. But I would reiterate to y o u  

that we do not believe there is any d i s c r e t i o n  and that 

the mle is mandatory. 

ques t ion ,  Mr. Chairman. 

A n d  if the automatic stay 

But that’s my answer to your 

C H A I W  DEASON: Let me ask you this. If t h e  

stay is vacated, do you agree that Southern S t a t e s  is 

p u t t i n g  i t s e l f  at r i s k  to make those customers whole 

whose rates are higher  under statewide rates? 

MR. HOFFMAN: No, I don’t. But I don’t t h i n k  that 

ACCUMTE STENOTYPE REPORTERS, INC. 
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5 3  

the Commissian needs to reso lve  that issue today. 

Because fn o u r  opinion, Mr. Chairman, we believe that 

on a rate structure appeal, where w e  are implementing 

t h e  rates authorized by t h e  Commission, Fn an appeal 

which would be strictly revenue neutral, that the 

Company does n o t  place i t s e l f  at risk. However, Lf we 

are wrong in that position, and t h e  first District 

C o u r t  of Appeal reverses the Commissfon, there will be 

a corporate undertaking or a bond on file with t h i s  

Commissfon to protec t  the  customers in t h o  event w e  are  

wrong. 

CHAIRMAN DEASON: Now, is that p r o t e c t i o n  j u s t  f o r  

the difference in revenue amounts and n o t  

customer-specific? 

MR. HOFFMAN: I think it could be taflored by the 

Commission, Mr. Chairman. 1 th ink  that the Staff 

recommendatfon recommended a bond amount which would 

protec t  the customers of the systems who are currently 

paying higher rates under the uniform rates. 
" 

CHAIRMAN DEASON: Well, do you agree that if t h e  

stay is vacated there are going to be customers that 

are going to be paying more under statewide rates? 

MR. HOFFMAN: Yes. 

CHAIRMAN DEASON: And if t h e  s t a y  is vacated and 

the appeal  is success fu l  on COVA and C i t r u s  County's 
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part, you're saying t h e r e  is n o t  going to be a refund 

to those customers who are paying more? 

MR. HOFFMAEI: Our  position that we have taken, Mr. 

Chairman, is that there is n o t  a refund. And I think I 

have already explained to you why. Hut what I ' m  saying 

to you Ls we do not dispute, particularly now t h a t  

Public Counsel has filed an appeal and they  are going 

to put revenue requirements at i s s u e ,  we do n o t  dispute  

t h e  need far corporate  undertaking or bond at this 

point of this proceeding and w e  are willing to make 

sure that ft's posted. 

CHAIRMAN DEASON: But that is a question of 

overall revenue requirements, n o t  customer-specific 

rates? 

MR. HOFFMAN: That's correc t .  

CHAIRMAN DEASON: Does Statf agree with that? 

MS. BEDELL: Yes .  

COMMISSIONER CLARK: Surely this has come up 

before where w e  have had a rate design at issue. 

ft's not come up, maybe n o t  in water and sewer. 

Maybe 

MR. WXLLIS: Commissioners, I can't remember in 

the p a s t  where we had a rate design at issue after the 

final decision of the Commission. 

COMMISSIONER CLARX: Well, the fact of the matter 

is it's n o t  at all clear as to whether or not there  

. .. . 
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would be a refund f o r  those p e o p l e  who overpaid based 

on -- who would pay more under statewide rates than 

stand-alone. 

MR. WILLIS: That's cor rec t .  

COMMISSIONER CLARK: It's not at all clear that it 

just wouldn't be from a going-forward standpoint that 

you would address the rates ,  and the rates that were in 

effect is water under the  bridge. 

MR. WILLIS: I agree with you, Commissioner, it's 

no t  clear at a l l .  

COMMISSIONER JOHNSON: So how do we make t h e s e  

people whole? Or we can't. 

MR* WILLIS: Well, Commissioner, I think if there 

is protection in place, whether it be a corporate 

undertaking or a bond, which we are recommending a 

bond, those customers will be held whole. I mean, if 

someone in the f u t u r e  dictates that those customers who 

are paying more now under uni form rates than they would 

be under stand-alone are deserving of a refund, then 

those customers would receive a refund with interest .  

COMMISSIONER CLARK: That's the part that's n o t  

clear, that w e  have never addressed before when it's an 

issue of money between customers and not the averafl 

revenue what you do. 

MR. WILLIS: (Indicating yes.) 

ACCURATE STENOTYPE REPORTERS, INC. 
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MR* HILL: The customers are going to be 

protected. There is n o t  a doubt in my mind about that. 

It's the Company that's g a h g  to be at r i s k ,  and I 

won't try to drag this out to explain it, 

COMMISSIONER CLARK: B u t  1 th ink t h a t  Commissioner 

Johnson is correct, is that the customers as a whole 

are protected, but not individual customers t h a t  under 

statewide rates are paying more than they would under 

stand-alone. 

MR. HILL: I believe that if the courts say -- 
COMMISSIONER CLARK: A bond doesn't address that 

at a l l .  

MR* H I L L :  I understand. And i f  the courts say 

that you cannot do what you have done, then you have 

got  to go back to a syatem-specific rate and revenue 

requirement. That's where you have ta go, there is no 

other place to go. And we may end up arguing w i t h  the 

utflfty over refunds, but there isn't a doubt i n  my 

mind that if we are reversed on that and have to redo 

it, they have collected money they should not have 

collected and ft w i l l  have to be refunded. And the 

Company will end up on the s h o r t  end of it. 

COMMISSIONER CLARK: Well, they have collected 

money they should have recovered from the wrong people. 

MR. HILL: Absolutely, and they will have no way 

.. . - 
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to go back to the,right p e o p l e  and collect t h o s e  funds. 

COMMISSIONER CLARK:  Unless you do an adjustment 

on a gofng-forward b a s i s  to remedy t h a t ,  but I'm n o t  

sure you can. 

CHAIRMAN DEASON: And what Mr. Hoffman is saying, 

it's h i s  opinion that the Company is not putting itself 

at r i s k ,  ft does not have t h e  lfability to make the 

custorner-specific whole. Their only requirement is to 

make customers as a general body of ratepayers whole. 

That is, if they have collected more total revenue than 

what they are authorized as a result of the final 

decision on appeal ,  they are liable f o r  that, but they 

are no t  liable to make specific customers whole. 

MR. HILL: And while that's an interesting 

argument, f think that if fndeed we are overturned by 

the courts, then the revenue requirements f a l l  o u t  on a 

system-specific basis, and I. think the Company will be 

on shaky ground w i t h  that argument and will lose money. 

MS. BEDELL: May f make a suggestion? Sn terms Of 

t r y i n g  to make a determination of what t h e  Company may 

have to do in terms of a refund, under both the 

appellate rule on stays -- ft provides t h a t  you can s e t  

conditions for t h e  stay, or for vacating t h e  s t a y  it 

would seem to me. If you set a conditfon related to 

how, you know, the end result when the appellate c o u r t  
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quickly as possibre. What’s your pleasure? In other 

wards, let‘s move along one w a y  or the  other. 

COMMISSIONER C L A M :  Mr. Chairman, I don’t see 

that we have any discretion, and I agree with 

Commission S t a f f  on this p o i n t .  X t h i n k  w e  s e t  o u t  t h e  

rules that indicate that a posting of a bond will allow 

us a vacatfon of the stay, and as Mr. Hoffman pointed 

outt the Commission order, which d i d  concern me, only 

provided f o r  a stay of refund of the interim rates, it 

wasn’t with respect to t h e  implementation of the rates.  

And f o r  that reason I would move Staff on a l l  three 

issues. 

COMMISSIONER JOHNSON: Second, 

Let me state right now that I’m going to vote against 

the motion.  I am persuaded by the argument that we axe 

moving I n t o  a new area here where there are differences 

between rates for different customers in dffferent 

areas, and that in my o p i n l o n  w e  ahould keep t he  s t a t u s  

P o ,  which are i n t e r i m  rates, and let the court give 

t h e  guidance to t h e  Commission that it sees fit.  f 

- 

don’t see where -- even though there is going to be a 

bond posted,  it’a n o t  going to be for the purposes of 

making individual specffic customers whole, it’s going 

to be for t h e  purpose of making customers as a total 2 5  

ACCURATE STENOTYPE REPORTERS, INC. 
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rate paying body whole. 

crux of this appeal ,  so  1 would oppose that, nut, 

a n p a y ,  we have a rnotfon and a second -- 

And that's really n o t  t h e  main 

COMMISSIONER CLARK: Mr. Chairman, can I j u s t  a s k  

a question? The concern I have fs the fnterim rates 

don't generate the rates that we concluded they were 

entitled to. I mean -- 
CHAIRMAN DEASON: The i n t e r i m  rates, what are the 

differences between the interim rates and t h e  final 

rates that have a statewide r a t e  structure? V e r y  

minimal, is I t  n o t ?  

MR. TWOMEY: They generate mors, Mr. Chairman. 

CHAIRMAN DEASON: That's what f thought.  I 

thought it was either minimal or it either generated 

more. What's the casef Mr. Hoffman? 

MR, HOFFMAN: My understandfng is that as rev i sed ,  

the i n t e r i m  rates as revised after Commfssfoner Clark's 

motion f o r  reconsideration is a t o t a l  revenue 

requirement increase of 6 . 4  million as opposed to 6 . 7  

million final rates.  

COMMISSIONER CLARK: Which is the f i n a l  rates? 

MR, HOFFMAN: Yes. 

CHAIRMAN DEASON: I consider that di€forence to be 

pretty inconsequential given t h e  magnitude of the real 

fssue, whfch is t h e  rate structure involved. I would 

ACCUFATE STENOTYPE REPORTERS, INC. 



BEFORE THE FLORIDA PUBLIC SERVICE COEWISSION 

In re: Application of 
Southern State U t i l i t i e s ,  
Inc. and Deltona Utilities, 
Inc. f o r  Increased Water and 
Wastewater Rates in Citrus, 
Nassau, Seminole, Osceola, Duval, 
Putnam, Charlotte, Lee, Lake, 
Orange, Marion, Volusia, Martin, 
C l a y ,  Brevard, Highlands, 
Collier, Pasco , Hernando , and 
Washington Counties. 

Docket No. 920199-WS 

F i l e d :  November 2 7 ,  1995 

MOTION OF SOUTHERN STATES 
UTfLITIES INC. FOR 

LEAVE TO FILE REPLY AND PROPOSED REPLY 

I. MOTION FOR LEAVE TO FILE REFLY 

Pursuant to Rule 25-22.037 ( 2 1 ,  Flor ida  .Administrative Code, 

Southern State Utilities, Inc. ("SSU") hereby files its Motion for 

Leave to File Reply, along with i ts  proposed Reply, to certain "Re- 

sponses'll to SSU's November 3 ,  1995 Motion for Reconsideration of 

Order No. PSC-95-1292-FOF-WS in this proceeding. 

SSU respectfully submits that good cause exists to grant this 

Motion for  Leave to File Reply, and f o r  Commission consideration of 

SSU's Reply ,  for each of the  following reasons: (1) the  Responses 

raise and rely upon matters neither considered nor discussed by t h e  

Commission in t h e  October 19, 1995 O r d e r ' ;  ( 2 )  these matters could 

'Responses of C i t r u s  County Board of County Commissioners, 
& a. ( l ' C i t r u s  County1'), Sugarmill Woods Civic Association, 
Inc .  ItfiSugarmill Woods") , and Office of Public Counsel ( l l ~ ~ ~ f l )  . 
By separate Response of even date herewith, SSU responds to the  
Motion to Strike filed by Sugarmill Woods Civic Association, Inc .  

20rder No. PSC-95-1292-FOF-WS ("Order Complying With 
Mandates, Requiring Refund, and Disposing of Joint Petition") 
( the "Refund Order") . 



not reasonably have been anticipated and addressed in SSU's Motion 

for  Reconsideration; ( 3 )  as t h e  party having the  ultimate burden of 

persuasion on t h e  relief requested in the  pending Motion for Recon- 

sideration, and given the significance and uniqueness of the issues 

presented, SSU should be accorded a full and fair opportunity to 

reply on matters raised in opposition to reconsideration of the  

Refund Order; and ( 4 )  basic considerations of due process and 

reasoned agency decision-making warrant acceptance and considera- 

tion of t h e  Reply tendered herewith. 

11. REPLY 

The arguments advanced and matters raised in the Responses 

provide no valid basis f o r  denial of the relief requested in SSU's 

Motion for Reconsideration. 

1. At the outset, it is important to recognize that the 

Responses either affirmatively recognize or do not seriously 

dispute the  following significant matters and governing pr inc ip les  

of law: 

the I993 Final Order  established and t h e  C i t r u s  County 
C o u r t  affirmed SSU's j u s t ,  reasonable, and compensatory 
combined revenue requirements at some $26 million annu- 
a l l y ,  and those determinations have become the  law of the  
case under well settled principles of Florida law;3 

under the i n t e r i m  ra tes ,  which w e r e  superseded by the 
Commission's uniform rate s t ruc tu re  rates, SSW would not  
have had. a realistic opportunity to recover the revenue 
requirements found lawful in the 1993 Final Order; 

taken as a whole, the circumstances leading to lifting of 
the  automatic stay in December 1993, including (1) SSU's 
clear statements t h a t  the purpose of a bond was to Secure 

'SSU's Motion f o r  Reconsideration at 3 ,  17-21. 
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customer refunds i f  the Company's increased revenue re- 
quirement was successfully challenged on appeal, not  t 
secure reflinds in the  event. the Commission's rate stSue? 
cure chanse was overturned,  and ( 2 )  the record of t h e  
Commission's deliberations at the November 23, 1993 Oral 
Argument and Agenda Conference and t he  Order Vacating 
Stay, a l l  support SSU's position that t h e  Commission d id  
not predetermine the  result s e t  out in the  Refund Order 
and SSU did not "waiveit or otherwise relinquish i t s  
r i g h t s  to a fair and even-handed remand remedy t h a t  d i d  
not involve a penalty to SSU or a confiscation of its 
property ; 

" [ t l h e  Commission's adoption of statewide uniform rates 
explicitly rejected the  company's own rate proposalsi1,' 
thereby eliminating the  option to recover authorized 
revenue requirements via the m c s d i f  ied stand-alone rate 
structure proposed by SSW; 

as expressed by t h e  Court in Tamiami Trail T o u r s ,  I n c .  v. 
Railroa d Cnmmissioa, 174 So. 451 IFla. 19371, the  effect 
of t he  Court's remand was to afford the Commission the  
opportunity and authority to return the parties to their 
former positions, preserving all. the rights and options 
they  had prior to imposition of t h e  uniform ra te  struc- 
ture in the  1993 Final Order; 

the prospective refund/recoupment plan proposed by SSU is 
the onlv remand remedy before the Cornmission that, as 
nearly as practicable in the circumstances of this case, 
will place the p a r t i e s  in the positions they would have 
a t t a ined  had the Commission adopted t he  basic rate 
structure prescr ibed in the Refund Order at the  time it 
entered t h e  1993 Final O r d e r ,  without economic penalties 
or windfalls to any affected interest; 

0 By engrafting an entirely new base f a c i l i t i e s  charge 
(BFC) on t h e  Refund Order for some service areas, the 
Commission has imposed on SSU an unwarranted (and,  we 
t r u s t ,  unintended) additional refund liability and 

Instead, t h e  Responses fall back on a combination of (1) mischar-  

ongoing rate deficiency of some $105,000 annually. S 

acterizing the Commission's Refund Order and the deliberations 

leading thereto, (2) materially distorting SSU's arguments and 

40PC Response at 4 .  

'SS'IT's Motion f o r  Reconsideration at 35-37. 
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prospective refund/recoupment plan, ( 3  1 misstating relevant, ir- 

refutable  facts, ( 4 )  improperly interjecting irrelevant "factoidsl' 

t h a t  have no logical or equitable bearing on the  proper disposition 

of the  issues presented, and ( 5 )  placing reliance on inapposite 

precedent. Nothing in the Responses6 warrants denial  of t h e  relief 

requested by SSU in its Motion f o r  Reconsideration. 

2. OPC (Response at 2-3) seeks to summarily dismiss several 

of SSW's positions by suggesting, variously Ii) that SSU's 

contention that the Refund Order nullified t h e  revenue requirements 

found lawful in the 1993 Final Order represents merely SSW's "slant 

on t h e  result," (ii) that the  Refund Order's disregard of SSU'S 

precarious financial situation constitutes merely "an evaluation of 

alternatives with which SSU disagrees," (iii) that SSU's concerns 

regarding the Commission's apparent conclusion t h a t  t h e  

"retroactive ra te  making" doc t r ine  bars an equitable, even-handed 

remedy on remand can be explained away as a "simple disagreement 

w i t h  the result," and (iv) that t h e  Refund Order cannot be 

reconsidered because it constitutes "agency action taken within a 

range of options." There is absolutely no merit in such sug- 

gestions. 

First, a review of both the  t r ansc r ip t  of the September 12, 

1995 Agenda Conference and the Refund O r d e r  evidences no indication 

t h a t  t h e  Commission w a s  aware t h a t  imposition of a one-sided refund 

%itrus County (Response at 1) adopts OPC's Response, and 
both Citrus County and Sugarmill Woods repeat variations on O X ' S  
arguments. Accordingly, SSU's replies to OPC's Response should 
be taken to encompass the similar arguments of Citrus County and 
Sugarmill Woods. 

- 4 -  



requirement would vitiate, sub sile n t i o ,  both t he  revenue require- 

merits it had established in the  1993 F i n a l  Order and the  Citrus 

countv Court's affirmation of the lawfulness of those revenue re- 

quirements. Clear Florida authority on t h e  l a w  of the case 

doctrine demonstrates t he  error in any such agency 7 action. These 

documents also show that t he  Commission did not give reasoned 

consideration to SSU's financial situation when it issued the R e -  

fund Order, a clear violation of its basic regulatory responsibili- 

ties under the circumstances.' Second, SSU' s Motion f o r  Recon- 

sideration (at 21-24) explained why provision for recoupment of 

c u r r e n t  extraordinary refund expenses would not constitute im- 

permissible retroactive ratemaking. It is ludicrous to suggest 

t h a t ,  by bringing to the Commission's attention the Refund Order's 

apparent misperceptions regarding t h e  nature, validity, and effect 

of a prospective remand remedy, SSU is merely quibbling with  'Ithe 

result," and should therefore be denied the opportunity to seek 

'OPC's alternative assertions that the law of the  case 
concerning SSU's authorized revenue requirements is 'lcompletely 
defeated by t h e  proscription against retroactive ratemaking", or 
that the Cornmission gave "full effect" to the  l a w  of the  case by 
affording SSU Iqa fair opportunity to earn the intended return on 
equity" in t h e  remand remedy, are wrong as a matter of fact and 
erroneous as a matter of law. The Commission cannot lawfully 
discharge its responsibilities on remand by ignoring or failing 
t o  give balanced consideration to the known financial "end 
results" of its orders. SSU's Motion f o r  Reconsideration at 6, 
4 3 - 4 4 .  The I t future"  is now; and all of the  financial 
consequences and impacts of a remand remedy are current and 
prospective, as are the elements of SSU's proposed 
refund/recouprnent plan, which does not involve Iqback-bill ing" on 
any prior customer consumption. OPC's verbal gymnastics cannot 
alter these  facts. 

'SSU's Motion f o r  Reconsideration at 5 ,  9-11. 
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reconsideration.' Finally, a review of the September 12, 1995 

t r ansc r ip t  and the  Refund Order indicates  t h a t  the  Commission did 

not have before it, and hence could not  make a full and fair 

evaluation of, the complete "range of options" available on remand 

from the Citrus Co untv decision. 

For these reasons, SSU's Reconsideration Motion does not con- 

stitute an improper attempt to reargue issues adequately considered 

and ruled upon by the Commission. Instead, SSU's Motion f o r  Re- 

consideration is confined to important matters of fact and law 

overlooked or mistakenly construed or applied - -  matters t h a t  are 

entirely proper to bring to the Commission's attention at t h i s  

j u n c t u r e .  Diamond C ab Co. of Miami v. Kinq, 146 So. 2d 8 8 9 ,  891 

(Fla 1962). 

3 .  OPC also improperly resorts to distorting SSU's arguments 

and inischaracterizing the i n t e n t  and import of SSU's actions. F o r  

example, a f t e r  conceding t h a t  EtJhe Commission's adoption of , . .  
uniform rates explicitly rejected the  company's own rate  pro- 

posals," OPC suggests (Response at 4) that SSU was "free to contest 

this adverse action" and t h a t  SSU abandoned Ifits own r a t e  pro- 

posals", "embracedlf or "endorsed" the Commission's uniform rates, 

and therefore should now be deemed to have voluntarily assumed the 

'In a similar vein, OPC suggests (Response at 3 )  t h a t  SSU 
takes  issue with the Refund Order's one inch meter 
adjustment merely because the Company "would prefer a different 
base facility charge" for certain service areas. The facts  and 
circumstances pertinent to this aspect of the Refund Order 
present a classic case for reconsideration, rather t h a n  a m e r e  
choice between equally valid results. &g SSU's Motion f o r  
Reconsideration at 3 4 - 3 7 .  

-6- 



en t i r e  "risk" of appellate reversal of that rate structure. OPC'S 

arguments are based on a fundamental misunderstanding of a public 

utility's interests in t h e  ratemaking process. When a water 

company like SSU files for an increase in its rates, the company's 

overriding interest is in achieving recovery of the revenue 

requirement it believes is just and reasonable. Matters of rate 

design and rate structure are secondary considerations so long as 

the company is afforded a reasonable opportunity to recover i ts  

allowed revenue requirement under  any reasonable range of rate 

design/rate structure options. That is precisely what occurred in 

this case. SSU sought recovery of increased revenue requirements 

and proposed to recover its c o s t s  through a modified stand alone 

rate structure t ha t  represented a measured, gradual movement toward 

uniform rates. The Commission approved SSU revenue requirements of 

some $26 million, but re jec ted  SSU's proposed rate structure, 

replacing it with a uniform rate structure. The Commission's 

uniform rate structure afforded the Company a reasonable oppor- 

tunity to realize t h e  $26 million of revenue requirements t ha t  t h e  

Commission had authorized. Accordingly, SSU had no logical or 

factual basis f o r  contesting the commission's rate structure on 

reconsideration or appeal. 

Moreover, by the time the  automatic stay became effective, the  

uniform rate structure rates were the gnlv rates available to SSU 

that would provide t h e  Company w i t h  an opportunity to realize i t s  

- 7 -  



authorized revenue Accordingly, OPC's theory that 

ssu should now be found to have relinquished its rights because it 

should or could have sought reinstitution of t he  wholly inadequate 

i n t e r i m  rates solely to revert t o  a Commission-rejected rate 

structure t h a t  might avoid po ten t i a l  refund liability is wrong.lI 

The notion t h a t  a voluntary llwaiver" or llassumption of risk" can be 

found because SSU ltembraced" or "endorsed" the Commission's uniform 

rate structure is pure hokum.13 There is no greater merit in OPC's 

l0No par ty  has suggested, nor could t h e y ,  t h a t  having 
rejected SSU's modified stand-alone rate s t ruc ture  and prescribed 
uniform rates bv f inal order, the Commission would even en te r t a in  
a request bv SSU to recover its authorized final revenue 
requirements under t he  rejected r a t e  structure. 
disputed, nor could they, that the  interim rates, as finally 
revised, were designed to produce annual revenues some $400,000 
less than t h e  revenue requirements found compensatory by the  
Commission. &g SSU's Motion for Reconsideration at 31. More- 
over, since t h e  i n t e r i m  rates had been superseded by the uniform 
rates almost one month before the automatic stay of t h e  1993 
Final O r d e r  took effect, those rates w e r e  not a viable 
alternative in any event. u. at 30-31. 

Na par ty  has 

"The fallacy in such arguments is that, under OPC's legal 
theories, such action would be ineffective to protect  the 
Company from having to make refunds if, on remand, the  Commission 
chose to implement any rate structure change not advocated by the  
parties,  as i t  effectively d id  in t h e  Refund Order by engrafting 
a novel base facilities charge on rates for  certain service 
areas. As SSU has shown, imposition of the new base f a c i l i t i e s  
charge alone creates a $105,000 annual revenue deficiency. Ssu 
Motion for Reconsideration at 3 4 - 3 6 .  

" N o r  does the fac t  that SSU supported the  Commission's rate 
structure on appeal or in a subsequent proceeding mean t h a t  the 
Company should now be held to have "assumed the risk" of judicial 
reversal of t h e  Commission's ra te  structure. T h e  Commission must 
remember that the appellants were seeking to reinstate a stand 
alone rate structure t h a t  was fundamentally at odds with the  
integrated nature  and operation of SSU's water and wastewater 
service. Thus, of t h e  t w o  contending rate structures on appeal, 
the Commission's uniform rate structure was more closely attuned 
to the goals of SSU's own modified stand alone methodology and 
t h e  realities of its operations. 

- 8 -  



related claim (Response at 4 )  t h a t ,  by implementing the Corn- 

mission's uniform r a t e  structure, = placed i t s e l f  "in the  same 

position as any other utility which defers to the  Commission to 

fash ion  rates"13 and must necessarily bear the risk t h a t  the  

Commission-prescribed uniform r a t e  structure "would fail appellate 

scrutinyn. OPC disregards the  significance of City of Plant Citv 

v.  Mann and comparable cases. See SSU's Motion f o r  Reconsideration 

at 2 3 - 2 4 ,  32-33. In sum, the  Commission and other agencies have 

adopted appropriate measures and remedies to assure that regulated 

utilities are not subjected to revenue undercollections solely 

because an agency-promulgated rate structure is overturned on 

appeal. Contrary to OPC's unsupported assertions, other utilities 

have not routinely been required by the  Commission or other 

agencies to act as sureties of agency-imposed rate structure 

policies or initiatives. Indeed, the Commission's f a i l u r e  to adopt 

a remand remedy t h a t  affords SSU the  same basic t r ea tmen t  provided 

other  regulated utilities vis-a-vis recovery of authorized revenue 

requirements in these circumstances is itself an independent ground 

for rescinding the Refund Order's one-sided refund requirement. 

4 .  OPC (Response at 3 ,  8 (n. 3 )  1 contends t h a t  SSU's pro-  

spective refund/recoupment plan would "give CSSUI more protection 

that it would have had if t h e  uniform statewide rates had been up- 

held on appeal." SSU assumes t ha t  OPC's claim is based on a 

misunderstanding of SSU's proposal and not an intentional d i s to r -  

I3Such mischaracterization of SSU's position f l i e s  in the  
face of OPC's admission (Response at 4) t h a t  l f [ t lhe  C o r n m i s s i o n  
_ . .  explicitly rejected the  company's own rate proposals.If 
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tion thereof.  In either event ,  the  claim is entirely erroneous. 

The refund/recoupment plan is prospective only in i t s  operation and 

effects - -  it begins with the  current refund expense occasioned and 

determined by the Refund Order (or any modification thereof on 

reconsideration). To the extent that t h e  uniform rates charged to 

customers during p r i o r  periods f a i l e d  to produce aggregate revenues 

equal to SSU's Commission-approved revenue requirements, or f a i l e d  

to recover the actual costs prudent ly  incurred by SSU to provide 

senrice, the refund/recoupment plan does compensate ssu f o r  

those deficiencies." Fur the r ,  the  refund and recoupment features 

of SSU's plan are designed and will be implemented to disburse and 

recover only  those amounts s p e c i f i e d  by t h e  Commission in its 

remand remedy. Hence, factors t h a t  cause or result in prospective 

differences between SSU's costs to serve and base rate revenues are  

not treated or compensated for  in the refund/recoupment plan. For 

these reasons, there is no logical or factual foundation f o r  OPC's 

suggestion that the plan Contemplates or provides protection from 

the  normal ongoing risks to which any regulated utility is exposed. 

5 .  OPC (Response at 6, 12) charges that SSU's Motion f o r  

Reconsideration should be rejected because the  Company f a i l e d  to 

avail itself of Rule 25-22.061 ( 2 )  and " thereby  f o r f e i t e d  any claim 

of harm from having to refund overcharges." OPC's purely pro-  

cedural objection would improperly deny SSU t h e  substantive con- 

sideration t ha t  i t s  Motion for  Reconsideration is due, and should 

"In fact, SSU has been experiencing continuing losses ,  
under rates that are not sufficient to recover its ongoing cost 
of service. Sgg SSU's Motion for Reconsideration at 44. - 
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be rejected for  t h a t  reason alone. In any event, OPC'S argument is 

based on a complete misreading of the  Commission's Rule. The 

specific provision cited, Rule 25-22.061 ( 2 1 ,  is available to Ita 

party seeking to stay a final or nonfinal order of t he  Commission 

pending judicial review.vi Since SSW was not a party seeking 

judicial review of t h e  1993 Final Order or t h e  party seeking to 

stay t h a t  Order, the cited provision of the Rule did not apply to 

ssu. 
6 .  As support for OPC's contention that implementing SSU's 

prospective refund/recoupment plan  would violate established 

ratemaking principles, OPC relies on a number of court decisions 

t h a t  either do not stand for the  proposition cited or simply have 

no application to the  f ac t s  of t h i s  case. For example, citing 

Ytilities O w r a t i n s  Co. Inc, v .  Kinq, 143 So. 2d 8 5 4 ,  859 ( F l a .  

19621, OPC contends (Response at 8 - 9 )  t h a t  t h i s  is simply a case 

where "the utility itself breaks the link between rates and revenue 

requirements. I' Nothing could be f u r t h e r  f rom t h e  t r u t h .  Utilities 

m a t i n a  Co. involved a f a c t u a l  situation where the  utilitv vol- 

unta r i l v  soug ht a rate increase t h a t  could not provide a fair 

return. 143 So. 2d. at 8 5 5 .  That cer tainly is not the case here. 

From t h e  outset SSU sought, t h e  Commission approved, and t h e  Court 

unequivocally affirmed revenue requirements for SSU that were 

calculated to provide a fair r e tu rn  on investment. Accordingly, 

Utilitiea meratins Co, has no legitimate application to the  facts 

of this case. 
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OPC'S reliance on City of Miami v. Flor ida  Public Service 

Commission, 208 So. 2d 2 4 9  ( F l a .  1968) also is misplaced.15 That 

case stands f o r  t h e  proposition that, once a utility has final 

rates established by the  Commission, the Commission is without 

authority to order a retroactive reduction in such final rates for 

any period p r io r  to t he  date it makes appropriate findings t h a t  the 

utility's existing rates are excessive and fixes n e w ,  prospective 

rates t h a t  are j u s t  and reasonable. 2 0 8  So. 2d 259-60.16 That is 

''The decisions in Westwood Lake, fnc. v.  Rad e County, 2 6 4  
So. 2d 7 ( F l a .  1972) and Keystone Water Co. v.  Bevis, 278 So. 2d 
6 0 6  (Fla. 19733 add nothing t o  OPC's argument (Response at 12). 
Indeed, those decisions support SSUrs position t h a t  the Refund 
Order effected an unconstitutional taking of SSU's property, 
s!zs, K(2vs  tone,  2 7 8  So. 2d at 608-09. 

The reasons why t he  decision in Gulf  Power Co. v. Cresse, 
410 So. 2d 4 9 2  (Fla. 1982) does not bar implementation of SSU's 
prospective refund/recoupment plan are fully explained in SSU's 
Motion for  Reconsideration (at 22, n. 20) and need not: be 
repeated here. In addition, OPC's argument on t h i s  score is a 
red herring. In G u l f  Power Co., t h e  Court affirmed the 
Commission's decision to limit prospective application of the 
u t i l i t y ' s  new rates t o  meter readings taken on or after t h i r t y  
days following t h e  effective date of t h e  n e w  rates. The 
Cornmission reasoned, and the Cour t  agreed, that to allow the  new 
rates to be applied to meter readings made on the  day following 
the end of the  suspension period would "result in billing of 
energy consumed before the end of t h e  suspension period and 
before the effective date of the Commission's action. 410 So. 2d 
at 4 9 3 .  The simple and complete answer to OPC's argument is that 
SSU has not asked that its remand remedy be implemented at a date 
t h a t  would violate the Gulf P o w e r  Co. rule .  

I6The a t v  of Miami case represents t h e  counter balancing, 
complementary principle to the  general rule expressed, i n t e r  
d i a ,  in &vd v ,  Southeacgte rn Telephone C o., 105 So.  2d 8 8 9 ,  894 
(Fla. 1st DCA 19581, namely t h a t  a utility seeking a rate 
increase cannot make such increase effective back to the filing 
date (or any date prior thereto)  and cannot retroactively collect 
the difference between revenues generated by inadequate i n t e r i m  
rates ultimately found too low and t h e  higher revenue 
requirements later determined to be lawful. Neither of these 
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not the situation t he  Commission faces in t h i s  case. Accordingly, 

c i t V  Of Miami provides no bar to approval of SSU's prospective 

refund/recoupment plan. 

7. Citrus County urges the  Commission to "take seriously 

SSU'S persistent complaints or 'threats' t ha t  it cannot afford to 

make PSC-ordered refunds", while simultaneously contesting SSU' s 

evidence of severe financial distress, citing t h e  disposition of 

SSU's Venice Gardens facilities and the proposed purchase by SSU of 

the Orange-Osceola facilities. Citrus County Response at 3 - 4 .  

The relevant facts on these transactions provide no support 

f o r  Citrus County's claims. The Venice Gardens facilities were 

taken under threat of governmental condemnation. In late 1994, SSU 

received proceeds of $ 3 7 . 4  million on assets w i t h  a book basis of 

$18.2 million, producing a book gain of $19.2 million before income 

taxes.  Cash available after t a x  deferrals of $ 6 . 4  million was used 

to: 1) repay credi t  l i n e  draws associated with the  December I, 

1994 final debt service payment on the 1984 series Deltona 

Utilities f i r s t  mortgage bonds ($15.6 million); 2 )  internal needs 

such as capital improvement projects ($3.4 million); and 3 )  a 

dividend to the parent company intended to maintain a balanced 

capital structure until suitable replacement facilities are 

decisions is applicable to SSU's plan, which provides prospective 
rate mechanisms to discharge a curren t  expense i ncu r red  in 1995 
as a consequence of a remand remedy. 

''If anything, Gitv of Miami provides additional support  for  
SSU's position that  t h e  Commission's retroactive reduction in the 
base facilities charges f o r  some service areas w a s  ultra vi res  
and otherwise unlawful f o r  a host of reasons. m, SSU Motion 
f o r  Reconsideration at 34-37. 
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acquired or construction needs arise ISl2.0 million). The Venice 

Gardens facilities were not regulated by or subject to the  

jurisdiction of the Commission. 

SSU has agreed to pay approximately $ 1 3 . 5  million to purchase 

the Orange-Osceola facilities, subject to satisfaction of cer ta in  

conditions. Of t h e  agreed upon purchase consideration, some $10 

million involves assumption of existing debt and does not require 

a cash outlay by SSU. T h i s  transaction has not closed as of t h i s  

date, and SSU's curren t  ability to fund the  $3.5 million cash 

required from its own resources is not assured for t he  reasons 

expressed by Mr. Vierima.'E 

Where feasible and contractually permissible, SSU has taken 

steps to address cap i t a l  requirements t h a t  are consistent w i t h  i ts  

c u r r e n t  financial distress. For instance, SSU has sought the  views 

of t h e  Commission Staff on the  appropriate means of transferring 

the certificate of authority to operate the w a t e r  and wastewater 

facilities serving t h e  Enterprise service areas. SSU operates 

these facilities as a court appointed receiver. SSU has determined 

t h a t  SSU cannot invest approximately $1 million required by the  

Department of Environmental Protection ( "DEP") to b r i n g  the 

'*SSU entered into the contract to purchase t h e  Orange- 
Osceola facilities on September 23, 1994, long before the 
Commission issued the Refund Order. SSU n o w  is contractually 
bound to complete the  sale according to t h e  purchase contract's 
terms. Nevertheless, unlike the $8 million extraordinary expense 
imposed by the Refund Order, the Orange-Osceola transaction 
involves acquisition of assets with continuing cash flow and 
earnings, on terms that are beneficial to SSU and its overall 
utility operations. Hence, there is reason to expect t h a t  t he  
necessary financing for the  transaction can be secured. 
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Enterprise wastewater f ac i l i t i e s  into compliance in light of the  

Commission's recent rate ac t ions .  Thus, SSU is in the process of 

relinquishing t h e  Enterprise receivership to the  courts. 

Similarly, SSU recently informed DEP t h a t  SSU is not in a position 

at t h i s  time to acquire another u t i l i t y  in order to a s s i s t  DEP in 

restoring compliance at such utility's facilities. 

8 .  Sugarmill Woods (Response at 4 )  cites  t w o  case decisions 

t h a t  may have relevance to aspects of an appropriate remand remedy 

in this caseel* In both cases, t h e  appellate court made it 

abundantly clear that, upon reversal of a t r i a l  court  decree or 

decision, t h e  lower tr ibunal.  (a) has broab discretion to fashion 

restitution remedies on remand, (b) has "inherent power" and a duty 

to correct its errors by applying equitable principles, ( c )  should, 

upon proper request, investigate the  facts pertinent to an 

appropriate remedy, and (d) must, in fashioning a remedy, properly 

treat  not only gains obtained, but also losses or deprivations 

incurred,  under the erroneous decision. The Refund Order is wholly 

inconsistent w i t h  these sound decisional standards, all of which 

support t h e  remand remedy and refund/recoupment plan recommended by 

ssu. 
9 .  One final point deserves mention. In a statement 

embodying t h e  oft-repeated views of Sugarmill Woods and C i t r u s  

County and what is apparently t h e  conclusion of the Commission in 

its Refund Order, Sugarmill Woods states that: if SSU was t r u l y  

lPMann v. Thomnso n, 118 So.2d 112 (Fla. 1st DCA 1960) and 
ShPriff of Alachua County v. Hardie, 4 3 3  So.2d 15 (Fla. 1st DCA 
1983). 
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disinterested i n  t h e  ra te  structure issue on appeal, " . . .  it could 
have protected itself in various ways, including by simply allowing 

the  automatic stay to remain in ef fec t . "  (Sugarmill Woods' 

Response, at 6 ) .  This statement ref lects  a significant mistake of 

fac t  and law which continues to taint the Commission's resolution 

of t he  refund issue in response to the C i t r u s  Countv remand. 

The March 2 2 ,  1993 Final  Order in t h i s  proceeding au thor i zed  

an increase i n  SSU's final revenue requirements of $ 6 . 7  million. 

When Citrus County appealed t h e  F ina l  Order, that appeal stayed the  

entire order, not j u s t  that portion of t h e  Final Order imposing the  

uniform statewide rate structure. This  fac t  is confirmed by Citrus 

county's own statements found in its October 26, 1993 Response in 

Opposition to SSU's Motion t o  Vacate Automatic Stay  where C i t r u s  

County stated as follows: 

Citrus County is a "public body" w i t h i n  the  
meaning of Rule 9.310(b) (21, F1a.R.App.P. and 
its filing of a Notice of Appeal with the 
First District Court of Appeal on October 8 ,  
1993 automatically operated as a stay of O r d e r  
No. PSC-93-0423-FOF-WS, and, among Q ther 

staved the grovisions of that Order, 
imDlementatfon ~f the unifo rrn rates, pending 
that Court '  s judicial review. 'O 

As confirmed by Citrus County, Citrus County's Notice of 

Appeal triggered an automatic stay of the e n t i r e  F i n a l  Order 

including t h e  $ 6 . 7  million of increased water and wastewater 

20&g C i t r u s  County's Response in Opposition to Southern 
States' Motion to Vacate Automatic Stay and Motion for Reduced 
Interim Rates Pending Judicial Review, f o r  Recalculated Customer 
Bills, Refunds and Imposition of Penalties for  Violating 
Automatic Stay filed October 26, 1993 in the above-captioned 
docket, at paragraph 14. (Emphasis supplied). 
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revenues. ssu's only legally available means to secure the  

opportunity t o  earn the  $ 6 . 7  million of additional revenues 

authorized by the Commission was t o  file a motion to vacate the 

automatic stay pursuant to Rule 25-22.061 ( 3 )  (a), Florida 

Administrative Code. This is precisely the course SSU followed and 

SSU should not  be penalized f o r  its compliance with Commission 

rules and taking the only steps available and necessary to continue 

collection of its Commission authorized final revenue increase. 

CONCLUSION 

SSU respectfully requests that its Motion for Leave to Reply 

be granted, and that t h e  Commission accept and consider the  Reply 

set out  above and grant the re l ie f  requested in SSU's Motion for 

Reconsideration at the earliest possible time. 

Respectfully submitted, 
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ARGUMENT 

I. THE COMMISSION WAS CORRECT IN ITS DECISION THAT GTE'S FAILURE 
TO SEEK A STAY OF THE COMMISSION'S ORDER PROHIBITED 
RETROACTIVE RECOVERY OF AFFILIATE EXPENSES DURING THE PENDENCY 
OF APPEAL AND REMAND PROCEEDINGS, 

To fo rce  a basis for its arguments, GTE several times in i t s  

Brief states that the only reason the Commission disallowed 

recovery of affiliate expenses during t h e  pendency of the appeal 

was the Company's failure to seek a stay. In a superficial sense, 

t h a t  is correct, The Remand Order states: , lIGTEFL's f a i l u r e  to ask 

€or a stay pending its appeal shall preclude any recovery for the 

expenses not recovered d u r i n g  the pendency of the  appzal and 

implementation of t he  mandate." R. 380. 

GTE would have the C o u r t  believe that the Commission's holding 

is "of no legal import" and provided no basis to deny recovery of 

the disallowed expenses back to the beginning of the appeal. 

Thus, GTE would have the  Court consider the equitable remedy of 

restitution and general  principles of supersedeas, but not the 

consequences of the  Company's choice not  to seek a stay. It would 

also lead the c o u r t  away from the  fundamental ratemaking law in 

which those consequences are founded. The Court should decline to 

accompany GTE on t h i s  detour. 

A. GTE waived the protection that a stay would have 

The Commission has recognized that its rate orders may be 

afforded. 

subject to appeal. It has thus adopted a specific rule intended to 

protect both the  interests of the  utility and its ratepayers. That 

rule is Rule 25-22.061, Flor ida  Administrative Code, - S t a y  Pending 

4 



Judicial Review; Vacation of Stay Pending Judicial R e v i e w .  As is 

applicable to t h e  Commission's order  decreasing GTE's rates in t h i s  

case, t h e  r u l e  provides in section (1) (a )  : 

When t h e  order being appealed involves t h e  
refund of monies to customers or a decrease in 
rates charged to customers, the  Commission 
shall, upon motion filed by t h e  utility or 
company affected, grant: a stay pending 
judicial proceedings. The stay shall be 
conditioned upon the posting of good and 
sufficient bond, or the posting of a corporate 
undertaking, and such other conditions as the 

. Commission finds appropriate. 

The rule allows a utility to go on charging its old rates, or hold 

t h e  r e f u n d  money, pending judicial review. The utility must post 

a bond to guarantee t h a t  t h e  revenues for any required refund w i l l  

be available at t h e  end of the appeal. 

There  is no argument t h a t  GTE was entitled as a matter ofi 
+ 

right: to obtain .a stay of the  Commission's order during the  

pendency of the appeal. All it hac? to do was a s k  and post an 
- 
appropriate bond or corporate u n d e r t a k i n g .  

If GTE had asked f o r  a stay, there would have t h e n  been no 

need f o r  t h i s  appeal of this Commission Remand Order. GTE could 

have continued to collect the revenues associated with t h e  rate 

decrease pending the  resolution of the appeal. The Company's 

interests would have been protected, since it would have been 

entitled to keep t h e  collected revenues if the  Cornmission's order  

was reversed on appeal. The ratepayers' interests would have 

similarly been protected, since they would have been assured that 

the  Company had sufficient funds set aside to provide fox refunds 

or credits if the Commission's decrease order were upheld. 

5 



Only GTE knows why it d i d  not take advantage of t h i s  rule. 

What is known is that GTE can be presumed to have been aware of 

this l ong  standing Commission r u l e  and either made a choice n o t  to 

s e e k  a stay or neglected to do so. I n  e i t h e r  case, GTE must be 

responsible f o r  i t s  own actions. 

The simple f a c t  i s  t h a t ,  by failing t o  seek a stay, GTE waived 

any r i g h t  to t h e  protection a stay would have afforded. A t  the 
- 

~ 

point it took an appeal of the  Commission‘s rate order, GTE decided 

which rates it wanted to implement. The Company’s ratepayers were 

entitled to rely on that decision and t o  consider it as 

establishing an appropriate level of charges f o r  telephone service, 

The Commission correctly concluded in its Remand Order that it 

would be unfair for  cur ren t  ratepayers to retroactively pay f o r  

GTE’s choice not  to protect its financial interest duri nq th e 

pendency of t h e  appeal. Having chosen to waive its right to a stay 

of the  Commission’s rate order, GTE should not: be heard to complain 

c 

to this Court. See, Citizens v .  Wilson, 571 So. 2d 1300 (Fla. 

1991). {Public Counsel waived r i g h t  t o  contest recovery of 

conservation costs  from firm customers where he was aware of issues 

and made no objection to recovery). 

B. The equitable remedy of restitution cannot apply in this 
case. 

Through its discussion of the  Court’s  observations i n  Villaae 

gf North Palm Beach v. Mason, 188 So. 2d 7 7 8  (Fla. 1966) GTE would 

have t h i s  Court make the  jump from statutory ratemaking to the 

equitable remedy of restitution. Mann v.  Thompson, 118 So. 2d 112 

(Fla. 1st DCA 1960). That is a long and perilous leap. 
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GTE’s arguments do not establish a right to recover from i t s  

ratepayers. ”Equity and good conscience” w i l l  hardly be offended 

if t h e  ratepayers a r e  allowed to r e t a i n  the voluntarily bestowed 

benefit, if t h e r e  is any, of disallowed affiliate expenses. 118 

So. 2d 115. 

The Court should  also consider t h a t  t h e  application of t h e  law 

of restitution to ratemaking would result in chaos. Ratepayers 

would be.able t o  demand restitution €or past: overcharges, even if 
rates were lawfully in e f f e c t ;  utilities could demand to recoup 

past losses to make them whole. Ratemaking would become an 

unmanageable contest among whichever parties felt they were wronged 

under past  charges. There would be little certainty and order in 

the process. Prospective ratemaking is a logical and fair doc t r ine  

which is not weakened by the  arguments GTE brings to t h i s  Court: 

now. 

C .  The relief sought by QTE would constitute prohibited 
retroactive ratemaking.’ 

Since GTE has taken t h e  tack  that the only reason that 
the Commission denied recovery of expenses during pendency of t h e  
appeal, it will doubtless argue that arguments about retroactive 
ratemaking are unsupported by the  Commission’s order. It is t r u e  
that  t h e  order does not expressly discuss the applicability of t h a t  
doctrine. However, it is not t r u e  that it played no part in the  
Commissioners’ decision. Commissioners Kiesling and C l a r k  
especially felt that t h e  issue of the effective date of the r a t e  
adjustment was controlled by the  prohibition against retroactive 
ratemaking. Commissioner Kiesling sta ted:  

1 

Well, I guess my feeling on it is that when I look at 
what is a long-running, you know, history of cases 
involving retroactive ratemaking, it seems - -  and, you 
know, what we have done traditionally, that w e  ought to 
follow that until the  cour t  tells us differently. And it 
seems like going back to any o ther  date than now runs 
afoul of t ha t  retroactive ratemaking. R. 355-356. 
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GTE's focus on the e f f e c t  of i t s  f a i l u r e  to reques t  a s t a y  and 

the availability of restitution leads the C o u r t  away from a 

confrontation with t h e  unavoidable legal i s s u e  of retroactive 

ratemaking. This c a s e -  involves the se t t l i ng  of rates by an 

administrative agency, not the award of a judgment by a c o u r t .  As 

this Court and others  have er.unciated countless times, ratemaking 

is prospective in n a t u r e ,  not retroactive. Westwood Lake, I n c .  v. 

Dade County, 264 So. 2d 7 ( F l a .  1972). That simple fact has broad 

implications for this case. Even if GTE may be heard to complain 

on appeal about a situation of its own making, it cannot so easily 

sidestep the legal issues underlying t h e  Commission's decision. 

In its Remand O r a e r ,  the  Commission noted t h a t  

[hlaving failed to protect its right to 
receive, on an ongoing basis, the revenues 
associated w i t h  its a f f i l i a t e  transactions, 
t h e  Company should n o t  be permitted to collect 
these monies retroactively. R .  3 7 8 .  

The significance of GTE's f a i l u r e  to request a stay is t h a t  

without it the  Cornmission was unable to capture and preserve 

jurisdiction over the disposition of t h e  disallowed affiliate 

Chairman Clark echoed that view, stating that . . . to me, 
allowing the  recovery of a previous expense in f u t u r e  rates is 
clearly retroactive ratemaking in some circumstances. R. 356. 
Presumably, that included the issue at hand. 

Notwithstanding exactly how the  Commission expressed its 
conclusions on why the affiliate expenses w e r e  allowed only on a 
prospective basis from the date of the remand decision, t h e  law is 
what it is. The Commission cannot waive the  law prohibiting 
retroactive ratemaking. Even if the Court found that  the  
Commission had re l ied  on the wrong authority €or its Remand O r d e r ,  
the Court would be correct in upholding the  Commission's decision 
based on retroactive ratemaking. Saunders v .  Saunders, 3 4 6  So. 2d 
1057 ( F l a .  1st: DCA 1 9 7 7 )  ( T r i a l  court's order upheld where result 
was correct, even though court relied on wrong rule1 - 
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expenses. Unless t h e  Commission takes some action to capture  funds 

associated with rate increases or decreases on a going-forward 

basis, it loses c o n t r o l  of t h e  final disposition of these  funds. 

It cannot arbitrarily go back and adjust rates to the beginning of 

t h e  rate case, or to any o t h e x  point in the  past. See, United 

Telephone ComDanv v .  Mann, 403 So. 2d 9 6 2  ( F l a .  19811 (Commission 

had discretion to determine amount of i n t e r i m  r a t e  refund so long 

as amount d i d  not exceed amount ordered subject to refund a t  t h e  

interim hearing) . This is a reflection of t h e  fundamental 

principle that ratemaking is prospective in nature. The Commission 

cannot simply set rates at a level which it thinks ought to have 

been charged In t h e  past. Rates must be set on a going-forward 

basis to be charged in the  f u t u r e .  As this C o u r t  noted in City of 

Miami v. Florida Public Service Commission, 208  So. 2d 249,  260 

(Fla. 19681, IIthe new rates are prospective as of the date t hey  are 

fixed”. In a normal rate setting proceeding such as GTE’s ra te  

case, the  only  way that the Commission can a d j u s t  rates 

retrospectively is to have established t h e  rates as conditional 

from some point in t h e  past .  This is accomplished by making the  

affected revenues sub jec t  to refund guaranteed by bond or corporate 

undertaking. 

’As an example, this procedure is embodied in the telephone 
interim rate s t a t u t e ,  section 364 - 0 5 5 ,  Florida Statutes which 
requires t h a t  interim rate increases or decreases be implemented 
subject to refund guaranteed by bond or corporate undertaking. The 
same applies for rates implemented a f t e r  the expiration of eight 
months pursuant to section 364.05, Flor ida  Statutes, where the 
Commission has not established new rates by that t i m e .  

12 



The fundamental legal principle embodied in t h i s  process is 

t h e  prohibition against retroactive ratemaking. There  have been 

many formulations of that concept based on specific circumstances. 

However, retroactive ratemaking basically involves an attempt to 

s e t  r a t e s  on a going-forward basis to recoup p a s t  losses or to 

refund past over-earnings. C i t y  of Miami, s u n r a ;  Citizens v. 

Florida Public Service Commission, 4 4 8  So. 2d 1024 (Fla. 1984); 

G u l f  Power Co. v .  Cresse, 410 So. 2d 492 ( F l a .  1982). As an 

illustration, it would be retroactive ratemaking if t h e  Commission 

f a i l e d  to establish in te r im ra tes  subject to refund but 

nevertheless attempted to make i t s  final rate decision effective 

during the interim period. See, Friends of t he  E a r t h  v. Wisconsin 

Public Service Commission, 2 5 4  N . W .  2d 2 9 9  (Wisc. 1977) (To r e t a i n  

jurisdiction to make a refund and not violate retroactive 

ratemaking t h e  commission's i n t e r i m  order must:  contain a refund 

condition). 

The principle of prospective ratemaking and the  prohibition 

against: retroactive ratemaking has o ther  applications. Fox 

example, if the Commission determines, based on a utility's 

surveillance reports, t h a t  it is overearning, t h e  Commission must 

initially - t a k e  some action to capture  those overearnings on a 

going-forward basis. See, O r d e r  No. 22377, 90 F.P.S.C. 1:60, 61 

(1990) (Reversed on other ,  procedural grounds in United Telenhone 

Corpanv v. Beard, 611 So. 2d 1240 (Fla. 1993). This is normally 

done by requiring the utility to hold money sub jec t  to refund 

pending the outcome of an ea rn ings  review. At t h e  end of the 

13 



proceeding, t h e  Commission is t h e n  able to a d j u s t  rates to cover 

t h e  duration of the overearnings review. 

The same prohibition against retroactive ratemaking applies as 

a result of GTE's failure to request a stay of t h e  Commission's 

rate decrease order pending appeal. At the point the  Commission 

issued i t s  f i n a l  order decreasing GTE's r a t e s ,  those were the  

lawful permanent rates to be charged thereafter. T h e  effect of 

GTE'S' failure to seek a stay of the Cornmiss ion ' s  order was to leave 

the Commission without any mechanism to cont ro l  the fu ture1  

disposition of revenues associated w i t h  t h e  rate decrease during 

the  pendency of the appeal and remand proceedings. The Commission 

could not go back after t h e  appeal was over and retroactively 

ad jus t  r a t e s  back to t h e  beginning of t h e  appeal. To do so would 

violate t h e  prohibition against retroactive ratemaking. The 

Commission was put in the position of making an adjustment to 

existing permanent ra tes  after t h e  remand. That adjustment had to 

be prospective to be consistent with the Commission's statutory 

a u t h o r i t y 3  and t h e  prohibition against  r e t roac t ive  ratemaking. 

The Cour t  should note t ha t  t h e  prohibition against retroactive 

ratemaking is not simply a doctrine of convenience. Regulated 

utilities have the right to earn a fair rate of return collected 

through their rates. However, a utility's customers are entitled 

to be charged only t hose  rates which are lawfully approved and i n  

effect at any given time. Customers have t he  right to know what 

rate they will be charged and to adjust their consumption 

Sections 364.035; .05 ;  .055 and ,le, Florida Sta tu tes .  
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accordingly. Similarly, a utility h a s  the right to collect its 

lawfully approved r a t e s  until such time as the  rates  are changed. 

Surely, GTE would not contend to this Court t ha t :  t h e  Commission 

should go back and require the Company to refund overearnings it 

may have had pr io r  to t h e  initiation of its last rate case.  

There is nothing inconsistent with the basic ratemaking 

p r i n c i p l e s  described above and t h e  Court's holding in Villase of 

North Palm Beach v. Mason relied on by GTE. In t h a t  case, this 

C o u r t  found t h a t  i ts  decision quashing t h e  Commission's rate order 

d i d  not render the order void ab i n i t i o .  As a result, t h e  rate 

increase granted by t h e  Commission was allowed to stand from t h e  

time it was entered through t h e  proceedings on remand. Ordinarily, 

if the order had been voided through t h e  Court's quashal as t h e  

Village argued, the Court could not have allowed the  rate increase 

to be effective back to t h e  time when it was approved. A s  t h e  

Court apparently recognized, t h i s  would have been retroactive 

ratemaking. However, it was n o t  the Court's intention to render  

the order void by the use of t h e  term "quashed". Instead, the  

Court meant only that t h e  Commission's findings were deficient in 

its order even though 

this deficiency was easily corrected by entry 
of an amendatory or supplemental order upon 
the same record on which the  original order 
was entered. 

188 So. 2d 781. Because t he  Court d i d  not intend to quash the 

Commission's order but only poin t  out what amounted to a technical 

deficiency, it allowed t he  order to stand from the  time it was 

rendered. 
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SUMMARY OF ARGUMENT 

GTE Florida, I n c .  ( I t G T E " )  would have this Court s a n c t i o n  and 

require the use of retroactive ratemaking for the first t i m e .  

Retroactive ratemaking would require the Flor ida  Public Service 

Commission ("Commission1*) to charge current customers f o r  services 

rendered in the past whether or not  these customers previously 

received any services from GTE. Prior decisions by this Court  

pr0hibi.t r e t r q c t i v e  ra temaking+ 

GTE's request f o r  relief would have this Court require the 

Commission to order such an action. GTE seeks  to impose a 

su rcha rge  on current customers to pay fo r  services provided by the 

company earlier. 

The Commission carefully craf ted a rule governing stays of 

Commission orders that protects  a l l  par t i e s  during an appeal while 

avoiding the imposition of retroactive rates. GTE f a i l e d  to seek 

a stay available under the  Commission's rules during GTE's initial 

appeal to this Court. On remand, the  Commission refused to engag@ 

in retroactive ratemaking to rectify GTE'S fa i lure  to seek a stay. 

The Commission properly exercised its broad discretion in 

handling t h i s  case on remand from t h i s  Court. 
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GTE to recover the erroneously denied expenses, without running afoul of the prohibition 

against retroactive ratemaking.; 

The PSC further asserts that "a utility's customers are entitled to be charged only 

those rates which are lawfullv approved and in effect at any given time." [PSC Br. 141. It 

contends that allowing GTE to recover the erroneously denied expenses on remand would 

violate the right of GTE's customers to know what rate they will be charged and to adjust 

heir consumption accordingly. [PSC Br. 141. The inescapable fact, however, is that GTE's 

customers were fully represented by Public Counsel in GTE's appeal of the PSC's rate 

orders, and, as such, were on notice of GTE's challenge to those rate orders and the 

possibility that this Court might reverse them. 

The PSC's argument further presumes that the original rate orders entered by the PSC 

in this case were lawful, which they were not. This Court specifically determined that they 

were unlawful to the extent they denied GTE the recovery of certain of its affiliate expenses, 

GTE's customers certainly do not have a vested right to the promulgation of unlawful rates 

by the PSC, nor do the PSC or Public Counsel contend otherwise. ' 

In an effort to avoid this Court's decision in Villaye of North Palm Beach, allowing 
the Commission to grant a rate increase from the date of the Commission's original order, 
the PSC asserts that the Court there did not intend to "quash" the Commission's order, but 
only to fix certain deficiencies in it, allowing the order to stand from the time it was 
rendered. But that is preciseIy what happened here as well. This Court did not "quash" the 
PSC's rate orders. Rather, it simply reversed that portion of the orders which had denied 
GTE its affiliate expenses to correct the PSC's application of the wrong standard in 
determining their recoverability. It affirmed the remainder of the PSC's orders. Village of 
North Palm Beach is therefore perfectly applicable here, and illustrates that the relief sought 
by GTE is appropriate and does not run afoul of the prohibition against retroactive 
ratemaki ng . 
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PARTICIPATING: 

MS. SUSAN FOX, representing Sugarmill Woods Civic 
Association. 

MICHAEL B. TWOMEY, representing Sugarmill Woods 
Civic Association, Spring Hill Civic Association and Marco 
Island Civic Association. 

KENNETH HOFFMAN and BRIAN ARMSTRONG, representing 
Southern States Utilities. 

MARY ALICE PURITT, representing Hernando County 

* * * * * *  

STAFF RECOMMENDATIONS 

( * * )  Participation will be permitted if t h e  recommendation 
in Issue 1 is approved. 
Issue 1: Recommendation that parties be allowed to 
participate in t h i s  proceeding, with participation limited 
to fifteen minutes for each side. 
Issue 2 :  Recommendation that, in the absence of directions 
from t h e  appellate court for the Commission to make an 
additional finding or to reconsider its decision in light of 
t h e  court’s decision, t h e  Commission should not reopen 
proceedings to take additional evidence. 
Alternative Recommendation: 
record for the sole purpose of taking evidence on whether or 
not  SSUs’ facilities and land were functionally related 
during the ‘test year in Docket No. 920199-WS. 
Issue 3 :  Recommendation that, if the Commission approves 
the alternative recommendation in Issue 2 ,  the Commission 
should reopen the record. A hearing should be scheduled 
immediately. SSU should have 20 days from the conference to 
file testimony on only the issues identified in t h e  analysis 
portion of Staff’s memorandum dated August 31, 1995, 
Parties should be allowed 1 4  days from the date the utility 
files I t s  testimony to file t h e i r  testimony on these i s s u e s .  
All other dates should be.established later by the 
prehearing officer in a future order on procedure governing 
t h i s  proceeding. If the record is reopened, the rate 
currently being charged should remain in effect pending the 
conclusion of the  administrative hearing. 
Issue 4: Recommendation that, if the Commission approves 
the primary recommendation in Issue 2 ,  SSU’s final rates 
should be calculated based on a modified individual system 
basis, with the exception of Welaka and Sarasota Harbor, 

The Commission may reopen the 
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Silver Lake Estates and Western Shores, Park Manor and 
Interlachen L a k e s ,  and Rosemont and Rolling Green, which are 
combined for water ratemaking purposes. 
uniform rates should be unbundled. The rates should be 
developed based on a water benchmark of $30.00 and a 
wastewater benchmark of $46.75 for a total bill of $ 7 6 . 7 5 .  
These benchmarks should be calculated at 10,000 gallons of 
water usage. Revenue deficiencies caused by the staff- 
recommended benchmark should be recovered from each 
industry's customers. The recommended rates, before any 
adjustments for subsequent indexes and pass-throughs, are 
shown on Attachment A of Staff's memorandum dated August 31, 

. 1 9 9 5 ,  which contains Schedules 1 and 2 .  Since this decision 
was rendered, SSU has had two indexes and one pass-through 
approved by the Commission for t h e  127 service areas.  
Therefore, SSU should make any necessary adjustments f o r  
indexes and pass-throughs and be required to recalculate and 
submit the recommended rates w i t h i n  7 calendar days of the 
Agenda Conference. SSU should also be required to file the 
supporting documentation, as well as a computer disk in a 
format which may be converted to Lotus 1-2-3 by Staff. The 
utility should be required to file revised tariff sheets and 
a proposed customer notice to reflect t h e  appropriate rates .  
The approved rates should be effective for service rendered 
on or after t h e  stamped approval date on the tariff sheets 
pursuant to Rule 2 5 - 3 0 . 4 7 5 ( 1 ) ,  F . A . C . ,  provided the 
customers have received notice. The rates may n o t  be 
implemented until proper not ice  has been received by the 
customers. The utility should provide proof of t h e  date 
notice was given w i t h i n  10 days after the date of the 
notice. 
Issue 5 :  Recommendation that no refunds are appropriate to 
customers who-= L- Sf?--ZWSTiTiUe-- 

should be made prospectively and no refun Tdh---3Fs s should 
requirement was not an issue on appeal. 

r e m .  r-u€Thizr, no reiund of" inter im revenues is 

A l t m e c o m m e n d a t i o n :  There should be a refund to 
customers who receive a rate reduction, in the event the 
Commission changes the uniform rates of SSU to another 
alternative. 
Issue 6:  Recommendation that, i f  the Commission requires 
that refunds be made, SSU should submit, within 7 days of 
the date of the Agenda Coneererice, the information detailed 
In Staff's memorandum for purposes of refunds. The refunds  
should  cover the period between the i n i t i a l  effective date 
of the uniform rate up t o  and including the date at which 
new rates are implemented. Any such refunds should  be made 
w i t h  interest pursuant to Rule 25-30 .360 ,  F.A.C., by 
crediting customers' bills over the same time period the 

All other existing 

.-- 
- .  

a-W=p==------ 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

8 

9 

10 

11 

12 

13 

14 

15 

IN RE: Application for rate increase in Brevard, 
Charlotte/Lee, Citrus, Clay, Duval, Highlands, Lake, Marion, 
Martin, Nassau, Orange, Osceola, Pasco, Putnam, Seminole, 
Volusia, and Washington Counties by Southern States 
Utilities, f n c . ;  Collier County by Marc0 Shores Utilities 
(Deltona); and Volusia County by Deltona Lakes Utilities 
(Deltona). (Deferred from the 2 / , 6 / 9 6  Commission Conference) 

BEFORE : 

PROCEED1 

1 6  ITEM NUMBER: 

17 DATE: 

18 PLACE: 

19 

20 
REPORTED BY: 

2 1  

2 2  

23 

2 4  

2 5  

DOCKET NO. 920199-WS 

CHAIRMAN SUSAN F. CLARK 
COMMISSIONER J. TERRY DEASON 
COMMISSIONER JULIA L. JOHNSON 
COMMISSIONER DIANE K. KIESLING 
COMMISSIONER JOE GARCIA 

AGENDA CONFERENCE 

11 

February 2 0 ,  1996 

4075  Esplanade Way, Room 148 
Tallahassee, Flor ida  

JANE FAUROT, RPR 
Notary Public in and for the 
State of Florida at Large 

JANE FAUROT, RPR 
P.O. BOX 10751 

TALLAHASSEE, FLORIDA 32302 
( 9 0 4 )  379-8669 

JANE FAUROT, RPR -- (904)922-3893 

~~ 

~- 



7 

1 

2 

3 

4 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4  

25 

CHAIRMAN CLARK: That's up to you.  Mr. Howe, 

Mr. Twomeyr and Ms. Fox, when I get to you, please let 

me know how you want your time divided. 

go ahead. 

Mr. England, 

MR. ENGLAND: Thank you, Madam Chairman. I 

really believe the  Commission and each of you is fully 

familiar with the background for t h i s  hearing. I want 

to set the stage,  howeverr w i t h  just a few highlights 

of the events that brought us to this juncture. In 

March of 1993, the  Commission ordered a revenue 

increase f o r  Southern S t a t e s  of $ 6 . 7  million based on 

uniform rate design in order to produce a revenue 

requirement of $26 million roughly in the combined 

systems. 

associations appealed the uniform rate design, and 

Public Counsel appealed the revenue requirement to t h e  

First District Court  of Appeal. 

Now, Citrus County and a few of the homeowner 

Sixteen months later, the d i s t r i c t  court 

invalidated the  rate design for finding an absence of 

functional relationship, and most importantly to 

today's hearing. 

challenge of Public Counsel and affirmed your order 

setting a revenue requirement of $26 million in the 

aggregate. 

at this s t a g e ,  because it appears that the Commission 

The district c o u r t  rejected the 

And it's important to make t h a t  observation 
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