BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Application by Southern );
States Utilities, Inc. for rate )
increase and increase in gervice )
availability charges for Orange- )
Oscecola Utilities, Inc. in )
Osceola County, and in Bradford, )
Brevard, Charlotte, Citrus, Clay, )
Collier, Duval, Highlands, ) Docket No.
)
)
)
)
)
}
)

Lake, Lee, Marion, Martin,

Nagsau, Orange, Osceola, Pasco,
Polk, Putnam, Seminole, St. Johns,
St. Lucie, Volusia and Washington
Counties.

Filed: April 18, 1996

RESPONSE OF SOUTHERN STATES UTILITIES, INC.
IN OPPOSITION TO PUBLIC COUNSEL’S MOTION TO
STRIKE REBUTTAL TESTIMONY OF BRIAN S. BROVERMAN

SOUTHERN STATES UTILITIES, INC. ("SSU"), by and through its
undersigned attorneys, responds in opposition teo the Motion to
Strike Rebuttal Tesgtimony of Brian S. Broverman filed by the Office
of Public Counsel ("OPC") and states as follows:

1. OPC wishes to be the sole arbiter of what portions of
customer or intervenor testimony SSU may rebut and how "bulky® the
rebuttal exhibits may be. OPC alsoc apparently believes that OPC
may rely upon customer testimony to file frivolous motions to
dismiss but SSU may not be permitted to address and rebut other
portions of customer testimony which éddresses substantive issues.

2. SSU has never witnessed an objection to testimony based
on the fact that associated exhibits are "bulky."

3. Repeated assertions were made by customers and their
counsel during customer service hearings suggesting that SSU had

inflated costs for the projected test year. Mr. Broverman’s

testimony rebuts these suggestions by presenting @W QW_%ACFE
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how SSU’s cost projections in the MFRs were conservative. SSU has
the absolute right under Commission rules to file rebuttal

testimony responding to statements made by customers who appear as

witnesses at customer service hearings. Fla. Admin. Code R. 25-
22.046(2).
4, Mr. Broverman’s testimony also demonstrates measures

taken by SSU which establish SSU as a leader in FAS 106 cost
control further rebutting customer comments desgsigned to cast doubt
on whether SSU management had or has taken steps to control costs.

5. Mr. Broverman’s testimony presents the actual 1995 SSU
actuarial valuations for FAS 106 costs, testimony which SSU witness
Dale Lock indicated would be forthcoming in her direct testimony
filed with the MFRg in June of 1995. The Godwins, Booke &
Dickenson actuarial report for 1995 provided as an exhibit to Mr.
Broverman’'s testimony also was provided to OPC and all parties as
a late-filed deposition exhibit for Ms. Dale Lock on January 23,
1996. Therefore, OPC has been on notice that this information
would be filed by SSU and actual 1995 FAS 106 costs requested (as
set-off against any reductions which the Commission might make to
requested revenue) since this case began and has had the underlying
data for 3 months. No due process rights have been infringed.

6. OPC’s motion to strike is simply another in a long line
of frivolous motions filed by OPC in an unabashed effort to deflect

the Commission’s attention away from the substantive issues in this
Y
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proceeding.’

For the foregoing reason, SSU requests that the Prehearing
Officer deny OPC’s motion to strike the rebuttal testimony of SSU
witness Brian S. Broverman.

Respgetfully submitted,

ENNETH A. HIAFFMAN, ESQ.
WIZLIAM B. WHLLINGHAM, ESQ.
Rutledge, Ecenia, Underwood,

Purnell & Hoffman, P.A.
P. O. Box 551
Tallahassee, FL 32302-0551
(904) 681-6788

and

BRIAN P. ARMSTRONG, ESQ.
MATTHEW FEIL, ESQ.

Southern States Utilities, Inc.
1000 Color Place

Apopka, FL. 32703

(407) 880-0058

It should be noted that the rules of evidence that apply in
a civil cage are more stringent than the evidentiary rules that
govern a section 120.57(1), F.S. proceeding. See, e.9d., Bass v.
Florida Department of Law Enforcement, 627 So.2d 1321 (Fla. 3rd
DCA 1993). Sectiocn 120.58(1) (a)1l, Florida Statutes, gtates that
"[ilrrelevant, immaterial, or unduly repetiticus evidence shall
be excluded, but all other evidence cf a type commonly relied
upon by reasonably prudent persons in the conduct of their
affairs shall be admissible, whether or not such evidence would

be admisgible in a trial in the courtg of Florida." (Emphasis
added). One of the differences between civil and administrative

proceedings was demonstrated in Collier Development Corporation
v. State, D.E.P., 592 So.2d 1107, 1108 (Fla. 2nd DCaA 1991}, in
which the appellate court determined that the hearing officer
must consider a second marina flushing study presented during
rebuttal, even though the party had presented an initial marina
flushing study in its case in chief, as "the opposing parties had
gufficient notice and opportunity to rebut the evidence of the
second study." Certainly, if OPC viewed itself to be prejudiced
by Mr. Broverman’s rebuttal testimony, it could have filed a
Motion for Leave to File Supplemental Testimony as it has on two
occagions for Ms. Dismukeg’ supplemental and second supplemental
tegtimony.
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CERTIFICATE QF SERVICE

I HEREBY CERTIFY that a copy of SSU’s Response in Opposition
to Public Counsel’s Motion to Strike Rebuttal Testimony of Brian S.
Broverman was furnished by U.S. Mail to the following this 18th day

of April, 1996:

Lila Jaber, Esqg.

Division of Legal Services
2540 Shumard Cak Boulevard
Gerald L. Gunter Building

Room 370

Tallahassee, FL 32399-0850

Charles J. Beck, Esqg.
Office of Public Counsel
111 W. Madisgson Street

Room 812

Tallahassee, FL 32399-1400

Michael B. Twomey, Esq.
P. O. Box 5256
Tallahassee, FL 32314-5256

Mr. Kjell Pettersen
P. 0. Box 712
Marco Island, FL 33969

Myr. Paul Mauer, President
Harbour Woods Civic Association
11364 Woodsong Loop N
Jacksonville, FL 32225

Larry M. Haag, Esqg.
111 West Main Street
Suite #B

Inverness, FL 34450

Mr. John D. Mayles
Pregident

Sugarmill Woods Civic Asso.
91 Cypregs Blvd., West
Homosassa, FL 34446

Arthur I. Jacobs, Esqg.
P. 0. Box 1110
Fernandina Beach, FL
32305-1110

Mr. Frank Kane
1208 E. Third Street
Lehigh Acres, FL 33936

HCFFMAN, ESQ.
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