





recommended that the parties be required to brief the legal issues which have arisen
as a result of the new federal Act. This was the first time Staff had indicated that
these legal issues would be cgnsidered in this docket.

On July 9, 1998, FIXCA filed a Petition to Intervene in this docket.” FIXCA
stated that the lega! issues raised in this docket had broad ramifications, the issues
hed not been previously raised and requested permission to intervene in order to brief
the issues for the Commission. The Commission approved Staff's recommendation
at the July 16, 1996 Agenda Conference. On August B, 1996, the Commission
issued Order No. PSC-96-1033-PCO-TL, in which it set out the five legal issues the
perties are to brief. These issues are discussed below.

Issue 1

Does the Act prohibit BeSouth from originating EAS or
ECS tra‘fic from the routes in question?

Yes. There is no dispute that the traffic in question in this docket is interLATA
traffic. There should also be no dispute that at this point in time the Act clearly
prohibits BellSouth from originating this interLATA traffic. BellSouth may not originate
such traffic until numerous conditions set out in the Act are met and the FCC has
granted BellSouth authority to provide interLATA service. BellSouth has not been
pranted authority to provide interLATA service and may not originate the traffic at
issue in this docket.

This is the case regardiess of how tha traffic is labelled--EAS or ECS--and

'No Order has yet been issued on FIXCA's Petition to Intervene. So as not to miss
the filing deedline of Order No. PSC-98-1033-PCO-TL, FIXCA has filed its brief.
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regardiess of whether the request for EAS was pending at the time the Act was
passed. if the traffic is interLATA traffic, BellSouth may not carry it until the
requirements discussed below are met.

The General Limitation against BeliSouth providing interLATA services is found
in § 271(a) of the Act. That section states:

General Limitation.-Neither a Bell operating company, nor

any affiliate of a Bell operating company, may provide

interLATA services except es provided in this section.
The General Limitation of the Act has four exceptions--two exceptions are inapplicable
to this docket {out-of-region services and incidental interLATA services) and one
exception (termination) will be discussed in Issue 2. Therefore, only the ramaining
exception for the provision of in-region services will be discussed here.

Section 27 1{c){1) sets out the requirements BellSouth must meet to provids in-
region interLATA services. These requirements have not been met. The Act requires
BellSouth to apply to the Federal Communications Commission (FCC) for authorization
to provide in-region interLATA services, § 271{d}{1}, and requires the FCC to notify
and consult with the Attorney Generel and the Florida Commission. § 271(d)(2).
Clearly, this process has not occurred.

Even if BellSouth receives interLATA authority, in order to originate interLATA
telecommunications services, BellSouth must provide such services through a separate
affiliate. & 272(a). That affiliate must operate separately; it must have separate
books and records, separate officers, diractors and employees; it must conduct

transactions with BellSouth at arm’s length. 8 271(b). This structural separation is



not in place.

None oif the prerequisites which must be completed before BellSouth can carry
interLATA traffic have been met. Therefore, it may not originate the traffic at issue in
this docket.

lssue 2

Does the Act allow BellSouth to terminate EAS or ECS
traffic from the Groveland exchange?

Yes. Section 27 1{b){4) permits BellSouth to terminate a call for gnother carrier.
That is, BellSouth can terminate a call for United if United originates the call.

Howaever, the more fundamental issue is what BellSouth must charge United to
terminate that call. It is FIXCA’s position that BeliSouth is not permitted to
discriminete between carriers in the termination charge for the interLATA call.
BellSouth must charge United (or any other LEC) the same access charge it charges
an IXC to terminate the same call.

Section 251(g) of the Act contains a provision which requires that the
provisions of the MFJ which are applicable to exchange access and interconnection
on the day the Act was passed remain in effect until expressly superseded by FCC
regulations. These provisions, which require nondiscrimination among carriers, have
not been superseded and thus are still applicable today. They require that, regardless
of how a call is labelled, all carriers terminating that call be treated in the same way.
Therefore, in order to terminate a call for another LEC, BeliSouth must charge that LEC

the same thing it would charge an {XC.






what services to provide is one that the carriers themselves will make based on the
types of services and the packages of services which the market demands.

The limited exception to the Commission’s inability to require carriers to provide
particular services is found in § 384.337(2}, Florida Statutes. This subsection deals
with ALEC certification and requires certified ALECs to provide access to three specific
services: operator services, 911 sarvices and relay services for the hearing impaired.
These express services are the gnly services which the Commission may require an
ALEC to provide--nowhere in this short list of requirements is EAS or ECS mentioned 2
Nowhere in the Act or in Chapter 364 is the Commission given the authority to require
BeliSouth's ALEC, or any other telecommunications carrier, to provide EAS or ECS
services.

lesue 6

How csn EA8 or EC8 be Implemented without violating
sither the Aot or Chapter 384, Florlda Statutes?

As the previous lssues disouss in detail, BeliSouth may not provide interLATA
servica. Further, the Commission has no authority to require Be!lSouth’s interLATA
affiliate to implement EAS or ECS.

The intent of both acts is to move to a competitive telecommunications market
for all types of calling. Any previous distinction under prior Isw between tofl calls and
local calls will become less and less important.

One of the most important alements in this new environment is carrier to cerrier

2 It should also be noted that this same section empowers the Commission to
grant an ALEC a waiver as to many of the other requirements of Chapter 364,
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charges. These kinds of charges, and most importantly access charges, must be cost
based so that the incumbents {and their affiliates) do not have a pricing adventage and

the ability to squeeze competitors out of the market.

Conclusion

The intent of the recently enacted legislation {both state and federal) is clear--its
purpose is to foster a competitive market, not a market subject to regulation. Under
this new framework, the Commission is no longer in the business of ordering carriers
to provide certain services to certain groups of customers; rather, it is the marketplace
that will dictate what types of services will be packaged and provided and such
decisions will turn on the demands of the market. The Commission’s role is to ensure
nondiscriminatory access to the elements carriers need in order to provide the services

that the market wants so that no carriar has an undue advantage.
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