*  FLORIDA PUBLIC BERVICE COMMISBION
Capital Circle Office Center e 2540 Bhumard Oak Boulevard
Tallahassea, Florida 32399-0850

MENCRANDUN
SEPTEMBER 4, 1996

TO: DIRECTOR, DIVIBION OF RECORDS AMD REPORTING

FROM: DIVISION OF LEGAL SERVICES fnrnmznﬁl,@‘; )

DIVISIONM OF COMMUNICATIONE (SHELFER) ﬁ_{

RE: DOCKET ¥NO. $BEPSSE - PETITION BY METROPOLITAN FIBER
SYSBTEMS OF FLORIDA, INC. FOR ARBITRATION OF CERTAIN TERMS
AND CONDITIONS OF A PROPOSED MGREEMENT WITH CENTRAL
TELEPEONE COMPANY OF FLORIDJ AND UNITED TELEPHONE COMPANY
OF FLORIDA CONCERNING INTERCONNECTION AND REBALE UNDER
THE TELECOMMUNICATIONS ACT OF 1996.

AGENDA: BEPTEMBER 16, 1996 - REGULAR AGENDA - INTERESTED PERSUNS
MAY PARTICIPATE

CRITICAL DATES: MNONE

SBPECIAL INSTRUCTIONS: I:\PBC\LEG\WP\960838M.RCM v ALTHOUGH THE
PARTIES DID VOT REQUEST ORAL ‘ARGUMENT, THE DOCKET HAS NOT
BEEN TO EHEARING. THE PARTIEE CAN PARTICIPATE BY
ANSWERING QUESTIONS FROM THE COMMISSBIONERE.

CABE BACKGROUND

On February 8, 1996, the Telecommunications Act of 1996 (the
Act) became law. Part II of the Act sets forth provisions
regarding the developmant of competitive markets in the
telecommunications industry. Section 251 of the Act regards
interconnection with the incumbent local exchange carrier and
Section 252 sets forth the procedures for negotiation, arbitration,
and approval of agreements.

By letter dated February 7, 1996, MFS Communicaticns Company,
Inc. (MFS) requested that Central Telephone Company of Florida,
Inc. and United Telephone Company of Florida, Inc. (collectively
3print:) commence good faith negotiations under Section 251 of the
Act. On July 18, 1996, MFS petitioned the Commiesion to arbitrate
unresolved issues with Sprint pursuant to Section 252. Part of
MFS's patition was a request that the Commission include a specific
liquidated damages provision (Attachment 1) in the agreement. On
August 12, 1996, Sprint filed a Motion to Dismiss portions of the
petitior: of MFS (Attachment 2). Sprint askﬁuﬁﬂﬁngqppgaqigyﬁxo
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damagec provision on the parties in the arbitration proceeding.
MFS filed a response in opposition on August 19, 1996 (Attachment
3). Neither party filed a request for oral argument.

Issue 1 is staff's recommendation that Sprint's Motion be
granted with respect to MFS's request that a liquidated damages
provision be included in the agreement.

RIBCUBRION OF TOBUES

IBBUE 13 Should Sprint's Motion to Dismiss portions of the
petition of MFS be granted?

RECOMMENCATION: Yes. Imposition of a ligquidated damages provision
is beyond the scope of arbitration contemplated by the Act.
Further, the Commission cannot impose a liguidated damages
provision upon the parties. If the Commission were to impose such
a provision, it would be awarding damages to one of the parties.
This is beyond the jurisdiction of the Commission.

BTAFY AMALYE8IE: When ruling on a motion to dismiss, the Commission
must consider the facts of the case in a light most favorable to
the non-moving party. Imposition of a ligquidated damages provision
is beyond the scope of arbitration contemplated by the Act.
Further, MFS's requeust that the Commission impose a liquidated
damages provision is beyond the jurisdiction of the Commission so
the Commission cannot grant the relief requested by MFS.
Aczordingly, MFS's request should be dismissed.

Sprint makes essentially three arguments in support of
dismissing MFS8's request. First, it argues that MFS's request is
beyond the scope of arbitration. It argues that Section 251 limits
the topics that may be decided by arbitration te terms and
conditions that specifically relate to duties imposed on the LECs
by Sections 252(b) and (c). Second, Sprint argues that imposition
of a ligquidated damages provision is eguivalent to imposing money
damages. Sprint contends that the Commission lacks the
jurisdicticn to impose money damages. Third, Sprint argues that
the specific provision requested by MFS is a penalty and therefore
an illegal liguidated damages clause.

MFE responds that Section 252(b) (1) allows a party to petition
the state commission to arbitrate "any open issues." MFS argues
that whether or not to include a liguidated damages clausc is an
"open" issue subject to arbitration. MFS further argues that a
liquidated damages clause is an enforcement provision and che
Comaission should include an enforcement provision in the
interconnection agreement.
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Section 251(b) of the Act imposes certain duties upon local
exchange conpanies regarding resale, number portability, dialing
parity, access to rights-of-way, and reciprocal compensation.
Section 251(a) imposes additional requirements on LECs regarding
duty to negotiate, interconnection, unbundled access, and resale.
If a party regquests negotiaticns under the Act, the parties may
reach an agreem:nt without regard to the standards set forth in
Sections 251(b) and (c). 47 Usc 252(a){1). The negotiated
agreement is submitted to the Commission under Section 252(e) and
is approved if it is not discriminatory and not against the public
interest. 47 USC 252(e) (2) (A).

If the parties do not reach agreement, one party may petition
the Commission to arbitrate unresolved issues between them. 47 USC
252(b) (1). The Commission arbitrates the agreement pursuant to
Sections 251 and 252 and approves the agreement if it meets the
standards of 47 USC 252(e) (2) (B).

The question raised by Sprint's metion is: exactly what
issues are appropriate for arbitration under the Act? Staff
believes the Commission should limit its conesideration to the items
enumerated in Sections 251 and 252 and issues necessary to
implemont those items. A liquidated damages provision does not
meet that standard. A liguidated damages provision in a contract
allows the parties to de-ermine, in advance, the appropriate level
of damages in the event cf a breach of contract. Parties tynically
include such provisions :n their contracts in order to leessen the
cost of litigating disputes that may arise in the future. The Act
does not require parties to include in their agreements a method to
resolve disputes. Instead, the Act includes provisions to deal
with disputes. For example, Section 252(e)(6) allcows the parties
to petition the Federal Communications Commission if the state
commission fails to act. Further, if the state commission takes
action, an aggrieved party may bring an action in Federal district
court to determine whether the state commission's action complies
with Sections 251 and 252. If Congress wanted to require
.niorcnuant provisions in agreements, it would have specifically
said so.

The Act is silent on how to resolve intercompany disputes once
an agreement has been reached. If a party to an arbitrated
agreement believes the other party is not performing its duties
under the agreement, it has remedies under state law. A party may
file an appropriate petition or complaint under Rule 25-22.036,
Florida Administrative Code.

Section 252(a) allows parties to enter into a binding
agreement without regard to Section 251. This agreement can
include any issues the parties wish to put in it, including

e
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enforcement provisions such as liquidated damages, or other forus
of dispute resolution rather than bringing a complaint to the
Commission. A liquidated damages provision might be an appropriate
method for parties to resolve disputes without resorting to
litigation in court or before the Commission. However, it is not
a rejuirement of Section 251 and the issue of whether or not it
should be included is not relevant to the Commission's resolution
of contested issues pursuant to Sections 251 and 252. Eprint is
under no obligation to include such a provision in any agreement.
Accordingly, MFS8's request should be dismissed.

Even if the Act allows the Commission to arbitrate a dispute
over liquidated damages, imposing such a reguirement violates state
case law. If the Commission were to impose a liquidated damages
provision, it would be, in effect, awarding damages to one party
for a breach of contract. The Commission lacks the authority to

award money damages.

291 So.2d 199, 202 (Fla. 1974). 1If
the Commission were to take the action MFS requests, it would be
authorizing an award of damages to MFS when Sprint breached the
agreement. If the Commission cannot directly award money damages,
it cannot do so indirectly by imposing a liquidated damages
arrangement or the parties.

For the reasons discussed above, Sprint's motion should be
granted and MFS's request that the Commission impose a liguidated
damages provision in tha2 arbitration agreement should be dismissed.
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IBBUE 2: Should this docket be closed?

RECOMMENDATION: No. This docket should remain open and proceed to
hearing.
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ATTACHMENT 1

MFS Communication Zo., Inc., & Sprint United-Cu .el of Fiorida, Inc.

Florida Intsrconnection

Agresmant
Under Sections 251 and 252 of the Telscommunications Act of 1998

23.0

214

21.6

other thish 1o pay 1o the othel Parly any amounls owed under
thus Agreement.

Coipstions Upon Termination or Expirstion

Upon termination or expiraton of this Agreement in sccordance
weith thes Section 21.0:

a! Epch Party shall comply immediately with s obhgations set
forth in Section 32.4.5;

bl Esch Party shall continue to perform s oblgations and
provide the services s described herein until such 1ime as
8 puccassor agreement between the Parties s entered into;
provided, howsver, that tha Parties shall renegoniate the
tatled, foes and charges conteinad herein, and

cl Esch Party shall promptly pay sl amounts [including sny
e payment charges) owed undar this Agresmant.

Remady

Except a8 sat forth in Saction 23.5, no remedy set forth in this
Agreement is intended to be exclusive snd esch snd every
remedy shall ba cumulative and in sddition 1o sny other nghls o
remadiel NOw of hateafler axisting undst apphcable law of
otherwise.

INSTALLATION

Sprint and MFS shell effectuste sl the terms of this Agreememt by
Septambar 1, 1086. Moreover, MFS and Sprint sgree 1o begn
implementing the terms of the sgreemant immedistely upon srecution of
this sgreament, and specifically will bagin to implement and install network
interconnaectbon and other network infrestructurs orders. e g. DLC
collocation capebiitiss. withan twio weslks Upon exscution of the sgreement.

STIPULATED DAMAGES FOR SFECIFIED ACTIVITIES

231

Certzin Definitons

When used in this Section 23.0, the following terma shall have
the masnings indhcated:

July 3. 1998

-6-
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MFS Communication

=o., Iinc., & Bprint United-Cv .l of Florida, Inc.
Fiorids interconnaction

Apgresment
Under Bactions 261 end 262 of the Telscommunications At of 1896

23.11

4312

*Specified Performance Brasch”™ mesns the failure by
Bprint 1o mest tha Performance Critera for sny
Spucified Activity for » paricd of thres [3) consesutive
calendsr months

“Specified Activity™ mesns any of the following
eCivilas:

8! tha installstion by Spnmt of unbundied Loops for
MFS (*Unbundied Loap Installation™)

Bl Sprnt’s provision of intenm Telscommumnicalions
Number Porisbility; or

el the repsir of out of sarvice problema for MFS
{*0ut of Service Repairs®).

“Performance Criteria® means. with respect 1o sach
calendar month during the term of this Agresment, the
parformenca by Sprint during such monih of sach
Specified Activity shown below within the tme
interval shown in 81 loast sighty percent (BO%) of the
covered instances:

SPECIFIED ACTIVITY PERFORMANCE INTERVAL DATE
i LUnbundisd Loog
_aislanzs

1-10 Loops per Servica Order | 5 days hiom Sprnt's Recepl of

valid Service Order

Order

11-20 Loops per Senice 10 days from Sprint’s Recept of

valid Servico Ordar

21 + Loops par Bervice Order o be Megouated

| KT

1-10 Numbars per Service B days from Bprint’s Recewpt of

Order velid Service Ordaer
11:20 Numbers par Servica 10 days from Sprint's Aeceipt of
Order valid Service Drder
21 + Numben per Service io be Negotiated
Order
July 3. 1890 Yugp 0




POCKET NO. 96J8380-TP
DATE: BEPTEMBER 4, 1996

MFS Communication -o0.. Inc.. & Sprint United-Ce .el of Florids. Inc.

Fiorids inmerconnection Apgresmant

Under Sections 251 and 262 of the Telscommunications Act of 1886

(e Qut-pl-Service Reaaus Less than 24 hours from Sprint’s

Receipt of Motification of Out-of-
Sarvice Condition

23.3

Bpaciled Performance Brasch

In recognetion of the (1) loss of Customer opportunities, revenues
and goodwill which MFS might sustamn in the svent of 8 Specified
Perlormancs Breasch; (2] the uncertainty. in the event of such a
Spacilmd Parformence Brasch, o! MFS having svadable te 1
cusiomer opportunities simile to those opporunites currently
svailable to MF5; and (3] the diticuity of accurately ascertaning
the amount of damages MFS would sustain in the event of such
8 Specilied Performance Bresch, Sprint sgrees tc pay MFS,
subject 1o Section 23.4 below, demages as st forth in Section
23.3 below in the event of the occurrencs of a Specilwed
Petlormance Bresch

Stipulsted Damagas

The damages payabls by Sprnt to MFS as a result ¢! » Specified
Peiformanca Bresch shall be $75,000 for each Specified
Performence Beesch (collectively, t+ @ “Stpulsted Damages”|
MFS and Sprint agres and scknowlsdge that (8] the Supulsted
Damages sra not & penalty snd have bean determined based upon
the facts and crcumstances of MFS and Sprint 81 the tma of the
negotiation end entering inte of thes Agreement, with due regerd
given to the performance sxpectstions of ssch Perty; (bl the
Stipulsted Demages consttute § ressonable spproxmation of the
damages MFS would susimn | iy demages were resdily
sacerininabls; and ® MFS gha! wGuired 1o provide any
proof of the Stipulated D:

July 3. 1096

Page 61
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MFS Communication. .o., Inc.. & Sprint United-Ce. .el of Florida. Inc.

Florida Interconnection

Agreement
Under Sections 251 and 252 of tha Telscommunications Act of 1986

24.0

134 Uimitntions

in no event shall Spnnt be kable to pay the Supulsted Damages
i Sprint’s fsidure to meet of excesd any of the Performance
Critetia & caused, dvsctly or indirectly, by 8 Delayng Evemt. A
*Doelaying Event” means (s} » feillure by MFS to perform any af
ris obhkgations set forth in this Agresment (including, without
lemitation, the implementation Schedule and the Joint Grooming
Planl, [b) ary deley, 8ct or fadhure 1o 8ct by 8 Customer, sgent o
subcontrecior of MFS or (¢l eny Force Magure Event Il &
Daiaymng Event (I} pravents Sprint fom performing & Specilied
Activity, then such Specified Activity shall be excluded from the
calculation of Sprint's compliance with the Performance Critena.
or (i) only suspends Sprint’'s ability to timaly perform the
Specihed Activily, the applicable time frame in which Spont'e
comphance with the Performance Critens o massured shall be
extended on an hour-for-hour or day-for-day basis, &3 sppiicable,
squal 1o the duration of the Delaying Event.

238 Records

Sprint shall manian complate and accurate records. oa @
monthiy basis, of ns per!ormance under thes Agreement of each
Spacifisg Activity snd s complipnce with the Performance
Criteria. Sprnt shall provide to MFS such records i 8 sell:
reporting format on & monthly basis. Notwithstanding Section
32.0, the Pertes agres that such records shall be desme.
*Propneiary Information” under Section 32.0.

SECTION 252{l) OBLIGATIONS

i Sprint prtery imto an agreamaent (the “Other Agreemant”) approved by the
Commission pursusnt 1o Section 252 of tha Act which provides lor the
provision of smangemants coversd in this Agreement 1o snother requesting
Telecommunicationa Carrier, inchuding eall or ita affilists, Spnnt shall make
availabls to MFS such srmangements upon the sama rates, terms and
conditions a8 those provaded in the Other Agreement. Al its sols opuon,
MFS may wvail itesl! of sither (1) the Other Agreement in its entirety of (i)
the prices, terma and conditions of the Other Agresment that dwectly relste
to any of the fo'lowing duties ss & whole:

11 Inerconnection - Section 281(c1(2) of the Act (Sections 4 O andt 5.0
of this Agreement); or
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®

Patition for Arbitration

ATTACEMENT 2

BEFORE THE FLORIDA PUBLIC SERVICE COMMIBSION

In the mattar of

MFS COSMUNICATIONS COMPANY,
INC.

DOCKET WO. 96003E-TP
Pursuant to 47 U.B.C. § 2%32(b) Filed: August 13, 19%é
ef Intarconnection Rates,

Terms, and Conditiona with

SFRINT DEITED-CENTEL OF
FLORIDA, IMC. (aleo known as
CINTRAL TILIPHONL COMPANY OF
FLORIDA AND UWITED TELEPHONE
COMPANY OF FLORIDA)

T T T e T e ! R B T o Wt

BOTICH TO DIBH.u.
Pursuant to Pection 252(b) of tha Comsunications Act of 1934,
s asended by the Telecomsunications Act of 1§9é,' and Rule 25-
22.017, Florids Mainistrative Code, United Telephone Company of
Florida, Inc. (®"Sprint-United”) and Central Telephone Company of
Florids, 1Inc. ("Sprint-Centel®] (together “Sprint™ or the
*Companies®) Move to Dismiss the portion of the Petition’ filed by

' pub.L.No. 104-104 § 101(a), 110 Stat. 70 to be codified at
47 U.8.C. § 252(b). The Communications Act of 19)4, as amended by
ths Telscomsunications Act of 1996, is referred to hersin am the
19986 hct.

! The Companies nots that the style of the Petition refars to
"gprint United-Cental of Florida, Inc.” as & legal entity that does
not axist. The Companies have interpreied the petition to relate
tc United Telsphons Company of Florida and Central Telephone
Company of Florids, two ssparate legal entities, both of which are
cartificated local sxchange companies and both of which are undar
common ownership, mensgement and control.

gozumThe &t ETE-OATE
OBL2L WEIZE
R -____.-g.'_ﬁfn-.'.
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MFE Communications Company, Inc. ("MFS™) on July 17, 199& dealing
with stipulatsd damages, and state:

1. HNrs's petition idantifies Sprirt’s refusal to agrss on
NF§’s proposed stipulated dasage clauss &8 An unresolved issue to
be arbitrated by the FPSC. Eag Petiticn at 0=9, 9 F. NFS proposes
that the Cosmission adopt § 2} ¢7 MNIS's Comprahansive
Intarconnection Agreemsnt ax & means to resc.ve this unresclived
issue. This portion of WFS‘'s petition and reguest for reliet
should bs stricken and/or dismissed by the FPSC for the fellewing
TeAsONSs .

- First, the 1996 Act doas not give the FPSC the powar to
arbitrate a dispute regarding the propriety of a stipulested damages
clause. Section 252 of the 1996 ACt ampovers & stats comamlseion to
arbitrate unresclved issuss and the state comission is required to
"ansure that such resclution and conditions mest the reguiresents
of Bection 221" mand "astablish sny rater for interconnection,
parvice, or network slemants according to subsecticn (d) [Pricing
Etandards]. . ." A stipulated damages clasumse is not a reguirement
of Bection 281 nor is It a rete for "interconnection, ssrvices, or
network elesents.* Additionally, agresing to a stipulated damiges
clause is not one of ths exprass or implied duties or cbligations
of an incumbent local exchanges company specified in Section 251.
Accordingly, the FPSC doas not have the authority under the 19%&
Act to arbitrate Bprint‘s refusal te agres to NFE' proposed
stipulated damages clause.

-0-11-
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3, GSecond, bacause imposing a stipulated damages clsuse in
arbitretion is tantamount to awarding damages for bresch of
contract or failure to follov a Commission order, the FPSC does not
have the pover to ‘mpose a stipulated damages clauss. Awarding
damages iz & judicls] function beyond the power of tha FPSC. fag
Sgutharn Rell) Telschons and Telsgrach Co, v, Mobile America Corp..
dDE., 291 Bo.2d 199, 201 (Fls. 1974).

4. Third, Fecauss ths propossd stipulsted damages provision
involves the imposition of & §75,000 payment for even & minor
brsach, the stipulsted damages is not a valid liquidated damage
provision but is, instesd, a penalty which is sgainst Flerids
public policy.

5. Accordingly, MFS’ regquest for the FPSC to imposs a
stipulated dasages clause should be dismissed fros tha Petition.

WMIREFORE, BSprint reguasts that the FPSC enter an Order
dismissing the stipulatad damages portions of the Fetition as set
forth in this Metion.

Dated this 12th day of August, 1956.

J » FOMS

J. FRY WAHLENW

Ausley & WMcHMullen

F. O. Box 291

Tellahagses, Florids Jaloz
(P04) 224=-9115

ATTORNEYE FOR CENTRAL TELEPHONE

COMPANY OF FLORIDA AMD UNITED
TILIPHONE COMPANY OF FLORIDA

-12=
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-

SEATIFICATE OF SERVICE i
1 HERERY CERTIFY that a trus and correct copy of the foregoing

bas bean furnished by U. 3. Mall, hand delivery (*) or overnight
SXprass (*®*) this 12th day of August, 1956, to the following:

Michas] Billmsier @ Andrew D. I.I.r-n e

Division of Lagal Barvicas Wussell M. Blau

Florida Public Servicoe Coms. Lavrence ®. Freedsan

2540 Shumard Oak Blwvd. Bwidler & Barlin, Chartered
Tallahasses, FL  32195-0850 3000 K Btreet, M. W,, Buits 100

Mashington, DC  20007-%11&

torney

-13=
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BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION
In the maner of
MFS COMMUNICATIONS COMPANY,
INC.

Petition for Arbitration Pursuam o
47 U.5.C. § 252{(b) of Intercoomection Fascs,
Terms, and Conditions with

SPRINT UNITED-CENTEL OF

Docket Mo 960838.TF

FLORIDA AND UNITED TELEFHONE
- COMPANY OF FLORIDA)

R L e

MFS COMMUNICATIONS COMPANY, INC'S OPPOSITION TO
SPRINT'S MOTION TO DISMISS PORTIONS OF MFS'S ARBITRATION PETITION

15 Communications Company, Inc. ("MFS™). by its undersigned anomevs and pursuan)
10 Rule 2--22037 (2xb). Florida Adminigsr - - vemis +. 140, Flonds Rules of Ciwi
Procedure. bereby files this Oppomition 1 Sprint Lrued-Centel of Florids, In¢ "s (“Sprint™) Motion
o Dismiw Portions of MFS's Petition for Arbitrstion of Interconnection Rates, Terms and
Conditions (“Motion™) Sprint’s Metion is without merit and should be rummuarily denied for the
following ressons: (1) Inclusion of & dama ges provision in the parties” interconnection agreemen
iMMHNWﬂM“hhMmumlﬂﬁl
of the Telecommunications Act of 1996, 47 US.C. §151, er seq (Act™); and (2) The iasue of
whether the Florids Public Service Commission ("Comumission™) bas the power 1o sward damages

is ot relevant af this juncture because the incorporation and scope of wuch o clause in the parties”

-14=-




DOCKET NO.

960838~TP

DATE. BIEPTEMDER 4, 1996

sgrremant will be determined by arbitrstion. MFS opposes Sprint’s Motion, end suies the following
in suppon of its Opposition

I Sections 251 and 257 of the Ac specify the process 1o be wtilized when an incumnbent
bocal exchangs cerier (ILEC) snd & requesting ielecommunicasions clrmier pegotisse the torms of
= inlertonnecton sgrement. Secuon 251(c) requires the parties to pegotiate io good faith Secion
m;m&mmmua%dwwmunm
llmﬂ*hunﬁqnuunnnmnmuhnuauwﬂuﬁmudnuuumnudhdmmuh
wrbivation, Section 252(¢) mandates st commission review and approval of the agreement.

2 In compliance with the Act, MFS engaged In negotiations with Sprint over the term.-
mad conditions of imerconnection between their two networks. Although the parties have reacked
agreement on oiber rekevant ineroanection provisions, disputed tamuey remain Accordingly, MFS
ﬁdIHWMiwmﬁmmnﬂh-uum#mm-aﬁnuudnwmmmrhmmnnMMy
17,1996 The Petuion specifies the issues which MFS belicrs are disputed. inchuding whether
n:hmmuummqnuuu'ﬁHWIMhpwmhuﬁdqﬁﬁudhmuuwhwﬁmmmd
pay 10 MFS for specified performance breaches under that agreement ™

3. Sprirt filed is Motion oo August 12, 1996 It objecus o the poruons of MFS™s
Petition whuch request arbitation regarding the bquid» o «# veaust 10 the agroement a8 being
beyond the scope of arbitration outlined in © ~32ofthe Act' Lo facy, Section 252(b) 1) mmes

that “the carier of mry other r2y 1o be negotiation may petition & Statr commizzsion W erbitete

‘Motion m 2.

-15=
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ey epan Lawes™ (emphasis sdded). Sprint did not and cennot wssert that the issue regarding the
liquidated damages clause i3 resolved.  As such, it is an open issue in the pegotistion for an
kmerconnection egrosment and appropriste for arbitration.

4 Acconiog w Sprint, the Commission cannot arbitrate this tsnae becsuse it &5 outnide
the scope of egonations under Section 251." Sprint srgues that under Section 251 of the Act =a
uhﬂnmd-uuadmuunmluwh-u”.-rhh:@dudﬁnupuduur-uukn
imterconnection, sevvices, of network elemests.™  The short snswer 1o Sprint's sssertion |s tha:
wrbitration is por limited 1o rases, but alo encompames “lermi and conditions™ relsted 1o
imerconnection duties. Section 251(c)(1) states that an ILEC has a duty to negotise in pood faith
“he particular ferms and conditions of agreements to fulfil] the dutics described in subsections (W)
and (c} [whick include resale, aumber poruability, dialing periry, scoess 1o rights of way, recizrocal
compensation and imeroommection] ™ Likewise, Section 242(b)4)¢) empowers & suste commission
o impose “spproprisie conditions™ on carries in arbitration

3. While MFE agrees that the specific duties lisied in Sections 251(c) and (c) mum be
pegotinied in gond faith by an ILEC, nowhere does the language of Section 251{cX 1) s
negotiations 0 Eniompats only those duties. To claun otherwase 13 10 argue that all of the significam
provisions of m interconnection agreement, not directly pertaining 10 one of the enumersied
categories, mud be negotisted and incorporsted imo the agreemem by sote other mesns. This i3

HTUSC. §2520bx% 1)
Mebotion st 2.
“id

-16-
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unsuppored and unsupponable. The intent of Section 251 is that negotistions must be undenaken
iz good faith and must sccomplish & leat the duties required by the section. There is simply no
indicatien of any st oo lmit the subject of these negotiations '

6 Moreaver, the language of Sections 252(b)(1) and (2), as indicated by its drafting
history, is inclusive mther than exchusive. With regard 10 the section addressing procedures for
Degotiation, arbitetion, end spproval of agreements, the House Conference Fleport mazes that »
pasTy mary “ask the Stme 10 participme in the negotistions and 10 wrbitrtie any differences wrising in
the negotiations™ (emphasis added). Stmply pur, if Congress lad intended 1o limit the subjects of
cither the negotistions or the subsequent arbitration of those negotistions. it would bave included
such limiting lenguage in the Acy

T Even if Sprints assertion was correct thet srbitrations wre limited 1o the items
specifically enumersied in Section 251, the unresolved fssues tha: Sprint seeks to exclude from
arbitration are directly relevent 10 Sprint’s interconnection duty Liquidasted damages iy the
enforcement mechanism proposed by MFS w epply 10 venous of Sprint’s inierconnection dutses,
end therefore is & “werm or condition™ relevamt 10 those duties  Sprint may propose its own
saforcement mechanism 1o be considered in the arbitation  Eliminating enforcement mechanizms
from comsiderstion is arbiwratice. as Sprint advocates by wging the Commission to exchude
liquidated or specified damages from consideration, would result in 8 meaningless, unenforceable

*Se¢ HR. Conf. Rep No. 438, 104th Cong ., 2d Sexs. 118 (1996) (“The negotistion
process extablished by this sectics is istended 10 raolve questions of ecopomic resscnableness
with respeci to the interoonnectios requirement™)

*H.RL Conf. Rep. No. 458, 10#4th Cong., 24 Sexs 124 (1996)
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imiercennection agreement. That is not & sensible result and it should be discouraged.

' Furthermor, MFS also disagrees with Sprim’s assertions that no arbitration is
sppropnaie hecause the Commimion may not award damages snd tha (he proposed damages
Provison b sgeco Flonds public policy.” MFS’s request for arbitration of the dispnsed Liquidased
damages issue i 5ot an immedise request 10 recover any type of damages. What MFS seeis is
eventual Commissicn spproval of an interconnection sgreement which contains the damages clmme
ik proposes. Wihether or not the clsuse ultimately becomes u pan of the parties’ agreement will be
dewermined through arbitation. While MFS does not agree with Sprint's position that & damages
provision camot be pant of the contract becsuse the Commission lacks suhority 10 sward damages®
end that the proposed demages provision is againn Florida public policy, these issues ere not
rebevant here because MFS is not requesting » demages sward from the Commission. If the parties’
ultimnate agroement includes a specified or liquidated damages provision. it will be because MFS and
Sprint agreed 10 its 1erms or becsine such & clause was in., osed by the Commission, which does not
bear the sole responsibiliny for it enforcement.  The oaly asue that b now before the Commision

"Motion &t 3, and 5.

"Even if it is mesumed, arguendo, that the Commission has no jurisdiction to sward
demages, this limitation i immaerial The sutharity cited by Sprint does not indicate that
partics 10 an asierconnection agreemeni may pot include 8 liquidated demages clause i their
contract Instead, the cases mute that & petitioner's roquest for moory damages in administran ve
procesdings is heard by the circuit count Sowtherm Bell Telephons ond Telegraph Co v Alobile
America Co, Inc., 291 S0.2d 199, 200-201 (Fla 1974) {circuit court rather than Public Service
Commission hes jurisdiction over claim for money damages md may, is it ducreton, refer
questions of Fansory complance to Public Service Commnission) Sev Wirser Sprongs
Developmuent Co. v. Florida Power Co, 402 S0.24 1225, 127 (Fla. Dim CL App. 1981) {where
plaintifl seeks money demages which an administrative body is not empowersd to sward, it is
not required to pursue insdequate sdminisrative remedies and may file suit in coun)
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i3 Sprimt’s objection 1o the validity of MFS 1 arbitration petition.

WHEREFORE, MFS opposes Sprint's Motion and requests that it be densed in ity entirery.

Washingion, D.C. 20007
-— (202) 424-7500 (Tel )
(202) 424-7657 (Fex)

Anomeys for MFS COMMUNICATIONS
COMPANY, INC.

Augum 19, 1996
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