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September 30, 1996

Ms. Blanca S. Bayo

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard

Betty Easley Conference Center, Rm. 110
Tallahassee, Florida 32399-0850

RE: Docket No. 980888-TP
InterLATA Prescription

Dear Mrs. Bayo:

Enclosed please find an original and fifieen copies of BellSouth

Telecommunication, Inc.'s Motion To Strike, which we ask that you file in the captioned
docket,

A copy of this letter is enclosed. Please mark it to indicate that the original was

filed and return the copy to me. Copies have been served to the parties shown on the
ACK ———aitached Certificate of Service.
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URIGiNA
FRE Copy

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of Florida )
Interexchange Carriers ) Docket No. 960858-TP
Association, MC| Telecommunications )
Corporation, and AT&T Communica ions) Filed: September 30, 1956
of the Southern States, Inc., against )
BellSouth Telecommunications, Inc. )

)

MOTION TO STRIKE

BELLSOUTH TELECOMMUNICATIONS, INC., ("BeliSouth™), hereby files,
pursuant to Rule 25-22.037, Florida Administrative Code, its Motion to Strike
Portions of the Prehearing Statement of the Joint Complainants' and of the
rebuttal testimony of Sandra Seay, and states in support thereof the following:

: On August 8, 1998, the parties attended a noticed meeting with the
Staff of the Florida Public Service Commission (“Commission”) for the purpose of
identifying the issues in this proceeding. At the conclusion of this meeting,
seven issues had been identified. These were subsequently included as
Appendix A to the Order Establishing Procedure issued August 13, 1996. (Order
No. PSC-96-1044-PCO-TP). The Order establishing procedure also provided
that direct testimony and exhibits were to be filed September 3, 1996, and

rebuttal testimony and exhibits were to be filed September 17, 1996,

' The Joint Complainants are Florida Interexchange Carriers Association ("FIXCA"), MCI
Telecommunications Carporation ("MCI”), and AT&T Communications of the Southern States, Inc.
(‘AT&T")
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2. On September 17, 1996, the Joint Complainants filed both their
Prehearing statement and the rebuttal testimony of Sandra Seay. In their
Prehearing statement, the Joint Complainants set forth the seven properly
identified issues to this docket ani| stated their position as to each. However, the
Joint Complainants added an eighth issue that had not been identified through
the process described above, which they designated as a mixed question of fact
and policy. The Joint Complainants further listed two additional issues that had
not previously been listed and identified these as legal issues. Thus, the Joint
Complainants have attempted to improperly inject into this proceeding three
issues that they did not raise previously, and that have not been approved by the
prehearing officer or otherwise properly made a part of this proceeding.

3. At the same time, the Joint Complainants filed in the testimony of
their witness, Ms. Seay, a question and answer (pp. 8, 8 and 10) that appears to
relate to its new issue number 8. (Seay Testimony, pp. 8-10) This testimony
states on its face that it relates to matters that are not raised in the testimony of
any BellSouth witnesses. (Seay Testimony, p.10, lines 8-10) The Joint
Complainants attempt to improperly add issues to this hearing as described
above should not be allowed, Neither should the Joint Complainants be allowed
to improperly inject into their witness' rebuttal testimony a discussion that is
outside of the proper scope of this proceeding as defined by the identified issues

and that, further, is not even proper rebuttal testimony.




4, The process whereby issues are identified at the beginning of the
prehearing period and approved by the prehearing officer obviously serves a
purpose. This process gives each party the opportunity to know what the issues
in the case are and to address the se issues appropriately through testimony.
Likewise, the standards that apply to limit rebuttal testimony to matters that are
truly offered in rebuttal are equally important to an orderly and fair proceeding.
This process ensures that issues are raised timely and fairly, and that neither
party is subjected to surprise.

5. The Joint Complainants have ignored these procedural
requirements in a manner that is manifestly unfair and that should not be
allowed. Again, the Joint Complainants have added to the prehearing statement
three issues that are not identified in the order establishing procedure. They
have attempted to do so under the portions of their brief in which they identify
questions of fact, policy and of law. While it is true that a party may identify
issues as falling into one of these three categories, the clear prescription of the
order establishing procedure is that parties are to categorize the existing issues,
not use this language as a pretense to attempt to improperly add issues that are
not otherwise part of the proceedings.

6. Also, issues can be added until the time the Prehearing Order is
issued, but issues must be added in the appropriate manner. Put differently, it
would make no sense to require parties to go through the process of identifying

issues and having them approved by the prehearing officer, only to allow the




parties later to go beyond the appropriately identified issues and add other
issues as they see fit. To the contrary, if a party believes that there is some*
legitimate reason to add an issue after the issue identification process is
complete, then it should file a motio1 to request leave from the Prehearing
Officer to do so. This would allow the Prehearing Officer the opportunity to
consider whether there is a basis to add issues, whether doing so will prejudice
other parties, and whether there are any other pertinent concerns.

A The Joint Complainants have simply ignored the entire issue
identification process and unilaterally added extra issues. Likewise, Joint
Complainants have taken the liberty of inserting into the ostensible rebuttal
testimony of their witness, a discussion that is not only related to an issue that is
not properly identified, but also obviously not offered to rebut the testimony of
any BellSouth witness. As stated previously, Ms. Seay specifically states in her
testimony that her discussion of the improperly added issue number 8 is not in
response to anything raised in the testimony of BellSouth witnesses.

B. Moreover, if Ms. Seay's above-referenced testimony is related to
the proper issues in this docket, that is one thing. However, FIXCA appears to
take the position that this testimony is outside of the scope of this proceeding,
which is precisely the reason that FIXCA has added a new issue (albeit
improperly). If a party desires to add testimony that is outside of the scope of the
proceeding, then (just as with an amendment to the issues list) a party should

file a motion requesting leave of the Prehearing Officer to do so. Instead, the




Joint Complainants have made an affirmative election to ignore the applicable
rules and place into their witnesses’ rebuttal testimony improper direct testimony
regarding a matter that even they appeur to consider to be outside of the proper
scope of this proceeding, and to which, consequently, BellSouth does not now
have an opportunity to respond.

9. If the Joint Complainants had properly requested leave to amend
the issue list and testimony, then it would have been appropriate for the
Prehearing Officer to consider the effect of granting this request and to weigh the
equities of the matter. Instead, the Joint Complainants have simply taken it upon
themselves to attempt unilaterally to force into this proceeding issues that do not
belong. The Joint Complainants have elected to violate the procedural Order in
this case and the established procedures of this Commission. They have
absolutely no excuse for this violation. Given this, the Commission should not
now consider whether an amendment to the issues list should be allowed.
Instead, the proper action is to strike immediately the three issues that the Joint
Complainants have added in their Prehearing Statement as well as the “rebuttal
testimony of Ms. Seay on matters outside of the proper scope of this proceeding

(i.e., page 8, line 19 through page 10, line 6).




CERTIFICATE OF SERVICE
Docket Nos. 930330-TP and 960658-TP

| HEREBY CERTIFY that a copy of the foregoing has been furnished by U.S.

Mail this 30 g of September, 1995 to:

Charles J. Beck

Office of Public Counsel

c/o The Florida Legislature
Suite B12

111 West Madison Street
Tallahassee, FL. 32399-1440

Noreen Davis, Esq.

Staff Counsel

Florida Public Service
Commission

Division of Legal Services

2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Cathy Swanson

Central Telephone Company
of Florida

Post Office Box 2214

Tallahassee, FL 32316

Lee L. Willis

John P. Fons

J. Jefirey Wahlen
Macfarlane, Ausley, Ferguson
& McMullen

Post Office Box 391
Tallahassee, FL 32302

Martha McMillin

MCI Telecommunications Corp.
Suite 700

780 Johnson Ferry Road
Atlanta, GA 30342

(404) B43-6140

Richard D. Melson

Hopping Boyd Green & Sams
P.O. Box 6526

Tallahassee, FL 32314

Kimberly Caswaell

GTE Florida Incorporated
P.O. Box 110, FLTCO007
Tampa, FL 33601-0110

Harriet Eudy

ALLTEL Florida, Inc.
Post Office Box 550
Live Oak, FL 320860

Michael W. Tye, Esq.

ATA&T

101 North Menroe St., Ste. 700
Tallahassee, FL 32301

(904) 425-6360

atty for AT&T

David B. Erwin

Young, van Assenderp, Varnadoe
& Benton, P.A.

225 South Adams St., Ste. 200
Post Office Box 1833
Tallahassee, FL 32302

Mr. John A. Carroll, Jr.
Northeast Florida TelephoneCo.
Post Office Box 486
Macclenny, FL 32063-0485




Charles Dennis

Indiantown Telephone System
Post Office Box 277
Indiantown, FL 34956

Jeff McGehee

Southland Telephone Company
210 Brookwood Road

Post Office Box 37

Atmore, Alabama 36504

Daniel V. Gregory

Quincy Telephone Company
Post Office Box 189
Quincy, FL 32351

Deborah Barratt

Vice President

One Call Communications, Inc.
801 Congressional Boulevard
Carmel, Indiana 46032

Angela B. Green

General Counsel

Florida Public Telecommunications
Assoc.

125 So. Gadsden St., #200
Tallahassee, FL 32302

Benjamin W. Fincher

Attorney, State Regulatory
Sprint Communications Company
Limited Partnership

3100 Cumberland Circle

Atlanta, GA 30339

C. Everett Boyd, Jr.

Ervin, Varn, Jacobs, Odom
& Ervin

P.O. Drawer 1170

305 South Gadsden Street
Tallahassee, FL. 32302
atty for Sprint

Joseph A. McGlothlin

Vicki Gordon Kaufman
McWhirter, Reeves, McGlothlin
Davidson, Rief & Bakas

117 South Gadsden Street
Tallahassee, FL 32301

Attys. for FIXCA

Robin Dunson

1200 Peachtree Street, N.E.
Suite 4038

Atlanta, GA 30309

Atty. for AT&T

Mark Logan

Bryant, Miller & Olive
201 S. Manroe Street
Suite 500

Tallahassee, FL 32301
Atty. for AT&T

\:), T%{.Q) ClMde (‘5’{}

J. Phillip Carver




WHEREFORE, BellSouth respectfully requests the entry of an order

granting its motion to strike as set forth above.

Respectfully submitted this 30th day of September, 1996.

BELLSOUTH TELECOMMUNICATIONS, INC.

Rebut J futt; 62

ROBERT G. BEATTY

J. PHILLIP CARVER

c/o Nancy H. Sims

150 So. Monroe Street, Suite 400
Tallahassee, FL 32301

(305) 347-5555

WILLIAM J ELLEN%%:RG I

NANCY B. WHITE

Suite 4300

675 W. Peachtree St., NE
Atlanta, GA 30375

(404) 335-0747






