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UalGtRAL
BEFORE THE FLORIDA PUBLIC sERviCE compassion  FILE COPY
o re Proposed Rules Relating ) Docket No. 951560-TP
w Pay Telaphone Servies ) Piled: October 21, 1996
3
LECAL BRIEF OF ATAT WIRELESS

Pursuant o the Commusmon '+ Nobioe issued Sepromber 18 1998 AT&T Wirciess Senvices
of Flonds I (TAWS") submits Gus brvef on the issue of the Commisson s junsdiction over
wircioss pey ielophones

BACKGROUND

On April 1, 1991, Colivier World, lnc. ("Osliular World™) filed » Petition for Declarstory
Stsement rogarding te apphicsbility and soope of Uw mstuton exempton embodiod i Flonds
Sistutes section M4 02(7) (Supp  1990) for “colluler redic inlecommunscations camien” and te
meaning of ClecommUIIcEtons servior i the public’ s appiied W Cellular Workd » proposed

it aadivon U elluie Word was conmdenng e offering of ool eloplione sonvice o6 s
pocal penoiend e teough spocialised collule wlophone ogaipment that would b placed s
ovations nof goadity of eooncmucelly susceptitie 1o Tadinons! landlas pey wiephone s e hese
ovation: s iuded o can. sipbosrds. offshore wiands. shon derm cvents and disasicr fecovery
e -

Basco upor these tacts Coliuier Workd reguesied that the ( ommussson find 1 proposed
collula ey phone oporations exemge trom (ommassios regulauon pursuss W secton 364 02075
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Flonds Sututes. In Order No. 25264, issued October 28, 1991, the Commission found it had no
sunsdicion over celivier service W porsons renting & collular instrument in conguaction with an
automotue However e for the romasning sericr stustions. the ( ommussion found thal it dd heve
UNCLOE Over such Stustions

Subwaguenty several arlluler providen pettoned for inenenton and reconsiderstion of
Order No. 25264 The Commission densed such potitions  However, in hight of the concerns
cxpressod by the ooliuiar providen shou te neture and effect of the ( om™ussion s assertion of
sunsdicuon over colivia: peyphons servioss, the (ammussion dwrecied i3 Sfl 10 conduct an
nvestigation o ooliuler peyphone reg ulstion.  Order No 29799 issued February 24, 1992 in
Docket No $10670-TP

Over the next sevorn' yoars, tae Suff hedd srvorsl wank shops W caamine the iochnscal aspocts
of providing pay \clephone service thiough o celiule telephone  The Sir concluded its
investigation and reconumended e e & bt e Closed 85 any Arther acon would OO i 8 ew
docket coablished for rubomakang Owder No PSC-94-1696-FOF - TP, 1ssund December 5, 1994 in
Dachet No 930607-TF  However  whiic e invesugation dockrt was open for several ycan the
celluin camon never had the opporunily o addres: wilh te ( omaussion U ) unsdi Gonal issucs
rmsed by the Moo for Keconssdorstion &t ( cllulw Worid casc

Al the July 31996 Agonds (nference dw Suf! presenied in this docket proposcd
peyvplons ruk emendments inchading ree: mgulsling wirciess pe)y Wicphone Afler conuments by
vanow camen the (ommusson voled | defer Maf! s proposed amendments o address buth
ectiucel nsucs aind e (omausson » jurndton with respet W warcioss providen  Pursaant
e schedule sot farth, AWS hereby submuts Gus iogal bref  As it further diocussed beiow based
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wpor. apphicabic muse and federsl lew the Commisson should find thet 1t has no legal suthonty o

repusie wirtiess eguipmon: that mey b used & pan wciephones

1 The Fiorsts Publis Servies ( smmusies Has No Logal Authonny 1o
Reguiste Wirviess Py Tolopbones U nder Floride Low

Hasod on curren: sstutes and case lew  the ( ommussson has no junsdacion over any entiny
providing pen iekophone sorvioss Swough ¢ weties maruent 1o the exient there may have heen
Gour m the Lme of e Cellular Workd Order reganding e meaning of the statuton cxemplion of
cellule providens from ( ommisson junadiction  reoon amendmonts and additons 0 Chapter 364
Fionds Sstutes resolve O Soute

The low o well setthod thar the Comrnisaon has no general grant of suthonty 1o regulsic
public utiues w Flonds  Eadic 1ol Commumaton, ks ) Southessicn 1ol Lo 17050 24477
e 1904) The junsdction of e Public Service ( ammussion i dorived sole!y from the grant of
icgisiat ve authorty  Linned Telephons (o of Plands ) Publa Senace Cam p 4% S0 2 116 (Ha
(VG | urthermone am Souts conoerming e eaistencs of regulston suthonty over & partscular
activity mus e resalved ageins e exorce of thet suthonty | ionds Bodes (o x Doaa So!
S0.24 799 (Fla. 1978).

All junsdiction over \ehephons sarvice 1 denved fom secton 364 01(1) Hlonds Statutrs
(1998 Thas st prowades  “The Flonds Pablic Service ( omamussion shall exercise over and in
IO L SeUORMBUIGENON: cumpenes the powers conferred by Bus chapeer | ( onseguently 1
W ooty docs ol meet e defintion of & “Wwheommuucations compan) e defined by statuie . the
Conutusson b Withoul unsdscton W reguies G entt

Al U hoa of the ( cliuiar Warkd Declamsion Sistement was i meaning of the ~cellular



exemption. In 1991, ssction 364 02(7), Flonds Swanaes (Supp | 990). specifically exempeod s “raio
from the defimton of 8

company  However, at that
ume radio lecOmMMUNICEtons carmer” was mxd defined in the Flonds Statutes the federal statutes

o toders or mame regulsbons | acung kgisiet ve gusdance. the ( ommissson declined to find that
Celluiar World met the definitbon of 8 “radic wiecommunications carmer ~ in the Cellular W .rid
Order other than carphonm. whach were act "t the pubisc ™ and thus exemye from junsdiction. the
Commisssos conchaded thel 13 regulson suthont: o mo depondon on the netwe of the lechauiogy
utliaed W provids U servioe  Nofwithsandang the tact that & octluler \iephone was being used.
U . ommusmon dmermined ta # could regulsic wirele: ey phones sace 1 had junsdiction over
iandline peyphones.

Whilke AWS has always dusagrend with e ( cliuler W anid Order » iterpweation of the |91
NIl more reuon igisieli v cRectmenty roecl v e doutsl show i ( ammason 3 junasdicton
As pan of 1s 1998 rewrie of chaguer 364 W iatraduce local compettion the | londs | egislature
amended the definibor of “wlecommunications company © ladey the revised definitbon of
CCieommunications compen) © includes

even corporsion parershiyp and poreos and the Ossecs UUSIOEs of FOUCHvEr
appoimied by ap count whsthorver  and overy poliical subsdivisson i U satc
offoring fwo-we) WHISCOMEERCANONS Service Lo the pubisc for lare wittun ths stasc
by e use of o wiecommunicstions faclin  The lerm Ctelecammans stions
compan T Goes Bt inciude e GRUT Wnch ROy 0es & ICluomimuecalions (acilit
Caciusively W s comficeed Iecmmuscaton s xhpen) | et Dobuc
e 3C00ME SIRVGGE. ¢ B TRREmISIOnR SO 8 el compuler dals
network compeny 0of offening serioe W e pubiic for ot o 8 cabic leley ion
company providing ceble sorvioe e dofined w 47 USC 3 322 However, cach
commen el mobile radic ervice provider shall contoue W be Lable for any waes
imposed parsusts W chaplen 205 and 11 and any fees ssscssed pursuani w s
0k 020 (hanghwss added |




Thus Ox new st drops the former “radic ekecommuBcatons camer” languag- snd utilizes the
werm s commercial robile radio service provider © ln introducing tus new termunolog)y . the
| egisiature further provided  sactian 364 027}, Flands Statutes (1999 hat the werm “commercial
mobile radic servioe provader” shall heve the same moaning as 15 defined by 47 U S C. sections
14%n) and 1312(d) There are reo imporan consoquences of tus legisiative change

First all of the relevant orms are now unambuguoush) defined i lew  Beginnung with 47
USC. 332AN1), this statute provides:

the o “commercis’ mobile service” moans amy mobue et oc (as defined

soction 1 SKn) of Gus utie) e 1 provided for profit and makes interonnecied

service svaiishie (A) o the publx or (B) w0 suh Giasses of cligible users as W be
cflectvely svailsbic o & submantial partos of the pubiic as specified by reguistion

B the C ommussaon
The torm “mobide servioe” 1 further defined @ "8 radic communication s ice amed on betweoen
motiie sabons o receven and land sabons and by mobuic stalons ComMmunKating among
themaelves. and inciudes both one-wey and two-we) radio communscation service ~ 47 U S (O
15Mm).

A cellule pey wiophone s ty defimition ¢ mobude sation 1 stilues radio pathway > and not
landiine wares o offec communicatons A5 Bus comeal motule does nol mcen moyaiie Tateer tial
e instrument 18 not physscalhy hinked 0 e landine notwork  Thus, any entity using 8 “wirciess
st ument o provide wiephome servioe on & per call compensation basss would be s commerncial
Mmoblie redic service provider and exemge from this ( ommussion s junsdicton  The foderal law
underiving the Fionds Seion exempaan kooks selel) W e ond user eguipment invo' ved without
) recognition of consderation for the type of sorvice wumaic'y boing offered.

The second conseguence of the logisiat ve change 1o the | 998 amendments W ( hapier 304
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i the use of the wond “provider” in biew of the former “camer” lerm  The new legasiative defininons
should resolve amy doubts as W junsdicton  However . the Coliular W orid Declaraton Statement
rebes 10 part on e conclumon that use of the torm camer appled W those engaged 10 making
celiula tacilies service svalabic 1© the publ & opposed W the pay tekephone service there at
issuc Whalever hmustacons mey heve boen wherent 10 the use of the term camer should now be
removed & provider can include all vanen of taclities and resclier entiies.

The wnachstone of commercial motule radio serace 15 8 wirciess instrumcnt on st least onc
end of the cal. Based ypon these lngisiatrve changes. there 1 no basis for s ( ommisson W now
conclude thet it has junsdicton over am type of wirciess pey ieiephone son e

1i Pesersi low Prevmpts Mest if sot 8l Matc Jurmdution
(O er W irvioss eryices

A weoand indeponden hesi for e Commusson s lack of suthonty W regulate cellular pay
Licptiones 1 e Congress presmpion of conmit forms of sec regulstion over commen el mobiic
radio servioe providens.

111 voll emmblished that the Supromacy Clause of the Unned Sustes ( onstitution vests
Congross with the power to procmpt stste low. Sicphos ¥ Americas Brands lac 825 F 24 312
Gl Cu 1987 Congress s draflung ¢ matuie. me) use langungs st dictates the cxtent o which
the statute peoompts state few. 20 Health Case Lad x Congt 908 F 24 918 (116 Cir. 1990)
Moreover “C ongressionsl cnactment of & provisios defuung Ow fuoomptive scope of 8 statuic
imphios thet o wiended 0 lune e precsptive scope of the satute W the express lorms of the
proomption provision. " Lok 3 Medunsic lac. 56 F.3d 1335 (116 Cir. 1995).

The procmpon lenguage of 47 U8 C §737 establishes ( ongress  unont W preompt staic



and locai govornments from exe Cuang Junadicoon over wireless pey icicphones 1t provades in
peruncnt pan

(3) State presmpties

(A) Notwrtmanding ssctions | $2%) and 221() of tus ttle. no State or local

governmen shall heve am suthonty 1o regulate the ety of o the raies charged by

g et peh B S g e s s oo

of commencssl mobuie sarvices
A commercisl mobule service provider by definction inclades “mobaic senvices whach provide o
for prvate one-way end two-wey land mobile radio commumostions ~ Sgg 47 U S C §§ 15Xn) and
Bua

Wircless poy iciophones arc commercial maobuie redc service providen ursuant W the
satnon defimton By virtur of the fact the cellular providen use mobile stations of recesvers:
Fionds i procmyied from regulsting the “entr) of o the rates charged” by wirciess pe) telephone
providen This mosns. & & munimem, thet this (COmMMISMO. Mme) Dol MIICEE &) CU FOYUINSIMCnt
on thow wanang i offer Gus service nof mey Gus ( cmumisson regulsic the rales such providen
Charge the public

Crnven the natare of this srice and T Wnigue I ustaiees thas e usuall) assocused with
11 ofloning © the public. AWS helieves that if the compicie Fionds statutony cacmption did not
cnst 1 would sull be unnoocssen for tus ( ammusson 1 impose am (ype of regulstion on warekess
payphone providen 6 thoee el mation thel me) sl tx resorved W Tw stales under secUon 330
of the | adors Suate  There has hoos 5o dovermunatios. that the oflenng of wirciess pe) ieiephone

e e has gonorsied any Ty of meenal consumer probicm et slond some widesproad onsis
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mentng reguiston acton  indeed. the most likely ares for consumer confusion. pnce. has been
compieiely precmgued  As for the other aspects of Flonds s psy ielephone regulations that might
arpushiy apply 1o the sbeonoe of the Flonds satuon exemption. for exampie. handicapped access,
sighage and disling requirements. such regulations are gonerally unworkabic of apEIOPOAte i
tustions i which these insruments are being deployed (¢ §  on alkens 8 sporting evens |

Thus, i Gx shesnoes of the Fonds statutony exemption. W the csient this Commussion
resin: an) Juredichion over wircioss pe) whophones. the Commassson should carcfully review the
application of each of its existing landlune rules e us review. i should thoughtfully determine
what vpes of rogulston ovenighll e moaningtull' noocasan 0 Sus ven spocializnd mche manket.
wart whuck really has not yet bees domx  Simx the soope Of saie suthonty remaining aficr the
fodersl proempuob i QUIlE DATOW &Ny CAETCiac Of such junsdicbos consisient with statc law.
should e direcied 1 mostng apec i dcfinabic rguision obratves

CONCLUSION

ased on curron seic iew e ( ommusseon b withow! ogal suthont W rogulac collular pey
wicphones  1n eddibon, e Congress hes proomgiod both sl oot barmien and pice regulaton,
e g & very narow Hokd of s suthonty provided Cherc (s aoy susie junsdiction o the first place
Which there is not under chagier 364 Therefore, AT& T Wisrloss Services of Flanda, Inc requests
the ( ommusseon find 55 withow junedotos o roguiec ocliule pey iclophones




Respectfully submitied thas 218t day of Ocwoher, 1996
Respectfully submined

MESSER, CAPARELLO, MADSEN,
GOLDMAN & METZ PA.

Post Office Box 1876
Talishassee, FL 32302-18%

(904) 2220720

\

e

G. JACOBS. ESQ
Anomeys for ATRT Wireless Services of Flonda, Inc.




1 HEREBY CERTIFY th s o and carre: oapn of e Bl of ATAT Wk Servioe of Flonda,
o w Docke Ne 931500 TP hus hess ase by Hand ™ US Mail on this 21w day of Ociober, 1996

1 the foliowing partes of record





