
M O R T O N  1. POSNBR 
ATTORNEY-AT-LAW 

October 21, 1996 

Ms. Blanca S. Bay0 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 

Re: Opposition of Metropolitan Fiber Systems of Florida, Inc., to GTE of Florida, 
n for Stav of Order P-et No. n_ 

Dear Ms. Bayo: 

Enclosed for filing in the above-referenced docket is an original and fifteen (1 5) copies of 
the Opposition of Metropolitan Fiber Systems of Florida Inc., to GTE of Florida, Inc.'s Motion for 
Stay of Order Pending Judicial Review, in the above-referenced proceeding. 

Please date stamp the extra copy, and return it in the enclosed self-addressed, pre-paid 
envelope. 

If there are any questions concerning this matter, please contact me. 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

Resolution of Petition@) to establish 1 
nondiscriminatory rates, terms, and ) 
conditions for resale involving local ) 
exchange companies and alternative ) 
local exchange companies pursuant ) 
to Section 364.161, Florida Statutes ) 

) 

Docket No. 950984-TP 

OPPOSITION OF 
METROPOLITAN FIBER SYSTEMS OF FLORIDA, INC. 

TO GTE OF FLORIDA INCORPORATED’S 
MOTION FOR STBY OF O R D E R ~ ~ w  

Metropolitan Fiber Systems of Florida, Inc. (“MFS”), by its undersigned attorneys, hereby 

opposes GTE of Florida Incorporated’s (“GTEFL”) October 11, 1996 Motion for Stay of Orders 

PSC-96-0811-FOF-TP and PSC-96-1160-FOF-TP in the captioned docket. 

I. INTRODUCTION 

GTEFL seeks a stay of Commission orders directing it to file unbundled local loop resale 

tariff rates reflecting Total Service Long Run Incremental Cost (“TSWC”). GTEFL argues that 

since the Commission’s mandatory TSLRIC rates are lower than loop rates GTEFL had set in its 

Facilities for Intrastate Access tariff, it is entitled to a stay pending judicial review. GTEFL‘s 

theory is that the difference between the tariffed access rates and the TSLRIC unbundled loop 

rates constitutes a “decrease in rates charged to customers” under Fla. Admin. Code Ann. § 25- 

22.061(1)(a) and that it is entitled to a mandatory stay under that Commission rule.u MFS believes 

When the Commission reduces a carrier’s rates, the rule states that “the Commission shall, 
upon motion filed by the utility or company affected, grant a stay pending judicial proceedings.” 
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GTEFL has wholly mischaracterized the Commission’s orders, its tariff filing, and MFS’ position 

regarding the Commission’s orders. GTEFL’s Motion is meritless and should be denied. 

11. THE COMMISSION DID NOT ORDER GTEFL TO REDUCE RATES 
WITHIN THE MEANING OF ITS RULES AND GTEFL IS NOT ENTITLED 
TO A MANDATORY STAY 

In order to justify a stay, GTEFL claims the Commission ordered it to reduce its rates. 

Under this theory, GTEFL asserts the Commission’s rules entitle it to a mandatory stay of the 

effectiveness of its unbundled loop rates. GTEFL‘s argument strains the Commission’s rules to 

tit its theory. 

Prior to the hearing, MFS contested GTEFL’s position that tariffed access lines were a 

satisfactory substitute for unbundled loops. Subsequently, GTEFL and MFS executed a partial 

co-carrier agreement, which the Commission approved, stating in relevant part: 

GTE shall unbundle all its Exchange Services into three separate 
packages: (1) link element; (2) port element; and (3) cross-connect 
element. The following link . . . categories shall be provided: 

2/4 wire analog voice grade 
2 wire ISDN digital grade 
4 wire DS-1 digital grade 

GTE shall ‘ and offer these elements 
such that MFS will be able to lease and interconnect to whichever 
of these unbundled elements GTE requires . . . 

Order No. PSC-96-081I-FOF-TP, at 55 (emphasis added). According to GTEFL’s July 24, 1996 

letter transmitting its tariff to the Commission, “GTEFL’s m d  Local Network Access 
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[tariff] is a new tariff, not previously filed with the [Commission] .’’Z Section 1.1 of that tariff 

states that it is applicable to: 

the unbundled local network and ancillary services provided to 
Alternative Local Exchange Carriers (ALEC) who have a 
Certificate of Public Convenience and Necessity (CPCN) 
authorizing them to operate in the State of Florida. The 
arrangements in this tariff schedule are only available to those 
ALECs that have a CPCN. 

“Unbundled Local Network Access” is a distinct service offering which did not previously exist. 

GTEFL agreed to unbundle and separately price local loops. Common sense dictates that the 

Commission cannot reduce rates for a service (and in a tariff) which did not exist before and 

which GTEFL agreed to initiate. Accordingly, the Commission did not order a rate reduction 

within the meaning of Rule 25-22.061(1)(a) and GTEFL is not entitled to a stay. Similarly, the 

Commission must also reject GTEFL’s argument that the Commission’s orders effectively 

eliminate GTEFL’s subsidy to its other services, decreasing the rates GTEFL charges to its end 

users and interexchange carriers. The newly tariffed rates are for services which did not exist 

before. The lack of a subsidy inherent in new rates cannot constitute a rate reduction within the 

meaning of the Commission’s rule. 

111. G T E n  HAS MlSCHARACTERIZED MFS’ POSITION CONCERNING THE 
COMMISSION’S ORDERS 

Although irrelevant to grant of a Rule 25-22.061(1)(a) stay, GTEFL alleges that “MFS 

will not be prejudiced by this stay because MFS also dislikes the Initial Order.” Motion at 6. 

GTEFL mischaracterizes MFS’ position. MFS did seek reconsideration of the Commission’s 

initial order, which the Commission denied. The basis of MFS’ request was that the Commission 

Letter of Beverly Y. Menard to Walter D’Haeseleer dated July 24, 1996 transmitting 
Unbundled Local Network Access Tariff, T-96-616 (emphasis in the original). 
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should have geographically deaveraged the loop rates, adopted a slightly refined costhg standard, 

and offered consumers the opportunity to opt out of long term service contracts without penalty 

under the new competitive environment. MFS did not oppose the underlying basis of the 

Commission’s order, and certainly did not oppose the provisions of the partial co-carrier 

agreement that MFS and G T E n  freely negotiated. GTEFL’s assertion that MFS will not suffer 

prejudice if a stay is granted because it sought reconsideration of Commission orders is 

inaccurate.1’ 

For the above reasons, MFS respectfully submits that GTEFL is not entitled to a stay 

under Rule 25-22.061(1)(a) and that its Motion must be denied. 

Respectfully submitted,A 

Richard M. h d l e r  
Morton J. Posner 
SWIDLER & BERLIN, CHARTERED 
3000 K Street, N.W. 
Suite 300 
Washington, D.C. 20007 
Attorneys for Metropolitan Fiber 
Systems of Florida, Inc. 

October 21. 1996 

2 GTEFL only seeks a stay under Rule 25-22.061(1)(a). Motion at 4. GTEFL has not made 
any showing under any other part of Rule 25-22.061 that it is entitled to a stay. Accordingly, the 
Commission has no record to consider GTEFL‘s motion on any basis other than Rule 25- 
22.061(1)(a). Without conceding the point, the issue of whether or not MFS would suffer harm 
if a stay is granted is not now before the Commission. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 21st day of October, 1996 a copy of the foregoing Opposition 

of Metropolitan Fiber Systems of Florida, Inc., to GTE of Florida, Inc.’s Motion for Stay of 

Order Pending Judicial Review, Docket No. 950984-TP, was served, via First Class Mail, postage 

prepaid, to each of the following list. 

Morton J. Posner, Esq. 
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Mr. Michael Tye 
AT&T Communications 

101 North Monroe Street, Suite 700 
Tallahassee, Florida 32301-7733 

ofthe Southern States, Inc. (T1741) 

Peter Dunbar, Esq. 
Charles W. Murphy, Esq. 
Pennington Law Firm 
215 South Monroe Street, Ste. 200 
P.O. Box 10095 (zip 32301) 
Tallahassee, Florida 32302 

Jodie Donovan-May, Esq. 
Teleport Communication Group - Washington, D.C. 
2 LaFayette Center 
1133 Twenty-First Street, N.W., Ste. 400 
Washington, D.C. 20036 

Ms. Jill Butler 
Time Warner Communications 
2773 Red Maple Ridge, Ste. 301 
Tallahassee, Florida 32301 

Patrick Wiggins, Esq. 
Wiggins Law Firm 
501 East Tennessee Street, Ste. B 
P.O. Drawer 1657 (zip 32302) 
Tallahassee, Florida 32308 

Ms. Laura Wilson 
Charles Dudley 
Florida Cable Telecommunications 

3 10 North Monroe Street 
Tallahassee, Florida 32302 

Associates, Inc. 

Richard Melson, Esq. 
Hopping Green Sams & Smith 
123 South Calhoun Street 
P.O. Box 6526 (zip 32314) 
Tallahassee, Florida 32301 

Kenneth Hoffman, Esq. 
Rutledge, Ecenia, Underwood, Punell& Hoffman 
P.O. Box 551 
215 South Monroe Street, Ste. 420 
Tallahassee, Florida 32301 

Mr. Michael J. Henry 
MCI Telecommunications Corporation (T173 1) 
780 Johnson Ferry Road, Ste. 700 
Atlanta, Georgia 30342 

Floyd Self, Esq. 
Messer Law Firm 
215 South Monroe Street, Ste. 701 
P.O. Box 1876 (zip 32302) 
Tallahassee, Florida 32302 



Lee L. Willis, Esq. 
J. Jeffrey Wahlen, Esq. 
McFarlane, Ausley, et al. 
227 South Calhoun Street 
Tallahassee, Florida 32302 

Leslie Carter 
Digital Media Partners 
2600 McCormack Drive 
Clearwater, Florida 34619-1098 

Charles Beck, Esq. 
Deputy Public Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 8 12 
Tallahassee, Florida 32399-1400 

Clay Phillips 
Utilities & Telecommunications 
House Office Building, Room 410 
Tallahassee, Florida 32399 

Nels Roseland 
Executive Office of the Governor 
Office of Planning and Budget 
The Capital, Room 1502 
Tallahassee, Florida 32399-0001 

Anthony P. Gillman, Esq. 
Kimberly Caswell, Esq. 
GTE Florida Incorporated, FLTC0007 
201 North Franklin Street 
Tampa, Florida 33602 

Leo I. George 
WinStar Wireless of Florida, Inc. 
1146 19th Street, N.W., Ste. 200 
Washington, D.C. 20036 

Patricia Kurlin 
3625 Queen Palm Drive 
Tampa, Florida 33619 

David Erwin, Esq. 
Young Van Assenderp et a1 
P.O. Box 1833 
225 South Adams Street 
Tallahassee, Florida 32302-1833 

Graham A. Taylor 
TCG South Florida 
1001 West Cypress Creek Road 
Suite 209 
Ft. Lauderdale, Florida 33309-1949 
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Greg Krasovsky 
Commerce & Economic Opportunities 
Senate Office Building, Room 426 
Tallahassee, Florida 32399 

H.W. Goodall 
Continental Fiber Technologies, Inc. 
4455 BayMeadows Road 
Jacksonville, Florida 32217-4716 

Steven D. Shannon 
MCI Metro Access Transmission 

2250 Lakeside Boulevard 
Richardson, Texas 75082 

Services, Inc. 

Marsha Rule, Esq. 
Wiggins & Willacorta 
P.O. Drawer 1657 
501 East Tennessee 
Tallahassee, Florida 32302 

F. Ben Poag 
SprinWnited-Florida 
SprintKentel-Florida 
P.O. Box 165000 (M.C. #5326) 
555 Lake Border Drive 
Apopka, Florida 32703 

John Murray 
Payphone Consultants, Inc. 
3431 N.W. 55th Street 
Ft. Lauderdale, Florida 33309-6308 

Richard A. Gerstemeier 
Time Warner A x S  of Florida, L.P. 
2251 Lucien Way, Ste. 320 
Maitland. Florida 32751-7023 

Gary T. Lawrence 
City of Lakeland 
501 East Lemon Street 
Lakeland, Florida 33801-5079 

Kimberly Caswell, Esq. 
c/o Richard M. Fletcher 
GTE Florida Incorporated 
106 East College Avenue, Ste. 1440 
Tallahassee, Florida 32301 -7704 

J. Phillip Carver, Esq. 
c/o Nancy H. Sims 
Southern Bell Telephone & Telegraph Company 
150 South Monroe Street, Ste. 400 
Tallahassee, Florida 32301 
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Robin Dunsan, Esq. 
AT&T Communications 
1200 Peachtree Street, N.E. 
Promenade I, Room 4038 
Atlanta, Florida 30309 

Robert S. Cohen 
Pennington, Culpepper, Moore, Wilkson, 

PO Box 10095 
Tallahassee, FL 32302-2095 

Dunbar & Dunlap, P.A. 

Benjamin Fincher 
Sprint Communications Co. 
3065 Cumberland Circle 
Atlanta, GA 30339 

Donna Canzano 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Bill Tabor 
Utilities & Telecommunications 
Room 41 0 House Office Building 
Tallahassee, FL 32399 

Donald Crosby, Esq. 
Continental Cablevision, Inc. 
Southeastern Region 
7800 Belfort Parkway, Suite 200 
Jacksonville, Florida 32256-6825 

Sue E. Weiske, Senior Counsel 
Law Department 
Time Warner Communications 
160 Invemess Drive West 
Englewood, CO 801 12 

Hon. Blanca S. Bay0 
Director 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

C. Everett Boyd, Jr. 
Ervin Varn Jacobs Odom & Ervin 
305 S. Gadsden Street 
Tallahassee, FL 32301 

Mark K. Logan 
Bryant Miller & Olive, P.A. 
201 S. Monroe Street, Suite 500 
Tallahassee, FL 32301 
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J. Jeffrey Wahlen 
PO Box 391 
Tallahassee, FL 32302 

David E. Smith 
Director of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Robert D. Vandiver 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd., Rm 370 
Tallahassee, FL 32399-0850 

Brian Sulmonetti 
LDDS Communications Inc. 
151 5 S. Federal Highway, M O O  
Boca Raton, FL 33432-7404 

Norman H. Horton, Jr. 
PO Box 1876 
Tallahassee, FL 
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