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BRYANT, MILLER AND OLIVE, P.A. 
20 1 South Monroe Street 

. Suite 500 
Tallaha ssee, rIorida 32301 

(904) 222-86 11 

FAX : (904) 22 4-1544 
(904) 224-0044 

Barnett Plaza, Suite 1265 
101 East Kennedy Boulevard 430 Margate 

Tampa, Florida 33 602 Atlanta, Georgia 30328 
(813) 273-6677 (770) 399-7700 

FAX: (813) 223-2705 FAX: (770) 399-6462 

January 6, 1997 

Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Service Commission 
Room 110, Betty Easley Conference Center 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: 	 Petition of Florida Power & Light 
Company for Enforcement of Order 
No. 4285 in Docket No. 9056-EU 

Dear Ms. Bayo: 

Enclosed for filing are the original and fifteen (15) copies 
of Florida Power & Light company I s Petition for Enforcement of 
Order. Please acknowledge receipt and filing of the above by 
stamping the copy of this letter attached and returning same to me. 

Yours truly, 

'ACK 
/ Wilton R. Miller 

AFA ___WPM: lms 

APP Enclosures 
----~~ Lorna R. Wagner, Esquire 

Cf'.F Frederick M. Bryant, Esquire 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition of Florida Power & ) 
Light Company for Enforce- ) 
ment of Order No. 4285 in ) DOCKET NO. 7 700 3.2 -Ed 
Docket No. 9056-EU. 1 

1 

OF O R D B  

Comes now, Petitioner, Florida Power & Light Company (‘FPL”) , 
by and through its undersigned attorneys, and petitions the 

Commission to enforce its Order No. 4285, issued on December 1, 

1967, in Docket No. 9056-EU, a copy of which is attached hereto as 

it 4 and by reference made a part hereof. Petitioner is the 

applicant identified in said Order. This Petition is necessary as 

the City of Homestead (the “City”) is willfully and intentionally 

violating the terms of said Order to the economic detriment of the 

Petitioner. 

The Petitioner, through its attorneys, has notified the City 

and has met with City officials and counsel. The City takes the 

position that it is not in violation of Order No. 4285 because the 

City owns the real estate where retail electric service is being 

provided and, in the City’s view, the premises constitute a ‘city- 

owned facility” within the meaning of an exemption contained within 

the Order. Further efforts to negotiate would, in the opinion of 

the Petitioner, be fruitless. 

In further proof and in support of this Petition, FPL offers 

the following for the Commission’s review and consideration: 

1. By Order No. 4285 (n ) issued on December 1, 1967, 

in Docket No. 9056-EU, the Commission approved a t,erFb$pqr;i.q 03s IJ”1 t . i. ;IE 



agreement (the “Territorial Agreement”) dated as of August 7, 1967, 

between FPL and the City. A copy of the Territorial Agreement is 

attached as Exhlblt. . .  
2. Paragraph 8 of the Territorial Agreement provides as 

follows: 

Notwithstanding the provisions of para- 
graph 6’ hereof, it is agreed that the City 
shall supply power to and, for purposes of 
this Agreement, shall consider that the 
Housing Authority Labor Camp located on the 
Easterly side of Tallahassee Road (SW. 137th 
Avenue) is within the service area of the 
City, including any additions to or extensions 
of said facilities of the Homestead Housing 

m c  - itvls riaht to furnish ser - Authority. 
ylce to Citv owned facllitles. or those own4 

cies derivina their Dower throuah and 
from the Citv (including but not limited to 
the Homestead Housing Authority) r?ay be served 
bv the said . . .  City. notwithstandlna * .  that ths 
said facibties are located witlun the service 
-L (Emphasis added) 

e . .  - * .  

3 .  As the Commission is aware, the City has on several 

occasions attempted unsuccessfully to invalidate the Territorial 

Agreement. In May 1988, the City notified FPL that the City was 

terminating the Territorial Agreement effective August 7, 1988, 

claiming that the lack of a specified term (i.e., duration) in the 

Territorial Agreement made it terminable by either party upon 

giving reasonable notice to the other. FPL objected, and sought a 

declaratory statement from this Commission with respect to the 

parties’ rights and obligations under the Territorial Agreement. 

Paragraph 6 of the Territorial Agreement provides that new 
annexations of areas by the City do not affect Florida Power & 
Light Company‘s right to serve those areas. 
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Shortly thereafter, the City filed a declaratory judgment action in 

Dade County Circuit Court regarding the Territorial Agreement. The 

Commission sought a writ of prohibition from the Florida Supreme 

Court against the judge in the Dade County Circuit Court action. 

Although declining to issue the writ (expressing confidence that 

the circuit judge would abide by the Court's ruling), the Florida 

, 551 So.2d Supreme court in 2 
1210, 1212 (1989) concluded in material part: 

. .  

We conclude that the purpose of the 
action brought by the City of Homestead in the 
circuit court is to modify the territorial 
agreement between it and FPL. We find that 
the agreement has no existence apart from the 
PSC order approving it and that the 
territorial agreement merged with and became a 
part of Florida Public Service Commission 
Order No. 4285. Any modification or 
termination of that order must first be made 
by the PSC. The subject matter of the order 
is within the particular expertise of the PSC, 
which has the responsibility of avoiding the 
uneconomic duplication of facilities and the 
duty to consider the impact of such decisions 
on the planning, development, and maintenance 
of a coordinated electric power grid 
throughout the state of Florida. The PSC must 
have the authority to modify or terminate this 
type of order so that it may carry out its 
express statutory purpose. 

4. Subsequently, in September 1990, the City filed a petition 

with this Commission seeking, alternatively, to have the Commission 

either acknowledge termination of the Territorial Agreement, or 

resolve a claimed territorial dispute. When the Commission granted 

FPLIs motion to dismiss, the City appealed to the Florida Supreme 

Court. In fitv of IiQrnestead v. Beard , 600 So.2d 450, 455 (1992), 
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the Supreme Court ruled that “the ... [Algreement is not terminable 
at will by the parties and may only be modified or terminated by 

the [Commission] in a proper proceeding . . . , I ’  reasoning (600 

So.2d at 454) : 

The purpose behind settlement agreements is to 
end the dispute, not to delay the dispute 
until one of the parties decides it is 
advantageous to begin competing again. The 
benefit of territorial agreements is the 
elimination of competition and the unnecessary 
duplication of facilities and services. 
(Citation omitted) If a party could terminate 
the agreement as soon as it was favorable to 
do so, the benefit to the public interest, as 
well as to the parties, would be impaired. 

5. FPL has recently learned that the City, in its process of 

developing a commercial tract called the Homestead “Park of 

Commerce” - a tract which is within the City’s corporate boundaries 

but unquestionably within FPL’s service territory - has, in 

violation of the Territorial Agreement and Order No. 4285, 

provided electric utility service to one tenant since late 1993 and 

has similarly offered to provide service to prospective tenants, in 

deliberate violation of the Territorial Agreement’ and the 

Commission’s orders approving and enforcing same. To enable it to 

do so, the City built a new feeder extending approximately one-half 

Paragraph 2 of the Territorial Agreement provides: 2 

The City and [FPL] agree that each will 
not serve or offer to serve a customer outside 
its service area. Whenever a customer applies 
for service to the party not serving the area 
of the customer, it is agreed that [FPL] or 
the City, as the case may be, shall refer the 
customer promptly to the other. 

4 
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mile from City-owned distribution facilities located to the east of 

the Park of Commerce. The City has apparently also installed an 

underground loop along the perimeter of the Park of Commerce. Both 

the feeder and underground facilities are uneconomic duplication of 

FPL facilities located immediately adjacent to the Park of 

Commerce. 

6. FPL has obtained copies of various publicly available 

documents which are illustrative of the City‘s violation of the 

Territorial Agreement. Attached to this Petition as -bit C. is 

a fifty-year-term “Lease Agreement” (the “Lease”), dated July 2 2 ,  

1993, between the City and Silver Eagle Distributors, Ltd. (“Silver 

Eagle”). Subsection 6(h) of the Lease provides: 

* .  

The [City] may have a dispute (the “FPL 
Dispute”) with Florida Power and Light (“FPL”) 
as to whether [the City] or FPL has the right 
to be the exclusive provider of electrical 
services to the Property. The FPL Dispute may 
take many months for resolution, and the 
outcome probably depends on whether, for 
purposes of FPL’s territorial allocation 
agreement with [the City], [the City] is 
deemed to be the owner of the Property. [The 
City] will indemnify and hold harmless [Silver 
Eagle] from any and all claims, damages or 
losses which [Silver Eagle] may suffer or 
incur by reason of the FPL dispute, including 
without limitation all attorneys’ fees and 
costs (whether or not suit is filed) and 
losses from any interruption of electrical 
service to the Property and any fine, penalty, 
service fee or similar sum which is due to FPL 
with respect to any provision of electrical 
services by [the City] to the Property, or any 
conversion of electrical services from [the 
City] to FPL. 

5 



7. Subsection 6(h) of the Lease is a contractual admission on 

the City's part that it is, at the very least, highly questionable 

whether Silver Eagle's beer distribution facility located within 

the Park of Commerce qualifies under the "service to City-owned 

facilities" exception set forth in Paragraph 8 of the Territorial 

Agreement, and quoted above in paragraph 2 of this Petition. An 

abbreviated summary of portions of the Lease discloses the 

unconvincing nature of the City's scheme: 

(i) Sections 1 and 2 - Silver Eagle is to construct a 
53,000 square foot building on a ten-acre parcel of land 

located in the Park of Commerce and to be leased from the 

City. 

(ii) Subsection 6(b) - Silver Eagle must apply for a 
building permit. 

(iii) Subsection 6(f) - City permits, licenses and other 
approvals are contingent upon Silver Eagle's "proper 

application, submission of plans conforming to all applicable 

ordinances and regulations, and payment of customary fees." 

(iv) Subsection 6(1) - The costs of constructing the 
53,000 square foot warehouse, distribution and office 

facility, and any replacements thereof or additions thereto, 

are solely the responsibility of Silver Eagle. 

(v) Section 9 - Silver Eagle is to obtain and maintain 
liability, hazard, fire and flood insurance. 

6 
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(vi) Section 17F - All plumbing, electrical, air 

conditioning, etc. repairs, all remodeling and all alterations 

are to be at the sole expense of Silver Eagle. 

8 .  In addition, Silver Eagle has been granted an exclusive 

option during the period from October 1, 1994, through July 1, 

2014, to purchase the real property upon which its building sits. 

See the “Option Agreement” dated July 22, 1993, comprising 

attached hereto. Both the Lease and the Option Agreement were 

subsequently amended as of January 12, 1995, by a “First Amendment 

to Lease and Option Agreements,” attached to this Petition as 

. .  

9. FPL submits that the City cannot legitimately assert or 

contend that Silver Eagle’s warehouse, distribution and office 

facility in the Park of Commerce qualifies as a “City-owned 

facility” entitling the City to provide electrical service to it 

because all electricity-consuming structures and equipment on the 

site are owned by, and are the sole responsibility of, Silver 

Eagle. As such, the City is not entitled to serve, and is barred 

by Paragraph 2 of the Territorial Agreement (quoted earlier in 

footnote #2) from serving or offering to serve, Silver Eagle or 

other non-City-owned tenants within the Park of Commerce. FPL has 

in fact learned that the City has recently negotiated a lease with 

a second prospective tenant, Contender Boats, under terms very 

similar to those of the Lease with Silver Eagle. Groundbreaking 

for the Contender Boats facility is underway. 

7 
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10. FPL is entitled to serve the disputed area under the 

express terms of the Territorial Agreement and the Commission's own 

Order No. 4285 approving the Territorial Agreement, and is fully 

capable of providing reliable electric service to Silver Eagle and 

to any and all future tenants within the Park of Commerce by means 

of service extensions from an existing FPL distribution feeder 

which runs easterly along the south side of S.W. 328th Street and 

dead ends at Kingman Road (S.W. 152nd Avenue). FPL has a single 

phase lateral extending southward from S.W. 328th Street along 

Kingman Road. FPL estimates that this lateral would have to be 

upgraded to three phase to serve Silver Eagle and other future non- 

City-owned lessees/tenants within the Park of Commerce. A 

description and sketch of the anticipated facilities necessary to 

serve Silver Eagle, including certain underground ducts and cables 

plus a 300 kVA pad-mounted transformer, and their cost breakdown 

hereto. As shown thereon, FPL currently are set forth on J M ~ ~ L L F  

estimates that it will incur costs of $22,656 to serve Silver 

Eagle. 

* .  

11. FPL does not contest the City's ownership of the real 

estate underlying the facilities located thereon and therein at the 

Park of Commerce; however, the City has surrendered its dominion or 

control over the real estate for so long as Silver Eagle performs 

under the terms of the Lease and will permanently relinquish such 

control if and when Silver Eagle exercises its option to purchase 

by paying a small purchase price. Ownership of the realty, however, 

is not the issue. Ownership of the facilities, an Anheuser-Busch 

O G 5 6 0 8  
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beer distribution facility and a Contender Boats manufacturing 

facility, is the issue. Black's Law Dictionary 531 (rev. 5th ed. 

1979) defines "facility" as follows: 

Facility. Something that is built or installed to 
perform some particular function, but it also means 
something that promotes the ease of any action or course 
of conduct. Raynor v. American Heritage Life Ins. Co., 
123 Ga.App. 247, 180 S.E.2d 248, 250. See also 
Facilities. 

Similarly, Florida Statutes consistently define a "facility" not as 

the real estate but as the activity or purpose which is being 

facilitated by the operations within the premises. See Fla. Stat. 

§§ 509.502; 440.49; 153.02; 193.621; 252.60; 266.0002; 266.0012; 

266.0022; 266.0032; 266.0042; 266.0052; 266.0062; 376.301(3), (8)- 

(12); 376.321(4); 393.16; 394.455(6); 404.30; 415.102; 651.011; 

721.05. Ownership of the real estate is seldom, if ever, a factor. 

12. It is abundantly clear that the City of Homestead 

exercises no control or dominion over either the distribution of 

beer or the manufacturing of boats since neither is a legitimate 

exercise of municipal power and would, therefore, be an ultra vires 

act violative of the Florida Constitution. State v. Town of Norm 

m, 59 So.2d 779 (Fla. 1952). 
13. The City, in defining the purpose of the Lease in 

paragraph 1, states that "[tlhe purpose of this lease is to 

provide a locat ion for the reconstruction of the Lessee's business 

... for use as a warehouse, distribution and office facility (the 
"Proposed Use")" (emphasis supplied). The Lease (-bit € ) in 

paragraph 6(m) further gives Silver Eagle the right to remove all 

9 



of its equipment, furniture and fixtures should Silver Eagle elect 

to terminate the Lease. These are the properties which facilitate 

the use of the premises and convert the premises to a beer 

distribution and office facility.. 

14. It was the intent of the drafters of the Territorial 

) to exempt from its terms solely the Homestead Agreement (E;xhlblt B 

Housing Authority Labor Camp and any other municipal agency 

performing a legitimate municipal function and to allow such 

municipal facilities to be served by the City's municipal Utility, 

whether any such municipal facility was located on municipal or 

private property. To construe a broader intent, one would have to 

believe that the drafters of the Territorial Agreement anticipated 

that the City would be engaged in illegal activities; i.e. 

activities which facilitate private for-profit purposes as opposed 

to municipal or governmental functions, in violation of the Florida 

Constitution and the oaths of the City's elected officials. Such 

a construction cannot merit serious consideration. 

. .  

15. Counsel for the City has acknowledged that, if it is 

found that the facilities in question are not "City-owned 

facilities", then FPL is the appropriate utility to provide retail 

electrical service. 

16. In view of the uncontroverted facts that neither facility 

(Silver Eagle and Contender Boats) is engaged in providing a 

municipal or governmental service; that neither is under the 

dominion or control of the City of Homestead; that both are engaged 

in the pursuit of private enterprise for private gain; and that 

10 
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these facilities could never be considered legitimate municipal 

facilities, FPL therefore requests the Commission to enforce its 

Order N o .  4285 and direct an orderly transfer of retail electrical 

service to Silver Eagle and Contender Boats from the City of 

Homestead to Florida Power & Light Company in a manner which will 

not be injurious to the tenants. 

17. If the Commission finds that the City's violation of 

Order No. 4285 was willful and intentional, FPL further prays that 

the Commission assess the City for Petitioner's reasonable 

attorneys' fees and such other penalties as the Commission deems 

appropriate. 

Respectfully submitted, 
-. 

Bryant, Miller and Olive, P.A. 
201 South Monroe St., Ste. 500 
Tallahassee, FL 32301 

Florida Bar No. 055506 
(904) 222-8611 

and 

DAVID L. SMITH 
Florida Power & Light Company 
Post Office Box 029100 
Miami, Florida 33102-9100 

Florida Bar N o .  0473499 
(305) 552-3924 

Attorneys for Florida Power & 
Light Company 

11 
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CATE OF SERVICE 

I HEREBY CERTIFY that the original and fifteen copies of the 
foregoing Petition for Enforcement of Order have been filed with 
the Florida Public Service Commission, Division of Records and 
Reporting, Room 110, Betty Easley Conference Center, 2540 Shumard 
Oak Boulevard, Tallahassee, FL 32399-0850; and that a true and 
correct copy has been furnished by hand delivery to Lorna R. 
Wagner, Esquire, Division of Legal Services, Florida Public Service 
Commission, Room 370, Gerald L. Gunter Building, 2540 Shumard Oak 
Boulevard, Tallahassee, FL 32399-0850; and that a true and correct 
copy has been furnished by United States Mail, postage prepaid, to 
Frederick M. Bryant, Esquire, 306 East College Avenue, Tallahassee, 
FL 32301, Attorney for the City of Homestead, this 6th day of 
January, 1997. 
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BEFORE TIE FLORIM PUBLIC S m C E  CCWISSION 

wcm NO. 9056-N 

&RDm No. 9285 

In re: 
& Light Company f a r  approval of an 
agreement with the City of Homeatead, 
Florida. relative t o  re rv ice  areas. 

Application Of Florida Powor 

The following C o d s a l o n e r e  par t ic ipa ted  in the dlspoaition of 
t h i a  matter: 

Pursuant t o  due notice.  the Florida Public Service C o d r s i o n  
held a public  hearing in th. City Council Ch.PLberr City H.11, 
Homertead, Plarida,  conmncing a t  1O:OO A.U., on Wednesday, November 
0, 1967. 
APPEARMlcEst Phi l l i p  m1dnm. Scott .  IICcarttly, Steel,  

Hector & D.Via,  Flrrt I(.tio!ul W k  Building, 
M i d ,  Florida, for the applicant.  

Vernon Turner, City Attorney, City of 
Hameatead, 830 North k a e  Avenue, 
Homestead, Florida, for the City of Homeatead. 

I N l n g  Peakoe, lo00 Rorth &om Avenue, 
Homeatead, Florida, a prateatant .  

B. Kenneth Oltlin, Chief R.te Counsel, 
Florida Public 9.rvice Commission. for  
the C o d s a l o n ' a  S t U f  and the public 
generally. 

The O Z l t i r O  recard hemin, inCludlZU the  exhibit. M d  testi- 
mony rdduced a t  the public h u r i a g ,  have a l l  been examined by the 
f u l l  Codamian.  After due COIi8ider8tlOn th. Cotmission naw enters 
i t a  order in this cause. 

O R D E R  

Ex THE CO~SSION: 

seeM approval of a t e r r i t o r i a l  agreement between it and the C?ty 
of Homestead lnvalving t e r r i t o r y  in Dule County, Florida. 
appl icant ,  with i t a  p r i n c i p u  officea at &OO Weat Flagler S t r e e t ,  
Kl&, Florida, is an electric u t i l i t y  aubject to th. jur i sd lc t jcn  
of  this Commission p u r r u ~ t  to chapter 366. n o r i d .  Statutes .  
iurniaher e l e c t r i c i t y  and p o w r  t o  cuatowra in thore areas ? f  
n o r i d a  comprialng moat of th. eaat coast ,  with ttu axceptim c r  the 
Jackaonville area and 5 other  m n i c i p a l i t i e s  when municlpal e l ec t r i c  
ayateme u e  in aperation. 

of c e n t r a l  and north-central  Florida. X t  fumishea e l e c t r t c l t y  
t o  curtomera In approximately 559 C-ltl.8 and in unincor;rorate4 
amaa in th. t e r r i t o r y  deacribed. 
incorporated c i t y  with i t a  corporate lLnitr located in Dada C ? m t Y ,  
Florida. 
in M e  County, Florida, puraurnt to th. P ~ O V ~ ~ ~ O M  of Chapter . 2 ,  
Florida Statutea.  
by t h i a  Conmission under the proviaiom of a c t i o n  366.11. Fisr::s 

% .ppliCatiOn in thi8 d o c u t  Florida P0W.r Md L i g h t  C O - W  

P.e 

r t  

It ala0 aervea th. ana around sor;t.*.em 
Md ea8tem b k e  Okeechobee, th. lower W e l t  C a s t  .ma, and p0rt:SnS 

aU C i t y  of liDmO.rtaad 1 S  an 

It fumishea e l e c t r i c i t y  md power t o  cuatowra lacated_ 

The City of Ibm0ste.d is ueg tod  from regd:at:3n 

StatUte8. 

0 0 0 0  1 3  
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Order No. 4285 

Sheet 2 
Docket NO. 9056-EU . 

Involved in  the appl icat ion is a tranrfer of approximately 
12 commercial accounts m d  66 r e r i d e n t i a l  accounta from the c i t y  
t o  Florida Power and Llght Company urd about 363 r e r iden t i a l  
accounta from Florida Power Md L i g h t  Company t o  the City OP HOW- 
stead.  Tertinony adduced before the Cammirrion indicated that 
there a re  preaently dupl icate  e l e c t r i c a l  f a c i l i t i e s  aaintafned by 
the Company and by the m u n i c i p ~ l i t y  i n  ce r t a in  areaa in -de c ~ u T . : ~  
where the f a c i l i t i e s  of the  two u t i l i t y  ay r t em a re  contiguous o r  
coincide. In view of the M t i c i p r t e d  g n w t h  of the areaa embraced 
i n  the proposed t e r r i t o r i a l  agreement, fur ther  duplication of 
service la t o  be an t ic ipa ted  unlerr separate  rervice areas are  
agreed t o  by the two u t i l i t y  ryrtems. Further, the overlapping ci 
these aenrice a reas  na tura l ly  crederwartriul expenditurea gn the 
p a r t  of each of the u t i l i t y  ayrtems i n  i n s t a l l i n g  urd maintainin; 
dupl icate  tranamission M d  d i r t r i b u t i o n  l i ne r .  The elimination oP 
duplicate  line would enhMce the appearance of the  involved areas.  
Duplicate lines r e s u l t  in M unnecerrary hazard t o  the safe ty  of 
eaployeer of  the u t i l i t y  ryrtems urd to  the general public, since the 
l i n e r  of one u t i l i t y  necerasr i ly  croar the  l inea  of  the other  a t  
ce r t a in  pointr .  Further. the witnerres fo r  the two u t i l i t y  systems 
agreed that by elimFnating the nece r r i t y  fo r  duplicate service ir. 
the affected areas,  each u t i l i t y  would be enabled t o  develop a n d  
plan its reapcctive fu ture  growth in a mire orderly -er i n  order 
t o  adeqUAtely provide f o r  the service needs of  the rapidly growir.5 
area  of Dad. County. In Short, the p a r t i e s  t o  the proposed 
t e r r i t o r i & l  agreement concur that i t  will r e r u l t  in the provisior. 
of high qua l i ty  e l e c t r i c  re rv ice  t o  a11 a 1  the curtomers 3n both 
sys tem.  

It should be nated a t  the ou t r e t  that thir agreement is r.ot 
self-executing and w i l l  not  be operat ive unless approved Iry Z E i s  
Commisrion. There har been no t r a n r f e r  of any or the  facilities 
owned by e i t h e r  u t i l i t y  nor have MY customers been t ransferre?.  
However, both the p r iva t e  u t i l i t y  and the MvllClpalltY ha.ie x 2 -  
t ac ted  the curtomerr who w i l l  be affected by the propased t r acs l e r ,  
explained the nature and e f fec t  of the prgposed t e r r i t o r i a l  agree-  
ment, outl lned the typer of service provided by each of the  :ti::- 
tie8 and the rate rcheduler of each, and sought t o  explain t: :r.e 
curtomera exact ly  how t h i o  tranrfer will a f fec t  them. 

Although the Codrrion h u  no ju r i sd i c t ion  over the E c i : : -  
p a l i t y ,  it doer have the power urd au thor i ty  t o  examine a terr:-  
t o r i a l  w e m e n t  t o  which a regulbted publ ic  u t i l l t  is a par:::. 

v. Pw1.r 0.r system, b c . ,  l L  so. 23 - :s  

t o r i a l  agreemants between competing u t i l i t i e r  on several  i c c ~ : .  7 5 .  

We have adhered t o  the general  opinion that t e r r i t o r i a l  agree=--;, 
when properly presented t o  th. C o d r r i o n  in tha proper cirF-:.- 
s turcer ,  a r e  advisable and indeed in the public i n t e re s t .  .-; ;-i:+? 
i n  our Order No. 2948 in Docket KO. 6081-EU: 

m a  Coamlrrion NI mco@lzea €he w i s d m  of ter::- 

"It is our ip in ion  th.t t e r r i t o r i a l  agreementr which 
w i l l  minimize, Md perhaps even eliminate, unnecessary 
and uneconomical duDlicatlOn of plant and f a c i l i t i e s  
which invariably rci?Ompany axpaniionr into a r e a  a- 
ready rerved by a competing u t i l i t y .  are definitely i n  
the public i n t e r e r t  and should be encour.ged and apprev-: 
by & agency auch a. thil, which l a  charged with the d i ? ' .  
of regulat ing u t i l i t i e a  in the public  interert. Duplica- 
t i on  of publ ic  u t i l i t y  f a c i l l t i e r  l a  M economic waste 
and r e ru l t a  in higher r a t e s  which the public muat pay 
fo r  e s r e n t i a l  servicer .  Rearonable and r e a l l a t i c  r e s -  
la t ion ,  in such caaer, i r  bettor than, and taker the 
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plac9 of competition. A public u t i l i t y  i r  e n t i t l e d  under 
the law t o  earn a reA80nAbh re turn  an its investment. 
If two similar u t i l i t i e r  en ter  the s u m  t e r r i t o y  And com- 
pe te  f o r  the l imited businerr of tho u e a ,  each w i l l  
have fewer customers, but there will  inevi tab ly  be excess 
f a c i l i t i e s  which must earn a reasonable re turn.  The rate3 
in such a a i tua t ion  w i l l  be hieher than the  service is 
worth, o r  curtamers i n  more r e m t e  area. w i l l  bear some 
of the unjua t i f ied  axpenre necosrary t o  support such 
economlc waste. I n  the absmce of a rpec i f i c  s t a t u t e  
l iml t ing  the re rv ice  areu of various publ ic  u t i l i t i e s ,  
t e r r i t o r i a l  agreemantr such ar NO are C O n C O M e d  with 
here, cons t i t u t e  no unrea8onablo restriction on tha 

in the performance of i t s  primsry function of procuring fof 
the  publ ic  essential u t i l i t y  rervlcer  at  reasonable costa. 

COmmiSSlOn'8 POWerr, but  ACtUAlly A O l i l t  the C d S 8 i C n  

The proposed t e r r i t o r i a l  agreement repreren t r  the culminaticc 
of some three y e u s  af  negotiationr between Flor ida  Power And Light 
Compnpany and the City of IlomesteAd. Tes t imny before the Commission 
lndiCAtdd that no customer bolng transferred behem these two 
u t i l i t y  s y s t e m  would pay more for  his e l e c t r i c a l  service thAn pr:?r 
t o  the t r a m f a r .  Each u t i l i t y  t e s t i f i e d  that it could a f f e r  service 
ti i t s  new customerr whlch would be equally a. good, o r  be t te r ,  t%n 
the service which these cus tomrs  received before the t ransfer .  It 
appeared t o  the Commission that the typer of se rv ice  offered by each 
system were q u i t e  similar. 
e r s  who a r o  affected by the proposed t r ans fe r  rill be in ni way 
adversely a f fec ted  by approval of the  t e r r i t o r i a l  agreement. 

pll C o d s r i o n  concluder that the cust3m- 

Because ?f the  e l i d n a t i o n  of the uM0C0SSary  and unxonmical  
dupl icat icn of f a c i l i t i e s  which prerent ly  eXfStS,Md whl:h C d l l  be 

customers Md a l l  members of the public should be clubstanrial. 
expected t o  increase in the future, the lang-range benefits  t o  Zke6e 

This Commirrion Ucpectr that the approval of this agreemcr.t wfll 
enable each a i  the  u t i l i t y  sys tem t o  better serve i t s  customers. 

In s-ry, this Commirrion i i nds  that the evidence presented 
shows a c l e a r  j u s t i f i c a t i o n  .nd need f o r  the t e r r i t o r i a l  ag-eemenr 
fo r  w h i c h  a m m v a l  is  sought. Th. auproval of this agreement sP.xLd 
batter-anabii- these u t i l i h r  t o  profid0 the best possible u t i l i : ?  
services  t o  the general  public a t  a very r e u o n r b l e  price.  There- 
fore, in considerat ion thereof. it is 

appl icat ion of Florida Power And Light C?mpp.ny f o r  approval -? a 
t e r r i t o r i a l  agreement urd ertablisbment of bOlmdArles between tkat 

And that th. raid t e r r i t o r i a l  a q e e m t  be and the s u m  i s  herecy 
approved. 

O R D H M  by the Florida Publlc Service C O d r S i O n  that the 

C O q p . n Y  urd the City of IlowrteAd be and the 8- il hereby Srar.??.? 

By Order of Ch.l- VLLLIAn T. HAYO, C o d r s l o n e r  JPIRY x .  
CARTER m d  Commissi9ner PIVIR L. WON, as .nd c o m t i t u t i n g  the 
Flor ida Publ ic  Service Commission, t h l s A d q  of Decenber , 
1967 * 

(S E A L) 
chai- MAYO dissenting: 

The applicant.  Flor ida Power .nd Li t Compp.ny, r e l i e s  ?r. 
Commission Order Na. 2595, dated March 2 e  1958DpPee r$ 5255-7:'- ' .  
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whlch approved a t e r r i t o r i a l  6gr~ement between Florida Power Cor- 
poration and the  OrlMdO U t i l i t y  C&arion. In that roceediring, 

one p r o t e r t M t  appeared a t  the h e u l n g  Md he offered no testimony. 

The a p p l i c m t  further r e l i e s  on the lm(luage used by the Com- 
mlarlon ln Order No. m, Docket No. 6081-EU. entered July 5, 1966, 
by which a t e r r i t o r i a l  Agreemeflt between Florida Power Corporation 
M d  T-A Elec t r i c  COmpAnY Was approved. 
by the CmnllSiOn ln that proceedhg And ln B i m l l A r  proceedings 
since then war that "duplication of public u t i l i t y  f a c i l i t i e s  11 
M OCOflOmlC Wart0 Urd re#Ults lIl higher rates W h l C h  the public 
muat pay f o r  eS8entiAl services. Ruronable and r e a l l r t i c  regula- * 
tion. 
ju r i rd i c t ion  of the ComIhis8lOn Md a mnlc lpa l ly  Owned Md operated 
u t i l i t y  whlch is without the ju r i rd l c t lon  ?f thls C o d s a l o n .  
the  former care  there would be regulation in the p h c e  of competition. 
'Rut is not e n t i r e l y  EO i n  Mlr care. 
regulated, the other  w i l l  not  m d  the e f f ec t  of the C o d r s i o n ' s  
approva  w i l l  do S W A Y  w i t h  the competition betweon the two pa r t i e s  

them by the c i t y  because they u e  not e l i g i b l e  t o  vote in c i t y  
electiona. Presently. those customera that are to  be t r m f e r r e d  
t o  li0merte.d are being Served bg the appliCMt Md have recourse 
t o  this Cormlssion. 
who appeared were a l l  ln opposition t o  the Commission's approval 
of this agreement. 
the service being rendered, o r  t o  be rendered, by the C i t y  af 
Homertead Md a complete sa t i s f ac t ion  of the service being rendered 

witnesrer do not  feel  U B U r e d  About the level of r a t e r  that  will 
be charged by the City of Ibmestead, even in view of  the resolution 
paired by the c i t y  t o  f reeze the r a t e r  at  the present level.  

The teBtimny of the comp~ny is very general ar to  how it w i l l  
bid ln rervlng th. publ ic  intereat. The wltnesr t e s t i f i e d  tha t  it 
W i l l  help rWt0 publ ic  IAfety, avoid COngertlOn Of f6Cil i t ieS,  
further tR0 Mlntenurce of a hlgh qual i ty  of rervice and enable 
each pUty t o  Avoid bad customer re la t ions  caueed by unrestrained 
co~e t i t lO! l .  
are true, no evidence o r  u h l b i t s  were lntroduced t o  show in d e t a i l  
w h a t  p r o b l m ,  if any. thrt t h i n  Agr0e-t Md i t B  ApprOVAl by the 
Commiarion would aolve, M WAB done ln the Florida Power Corporati-r.- 
Orlando Public U t i l i t y  care. For there rearonB I must diasent 
from tha m o r i t y  view herein. 

although there  was some swapplng of  customers Md faci P i t i e r ,  anly 

The phlloraphy followed 

t ion  i n  both caBer is b e t t e r  than and taker the place of competi- c 
Unlike that Care. t h l a  docket lnvolver a u t i l i t y  under the 

In 

On0 of th. p u t i e r  w i l l  bk 

10 that We W i l l  have ne i ther  C O ~ ~ t i t l o n  o r  r egub t lon .  
a l l y ,  the C U I l t O m e r l  O f  HOae8te.d beyond the Corporate l i a t d  Of the 
City h.Ve no Voice a t  a11 .E t o  th0 3 l i C h B  Md rat.eB charged 

Addition- 

The tertimony of the seven (7 )  public witnesses 

The teetimony indicater  a d i r sa t i s f ac t lon  w i t h  

M d  the rater be- chuged  by Florida Power Md L i g h t .  The 

- 

Other thur the witnear' ?pinion that thole  COflClUSl0r .S  

L 
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Bogifmi= a t  the cmata lima of intor- 
roction of Tallahoroo b a d  (S.U. 137th Avonw) and 
Nor& am1 Driw (S.U. 328th S m c )  and artondins 
v o a ~ r d  on Worth c .1~1 Drive to th. contor l i ~  o f  
T a m  Road Q.U. 192nd Awow), a a t b n r d  along mid 
contor 1iM of T o n r  A a d  to Cha coneor 1iM of 
Waldin Driw (S.U. 28(18Strwt). u a m r d  to tho 
contor lim of K i n p o  b r d  (S.U. U2nd Avonw). 
rouehwrd e0 tho conUr lfrr of B i a u y m  Drivo 
(S.U. 286th Stroot). From t h i s  point warnard to 
tho emitmt lim of lkwton &ad (S.U. U7th A v o w ) .  
aouchuord co &a contor lim of Ulyr R i g b y  
(S.U. 304th S r m r ) .  matmrd to tho c o n M  lino of 
T a l l d u u r ~ o  b o d  (S.U. U7th kmnu). routbard Lo 
rh. poiat of -inning a t  brch an01 Rive (S.W. 
32sQ s a w t ) .  
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~PplicaCioM uhich a n  u d a  aftmr today and boforo fi-1 approval 

horaof b7 tb CaaLrioo r h l l  bo reviowd end dircurrad by both 

partior and an a ~ x o u a t  n a c h d  am 50 each application r r  eo 

crhich porty a b 1 1  provido cb aonico. 

Such 

5. If an ordor of rh W r i o n  i a  ;neerod rpprwicq 

thir A&-nt .ad tho ordor b o c a a  f-1. thon rr prompel7 ar 

pomribla. uch porty r b l l  -far to tho other chow of I ta  

L c i l i c i a r  crhioh aro r o n i ~  cwt-a located in tho r c n l c a  araa 

of tho othor. 

auch foci1iti.r. 

eonrwctiom. dioconrucclooa. auluionm of Lci l i c io r  and ochac 

Lch porq agrooa to purchra f r a  tho othar a l l  

t.ch porty -11 p m c l y  ulu tha approprlaca 
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7/15/93 

THIS LEASB AGREEMENT, made and entered into this 2 day of 
July, 1993, by and between the City of Homestead, a municipal 
corporation, hereinafter referred to as "Lessor* and Silver Bagle 
Distributors, Ltd., a Florida limited partnership, hereinafter 
referred to as eLesseem. 

W I T k l 1 S S P T H  

1. - 
The purpose of this lease is to provide a location €or the 

reconstruction of the Lessee's business in the area known as the 
"Park of Comnerce" and to therefore prwide for the continued 
economic redevelopment of the City of Homestead. Lessee desires to 
construct on the Property a one story concrete block and stucco or 
metal building having approximately 53,000 square feet in floor 
area, surrounded by an eight foot high fence consisting of masonry 
and metal bars on the front. and chain link on the rear and sides 
(the "Proposed Improvements"), for use as a warehouse. d istribution 
and office c * ProDo- ") .  Lessee desires to 
c-en-the Proposed Improvements on that date 

- (the "Conmencement Date") which is thirty (30) days after Lessor's 
issuance to Lessee o€ a Building P e d t  for the Proposed Improve- 
ments. Nothing in this Section 1 shall 1 M t  Lessee's use of the 
property for any lawful purpose which is consistent with Leesor's 
zoning ordinances. 

2. 

In consideration of the cwenants herein contained. on the 
part of the Lessee to be kept and performed, the said Lessor hereby 
leases to the raid Lessee the p r d s e s  d@scribed in Exhibit "An 
(the *Property*). Said Property shall be a ten (10) acre parcel of Lc.. 
property located in the Northwest corner of the Park of Camnerce, 
on filled land. 

The term of this lease shall be for a period of fifty (50) 
years, and shall begin on the Conmencement Date, and shall continue 
thereafter for a period of fifty (SO) years. 

At the end of said fifty (SO) year period, said Lessee and 
Lessor may mutually agree to extend the lease on term8 and 
conditions agreed to in writing by and between the parties, and in 
addition, may, during the initial fifty ( 5 0 )  year tern, enter into 
such agreements as the parties mutually agree upon for the purchase 

0 0 0 0 2 2  
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and sale of the leased premises. Any such agreement shall be 
agreed upon by the parties in a separate document. 

4. BleET 

The Lessee hereby agrees to pay to the Lessor, without demand, 
at the Lessor's principal place of business, to wit: 790 N. 
Homestead Boulevard, Homestead, Florida, 33030, or at such other 
place or places as the Lessor may from time to time designate, in 
writing, the following rent: 

- 

A. The Lessee and the Lessor hereby agree by and 
between themeelves for purpose of this lease, and 
for no other purpose, that the Property shall have 
an actual value of three hundred and forty thousand 
dollars ($340,000.00). Based upon said actual value 
of the Property, and based upon mutual agreement 
from the parties, the lease amount8 shall be as 
follows : 

Annually for the first (1st) five ( 5 )  
years of the lease, and on the first day 
of each year during that five ( 5 )  year 
period, the Lessee shall pay to the 
Lessor the sum of twenty-one thousand ~ 

dollars ($21,000.00) for the annual -1,LWY - 5  - 6.1,  a rental on the Property. -?-lo s- 
During the second (2nd) five (5) year 
term of the lease, the Lessor and the 
Lessee agree that the Lessee shall pay 
and the Lessor shall accept, the sum 
of twenty-eight thousand dollars 
($28,000.00) per annum during said five 
( 5 )  year period. 

Beginning on the first (1st) day of the 
eleventh (11th) year of the lease and 
for a five ( 5 )  year period thereafter, 
the Lessee shall pay to the Lessor the 
sum of thirty-one thousand five hundred 
'dollars ($31.500.00) annually for each 
year of said five ( 5 )  year period. 

Beginning on the first (1st) day of the 
sixteenth (16th) year of said lease, and 
for each year of the ensuing five (5) 
year period, the Lessee ehall pay and 
the lessor shall accept, the m u m  
of thirty-five thousand dollars 
($35,000.00) per year an the annual 
rental. 

-2- 
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8. 

C. 

5. 

v) Beginning on the twenty first (21st) 
year of said lease, and for the 
remainder of the tern of said fifty ( 5 0 )  
year lease, the Lessee shall pay and the 
Lessor shall accept, the sum of forty 
thousand dollars ($40,000.00) per annum 
>as the lease amount for the last thirty 

( 3 0 )  years of the initial lease period. 

In the event that any taxing authority, other than 
the Lessor, should levy against the subject real 
property or rent derived therefrom a surcharge, 
interim tax or other taxes of any nature, except 
federal or state income taxes, the Lessee herein 
shall be responsible for the payment of said 
surcharge, interim tax or other taxes. 

In consideration for the Lessor leasing said 
property to the Lessee, the Lessee covenants to the 
Lessor to pay 8aid rent in the above described 
manner; and to quit and deliver up the Property at 
the end of said tern. 

The Lessor and the Lessee agree, that because of the long term 
nature of the lease, that there shall be no security deposit 

- required by the Lessor of the Lessee. 

6. TRUCTION ON TBE P R O P E W  

(a) Lessor represents and warrants that it has validly 
adopted ordinances and resolutions zoning the Property in the 
I (industrial) zoning district, as described in the current zoning 
code of the Lessor. Such zoning district p e d t s  issuance of all 
necessary permite for development, conetruction, use and occupancy 
of the Proposed Improvements, without the necessity for any 
variance, special exception or other approval which requires a 
public hearing, other than the public hearing before the Town 
Council which ie'required for approval of a site plan for the 
Proposed Improvements. Lessor is duly empowered and authorized to 
issue all necessary building permite for development and 
construction of the Proposed Improvements upon receipt of plane and 
specificatiom therefor which canply with the South Florida 
Building Code and the Building Code of the Lessor ("Plana.), and 
Lessor is duly authorized to issue a Certificate of Occupancy for 
the Proposed Improvements upon certification by all necessary 
agencies of the completion thereof in accordance with the Plane. 

(b) Within ninety (90) days after the date of execution 
of this Lease, the Lessee shall subnit to the Lemsor proposed Plans 

- 3 -  
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and an application in customary form (together with payment of 
customary fees) for a building permit. Lessor shall promptly 
advise Lessee whether any changes are required- to the Plans in 
order to bring them in compliance with the South Florida Building 
Code and the Building Code of the Lessor. Lessee shall, with 
reasonable diligence, make any necessary changes to the Plans, the 
Lessor shall promptly review said changes, and on approval thereof, 
the Lessor shall promptly issue a building permit to Lessee for 
construction of the Proposed Improvements in accordance with the 
Plans. 

Lessor shall promptly upon request by Lessee inspect 
the development and construction of the Proposed Improvements, and 
shall at all times act reasonably in issuing approvals or setting 
conditions for approvals of such work. Upon completion of the 
Proposed Improvements in accordance with the Plans (with any 
changes thereto approved by the Lessor) the Lessor shall promptly 
issue a certificate of completion and/or certificate of Occupancy 
for the Proposed Improvements. 

Lessor represents and warrants that the Property is 
part of a development order for a planned unit development which 
has already received review and approval under Part I of Eta. S h L .  
Chapter 380, and that neither the Property, nor any other property 
with which it may be aggregated requires any further review under m. w. Chapter 380 as a condition to issuance of all necessary 
permits for development, constmction, use and occupancy of the 
Proposed Improvements. 

(c) 

(d) 

(e) Lessor represents and warrants that pursuant to the 
Local Government Comprehensive Planning and Land Development 
Regulation Act, Part I1 of Eta. w. Chapter 163 (the .Growth 
Management Act") and the Comprehensive Plan and Land Development 
Regulations for the City of Homestead, Florida, which have been 
duly adopted in accordance with all requirements of the Growth 
Management Act and the ordinances and regulations of the City of 
Homestead, Florida, future development orders for the Property are 
exempt from concurrency review, on the ground that valid dwelop- 
ment orders for the planned unit development of which the Property 
is a part were in existence prior to the effective date of 
concurrency review requirements. Neither the Camprehenaive Plan, 
any of the Land Development Regulations, nor the exemption of the 
Property is now the subject of any judicial or administrative 
challenge, and the statutory deadlines for all such challenges have 
expired. Without limitation of the foregoing, the issuance of all 
Development Orders required for development, uac, and occupancy of 
the Proposed Improvements ie fully authorized, and is not 
prohibited or limited by the Growth Manageaent Act, the 
Camprehenaive Plan or the Land Development Regulations on any 
ground whatsoever, including the ground that adequate Public 
Facilities to senre the Proposed Improvements will not be available 
concurrently with the impact thereof on 8Uch Public Facilities. 

-4- 
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Capitalized terms in this Subsection (e) which are not otherwise 
defined in this lease shall have the meanings given to them in the 
Growth Management Act. 

(f) Lessor represents that all permits, lfcenses, and 
other governmental approvals of any nature whatsoever which are 
required for development, construction, use and occupancy of the 
Proposed Improvements are and will be available without delay upon 
proper application, submission of plans conforming to all 
applicable ordinances and regulations, and payment of custmry 
f ees . 

(g) The Lessor shall provide all sanitary sewer, stom 
water disposal, potable water, fire flow water, and (except only as 
set forth in subsection (h) hereinbelow) all electrical utility 
services at the boundary of the Property (together called "Utility 
Services"), in capacities which are fully adequate to serve the 
Proposed Use of the Proposed Facilities. All Utility Services will 
be available for connection at the boundary of the Property not 
later than the Conmencement Date, and Lessee may obtain such 
connection by compliance with ordinary and customary applications, 
and agreements to pay ordinary use charges. Without limitation of 
the foregoing, Lessee shall not be prevented or delayed from 
connecting to water and sewer services on account of any moratorium 
in effect at the Conmencement Date. The Lessee will waive or pay 
all of its own connection fees, capital changes, impact fees, or 
similar charges. 

- 

(h) The Lessor may have a dispute (the "FPL Dispute") 
with Florida Power and Light ("PPL.1 as to whether Lessor or PPL 
has the right to be the exclusive provider of electrical services 
to the Property. The PPL Dispute may take many months for 
resolution, and the outcome probably depends on whether, for 
purposes of PPL's territorial allocation agreement with Lessor, 
Lessor is deemed to be the m e r  of the Property. Lessor will 
indemnify and hold harmless the Lessee from any and all claims, 
damages or losses which Lessee may suffer or incur by reason of the 
PPL Dispute. including without limitation all attorneys' fees and 
costa (whether or not suit is filed) and losses fran any 
interruption of electrical service to the Property, and any fine, 
penalty, service fee or similar sum which is due to PPL with 
respect to any prwiSiOn of electrical services by Lessor to the 
Property, or any conversion of electrical servicem fran Lessor to 
PPL * 

(i) The Property now has full and unrestricted access to 
Colnnerce Park Boulevard, which the Lessor shall cause to be paved 
and extended to the boundary of the Property on or prior to April 
15, 1994. 

( j )  The Property ie free from contaminatioi by any 
materials which now or hereafter will require the owner of the 
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Property to pay any sum or incur any liability for cleanup, 
removal, or mitigation under any applicable state, local or federal 
laws, ordinances or regulations. 

(k) The condition of the soil on the Property will 
support development and construction of the Proposed Improvements 
without the necessity for any fill, compaction, special foundation, 
or other preparation. 

(1) The cost of constructing the Proposed Improvements 
shall be borne solely by the Lessee, and the Lessor shall not be 
responsible. for any cost of the Improvements, or be responsible for 
any maintenance of the interior or exterior of the Improvements, or 
any landscaping placed on the Property. A l l  expenses occasioned by 
the construction of the Improvements, and any replacements thereof 
and/or additions thereto shall be borne by the Lessee. 

(m) Lessor and the Lessee covenant and agree, that at 
the end of the term of this lease, or any extensions thereof, 
without the purchase of the Property by the Lessee from the Lessor, 
&. all permanent improvements locat@ -on the- Property, and title 
mereEo;-=l pass .to the Lessor. The Lessor and the Lessee agree 4 
that the Lessee may remove all equipment, furnishings and fixtures 
except that no air conditioning, electrical, plumbing or other 
fixtures as placed in the building that would render the building 
to be uninhabitable by a subsequent tenant or by the Lessor, shall 
be removed. These fixtures shall, at the termination of this 
lease, become the property of the Lessor. The Lessor hereby agrees 
that there shall be no personal property taxes asserted by the 
Lessor against the Lessee for the hpravements on the Property, and 
no real estate property taxes shall be assessed as the Property is 
owned by the Lessor, an exempt body. 

7 .  TITLE TO THE PROP-. Lessor has good, marketable and 
insurable fee simple title to the Property, subject to no liens or 
encumbrances whatsoever, and subject to no covenants, conditions, 
easements, restrictions, boundary overlaps or encroachments or 
similar matters which will adversely affect the development, 
construction, use or occupancy of the Proposed Improvements. 
Lessee acknowledges that Lessor retains the right to aesthetic 
review of the Proposed Improvements, including but not l M t e d  to 
fencing, and Lessor cwenants to exercise such right reasonably and 
without delay. Lessor and Lessee will join in any declaration of 
restrictions covering the Park of Commerce planned area 
development, which provides for reasonable restrictions and 
conditions on use of the Property, and all other land in the 
development, which use restrictions are reasonably designed to 
maintain the value of properties in the developent, and to 
eliminate undesirable uses such as nightclubs, juakyarda and the 
like. 
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8 .  - 
Because the Property is owned by the Lessor, a Florida 

municipal corporation, that is exempt from the payment of real 
estate taxes, no real estate taxes shall be assessed and/paid by 
the Lessee, unless, and except, should a court of competent 
jurisdiction, in the state of Florida determine that real estate , 
taxes are due and owing on said Property, then, in that event, the ~ ~ u A ~ J  

Lessee shall be solely responsible for the payment of said taxes, 
or. may, in its option, elect to terminate the lease agreement with 
the Lessor upon one (1) years written notice; during said period of 
time the Lessee shall be responsible for the real estate taxes that 
may be due and owing at that time. 

? 

9 .  I#svRANcI 

The Lessee hereby Cwenants and agrees to maintain on the 
Property hazard, fire, extended cwerage liability and flood (if 
required), and to na ne the Lessor as an additional insured. 
Liability coverage shall not be less than $300 ,000 /500 ,000 .  

A copy of all the master policies above mentioned shall be 
forwarded to the Lessor for filing as shall be forwarded a declara- 
tion for each policy showing the Lessor as a named insured and 
prwiding for thirty ( 3 0 )  days written notice prior to cancellation 
of said policy to be given by the insurance carrier to the Lessor. 

10. 

The Lessor and the Lessee covenant and agree that should the 
imprwements constructed by the Lessee on the Property be damaged 
by fire, the elements, unavoidable accident, or other casualty, 
whether or not thereby rendered untenable in whole or in part, the 
Lessee shall pramptly cause such damage to be repaired, and the 
rent for said Property shall not be abated; if. by any reason of 
such occurrence. the Property shall be rendered untenable in whole 
or in part, and the Lessee should desire not to reconetruct the 
Property, then the Lessee, at their sole cost and expense, may 
elect to terminate the leaee with the Lessor. upon nixty ( 6 0 )  days 
written notice given by the Lessee to the Lessor, and shall deliver 
the Property .to the Lessor, with payment or assignment of all 
insurance proceedm . 

11. 

Any holding over after the expiration of the term hereof, or 
any options exercised hereunder, with the consent of the Lessor, 
shall be construed to be a tenancy from month to month at the rent 
herein specified, and shall otherwise be on the tenns and 
conditione herein specified, so far as applicable. 

- 7 -  
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All rights and liabilities herein given to, or 
imposed upon, the respective parties hereto, shall 
extend to and bind the respective heirs. executors, 
administrators, successors and assigns of the said 
parties. 

No rights, however, shall inure to. the benefit of 
any assignee of the Lessee, unless such assignment 
has been apprwed by the Lessor, in writing. 

A. 

B. 

12. 

Upon payment by the Lessee of the rents herein prwided, and 
upon the observance performance of all of the covenants, terms and 
conditions on the Lessee's part to be observed and perfonned, the 
Lessee shall peacefully and quietly hold and enjoy the Property for 
the term hereby demised without hinderance or interruption by the 
Lessor or any other person or pereons lawfully or equitably 
claiming by, through or under the Lessor, subject nevertheless to 
the terms and conditio- of this lease. 

13. 

On the last day of the term demised, or on the sooner 
termination thereof, the Lessee shall peaceably surrender the 
Property in good order, condition and repair. broom-clean fire and 
.other unavoidable casualty, reasonable wear and tear alone 
excepted, surrender all keys for the Property to the Lessor of the 
place then fixed for the payment of rent. 

Before surrendering the Property as aforesaid, the Lessee 
shall repair any damage to the Property caused hereby in accordance 
with the maintenance paragraph as set forth hereinabove, the only 
damages that the Lessee shall be responsible to repair shall be 
those items which the Lessee was required to maintain under the 
terms and provisions of this lease. 

- 

14. 19oTzcE8 
Any notice required or permitted under this lease shall be 

deemed sufficiently given or served if served personally or by 
certified or registered mail, postage prepaid. addressed to the 
Lessor at the address where rent was last payable, and any notice 
by the Lessee shall be served in a similar manner, such notice 
being addressed to the Lessee at the Property or at such other 
address arr the Lessee shall designate by written notice. 

15. 

No atention in this lease of any specific right or rernedy shall 
preclude the Lessor fran exercising any other right or from having 
any other remedy or fran maintaining any action to which it may be 

-8 -  
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otherwise entitled, either at law or in equity; and the failure of 
the Lessor to insist in any one or more instances upon a strict 
performance of any covenant, shall not be construed as a waiver or 
relinquishment for the future of such covenant, right or option, 
but the same shall remain in full force and effect, unless the 
contrary is expressed, in writing by the Lessor. 

, 16. 

In the event of litigation between the parties, arriving out 
of this lease, the prevailing party shall be entitled to attorney's 
fees and costs. 

17. U # C S U & B m  

A. The waiver by either party of any breach of any 
tern, cwenant or condition herein contained shall 
not be deemed to be a waiver of any subsequent 
breach of such t e m p  cwenant or condition. Any 
subsequent acceptance of rent hereunder by the 
Lessor shall not be deemed to be a waiver of any 
preceding breach by the Leasee of any term, 
covenant or condition of this lease, other than the 
failure of the Lessee to pay the particular rental 
so accepted, regardless of the Lessorom knowledge 
of such preceding breach at the time of acceptance 
of such rent. No covenant, term or condition of 
this lease shall be deemed to have been waived by 
either party, unless such waiver be in writing by 
that party. 

B. No payment by the Lessee or receipt by the Lessor 
of lesser amount than the monthly rent herein 
Stipulated shall be deemed to be other than on 
account of the earliest stipulated rent, nor shall 
any endorsement or statement on any check, or any 
letter accompanying any check or payment as rent, 
be deemed ha accord and oatisfaction, and the 
Lessorpa right to recwer the balance of auch rent 
or pursue any other renedy in this lease provided. 

If any term, covenant or condition of this lease or 
the application thereof to any person or circum- 
stance shall, to any extent, be invalid or 
unenforceable, the remainder of this lease, or the 
application of such t e m p  covenant or condition to 
persona or circumetancee other than thoae as to 
which it io held invalid or unenforceable, shall 
not be affected thereby and each term, covenant or 
condition of this lease shall be valid &.be 
enforced to the fullest extent permitted by law. 

c. 

-9 -  
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D. It is understood and agreed between the parties 
hereto that t h e  is of the essence of all of the 
tema and provisions of this lease. 

E. This lease contains the entire agreement between 
the parties and any executory agreement hereafter 
made shall be ineffective to change, modify or 
discharge it, in whole or in part, unless such 
executory agreement is in writing and signed by the 
parties against whom enforcement of the change, 
modification or discharge is sought. 

- 

P. Notwithstanding anything to the contrary, that may 
contain in this lease, all repairs (including, but 
not limited to, plumbing electrical, air condition- 
ing, etc.) , remodeling and alterations are at the 
sole expense of the Lessee. 

0.  Lessee may use the Property for any lawful purpose. 
Lessee has the absolute right to assign this Lease, or 
sublet all or any portion of it. Lessee has the absolute 
right to mortgage the leasehold estate, and in such went 
Lessor shall promgtly upon request give to the holders of 
such mortgages: (i) a written estoppel statement, 
specifying the date to which rent has been paid under 
this Lease, whether any defaults exist hereunder, and 
specifying such defaults (if any) and the curative 
actions required; and (ii) a written agreement to give 
notice to such mortgagees of any defaults, and to accept 
curative performance from such mortgagees. 

+ 

€I. Notwithstanding any contrary provision of this Agreement, 
if the Lessor is in default of any of its obligations 
under this Lease at the Conmencement Date, or if the 
Conmencement Date has not occurred on or prior to Septem- 
ber 30, 1993 (with extension for any delay caused solely 
by Lessee) then, in addition to any other remedies of the 
Lessee. the Lessee may cancel this Agreement. 

I. Lessor represents and warrants that its axecution 
and delivery of this lease has been duly authorized . 

- 10- 
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by all neceeeary action of the City Council of the 
City of Homeetead, Florida. 

Signed, Sealed and delivered 
in the presence of: 

, , 

. 

-11- 

- 
"LESSOR" : 

CITY OF HOMES 

(Corporate Seal) 

"LESSEE" : 
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This Option Agreement ie made and entered into this 22, day 
of July, 1993, by and between the CITY QP HOMESTEAD, a municipal 
corporation under the laws of Florida (.Grantor.) and SILVER EAGLE 
DISTRIBUTORS, LTD., a Plorida limited partnership (.Grantee.) . 

In consideration of their mutual covenants set forth herein- 
after, and in consideration of that separate Lease Agreement 
between Grantor and Grantee dated of even date herewith (the 
'Lease.), the Grantor and Grantee hereby agree as follows: 

1. to u. Subject to the term set forth herein- 
after, the Grantor hereby grants to the Grantee the exclusive right 
and option to purchase (the .option.) that certain parcel of real 
property described on Exhibit .Am attached hereto (the "Land.), 
together with all improvements now or hereafter existing hereon and 
all related furniture, fixtures and equipment (the .Improvementsn). 
The Land and the Improvements, together with all rights, easemente, 
privileges and appurtenances pertaining or belonging thereto, are 
together hereinafter called the .Property.. 

2. The purchase price for the Property shall be the 
- sum of $340,000.00 (the .Pricen), subject to proratio- and 

adjustments, and the Grantee's right of offset, all as set forth 
hereinafter. 

3. cise of &ti-. The Grantee may exercise 
the Option by written notice delivered to the Grantee (the .Notice 
of Exercise') at any time which is after October 1, 1994 and prior 
to July 1, 2014 (the .Termination Date.). 

4. -. The cloeing of the purchase and eale of 
the Property (the .Closing.) shall be on that date (the .Closing 
Date") which io thirty ( 3 0 )  days after delivery of the Notice of 
Exercise, at the office of the Grantee's counsel in Miami, Florida. 

price. 

5 .  Cloeincr. 
(a) &&. At the Closing, the Grantor shall convey good 

marketable and insurable title to the Property by statutory general 
warranty deed, free aad clear of all liens, encumbrances, mrt- 
gagee, encroachmente, overlaps, boundary line disputes, easements, 
restrictions, limitations, security interests, claim, reversions, 
licenses, leases, or other poseeseory rights ot any kind or nature, 
and free and clear of any and all other matterm of any kind 
whatsoever which may affect title, except matterm which do not 
impair marketability or interfere with use of the Property for 
induotrial, warehouse, and office purpoee6. 

1 
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(b) At the Closing, Grantor shall also 

execute a general warranty bill of sale for all personal property, 
free and clear of all rights and claims whatsoever. 

(c) Other. At the Closing, Grantor shall also 
execute and deliver a closing statement, a seller's affidavit in 
customary form, and such other documents as are ordinary and 
customary for closings of real property in Dade County, Florida. 

(d) - I t .  At the Closing. Grantee shall 
receive a credit against the Price for all documentary stamps and 
surtax imposed on the conveyance of the Property, together with all 
other customary prorations and adjustments. 

- 

6. u t  of Of-. Grantee shall, unless it expressly 
elects in writing at the closing to pursue other remedies, receive 
a credit against the Price equal to the full unpaid cost to cure or 
correct any inaccuracies in the representations and warranties of 
the Grantor as the Lessee under the Lease. If there is any 
disagreement between the parties as to whether any such inaccuracy 
exists, or as to the cost of correcting or curing any such 
inaccuracy, the Closing shall nevertheless occur in accordance with 
this Agreement, but the net proceed8 of the Price payable to the 
Grantor (the .Escrow Fundn) shall be placed in escrow with Valdes- 
Pauli, Cobb, Bischoff h Kriss, P.A. (the .Bscrow Agent.) pursuant 
to an escrow agreement Satisfactory in fonn and content to all 
parties, whereunder the Escrow Agent shall invest the Escrow Fund 
in an interest-bearing bank account, and pay the proceeds only as 
directed in writing by Grantor and Grantee, or as ordered by a 
court of competent jurisdiction pursuant to a final, non-appealable 
order, judgment or decree. Except to the extent that Grantee 
receives full credit under this Section 6, nothing herein shall 
prevent Grantee from recovering or seeking recovery of Grantee's 
damages for breach of any representation or warranty of Grantor 
under the Lease. 

7 .  m. The parties shall record in the Public 
Records of Dade County, Florida a memorandum setting forth the 
principal terms of this Agresment and the Lease, and attaching a 
legal description of the Land. 

8. or gncumbrancc. Grantor shall not, at any 
time fram the date of this Agreement until that date which is 
ninety (90) days after any expiration or termination of the Option, 
grant, suffer, or pefiait any conveyance, encumbrance, or other 
transfer of any nature whatsoever of all or any part of its rights 
with respect to the Property, and any such tranefer shall be of no 
effect and void. 

- 2 -  
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9 .  No. Bach party represents to the other that it 
has not incurred liability to any broker on the transaction of 
which this Agreement is a part, and each party will indemnify and 
hold the other harmless from anx breach of ita o m  representation. 

1 0 .  -. 
(a) -. Should any prwision of this Agree- 

ment require judicial interpretation, it ie agreed that the court 
interpreting or construing the same shall not constme this 
Agreement against one party more strictly, it being agreed that the 
representatives of each party have participated in the preparation 
of this Agreement and that each party hereto coneulted with 
independent legal couneel of Its own selection prior to its 
execution of this Agreement. 

(b) w. All notices provided for herein may be by 
hand (or courier) delivery, by confirmed fax to the fax numbers 
abwe, or by certified or registered-return receipt requested mail, 
addreseed as f ollomr : 

If to Grantee: 

with a copy to: 

If to Grantor: 

I 

Silver Eagle Distributors, Ltd. 
A m :  Mr. Ramon Oyarzun, 

ManagingGeneral Partner 
7227 N.W. 32nd Street 
Miami, Florida 33122 

Thomas C. Cobb, Bsq. 
Valdes-Pauli, Cobb, Bischoff 

Suite 3400 - One Biscayne Tower 
Two South Biscayne Boulevard 

Pa: (305) 592-8303 

& Itrise, P.A. 

Miami, FL 33131-1897 
Pax: (305) 376-6010 

Uur mxo, Jr. 
City Manager 
City of Homestead 
790 North Hanestead Blvd. 
Hanestead, PL 33030 
Fa%: (305) 246-3241 

Notice to any party shall be deemed completed upon hand delivery to 
it, confirmed fax delivery, or five businese days after depositing 
the same with the United States Postal Service, addressed to that 
party with the proper amount of postage affixed thereto, registered 
or certified mail, return receipt requested. Receipt of any notice 
by any law film listed above to receive copien of notices to a 
party shall constitute actual receipt of such notice by that party. 

- 3 -  
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(c) -on and Waiva. No provision of this 
Agreement shall be amended, waived or modified except by an 
instrument in writing signed by the parties hereto. 

(d) -. This Agreement may be executed in any 
number of counterparts, each of which, when executed and delivered, 
shall be an original, but such counterparts shall together 
constitute one and the same instrument. 

(e) -d Costa . In any action which 
either party brings against the other to enforce its rights under 
this Agreement, the prevailing party shall be entitled to recover 
all reasonable attorneys' fees and costs from the non-prevailing 
party. 

IN WITNESS WHEREOF, the parties have executed this Agreement 
as of the date eet forth hereinabove. 

Witnesses: 

Attachment: Exhibit A 

SILVER EAGbg DISTRIBUMRSA'TD., 
a Plo: 
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FIRST A MENDMENT TO LEASE AND OPTION AGREEMENTS 

THIS FIRST AMENDMENT TO LEASE AND OPTION AGREEMENTS (the 
"First Amendment") dated this 13" day of January, 1995 , between THE 
CITY OF HOMESTEAD, a municipal corporation (the "Lessor") and 
SILVER EAGLE DISTRIBUTORS, LTD., a Florida limited partnership (the 
"Lessee"), recites and provides as follows: 

WHEREAS, Lessor and Lessee .have entered into that certain 
Lease Agreement dated July 22, 1993 (the "Lease") whereby Lessor 
has leased to Lessee a parcel of real property more particularly 
described in the Lease (the "Property"); and 

WHEREAS, in connection with the Lease, Lessor and Lessee have 
entered into that certain Option Agreement dated July 22, 1993 (the 
"~ption"), whereby Lessor has granted to Lessee an option to 
purchase the Property on the terms and conditions set forth in the 
Option; and 

- WHEREAS, Lessor and Lessee wish to correct certain 
inaccuracies in the Lease and to adjust the purchase price for the 
Property set forth in the Option; 

NOW, THEREFORE, for Ten Dollars ($10.00) and other good and 
valuable consideration, the receipt of which is hereby acknowledged 
by the partiea, Lessor and Lessee agree as follows: 

1. Pamen t tot F l u  . Lessor acknowledges that Lessee has 
incurred unanticipated costs for demucking and filling the Property 
in the amount of $272,719.75 (the "Fill Cost"). Lessor hereby 
agrees to reimburse Lessee for the Fill Cost by allowing Lessee to 
credit the Pill Cost against the purchase price to be paid by 
Lessee for the Property pursuant to the Option. 

2. Modification of Lease. Paragraph 6(k) is heroby deleted 
from the Lease. 

3. -. Except as expressly set forth 
in this Firat Amendment, Lessor shall have no further liability for 
any fees or costs incurred by Lessee in connection with the 
demucking and filling of the Property. 
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4. Ratification of Lease and ODti on. Lessor and Lessee 
hereby acknowledge that the Lease and the Option, as modified by 
this First Amendmentr remain in full force and effect. 

IN WITNESS WHEREOF, Lessor and Lessee have executed this First 
Amendment as of the dates set forth below their respective 
signatures. 

Witnesses: LESSOR: 

THE CITY OF HOMESTEAD 

By: 
William T. Rudd, City Manager 

/ 

Attest: 

Date Executed: / / / 1 /9 /  

&ESSEE : 

SILVER EAGLE DISTRIBUTORS LTD., 
a Florida ited pprtne i ship, f l  : :  1 

By: 

Date Executed: I 11.  r,- 
,’ 

. 
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