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Blanca S. Bayo, Director

Division of Records and Reporting
Florida Public Service Commission

Room 110, Betty Easley Conference Center
2540 Shumard Oak Boulevard

Tallahassee, FL 32399-0850

Re: Petition of Florida Power & Light
Company for Enforcement of Order
No. 4285 in Docket No. 9056-EU

Dear Ms. Bayo:

Enclosed for filing are the original and fifteen (15) copies
of Florida Power & Light company's Petition for Enforcement of
Order. Please acknowledge receipt and filing of the above by
stamping the copy of this letter attached and returning same to me.

Yours truly,
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. Wilton R. Miller
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B CC: Lorna R. Wagner, Esquire
S Frederick M. Bryant, Esquire
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BEFORE THE FLORIDA PUBLIC SERVICE CCMMISSION

In Re: Petition of Florida Power &
Light Company for Enforce-
ment of Order No. 4285 in
Docket No. 9056-EU.

DOCKET No. 97700 22 -£U

St St Nt St Neirt?

PETITION FOR ENFORCEMENT OF ORDER

Comes now, Petitioner, Florida Power & Light Company (“FPL"),
by and through its undersigned attorneys, and petitions the
Commission to enforce its Order No. 4285, issued on December 1,
1967, in Docket No. 9056-EU, a copy of which is attached hereto as
Exhibit A and by reference made a part hereof. Petitioner is the
applicant identified in said Order. This Petition is necessary as
the City of Homestead (the “City”) is willfully and intentionally
violating the terms of said Order to the economic detriment of the
Petitioner.

The Petitioner, through its attorneys, has notified the City
and has met with City officials and counsel. The City takes the
position that it is not in violation of Order No. 4285 because the
City owns the real estate where retail electric service is being
provided and, in the City's view, the premises constitute a “city-
owned facility” within the meaning of an exemption contained within
the Order. Further efforts to negotiate would, in the opinion of
the Petitioner, be fruitless.

In further proof and in support of this Petition, FPL offers
the following for the Commission's review and consideration:

1. By Order No. 4285 (Exhibit A) issued on December 1, 1967,
in Docket No. 9056-EU, the Commission approve%d[a 1t?;§&tor;a;,TL
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agreement (the “Territorial Agreement”) dated as of August 7, 1967,
between FPL and the City. A copy of the Territorial Agreement is
attached as Exhibit B.

2. Paragraph 8 of the Territorial Agreement provides as

follows:

Notwithstanding the provisions of para-
graph 6' hereof, it is agreed that the cCity
shall supply power to and, for purposes of
this Agreement, shall consider that the
Housing Authority Labor Camp located on the
Easterly side of Tallahassee Road (SW. 137th
Avenue) is within the service area of the
City, including any additions to or extensions
of said facilities of the Homestead Housing
Authority. The City's right to furnjsh ser-—

: ! ~ity= ] faciliti ] 3

from the cCity (including but not limited to
the Homestead Housing Authority) nay be served
} ) 3 {4 twithst 3 that ti

area of [FPL]. (Emphasis added)

3. As the Commission is aware, the City has on several
occasions attempted unsuccessfully to invalidate the Territorial
Agreement. In May 1988, the City notified FPL that the City was
terminating the Territorial Agreement effective August 7, 1988,
claiming that the lack of a specified term (i.e., duration) in the
Territorial Agreement made it terminable by either party upon
giving reasonable notice to the other. FPL objected, and sought a
declaratory statement from this Commission with respect to the

parties' rights and obligations under the Territorial Agreement.

'Paragraph 6 of the Territorial Agreement provides that new
annexations of areas by the City do not affect Florida Power &
Light Company's right to serve those areas.
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Shortly thereafter, the City filed a declaratory judgment action in
Dade County Circuit Court regarding the Territorial Agreement. The
Commission sought a writ of prohibition from the Florida Supreme
Court against the judge in the Dade County Circuit Court action.
Although declining to issue the writ (expressing confidence that

the circuit judge would abide by the Court's ruling), the Florida

Supreme Court in Public Service Commigsion v. Fuller, 551 So.2d4

1210, 1212 {(1989) concluded in material part:

We conclude that the purpose of the
action brought by the City of Homestead in the
circuit court is to modify the territorial
agreement between it and FPL. We find that
the agreement has no existence apart from the
PSC order approving it and that the
territorial agreement merged with and became a
part of Florida Public Service Commission
Order No. 4285, Any wodification or
termination of that order must first be made
by the PSC. The subject matter of the order
is within the particular expertise of the PSC,
which has the responsibility of avoiding the
uneconomic duplication of facilities and the
duty to consider the impact of such decisions
on the planning, development, and maintenance
of a coordinated electric power grid
throughout the state of Florida. The PSC must
have the authority to modify or terminate this
type of order so that it may carry out its
express statutory purpose.

4. Subsequently, in September 1990, the City filed a petition
with this Commission seeking, alternatively, to have the Commission
either acknowledge termination of the Territorial Agreement, or
resolve a claimed territorial dispute. When the Commission granted

FPL's motion to dismiss, the City appealed to the Florida Supreme

Court. 1In City of Homestead v, Beard, 600 So.2d 450, 455 (1992),




the Supreme Court ruled that “the ... [Algreement is not terminable
at will by the parties and may only be modified or terminated by
the [Commission] in a proper proceeding . . .,” reasoning (600
So.2d at 454):

The purpose behind settlement agreements is to

end the dispute, not to delay the dispute

until one of the parties decides it is

advantageous to begin competing again. The

benefit of territorial agreements is the

elimination of competition and the unnecessary

duplication of facilities and services.

(Citation omitted) If a party could terminate

the agreement as soon as it was favorable to

do so, the benefit to the public interest, as

well as to the parties, would be impaired.

5. FPL has recently learned that the City, in its process of
developing a commercial tract called the Homestead “Park of
Commerce” — a tract which is within the City's corporate boundaries
but ungquestionably within FPL's service territory — has, in
violation of the Territorial Agreement and Order No. 4285,
provided electric utility service to one tenant since late 1993 and
has similarly offered to provide service to prospective tenants, in
deliberate violation of the Territorial Agreement’ and the

Commission's orders approving and enforcing same. To enable it to

do so, the City built a new feeder extending approximately one-half

*Paragraph 2 of the Territorial Agreement provides:

The City and [FPL] agree that each will
not serve or offer to serve a customer outside
its service area. Whenever a customer applies
for service to the party not serving the area
of the customer, it is agreed that [FPL] or
the City, as the case may be, shall refer the
customer promptly to the other.

4
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mile from City-owned distribution facilities located to the east of
the Park of Commerce. The City has apparently also installed an
underground loop along the perimeter of the Park of Commerce. Both
the feeder and underground facilities are uneconomic duplication of
FPL facilities located immediately adjacent to the Park of
Commerce.

6. FPL has obtained copies of various publicly available
documents which are illustrative of the City's violation of the
Territorial Agreement. Attached to this Petition as Exhibit C is
a fifty-year-term “‘Lease Agreement” (the “Lease”), dated July 22,
1993, between the City and Silver Eagle Distributors, Ltd. (“Silver

Eagle”). Subsection 6(h) of the Lease provides:

The [City] may have a dispute (the “FPL
Dispute”) with Florida Power and Light (“FPL")
as to whether [the City] or FPL has the right
to be the exclusive provider of electrical
services to the Property. The FPL Dispute may
take many months for resolution, and the
outcome probably depends on whether, for
purposes of FPL's territorial allocation
agreement with {the City], [the City] is
deemed to be the owner of the Property. [The
City] will indemnify and hold harmless [Silver
Eagle] from any and all claims, damages or
losses which [Silver Eagle] may suffer or
incur by reason of the FPL dispute, including
without 1limitation all attorneys' fees and
costs (whether or not suit is filed) and
losses from any interruption of electrical
service to the Property and any fine, penalty,
service fee or similar sum which is due to FPL
with respect to any provision of electrical
services by [the City] to the Property, or any
converzion of electrical services from [the
Ccity] to FPL.
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7. Subsection 6(h) of the Lease is a contractual admission on
the City's part that it is, at the very least, highly questionable
whether Silver Eagle's beer distribution facility located within
the Park of Commerce qualifies under the “service to City-owned
facilities” exception set forth in Paragraph 8 of the Territorial
Agreement, and quoted above in paragraph 2 of this Petition. An
abbreviated summary of portions of the Lease discloses the
unconvincing nature of the City's scheme:

(1) Sections 1 and 2 — Silver Eagle is to construct a
53,000 square foot building on a ten-acre parcel of land
located in the Park of Commerce and to be leased from the
City.

(ii) Subsection 6(b) — Silver Eagle must apply for a
building permit.

(iii) Subsection 6(f) — City permits, licenses and other
approvals are contingent wupon Silver Eagle's ‘“proper
application, submission of plans conforming to all applicable
ordinances and regulations, and payment of customary fees.”

(iv) Subsection 6(1) — The costs of constructing the
53,000 square foot warehouse, distribution and office
facility, and any replacements thereof or additions thereto,
are solely the responsibility of Silver Eagle.

(v) Section 9 — Silver Eagle is to obtain and maintain

liability, hazard, fire and flood insurance.
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(vi) Section 17F — 3All plumbing, electrical, air
conditioning, etc. repairs, all remodeling and all alterations

are to be at the sole expense of Silver Eagle.

8. In addition, Silver Eagle has been granted an exclusive
option during the period from Octcber 1, 1994, through July 1,
2014, to purchase the real property upon which its building sits.
See the “Option Agreement” dated July 22, 1993, comprising Exhibit D
attached hereto. Both the Lease and the Option Agreement were
subsequently amended as of January 12, 1995, by a “First Amendment
to Lease and Option Agreements,” attached to this Petition as
Exhibit E.

9. FPL submits that the City cannot legitimately assert or
contend that Silver Eagle's warehouse, distribution and office
facility in the Park of Commerce qualifies as a *“City-owned
facility” entitling the City to provide electrical service to it
because all electricity-consuming structures and equipment on the
site are owned by, and are the sole responsibility of, Silver
Eagle. As such, the City is not entitled to serve, and is barred
by Paragraph 2 of the Territorial Agreement (quoted earlier in
footnote #2) from serving or offering to serve, Silver Eagle or
other non-City-owned tenants within the Park of Commerce. FPL has
in fact learned that the City has recently hegotiated a lease with
a second prospective tenant, Contender Boats, under terms very
similar to those of the Lease with Silver Eagle. Groundbreaking

for the Contender Boats facility is underway.
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10. FPL is entitled to serve the disputed area under the
express terms of the Territorial Agreement and the Commission's own
Order No. 4285 approving the Territorial Agreement, and is fully
capable of providing reliable electric service to Silver Eagle and
to any and all future tenants within the Park of Commerce by means
of service extensions from an existing FPL distribution feeder
which runs easterly along the south side of S.W. 328th Street and
dead ends at Kingman Road (S.W. 152nd Avenue). FPL has a single
phase lateral extending southward from S.W. 328th Street along
Kingman Road. FPL estimates that this lateral would have to be
upgraded to three phase to serve Silver Eagle and other future non-
City-owned lessees/tenants within the Park of Commerce. A
description and sketch of the anticipated facilities necessary to
serve Silver Eagle, including certain underground ducts and cables
plus a 300 kVA pad-mounted transformer, and their cost breakdown
are set forth on Exhibit F hereto. As shown thereon, FPL currently
estimates that it will incur costs of $22,656 to serve Silver
Eagle.

11, FPL does not contest the City's ownership of the real
estate underlying the facilities located thereon and therein at the
Park of Commerce; however, the City has surrendered its dominion or
control over the real estate for so long as Silver Eagle performs
under the terms of the Lease and will permanently relinquish such
control if and when Silver Eagle exercises its option to purchase
by paying a small purchase price. Ownership of the realty, however,

is not the issue. Ownership of the facilities, an Anheuser-Busch
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beer distribution facility and a Contender Boats manufacturing
facility, is the issue. Black's Law Dictionary 531 (rev. Sth ed.
1979) defines “facility” as follows:

Facility. Something that is built or installed to

perform some particular function, but it also means

something that promotes the ease of any action or course

of conduct. Raynor v. American Heritage Life Ins. Co.,

123 Ga.App. 247, 180 S.E.2d 248, 250. See also

Facilities.

Similarly, Florida Statutes consistently define a “facility” not as
the real estate but as the activity or purpose which is being
facilitated by the operations within the premises. See Fla. Stat.
§§ 509.502; 440.49; 153.02; 193.621; 252.60; 266.0002; 266,0012;
266.0022; 266.0032; 266.0042; 266.0052; 266.0062; 376.301(3), (8)~-
(12); 376.321(4); 393.16; 394.455(6); 404.30; 415.102; 651.011;
721.05. Ownership of the real estate is seldom, if ever, a factor.

12, It is abundantly clear that the City of Homestead
exercises no control or dominion over either the distribution of
beer or the manufacturing of boats since neither is a legitimate
exercise of municipal power and would, therefore, be an ultra vires
act violative of the Florida Constitution. State v, Town of Neorth
Miami, 59 So.2d 779 (Fla. 1952).

13. The City, in defining the purpose of the Lease in
paragraph 1, states that “[tjhe purpose of this lease is to
provide a location for the reconstruction of the Lessee's business
... for use as a warehouse, distribution and office facility (the
“Proposed Use")" (emphasis supplied). The Lease {(Exhibit C) in

paragraph 6(m) further gives Silver Eagle the right to remove all

9
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of its equipment, furniture and fixtures should Silver Eagle elect
to terminate the Lease. These are the properties which facilitate
the use of the premises and convert the premises to a beer
distribution and office facility..

14. It was the intent of the drafters of the Territorial
Agreement (Exhibit B) to exempt from its terms solely the Homestead
Housing Authority Labor Camp and any other municipal agency
performing a legitimate municipal function and to allow such
municipal facilities to be served by the City's municipal utility,
whether any such municipal facility was located on municipal or
private property. To construe a broader intent, one would have to
believe that the drafters of the Territorial Agreement anticipated
that the City would be engaged in 1illegal activities; 1i.e.
activities which facilitate private for-profit purposes as opposed
to municipal or governmental functions, in violation of the Florida
Constitution and the oaths of the City's elected officials. Such
a construction cannot merit serious consideration.

15. Counsel for the City has acknowledged that, if it is
found that the facilities in gquestion are not “City-owned
facilities”, then FPL is the appropriate utility to provide retail
electrical service.

16. In view of the uncontroverted facts that neither facility
(Silver Eagle and Contender Boats) is engaged in providing a
municipal or governmental service; that neither 1is under the
donminion or control of the City of Homestead; that both are engaged

in the pursuit of private enterprise for private gain; and that

10
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these facilities could never be considered legitimate municipal
facilities, FPL therefore requests the Commission to enforce its
Order No. 4285 and direct an orderly transfer of retail electrical
service to Silver Eagle and Contender Boats from the City of
Homestead to Florida Power & Light Company in a manner which will
not be injurious to the tenants.

17. If the Commission finds that the ¢City's violation of
Order No. 4285 was willful and intentional, FPL further prays that
the Commission assess the City for Petitioner's reasonable
attorneys' fees and such other penalties as the Commission deems
appropriate.

Respectfully submitted,

Bryant, Miller and Olive, P.A.
201 South Monrcoe St., Ste. 500
Tallahassee, FL 32301

(904) 222-~8611

Florida Bar No. 055506

and

DAVID L. SMITH

Florida Power & Light Company
Post Office Box 029100

Miami, Florida 33102~9100
{305) 552-3924

Florida Bar No. 0473499

Attorneys for Florida Power &
Light Company

11
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original and fifteen copies of the
foregoing Petition for Enforcement of Order have been filed with
the Florida Public Service Commission, Division of Records and
Reporting, Room 110, Betty Easley Conference Center, 2540 Shumard
OaX Boulevard, Tallahassee, FL 32399-0850; and that a true and
correct copy has been furnished by hand delivery to Lorna R.
Wagner, Esquire, Division of Legal Services, Florida Public Service
Commission, Room 370, Gerald L. Gunter Building, 2540 Shumard Oak
Boulevard, Tallahassee, FLL 32398-0850; and that a true and correct
copy has been furnished by United States Mail, postage prepaid, to
Frederick M. Bryant, Esquire, 306 Fast College Avenue, Tallahassee,

FIL. 32301, Attorney for the City of Homestead, this 6th day of
January, 1997.
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I
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
In re: Application of Florida Power DOCKET NO. 9056-EU
& Light Compagy forc;pprovnﬁoot an
agreement with the City of Homestead,
Florida, relative to service aTeas. NRD!R NO, 4285

The following Commiasslioners participated in the disposition of
this matter:

WILLIAM T. MAYC, Chairman
JERRY W. CARTER
EDWIN L. MASON

Pursuant to dus notice, the Florida Public Service Commission
held & public hearing in the City Council Chamber, City Hall,
gomgsé;ad, Florida, commencing at 10:00 A,M,., on Wednesday, November

s 1967.

APPEARANCES: Phillip Goldman, Scott, McCarthy, Steel, .
Hector & Davis, First Nationsl Bank Puilding,
Miami, Florida, for the applicant.

Vernon Turner, City Attorney, City of
Homestead, 830 North Krome Avenue,
Homestead, Florida, for the City of Homestead.

Irving Peskoe, 1000 North Xrome Avenus,
Homestead, Florida, a proteatant.

B. Kenneth Gatlin, Chief Rate Counael,
Florida Public Service Commigsion, for
the Commission's Staff and the public
generally,

The entire record herein, including the exhibits and testi.
mony adduced at the public hearing, have sll deen examined bty the
full Commission. After due consideration the Commission now enters
its order in this cause.

ORDER
BY THE COMMISSION:

By application in this docket Florida Power and Light Cocrany
seeks approval of a territorial agreement between it and the CTity
of Homastead involving territory in Dads County, Florida. The
. applicant, with its principal offices at 4200 West Flagler Street,
Miamt, Florida, iz an electric utility subject to the Juriadicticrn
of this Commission pursuant to Chapter 366, Florida Statutes. It
furnishes slectricity and power to customers in those areas cf
Florida comprising most of the east coast, with the exception cf the
Jackascnvills area and 5 other municipalities where municipal electric
systems are in osperation. It also serves the aresa around soutnem
and esastern Lake Okeachobee, the lower west coast ares, and por:.cns
of central and north-central Florida. It furnishes electricity
to customers in approximately 559 communities and in unincorporated
areas in the territory described. The City of Homestead is an
incorporated city with its corporate limits located in Dade Ccunty,
Florida. It furnishes electricity and power to customers located
in Dade County, Florids, pursuant to the provisiona of Chapter .72,
Florida Statutes. The City of Homestead is exempted from reg..Atilon
by this Comnission under the provisions of Section 366.11, Ficrida
Statutes.
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Order No. U285
Docket No. 9056-EU
Sheet 2

Involved in the application is a transfer of approxizately
12 commercial accounts and 66 residential accounts from the City
to Florids Power and Light Company and about 363 residential
accounts from Florida Power and Light Company to the City of Home-
stead. Testimony adduced before the Commission indicated that
there are presently duplicate electrical facilities maintained by
the Company and by the municipality in certain areas in Dade County
where the facilities of the two utility systems are contiguous or
colncide. In view of the anticipated growth of the areas embraced
in the proposed territorial agreement, further duplication of
service 13 to be anticipated unless separate service areas are
agreed to by the two utility systems. Further, the overlapping c?
thegse service arsas naturally createswastaful expenditures sn the
part of each of the utility systems in installing and maintaining
duplicate transmission and distribution lines. The elimination of
duplicate line would enhance the appearance of the involved areas.
Duplicate lines result in an unnecessary hazard to the safety of
employees of the utility systems and to the general public, since the
lines of one utility neceasarily cross the lines of the other at
certain points. Further, the witneases for the two utility systems
agreed that by eliminating the necessity for duplicate service in
the affected areas, each utility would be enabled to develop and
plan its respective future growth in a mores orderly manner in order
to adequately provide for the service neads of the rapidly growing
area of Dade County. In short, the parties to the proposed
territorial agreement concur that it wlill result in the provisior
of high quality electric service to all 2f the customers on both
systems.

It should be noted at the outset that this agreement is rot
self-executing and will not be operative unless approved by this
Commission., There has been no tranafer of any of the facilities
owned by either utility nor have any customers been transierrad.
Howaver, both the private utility and the municipality have c:n-
tacted the customers who will be affected by the proposed transler,
explained the nature and effect of the proposed territorial azree-
ment, ocutlined the types of service provided by each of the utili-
ties and the rate schedules of each, and sought to explain tc zire
customers exactly how this transfer will affect them.

Although the Commission has no jurisdlction over the omuniz.-
pality, it does have the power and authority to examine a terri-
torial agreement to which a regulated public utilitg is a par:y.

Seq City Gas Co v. Pecples Gas System, Inc., 132 So. 2d -2~
(Fls. 5 8 Commission has recognlize e wisdom of terr:-
torial agreements betwean competing utilities on several occas. -s.
We have adhered to the gensral opinion that territorial agreezer-s,
when properly presented to the Commission in the proper cirz.--
stances, are advisable and indeed in the public interest. 3 ;"1t22
in our Order No. 2948 in Docket No. €081-EU:

"It is our opinion that territorial agresments which
will minimize, and perhaps even eliminate, unnecessary
and uneconomical duplication of plant and facllities
which invariably accompany expansiona into areas al-
ready served by a competing utility, are definitely in
the public intsrest and should be encouraged and approve:
by an agency such as this, which is charged with the du-~
of regulating utilities in the public intereat. Duplica-
tion of public utility racilities iz an economic waste
and results in higher rates which the public must pay

for essential services. Reascnable and realistic regu-
lation, in such cases, is better than, and takes the
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Order No. 4285
Docket No. 9056-EU _
Sheet 3

place of competition. A public utility is entitled under
the law to earn a reasonable return 2n its investaent,

If two similar utilities enter the same territory and com-
pete for the limited business of the area, each will

have fewer customers, but there will inevitably be excess
facilities which must earn a reasonabls return. The rates
in such a situation will be higher than the service is
worth, or customers in more remote Aress will bear some

of the unjustified expense nacessary to support such
economic waste. In the absence of & specific statute
limiting the service areas of various public utilities,
territorial agreements such as we are concerned with

here, constitute no unreagonable restriction on the
Commission's powers, but actually assist the Commissicn

in the performance of its primary function of procuring for
the public esaential utility services at reasonsble costa.”

The proposed territorial agreegent represents the culminaticn
of some three years »f negotiations between Florida Power and Light
Company and the City of Homestead. Testimony before the Commission
indicated that no customer being transferred between these two
utility systems would pay more for his electrical service than prior
to the transfer. Each utility testified that 1t could offer service
tos its new cuatomers which would be equally as good, or better, than
the service which these customers received before the tranafer. It
appeared to the Commission that the types of service offered by each
system were quite similar. The Commission concludes that the custom-
ers who are affected by the proposed tranafer will be in ns way
adversely affected by approval of the territorial agreement.

Because of the elimination of the unnecessary and unsconocmiczal
duplicaticn of facilities which presently exists,and which can bte
expected to increase in the future, the long-range benefits to these
customers and all members of the public should be substantial.

This Commission expects that the approval of this agreement will
enable each of the utility systems to better serve its customers.

In summary, this Commission finds that the evidence presented
shows a clear justification and need for the territorial azreement
for which approval is sought. The approval of this agreement shculd
better enable these utilities to provide the best possible utilicy
services to the general public at a very reasonable price. There-
fore, in consideration thereof, 1t 13 .

ORDERED by the Florida Public Service Commission that the
application of Florida Power and Light Company for approval =f a
territorisl agreement and estadblishment of boundaries between that
company and the City of Homestead be and the same 1ia hereby grantac
and that the said territorial agreement be and the same 1: hereCy
approved.

By Order of Chairman WILLIAM T. MAYO, Commissioner JERRY W.
CARTER and Commissioner EDWIN L. MASON, as and constituting the
Florida Public Service Commission, this- _ 13t day of December s

1967. —_—
, =
_7€?f;%?’?f?2425n0727dd—’
DIRECTOR OF ADMINISTRATIVE SERVIZIS
(SEAL)

Chairoan Mayo dissenting:

The applicant, Florida Power and Light Company, relles °n _.
Commission Order N:;. 2595, dated March 2?,‘ Igsaoﬁﬁﬁlﬂ 5256-3T,




Order No. 428%
Docket No. 9056-EU
Sheet 4

which approved a territorial agreement between Florida Power Cor-
poration and the Orlando Utility Commission. In that groceeding,
although there was some swapping of customers and facilities, only
one proteatant appeared at the hearing and he offered no testimony.

The applicant further relies on the language used by the Com-
mission in Order No, 2948, Docket No. 6081-EU, entered July S5, 1966,
by which a territorial agreement between Florida Power Corporation
and Tampa Electric Company was approved, The philosophy followed
by the Commission in that proceading and in similar proceedings
aince then was that "duplication of public utility facilities is
an economic waste and results in higher rates which the public
must pay for essential services. Resasonable and realistic regula-
tion in both cases is better than and takes the place of competi-
tion.” Unlike that case, this docket involves & utility under the
Jurisdiction of the Commission and a municipally owned and cperated
utility which 1s without the Jjurisdiction of this Commission. In

the former case there would be regulation in the place of competition.

That is not entirely sc in this case. One of the parties will Ve
regulated, the other will not and the effect of the Commission's
approval will do away with the competition between the two partles
so that we will have neither competitlion or regulation. Addition-
ally, the customers of Homestead beyond the corporate limits of the
city have no volice at all as to the policies and rates charged
them by the city becauae they are not eligible to vote in city
electiona. Presently, those custoners that are to be transferred
to Homsstead are being served by the applicant and have recourse

to this Commission. The testimony of the seven (7) public witnesses
who appeared were all in opposition to the Commisaion's approval

of this agreement. The testimony indicates a dissatisfaction with
the service being rendered, or to be rendered, by the City of
Homestsad and a complete satisfaction ¢f the service being rendered
and the rates being charged by Florida Power and Light. The
witnesses do not fesl assured about the level of rates that will

be charged by the City of Homestead, even in view of the resclution
passed by the city to freeze the rates at the present level.

The testimony of the company ia very general as %o how it will
aid in serving the public interest. The witness teatiflied that it
will help promote public safety, avoid congestion of {acilities,
further o maintenance of a high quality of service and enable
esach party to avoid bad customer relations caused by unrestrained
competition. Other than the witneas' opinion that those conclusiors
are true, no evidenca or saxhibits wers introduced to show in detatil
what problems, if any, that this agreement and its approval by the
Commisaion would solve, as was done in the Florida Power Corporaticr-
Orlando Public Utility case. For these reasons I must dissent
from the majority view herein.
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AGNSEMNENT

' -
THIS ACREEMENT, entared into this 2 day of %f&#

1967, by and betwean the CITY OF HOMESTEAD, FLORIDA, & sunicipel
corporation (herein called "City'), end FLORIDA POWER & LICHT
COMPANY, a Florida corporation (herein called "Co-p'ony“):
WHEREAS, tha City and Compeny have electric dl-trtbucloi
systams which serve slectricity to customsrs who are lcén:u close
to eéch other, and
WHEREAS, heretofore there has besn no definitica of

service sreas of sach of the parties, and
WHEREAS, a8 & result there have besn and, if there is not
now en sgresnent as to service areas, there will in tl;o future
contioue to be unecouncaical duplications of plant and facilities
and expansion into areas served by the compating parties, which in
turn result in avoidabls econcaic wasts and expense, |

NOW, THEREFORE, in consideration of the msutual promises
hearein contained, the parties agree that:

1. There is attached, as a part hersof, s nap of the City
and surrounding aresas, designated Exhibit "A". The service eres
of the City shall be the srea within the heavy line merked ic red
o0 Exhidit "A", vhich ares is the sres bounded by :

Beginning at the ceoter limes of the inter-
section of Tallghacese Road (S.W. 137th Avenus) and
North Canal Drive (S.W. 328th Street) and extending
westward on North Canal Drive to ths center line of
Toswer Road (3.W. 192nd Avenue), northward along said
center line of Tower Road to the centsr line of
Waldin Drive (S.W. 280th Streat), sastward to the
center line of Kingmau Road (S.W. 152nd Avenue),
soutivard to the center line of Biscayne Drive
(S.W. 283th Street). From this point westward to
the center line of llewton Road (S.W. 137th Avenus),
southward to the center line of Kings Highway
(S.W. 304¢th Streat), esstwerd to the ceatar line of
Tallahassee Road (S.W. 137th Avenus), southward te
the point of beginning st North Canal Drtvc (8.v.
328¢ch Street).

\
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~
Therservice area of the Compauy shall be all of the ares outside

the boundaria s of the service area of the City.

2. The City and the Company agres that each will net
serve ot offer to serve a cg\ata-u outside its eervice eres.
Whanaver a customer applies fo£ sexvice to the party noc serving
the area of the customer, it is sgreed that the Company or the
City, as the case may be, shall refer the customer prowptly to the
othar.

3. The parties acknowledge that the Company is regulated
by the Florida Public Service Commission and t&t it will have to
apply to the Commission for the approval of this Agreement, but
the parties, nivctl:hnlcn. agres that this Agreement shall becoms
sffeactive on the data hereof and that the parties shall abide by'
the terms hersof and be bound hereby pending such approvai.

4., DNotwithstanding ctha provisions of Section 2, any
spplications for service in the service itu of _tho other, which
appiications have been made before the date of ﬁu- Agreement shall
be acted lupon by ths party to vhom the applicstion was made. Such
applications Hhii;h are made after today and before final approvel
hereof by the Commissioan shall be reviewed and discussed by both
parties and an sgresment reschsd as to sach spplication as w
which party shall provide the service. ‘

5. If an order of the Colniuu;n s entered spproving
this Agreement and the order becomss finsl, than as promptly as
possidble, sach party shall transfer to the other those of its
facilicies which are serving customers located in the service aresa
of the other. BRach party agrees to purchase from ths other sll
such facilities. Esch party shall prompctly maks the appropriate
connactions, disconnections, extansions of facilities and other

srrangements to dccomplish these transfers 8o that ell of the
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A~
customsrs and facilictias therefor of one party which are locatad
in the service area of the other perty shall be transferred to
and purchased by such other party, and vice versa. Zach perty
agrees that from time to time upon the transfer of eny facilicies
to it by cthe other party, it will promptly pay the other party
the asount of the originsl cost of the facilities then transferre:
lese depreclation., CQCuatomers' deposits of customers who arve to b«
transferred shall be refunded to the customar at the time of
transfer. 1f any customaer who is to be transferred should refuse
to cozplete an application for service with t.hla party to whoa
such customer is being transferred, such party shall, nevertheles:
effece tha transfer and sexve such customer. <

6. 1f st any cime hersafter, the City liwits of the City
should be sxtsnded beyond the service area of the City end inte
the service area of tha Company, the City agrees that the Company
shall centinue to serve such area and that it will continus to be
in the service area of the Company under this A;rtmnt, even
though it would then be within the City.

7. Tha Company way continue to have its transmission
lines and feedars located within the service arsa of the City,
and the Company may,from time to time, locate substations and
transfotrmers and install transaission lines or feeders and other
facilities in the service area of the City, %0 long as none of
such facilitiss are used by the Company to provide services to
custooers located in the service ares of the City.

8. Notwithstanding the provisions of paragraph 6 hereof,
it {5 agreed that the City shall supply power to and, for purposes
of this Agreemsnt, shall consider l.:hlt the Homestead Housing
Authority labor Cawp located oa the Lasterly side of Tsllahassee
Road (S.V. 137th Avenue) is within the service ares of the Ctty,

- 3 -
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including any additions to or extensions of said facilities of
the Homestead Housing Authority. [ The City's right to furnish
service to City-owned facilities, or those owned by agencies
deriving their power through and from the City (including but not
limited to the Hosmstead llauou;. Authoricy) may be served dy the
said Cicy, notwithstanding that the said facilities are located
within the service area of the Caupany:]

=Y

’ Mayor

ATTEST:

City Clerk

FLORIDA POWER & LIGHT COMPANY

LA

a— -7y
ﬁ/ oo e -
N G S N AL

Vice-Presidenty
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7/15/93
LEBASE AGREEMENT -

THIS LEASE AGREEMENT, made and entered into this 22 day of
July, 1993, by and between the City of Homestead, a municipal
corporation, hereinafter referred to as "Lessor" and Silver Eagle
Distributors, Ltd., a Florida limited partnership, hereinafter
referred to as "Lessee".

WITNRSSETE

1. PURPOSE QOF THR LEASE

The purpose of this lease is to provide a location for the
reconstruction of the Lessee’s business in the area known as the
*park of Commerce" and to therefore provide for the continued
economic redevelopment of the City of Homestead. Lessee desires to
construct on the Property a one story concrete block and stucco or
metal building having approximately 53,000 square feet in floor
area, surrounded by an eight foot high fence consisting of masonry
and metal bars on the front, and chain link on the rear and sides

(the "Proposed Improvements®), for use as a warehouse, distribution
and office c "Propo 1). Lessee desires to

comménce construction of the Proposed Improvements on that date
(the "Commencement Date") which is thirty (30) days after lLessor's
issuance to Lessee of a Building Permit for the Proposed Improve-
ments. Nothing in this Section 1 shall limit Lessee’s use of the
Property for any lawful purpose which is consistent with Lessor'’s
zoning ordinances.

2. LEASED PREMIOJES

In consideration of the covenants herein contained, on the
part of the Lessee tO be kept and performed, the said Lessor hereby
leases to the said Lessee the premises described in Exhibit "A*
. {the "Property”). Said Property shall be a ten (10) acre parcel of
property located in the Northwest corner of the Park of Commerce,
on filled land.

3. LENGTH OF LEASE

The term of this lease shall be for a period of fifty (50)
years, and shall begin on the Commencement Date, and shall continue
thereafter for a period of fifty (50) years.

At the end of said fifty (50) year pericd, said Lessee and
Lessor may mutually agree to extend the lease on terms and
conditions agreed to in writing by and between the parties, and in
addition, may, during the initial fifty (50) year term, enter into
such agreements as the parties mutually agree upon for the purchase
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and sale of the leased premiges. Any such agreement shall be
agreed upon by the parties in a separate document.

4. RENT B

The Lessee hereby agrees to pay to the Lessor, without demand,
at the Lessor’s principal place of business, to wit: 790 N,
Homestead Boulevard, Homestead, Florida, 33030, or at such other
place or places as the Lessor may from time to time designate, in
writing, the following rent:

A. The Lessee and the Lessor hereby agree by and
between themselves for purpose of this lease, and
for no other purpose, that the Property shall have
an actual value of three hundred and forty thousand
dollars ($340,000.00). Based upon said actual value
of the Property, and based upon mutual agreement
from the parties, the lease amounts shall be as
follows: :

i) Annually for the first (1st) five (5)
years of the lease, and on the first day
of each year during that five (5) year
period, the Lessee shall pay to the
Lessor the sum of twenty-one thousand
dollars ($21,000.00) for the annual ~IQUO ey
rental on the Property. V4o 5> R

ii) During the second (2nd) five (S5) year
term of the lease, the Lessor and the
Lessee agree that the Lessee shall pay
and the Lessor shall accept, the sum
of twenty-eight thousand dollars
($28,000.00) per annum during said five
(5) year period.

iid) Beginning on the first (ist) day of the
eleventh (11lth) year of the lease and
for a five (5) year period thereafter,
the lLessee gshall pay to the Lessor the
sum of thirty-one thousand five hundred

“dollars ($31,500.00) annually for each
year of said five (5) year period.

iv) Beginning on the firat (1st) day of the
sixteenth (16th) year of said lease, and
for each year of the ensuing five (5)
year period, the Lessee shall pay and
the Lessor shall accept, the sum
of thirty-five thousand dollars
($35,000.00) per year as the annual
rental.

-2-
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v) Beginning on the twenty first (21set)
year of eaid lease, and for the
remainder of the term of said fifty (50)
year lease, the Lessee shall pay and the
Lessor shall accept, the sum of forty
thousand dollars ($40,000.00) per annum
.as the lease amount for the last thirty
(30) years of the initial lease period.

B. In the event that any taxing authority, other than
the Lessor, should levy against the subject real
property or rent derived therefrom a surcharge,
interim tax or other taxes of any nature, except
federal or state income taxes, the Lessee herein
shall be responsible for the payment of said
surcharge, interim tax or other taxes.

C. In consideration for the Lessor leasing said
property to the Lessee, the Lessee covenants to the
Lessor to pay said rent in the above described
manner; and to quit and deliver up the Property at
the end of said term.

5. SECURITY DEPOSIT

The Lessor and the Lessee agree, that because of the long term
nature of the lease, that there shall be no security deposit
required by the Lessor of the Lessee.

6. CONSTRUCTION ON THE PROPERTY

(a) Lessor represents and warrants that it has validly
adopted ordinances and resolutions zoning the Property in the
I (industrial) zoning district, as described in the current zoning
code of the Lessor. Such zoning district permits issuance of all
necessary permits for development, construction, use and occupancy
of the Proposed Improvements, without the necessity for any
variance, special exception or other approval which requires a
- public hearing, other than the public hearing before the Town
Council which is - required for approval of a site plan for the
Proposed Improvements. Lessor is duly empowered and authorized to
issue all necessary building permits for development and
construction of the Proposed Improvements upon receipt of plans and
specifications therefor which comply with the South Florida
Building Code and the Building Code of the Lessor ("Plans®"), and
Lessor is duly authorized to issue a Certificate of Occupancy for
the Proposed Improvements upon certification by all necessary
agencies of the completion thereof in accordance with the Plans.

(b} Within ninety (90) days after the date of execution
of this Lease, the Lessee shall submit to the Lessor proposed Plans

-3-
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and an application in customary form (together with payment of
customary fees) for a building permit. Lessor shall promptly
advise Lessee whether any changes are required to the Plans in
order to bring them in compliance with the South Florida Building
Code and the Building Code of the Lessor. Lessee shall, with
reasonable diligence, make any necessary changes to the Plans, the
Lessor shall promptly review said changes, and on approval thereof,
the Lessor shall promptly issue a building permit to Lessee for
construction of the Proposed Improvements in accordance with the
Plans.

(c) Lessor shall promptly upon request by Lessee inspect
the development and construction of the Proposed Improvements, and
shall at all times act reasonably in issuing approvals or setting
conditions for approvals of such work. Upon completion of the
Proposed Improvements in accordance with the Plans (with any
changes thereto approved by the Lessor) the Lessor shall promptly
issue a certificate of completion and/or certificate of Occupancy
for the Proposed Improvements.

{(d) Lessor represents and warrants that the Property is
part of a development order for a planned unit development which
has already received review and approval under Part I of Fla. Stat.
Chapter 380, and that neither the Property, nor any other property
with which it may be aggregated requires any further review under
Fla. Stat. Chapter 380 as a condition to issuance of all necessary
permits for development, construction, use and occupancy of the
Proposed Improvements. _

(e) Lessor represents and warrants that pursuant to the
Local Government Comprehensive Planning and Land Development
Regulation Act, Part II of Fla. Stat. Chapter 163 (the °"Growth
Management Act") and the Comprehensive Plan and Land Development
Regulations for the City of Homestead, Florida, which have been
duly adopted in accordance with all requirements of the Growth
Management Act and the ordinances and regulations of the City of
Homestead, Florida, future development orders for the Property are
exempt from concurrency review, on the ground that valid develop-
ment orders for the planned unit development of which the Property
is a part were in existence prior to the effective date of
concurrency review requirements. Neither the Comprehensive Plan,
any of the Land Development Regulations, nor the exemption of the
Property is now the subject of any judicial or administrative
challenge, and the statutory deadlines for all such challenges have
expired. Without limitation of the foregoing, the issuance of all
Development Orders required for development, use, and occupancy of
the Proposed Improvements is fully authorized, and is not
prohibited or 1limited by the Growth Management Act, the
Comprehensive Plan or the Land Development Regulations on any
ground whatsoever, including the ground that adequate Public
Facilities to serve the Proposed Improvements will not be available
concurrently with the impact thereof on such Public PFacilities.

-4-
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Capitalized terms in this Subsection (e) which are not otherwise
defined in this lease shall have the meanings given to them in the
Growth Management Act. -

(f) Lessor represents that all permits, licenses, and
other governmental approvals of any nature whatsocever which are
required for development, construction, use and occupancy of the
Proposed Improvements are and will be available without delay upon
proper application, submission of plans conforming to all
applicable ordinances and regqulations, and payment of customary
fees,

(g) The Lessor shall provide all sanitary sewer, storm
water disposal, potable water, fire flow water, and (except only as
set forth in subsection (h) hereinbelow) all electrical utility
sexrvices at the boundary of the Property (together called "Utility
Services"), in capacities which are fully adequate to serve the
Proposed Use of the Proposed Facilities. All Utility Services will
be available for connection at the boundary of the Property not
later than the Commencement Date, and Lessee may obtain such
connection by compliance with ordinary and customary applications,
and agreements to pay ordinary use charges. Without limitation of
the foregoing, Lessee shall not be prevented or delayed from
connecting to water and sewer services on account of any moratorium
in effect at the Commencement Date. The Lessee will waive or pay
all of its own connection fees, capital changes, impact fees, or
similar charges.

(h) The Lessor may have a dispute (the °*FPL Dispute")
with Florida Power and Light ("FPL") as to whether Lessor or FPL
has the right to be the exclusive provider of electrical services
‘to the Property. The FPL Dispute may take many months for
resolution, and the outcome probably depends on whether, for
purposes of PPL’s territorial allocation agreement with Lessor,
Lessor is deemed to be the owner of the Property. Lessor will
indemnify and hold harmless the Lessee from any and all claims,
damages or losses which Lessee may suffer or incur by reason of the
FPL Dispute, including without limitation all attorneys’ fees and
costs (whether or not suit is filed) and losses from any
interruption of electrical service to the Property, and any fine,
penalty, service fee or similar sum which is due to FPL with
respect to any provision of electrical services by Lessor to the
Property, or any conversion of electrical services from Lessor to
FPL.

- (i)} The Property now has full and unrestricted access to
Commerce Park Boulevard, which the Lessor shall cause to be paved
and extended to the boundary of the Property on or prior to April
15, 1994.

(j) The Property is free from conta.mination. by any
materials which now or hereafter will require the owner of the

-5.
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Property to pay any sum or incur any liability for cleanup,
removal, or mitigation under any applicable state, local or federal
laws, ordinances or regqulations.

(k) The condition of the soil on the Property will
support development and construction of the Proposed Improvements
without the necessity for any fill, compaction, special foundation,
or other preparation.

(1) The cost of constructing the Proposed Improvements
shall be borne solely by the Lessee, and the Lessor shall not be
responsible- for any cost of the Improvements, or be responsible for
any maintenance of the interior or exterior of the Improvements, or
any landscaping placed on the Property. All expenses occasioned by
the construction of the Improvements, and any replacements thereof
and/or additions thereto shall be borne by the Lessee.

(m) Lessor and the Lessee covenant and agree, that at
the end of the term of this lease, or any extensions thereof,
without the purchase of the Property by the Lessee from the Lessor,
2all permanent improvements located on the Property, and title

thereto, 8hall pass to the Lessor. The Lessor and the Lessee agree +—

that the Lessee may remove all equipment, furnishings and fixtures
except that no air conditioning, electrical, plumbing or other
fixtures as placed in the building that would render the building
to be uninhabitable by a subsequent tenant or by the Léssor, shall
be removed. These fixtures shall, at the termination of this
lease, become the property of the Lessor. The Lessor hereby agrees
that there shall be no personal property taxes asserted by the
Lessor against the Lessee for the improvements on the Property, and
no real estate property taxes shall be assessed as the Property is
owned by the Lessor, an exempt body. '

7. TITLE TO THE PROPERTY. Lessor has good, marketable and
insurable fee simple title to the Property, subject to no liens or
encumbrances whatsoever, and subject to no covenants, conditions,
easementsa, restrictions, boundary overlaps or encroachments or
gsimilar matters which will adversely affect the development,
construction, use or occupancy of the Proposed Improvements.
Lessee acknowledges that Lessor retains the right to aesthetic
review of the Proposed Improvements, including but not limited to
fencing, and Lessor covenants to exercise such right reasonably and
without delay. Lessor and Lessee will join in any declaration of
restrictions covering the Park of Commerce planned area
development, which provides for reascnable restrictions and
conditions on use of the Property, and all other land in the
development, which use restrictions are reasonably designed to
maintain . the value of properties in the development, and to
eliminate undesirable uses such as nightclubs, junkyards and the
like.
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8. RBEAL BSTAIE TAXES

Because the Property is owned by the Lessor, a Florida
municipal corporation, that is exempt from the payment of real
estate taxes, no real estate taxes shall be assessed and/paid by
the Lessee, unless, and except, should a court of competent
jurisdiction, in the state of Florida determine that real estate
taxes are due and owing on said Property, then, in that event, the
Lessee shall be sclely responsible for the payment of said taxes,
or, may, in its option, elect to terminate the lease agreement with
the Lessor upon one (1) years written notice; during said period of
time the Lessee shall be responsible for the real estate taxes that
may be due and owing at that time.

9. INSURANCE

The Lessee hereby covenants and agrees to maintain on the
Property hazard, fire, extended coverage liability and flood (if
required), and to na ne the Lessor as an additional insured.
Liability coverage shall not be less than $300,000/500,000.

A copy of all the master policies above mentioned shall be
forwarded to the Lessor for f£iling as shall be forwarded a declara-
tion for each policy showing the Lessor as a named insured and
providing for thirty (30) days written notice prior to cancellation
of said policy to be given by the insurance carrier to the Lessor.

10. PESTRUCTION OF PROPERTY

The Lessor and the Lessee covenant and agree that should the
improvements constructed by the Lessee on the Property be damaged
by fire, the elements, unavoidable accident, or other casualty,

whether or not thereby rendered untenable in whole or in part, the

Lessee shall promptly cause such damage to be repaired, and the
rent for said Property shall not be abated; if, by any reason of
such occurrence, the Property shall be rendered untenable in whole
or in part, and the Lessee should desire not to reconstruct the
Property, then the Lessee, at their sole cost and expense, may
elect to terminate the leage with the Lessor, upon sixty (60) days
written notice given by the Lessee to the Lessor, and shall deliver
the Property to the Lessor, with payment or assignment of all
insurance proceeds.

11. HOLDING OVER

Any holding over after the expiration of the term hereof, or
any options exercised hereunder, with the consent of the Lessor,
shall be construed to be a tenancy from month to month at the rent
herein specified, and shall otherwise be on the terms and
conditions herein specified, so far as applicable. .
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A. All rights and liabilities herein given to, or
imposed upon, the respective parties hereto, shall
extend to and bind the respective heirs, executors,
administrators, successors and assigns of the said
parties. .

B. No rights, however, shall inure to the benefit of
any assignee of the Lessee, unless such assignment
has been approved by the Lessor, in writing.

12. QUIET ENJOYMENT

Upon payment by the Lessee of the rents herein provided, and
upon the observance performance of all of the covenants, terms and
conditions on the lLessee’s part to be observed and performed, the
lLessee shall peacefully and quietly hold and enjoy the Property for
the term hereby demised without hinderance or interruption by the
Lessor or any other person or persons lawfully or equitably
claiming by, through or under the Lessor, subject nevertheless to
the terms and conditions of this lease.

13. SURRENDER OF PROPERIY

On the last. day of the term demised, or on the sooner
termination thereof, the Lessee shall peaceably surrender the
Property in good order, condition and repair, broom-clean fire and
.other unavoidable casualty, reasonable wear and tear alone
excepted, surrender all keys for the Property to the Lessor of the
place then fixed for the payment of rent.

Before surrendering the Property as aforesaid, the Lessee
shall repair any damage to the Property caused hereby in accordance
with the maintenance paragraph as set forth hereinabove, the only
damages that the Lessee shall be responsible to repair shall be
those items which the Lessee was required to maintain under the
terms and provisions of this lease.

14. NOTICES

Any notice regquired or permitted under this lease shall be
deemed sufficiently given or served if served personally or by
certified or registered mail, postage prepaid, addressed to the
Lessor at the address where rent was last payable, and any notice
by the Lessee shall be served in a similar manner, such notice
being addressed to the Lessee at the Property or at such other
address as the Lessee shall designate by written notice.

15.  NALVER

No mention in this lease of any specific right or remedy shall
preclude the Lessor from exercising any other right or from having
any other remedy or from maintaining any action to which it may be
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otherwise entitled, either at law or in equity; and the failure of
the Lessor to insist in any one or more instances upon a strict
performance of any covenant, shall not be construad as a waiver or
relinquishment for the future of such covenant, right or option,
but the same shall remain in full force and effect, unless the
contrary is expressed, in writing by the Lessor.

16. ATTORNEY'S FEES

In the event of litigation between the parties, arriving out
of this leage, the prevailing party shall be entitled to attorney’s
fees and costs.

17. MNISCELLANEOUS PROVISIONS

A. The waiver by either party of any breach of any
term, covenant or condition herein contained shall
not be deemed to be a waiver of any subsequent
breach of such term, covenant or condition. Any
subsequent acceptance of rent hereunder by the
Lessor shall not be deemed to be a waiver of any
preceding breach by the Lessee of any termm,
covenant or condition of this lease, other than the
failure of the Lessee to pay the particular rental
so accepted, regardless of the Lessor’s knowledge
of such preceding breach at the time of acceptance
of such rent. No covenant, term or condition of
this lease shall be deemed to have been waived by
either party, unless such waiver be in writing by
that party.

B. No payment by the Lessee or receipt by the Lessor
of lesser amount than the monthly rent herein
stipulated shall be deemed to be other than on
account of the earliest stipulated rent, nor shall
any endorsement Or statement on any check, or any
letter accompanying any check or payment as rent,
be deemed in accord and satisfaction, and the
Lessor’s right to recover the balance of such rent
or pursue any other remedy in this lease provided.

C. If any term, covenant or condition of this lease or
the application thereof to any person or circum-
stance shall, to any extent, be invalid or
unenforceable, the remainder of this lease, or the
application of such term, covenant or condition to
persons or circumstances other than those as to
which it is held invalid or unenforceable, shall
not be affected thereby and each term, covenant or
condition of this lease shall be valid and. be
enforced to the fullest extent permitted by law.

-9-
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It is understood and agreed between the parties
hereto that time is of the essence of all of the
terms and provisions of this lease.

This lease contains the entire agreement between
the parties and any executory agreement hereafter
made shall be ineffective to change, modify or
discharge it, in whole or in part, unless such
executory agreement is in writing and signed by the
parties against whom enforcement of the change,
modification or discharge is sought.

Notwithstanding anything to the contrary, that may
contain in this lease, all repairs (including, but
not limited to, plumbing electrical, air condition-

ing, etc.), remodeling and alterations are at the
sole expense of the Lessee,

Lessee may use the Property for any lawful purpose.
Lessee has the absolute right to assign this Lease, or
sublet all or any portion of it. Lessee has the abgsolute
right to mortgage the leasehold estate, and in such event
Lessor shall promptly upon request give to the holders of
such mortgages: (i) a written estoppel statement,
specifying the date to which rent has been paid under
this Lease, whether any defaults exist hereunder, and
specifying such defaults (if any) and the curative
actions required; and (ii) a written agreement to give
notice to such mortgagees of any defaults, and to accept
curative performance from such mortgagees.

Notwithstanding any contrary provision of this Agreement,
if the Lessor is in default of any of its obligations
under this Lease at the Commencement Date, or if the
Commencement Date has not occurred on or prior to Septem-
ber 30, 1993 (with extension for any delay caused solely
by Lessee) then, in addition to any other remedies of the
Lessee, the Lessee may cancel this Agreement.

Lessor represents and warrants that its execution
and delivery of this lease has been duly authorized

-10-
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by all necessary action of the City Council of the
City of Homestead, Florida.

Signed, Sealed and delivered "LESSOR":
in the presence of:

\ CITY OF HOMES /
N SN 7
City r

V4 - -/
/ {’ézx /?0‘5(( Mﬂi——-"} Attest:

ity Cler
(Corporate Seal)

"LESSEE":

tlﬁt‘stéer

ETCO\SECH.LAS

-11-
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~~  LEGAL DESCRIPTION
8._JER EAGLE DISTRIBUIORS, LTL

[ AT THE

| VILLAGES OF HOMESTEAD
1

l

PARCEL OF LAND BEING A PORTION OF BLOCK 1, GECTION 31, TOWNSHIP
7 SOUTH, H.ANGE 29 BAST AS BHOWN ON THR "PLAT OF LANDS BELONGING TO

MIAMI LAND AND DEVELOPMENT COMPANY*, ACCORDING TO THR PLAT
BRBOF AS RECORDED IN PLAT BOOK 5, PAGE 10 OF THE PUBLIC RECORDS
DADE COUNTY, FLORIDA. um PARCEL BEING MORE PARTICULARLY

1 BSCRIBED AS POLLOWS:

MMENCE AT THE NORTHWEST commn OF THE NORTHEAST ONE-QUARTER OF
ID SECTION 31; THENCE N8§°31'¢9"E ALONG THE NORTH LINE OF SAID
THEAST ONE-QUARTER FOR 20,00 FEET TO AN INTERSECTION WITH THE
Elu..nm OF KINGMAN ROAD AS DESCRIBED IN OFFICIAL RECORDS BOOX
3¢10 AT PAGE 145 OF THE PUBLIC RECORDS OF DADE COUNTY, FLORIDA,
ID INTERSECTION BEING ON THE ARC OF A CIRCULAR CURVE CONCAVE TO
NORTHEAST AND BEARING N89°34'34°E PROM THB CENTER OF SAID
va; THENCE SOUTHERLY ALONG SAID CENTERLINE AND THE ARC OF BAID
VE HAVING A RADIUS OF 2a555.93 PFEET AND A CENTRAL ANGLE OF
‘43 12" POR 168.21 FBET TO A POINT ON THE ARC OF SAID CURVE, SAlD
INT BEARING B58%°52/42"W FROM THR CENTER OF BAID CURVE; THENCE
N85°53'42'E ALONG SAID RADIAL LINE FOR 55.00 FEET TO THE RASTERLY
RIGHT~OF-WAY LINE OF SAID XINGMAN ROAD, SAID POINT BEING AT THE
INT OF TANGENCY; THENCE BOUTHERLY ALONG SAID EASTERLY RIGHT-OF-
AY LINE, ALONG THE ARC OF SAID CURVE HAVING A RADIUS OF 2500.93
FRET AND A CENTRAL ANGLE OF 8°234’51® FOR 367.37 FEET 70 THE POINT
OF DRGINNING OF THE POLLOWING DESCRIBED PARCEL; THRENCE NE80°51°30'R
R 313.88 FEET TO AN INTERSECTION WITH THE ARC OF A CIRCULAR CURVRE
CAVE TO THE NORTHEAST, SAID POINT BRARING 8$71°36’24"W FRON TRE
CENTER OF SAID CURVE; THENCE SOUTHERLY ALONG THR ARC OF BAID CURVE
VING A RADIUS OF 63.50 PERT AND A CENTRAL ANGLE OF 126°35/41° PCR
40.30 FEET TO A POINT OF REVERSE CURVATURE OF A CIRCULAR CURVE
CONCAVE TO THE SOUTHEAST; THENCE NORTHEASTERLY ALONG THE ARC OF
ID CURVE HAVING A RADIUS OF 25.00 FEET AND A CENTRAL ANGLE OF
£%12'23" FOR 2¢.0% PFEET TO THR POINT OF TANGENCY; THENCE
89°46’53"8 FOR 183.25 FERT TO A POINT OF CURVATURE OF A CIRCULAR
VE CONCAVE TO THER SOUTHWEST; THENCR SOUTHRASTERLY ALONG THE ARC
F SAID CURVE HAVING A RADIUS OF 25.00 FPEET AND A CENTRAL ANGLE OF
"§4°02717" PFOR 36.67 PFEET TO THE POINT OF TANGENCY; THENCE
5°44°36"E FOR 361.88 PEET TO THE POINT OF CURVATURE OF A CIRCULAR
VE CONCAVE TO THE NORTHEAST; THENCE SOUTHEASTERLY ALORG THE ARC
P SAID CURVE HAVING A RADIUS OF $21.25 FEET AND A CENTRAL ANGLE
OF 17°47/03" POR 205,95 FERT TO A POINT ON THR ARC OF SAID CURVE,
ID POINT BEARING $64°53'81°W PROM THE CENTER OF GAID CURVE;
NCB 867°07'33*W POR 491.63 FEET TO AN INTERSECTION WITH THE
OREMENTIONED EASTERLY RIGHT-OF-WAY LINE OF XINGMAN ROAD; THENCE
G SAID EASTERLY RIGHT-OF-WAY LINE FOR THE FOLLOWING TWO (3)
.COURSES: (1) M25°28’26"W FOR 299.91 TO A POINT OF CURVATURE OF A
| CIRCULAR CURVE CONCAVE TO THR NORTHEAST; (2) NORTHWESTEBRLY ALONG
' ARC OF SAID CURVE HAVING A RADIUS OF 2500.93 FERT AND A CENTRAL
'ANGLE OF 12°86’17* PFOR 564.74 FEET 10 THE POINT OF BRGINNING,
' AINING 10.00 ACRES MORE OR LESS. .

ID PARCEL BEING SUBJECT TO ANY/ALL RESERVATIONS, DEDICATIONS,
?OVWTS AND EASEMENTS.

“"11 . 90
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07/15/93 2:12 pm

OPTION AGREEMENT

This Option Agreement ig made and entered into this 22 day
of July, 1993, by and between the CITY OF HOMESTEAD, a municipal
corporation under the laws of Florida ("Grantor®) and SILVER EAGLE
DISTRIBUTORS, LTD., a Plorida limited partnership ("Grantee®).

In consideration of their mutual covenants set forth herein-
after, and in consideration of that separate Lease Agreement
between Grantor and Grantee dated of even date herewith (the
"Leagse"), the Grantor and Grantee hereby agree as follows:

1. Grant to Option. Subject to the terms set forth herein-
after, the Grantor hereby grants to the Grantee the exclusive right
and option to purchase (the "Option") that certain parcel of real -
property described on Bxhibit "A" attached hereto (the "Land®),
together with all improvements now or hereafter existing hereon and
all related furniture, fixtures and equipment (the “"Improvements®).
The Land and the Improvements, together with all rights, easements,
privileges and appurtenances pertaining or belonging thereto, are
- together hereinafter called the *"Property."

2. Price. The purchase price for the Property shall be the
sum of $340,000.00 (the "Price"), subject to prorations and
adjustments, and the Grantee’s right of offsget, all as set forth
hereinafter.

3. Temm and Bxercise of Option. The Grantee may exexcise
the Option by written notice delivered to the Grantee (the "Notice
of Exercise") at any time which is after October 1, 1994 and prior
to July 1, 2014 (the *Termination Date”).

4, Closing Date. The closing of the purchase and sale of
the Property (the ®*Closing®) shall be on that date (the "Closing
Date") which is thirty (30) days after delivery of the Notice of
Exercise, at the office of the Grantee’s counsel in Miami, Plorida.

5. Cloging Conditions.

(a) Deed. At the Closing, the Grantor shall convey good
marketable and insurable title to the Property by statutory general
warranty deed, free and clear of all liens, encumbrances, mort-
gages, - encroachments, overlaps, boundary line disputes, easements,
restrictions, limitations, security interests, claims, reversions,
licenses, leases, or other possessory rights of any kind or nature,
and free and clear of any and all other matters of any kind
whatsoever which may affect title, except matters which do not
impair marketability or interfere with use of the Property for
industrial, warehouse, and office purposes.

000034
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(b) Bill of Sale. At the Closing, Grantor shall also
execute a general warranty bill of sale for all personal property,
free and clear of all rights and claims whatsoever.

(¢) Other Items. At the Closing, Grantor shall also
execute and deliver a closing statement, a seller’s affidavit in
customary form, and such other documents as are ordinary and
customary for closings of real property in Dade County, Plorida.

(d) Costs and Prorations. At the Closing, Grantee shall
receive a credit against the Price for all documentary stamps and
surtax imposed on the conveyance of the Property, together with all
other customary prorations and adjustments.

6. Right of OQffset. Grantee shall, unless it expressly
elects in writing at the closing to pursue other remedies, receive
a credit against the Price equal to the full unpaid cost to cure or
correct any inaccuracies in the representations and warranties of
the Grantor as the Lessee under the Lease. If there is any
disagreement between the parties as to whether any such inaccuracy
exists, or as to the cost of correcting or curing any such
inaccuracy, the Closing shall nevertheless occur in accordance with
this Agreement, but the net proceeds of the Price payable to the
Grantor (the "Escrow Fund") shall be placed in escrow with Valdes-
Fauli, Cobb, Bischoff & Kriss, P.A. (the "Escrow Agent®) pursuant
to an escrow agreement satisfactory in form and content to all
parties, whereunder the Eascrow Agent shall invest the Escrow Fund
in an interest-bearing bank account, and pay the proceeds only as
directed in writing by Grantor and Grantee, or as ordered by a
court of competent jurisdiction pursuant to a final, non-appealable
order, judgment or decree. Bxcept to the extent that Grantee
receives full credit under this Section 6, nothing herein shall
prevent Grantee from recovering or seeking recovery of Grantee’s
damages for breach of any representation or warranty of Grantor
under the Lease.

7. Recording. The parties shall record in the Public
Records of Dade County, PFlorida a memorandum setting forth the
principal terms of this Agreement and the Lease, and attaching a
.legal description of the Land.

8. No Convéyance or Encumbrance. Grantor shall not, at any
time from the date of this Agreement until that date which is
ninety (90) days after any expiration or termination of the Option,
grant, suffer, or permit any conveyance, encumbrance, or other
transfer of any nature whatsoever of all or any part of its rights
with respect to the Property, and any such transfer shall be of no
effect and void.
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S. No Brokers. Bach party represents to the other that it
has not incurred liability to any broker on the transaction of
which this Agreement is a part, and each party will indemnify and
hold the other harmless from any breach of its own represgentation.

10. Miscellaneous.

(a) Construction. Should any provision of this Agree-
ment require judicial interpretation, it is agreed that the court
interpreting or construing the same shall not construe this
Agreement against one party more strictly, it being agreed that the
representatives of each party have participated in the preparation
of this Agreement and that each party hereto consulted with
independent legal counsel of its own selection prior to its
execution of this Agreement.

(b) Notice. All notices provided for herein may be by
hand (or courier) delivery, by confirmed fax to the fax numbers
above, or by certified or registered-return receipt requested mail,
addressed as follows:

If to Grantee: Silver Ragle Distributors, Ltd.
ATTN: Mr. Ramon Oyarzun,
Managing General Partner
7227 N.W. 32nd Street
Miami, Florida 33122
Fax: (305) 592-8303

With a copy to: Thomas C. Cobb, Esq.
Valdes-Pauli, Cobb, Bischoff
& Kriss, P.A.
Suite 3400 - One Biscayne Tower
Two South Biscayne Boulevard
Miami, FL 33131-1897
Pax: (305) 376-6010

If to Grantor: Alex Muxo, Jr.
City Manager
City of Homestead
790 North Homestead Blvd.
Homestead, FL 33030
Fax: (305) 246-3241

Notice to any party shall be deemed completed upon hand delivery to
it, confirmed fax delivery, or five business days after depositing
the same with the United States Postal Service, addressed to that
party with the proper amount of postage affixed thereto, registered
or certified mail, return receipt requested. Receipt of any notice
by any law firm listed above to receive copies of notices to a
party shall constitute actual receipt of such notice by that party.

- 3 -
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(¢) Modificatjon and Wajiver. No provision of this
Agreement shall be amended, waived or modified except by an
instrument in writing signed by the parties hereto.

(d) Counterparts. This Agreement may be executed in any
number of counterparts, each of which, when executed and delivered,
shall be an original, but such counterparts shall together
constitute one and the same instrument.

(e) Attorneys Fees and Costs. In any action which
either party brings against the other to enforce its rights under
this Agreement, the prevailing party shall be entitled to recover
all reasonable attorneys’ fees and costs from the non-prevailing

party.

IN WITNESS WHEREOF, the parties have executed this Agreement
as of the date set forth hereinabove.

Witnesses:
CITY OF HOMESTEAD, a municipal

corporation
Pri§§/Name: M e ; - ,

Attachment: Exhibit A

IANTCC\SEHOMEST.OF
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! AT THE
| VILLAGES OF HOMESTEAD
PARCEL, OF LAND BEING A PORTION OF BLOCK 1, GECTION 21, TOWNSHIP
7 BOUTH, RANGE 29 EAST AS SHOWN ON THE "PLAT OF LANDS BELONGING TO
MIAMI LAND AND DEVELOPMENT COMPANY®, ACCORDING TO THE PLAT
ERBOF AS RECORDED IN PLAT BOOK 5, PAGE 10 OF THE PUBLIC RECORDS
OP DADS COUNTY, FLORIDA. 8AID PARCEL BEING MORE PARTICULARLY
: DESCRIBED AS POLLOWS: .

‘l MMENCE AT THE NORTHWEST CORNER OF THE NORTHEAST ONE-QUARTER OF
AID SECTION 21; THENCE N895°31'49*E ALONG THE-NORTH LINB OF SAID
NORTHEAST ONE-QUARTER FOR 230,00 PEET TO AN INTERSECTION WITH THE
EENTERLINE OF KINGMAN ROAD AS DESCRIBED IN OFFICIAL RECORDS ROOK
‘13410 AT PAGE 145 OF THR PUBLIC RECORDS OF DADE COUNTY, FLORIDA,
ID INTERSECTION BEING ON THE ARC OF A CIRCULAR CURVE CONCAVE TO
NORTHEAST AND BEARING N89°34’'S4"E PROM THE CENTER OF BAID

VE; THENCE SOUTHERLY ALONG SAID CENTERLINE AND THER ARC OF SAID
VE HAVING A RADIUS OF a555.93 PEET AND A CENTRAL ANGLE OF
$°42°12° FOR 165.21 FRET TO A POINT ON THE ARC OF SAID CURVE, SAID
POINT BEARING 8585°53°'42"W FROM THE CENTER OF SAID CURVE; THENCE
N85°82/43"E ALONG BAID RADIAL LINE FOR 55,00 FEET TO THE EASTERLY
RIGHT-OF-WAY LINE OF SAID KINGMAN RCAD, SAID POINT BEING AT THE
INT OF TANGENCY; THENCE SBOUTHERLY ALONG SAID EASTERLY RIGHT-OP-
AY LINE, ALONG THE ARC OF SAID CURVE HAVING A RADIUS OF 2500.93
FEET AND A CENTRAL ANGLE OF 8°24’51" FOR 367.27 PEET 70 THE POINT
OF DRGINNING OF THE POLLOWING DESCRIBED PARCEL; THENCE N80°51°30°R
R 312,88 FEET TO AN INTERSECTION WITH THE ARC OF A CIRCULAR CURVE
NCAVE TO TEE NORTHEAST, SAID POINT BEARING 871°36’'24"W FROM THE
CENTER OF BAID CURVE; THENCE SOUTHERLY ALONG THE ARC OF S8AID CURVE
VING A RADIUS OF 63.50 PEET AND A CENTRAL ANGLEB OF 126°35’41"° FOR
40.30 FEET T0O A POINT OF REVERSE CURVATURE OF A CIRCULAR CURVE
CONCAVE TO THE SOUTHEAST; THENCE NORTHEASTERLY ALONG THE ARC OF
EAID CURVE HAVING A RADIUS OF a5.00 FEET AND A CENTRAL ANGLE OF

I
i
__ LEGAL DESCRIRTICN
! SILVER EAGLE DISTRIBUTORS, LTD.
t
i
I

£°13'23" FOR 24.09 FEET TO THE POINT OF TANGENCY;, THENCE
69°46/53"E FOR 103.25 FEET TO A POINT OF CURVATURE OF A CIRCULAR
VB CONCAVE TO THE SOUTHWEST; THENCB SOUTHRASTERLY ALONG THR ARC

F SAID CURVE HAVING A RADIUS OF 25.00 FEET AND A CENTRAL ANGLE OF
4°02'17° POR 36.67 FEET TO THE POINT OF TANGENCY; THENCR
5°44°36"8B FOR 361.88 FEET TO THE POINT OF CURVATURE OF A CIRCULAR
VE CONCAVE TQ THE NORTHEAST; THENCE SBOUTHEASTERLY ALONG THE ARC

P BAID CURVE HAVING A RADIUS OF 921.2%5 FEET AND A CENTRAL ANGLE
OF 17°47'03" .FOR -285.95 FEET TO A POINT ON THE ARC OF BAID CURVE,
BAID POINT BEARING 864°53'31°W FROM THE CENTER OF BAID CURVE;
THENCE 867°07'33"W FOR 451.63 FEET TO AN INTERSECTION WITH THE
AFOREMENTIONBD EASTERLY RIGHT-OF-WAY LINE OF KINGMAN ROAD; THENCE
NG SAID EASTERLY RIGHT-OP-WAY LINE FOR THRE POLLOWING TWO (2)
COURSES: (1) NasS°38’'26°W FOR 299.9) TO A POINT OF CURVATURE OF A
!CIRCULAR CURVE CONCAVE TO THE NORTHEAST; (2) NORTHWESTERLY ALONG
) ARC OF S8AID CURVE HAVING A RADIUS OF 2500.93 PERT AMD A CENTRAL
! LR OF 13°56°'17" FOR 564.74 PEET TO THE POINT OF BEGINNING,
: AINING 10.00 ACRES MORE OR LESS. .

ID PARCEL BEING SUBJRCT TO ANY/ALL RESERVATIONS, DEDICATIONS,
S AND EASEMENTS.

4-611.%0
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FIRST AMENDMENT TO LEASE AND OPTION AGREEMENTS

THIS FIRST AMENDMENT TO LEASE AND OPTION AGREEMENTS (the
"First Amendment") dated this Q‘_"’day of January, 1995, between THE
CITY OF HOMESTEAD, a municipal corporation (the "Lessor"”) and
SILVER EAGLE DISTRIBUTORS, LTD., a Florida limited partnership (the
"Lessee"), recites and provides as follows:

WHEREAS, Lessor and Lessee have entered into that certain
Lease Agreement dated July 22, 1993 (the "Lease") whereby Lessor
has leased to Lessee a parcel of real property more particularly
described in the Lease (the "Property"); and

WHEREAS, in connection with the Lease, Lessor and Lessee have
entered into that certain Option Agreement dated July 22, 1993 (the
"Option"), whereby Lessor has granted to Lessee an option to
purchase the Property on the terms and conditions set forth in the

" QOption; and

WHEREAS, Lessor and Lessee wish to correct certain
‘inaccuracies in the Lease and to adjust the purchase price for the
Property set forth in the Option;

NOW, THEREFORE, for Ten Dollars ($10.00) and other good and
valuable consideration, the receipt of which is hereby acknowledged
by the parties, Lessor and Lessee agree as follows:

1. Payment for Fill. Lessor acknowledges that Lessee has
incurred unanticipated costs for demucking and filling the Property
in the amount of_ $272,719.75 (the "Fill Cost"). Lessor hereby
agrees to reimburse Lessee for the Fill Cost by allowing Lessee to
credit the Fill Cost against the purchase price to be paid by
Lessee for the Property pursuant to the Option.

2. Modification of Lease. Paragraph 6(k) is hereby deleted

from the Lease.

3. Limitatjon of Liability. Except as expressly set forth
in this First Amendment, Lessor shall have no further liability for
any fees or costs incurred by Lessee in connection with the
demucking and filling of the Property.

000039
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4. Ratification

this First Amendment,

IN WITNESS WHEREOF, Lessor and Lessee have executed this First

Amendment as of the dates set forth below their respective

signatures.

Witnesses:

0 (L«/ M/ 04n
o

U

ease and . Lessor and Lessee
hereby acknowledge that the Lease and the Option, as modified by
remain in full force and effect.

LE R

THE CITY OF HOMESTEAD
a munigipal gorporation

L

William T. Rudd, City Manager

. City Clerk
Date Executed: /. /-4/7)/

LESSEE:

SILVER EAGLE DISTRIBUTORS, LTD.,
a Floridﬁ/fgpited gﬁrtne ship,

Rdmon Oyar
its Managinéé;enefda Partner

Date Executed: ] AZ(2455
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