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Mar c h 3 , .199'/ 

Blanca s. Bayo, Director 
Di vision of Records and Heportiuq 
Flori da Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-08 5 0 

JU: : IJocket No . ~61276-WS 
J(e ques t fo r Var l ance from Order No. PSC 9f.-1190-fo'OF-WS i n 
Flagler County b y Pa lm Coast Utili t y Corpo rati o n 

Dear Ms. Bayo: 

E:uclos«:!d for f iling on behalf o t Palm Coast Utility 
Corporation in the above docket are an original and 1 5 copies of : 

1) Motion for Reconsideration or, Alternative ly,- o.(.l.?t - 77 
Clarification; 

2) Request for Oral Argument; and - o ~~ 1'1 - ~'I 

3) Notice of Filing Transcripts o f Agenda Con f e r e uc c :>. - c .~ .0' 7.f -;r ' 

- l----
. Please acknowledge receipt o f t he fore going by stamping t he 

- -m..-closed ext ra copy of this letter a nd retur n) ng same to my 
- --.Kilolit·ention. Thank you for your assistance. 

Cl•.itJ - - ­
CI H 

BKG/pav 
- -""E....:--nclosures --, _~ : W/ l'llr l. Oo nna Cynw- Wi II i.1m ~; ~ J•::;q. 

-- f.. l. r 

' 
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In re: Request for Variance froa Order ) 
No. PSC-96-1190-FOF-WS in Flagler County) 
by Palm Coast Utility Coc;poratioQ· ) 

Docket No. 961276-WS 

Filed: March 1, 1997 

MQJICI or nLDF -wrnm 
or AA"'M 'D"'..,....&, 

Palm Coast Utility Corporation provides notice of its filing 

of transcripts of the following agenda conferences: 

1) Docket No. 960965-WS Cancellation of authority to gross 
up contributions in aid of construction. 

Item 30, September 3, 1996 

2) Docket No. 960898-WS Resolution 96-62 by Board of 
Flagler County Commissioners rescinding Florida Public 
Service Commission jurisdiction over private water and 
wastewater utilities in Flagler county. 

Item 64, October 29, 1996 

3) Docket No. 961277-WS Disposition of contributions-in­
aid-of construction gross-up funds collected by Palm 
Coast Utility corporation. 

Item 23, February 4, 1997 

4) Docket No. 961276-WU Request for variance from Order 
No. PSC-96-1190-FOF-WS by Palm Coast Utility 
corporation. 

Item 30, February 4, 1997 

Ret/{~ 
fli:lt.enneth Gatlin 
Gatlin, Schiefelbein ' Cowdery, P.A. 
1709-D Mahan Drive 
Tallahassee, Florida 32308 
(904) 877-5609 

Attorneys for 
PALM COAST UTILITY CORPORA"l' ION 

OL . ... ' ... . 

U' 2 J 0 iihR -~ ; 

CJPY 
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IU~I-'ORI-: 'l'ttt: t'I.OHIUA t•um.u: St-:HVICt; COMMI S SION 

TALI.AIIASSt:f: I t ' l.OR li>A 

IN RE: Cancellation o( authority t o gross up contributions 

in aid o( construction. 

BEFORE: 

ITEM lftJMBER: 

DATE: 

.·: ,ACE : 

REPORTED BY: 

DOCKET NO. 960965 - WS 

CHAIRMAN SUSAN F. CLARK 
COMMISSIONER J. TERRY DEASON 
COMMISSIONER JULIA L. JOHNSON 
COMMISSIONER DIANE K. KIESLJNG 
COMMISSIONER JOE GARCIA 

AGENDA CONFERENCE 

Septeaber 3, 1996 

4075 Esplanade Way, Roo• 148 
Tallahassee, Florida 

JANE FAUROT, RPR 
Nota ry Public in and l o r the 
State o( Florida at Large 

JANE FAUROT, RPR 
P.O. BOX 10751 

TALLAHASSEE, FLORIDA 32302 
(904) 379 - 8669 

JANE FAUROT - - (904) 379- 8669 

• 
J 
• 
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PAR'l'IC I PAT I NG: 

8. ~enneth GaL lin, ~squ i re , represent ing l~ lm 

Coast Ut i lity Corpor a t i on 
Mart y Dete rding , r e proaenUng Ro ll i nq OnkN 

Ut iJ !ties 

* ••••• 

STAFF RECOMMENDATIONS 

Issue 1: Rec~ndation that the authority of t he ca.pani es 
na.ed on Attachment A of staff's •a.orandum dated August 22 , 
1996, to collect gross-up should be revoked with the vot e o f 
the co .. ission on this issue and the respective gross - up 
tariffs should be cancelled. 
Issue 2: Reco-.endation that, since the l e qi s lation became 
effective for CIAC collected after June 12, 1996, the 
coapanies with authority to collect gross- up should be 
ordered to r e fund with inte r est, within 60 days o f t.ho 
effec tive date of t he order i n this doc ket, all gross - up 
collected after June 12, 1996. Eac h utility should provide 
copie s of canceled checks, or othe r evidence whic h verifios 
that the refunds have been .. de, within JO days from the 
date of the refund. 
Issue l: Rec~ndation t bat, if no pe rson whos e inte r est s 
a re substantially affec t e d by the proposed ac ti on n l os a 
protest within the 21 -day protest period, this doc keL a ay be 
c losed upon verification o f the r e funds . 

.JANt: t'AUROT -- (904) 379 - 8669 
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P H 0 C ~ ~ 0 I N G S 

CIIA I HMAN CI.AHI<: ltc• 30. 

COMMISSION STAff: Commissioners, Item 30 is 

staff's reca..endation to cancel gross- up authority for 

the utili~ies currently with gross - up authority. CJAC 

has to be returned to fo~er nontaxable status, 

therefore, we are reca..ending that gross- up authority 

be canceled for those utilities who now gross -up. 

CHAIRMAN CLARK: I had a question. When is the 

law effect.! ve? 

COMMISSION STAFF: It was effective back to June 

12th. 

MS. CAUSSEAUX: It's effective for contributions 

received after June 12th of this year. 

CHAIRMAJf CLARK: Then they have to pay taxes on 

the ones prior to that, but they would have already 

collected that. 

COMMISSION STAFF: With, I think, one exception. 

CHAIRMAN CLARK: All right. Mr. Gatlin. 

COMMISSIONER KIESLING: What is the exception? 

MR. DETERDING: Pal• Coast.. Ita. Number 2. 

CHAIRMAN CLARK: Mr. Gatlin. 

MR. GATLIN: CoMMissioners, represent Palm Coast 

Utility Corporation. My name .iu 8. l<cnnoth Gatlin. 

First, we are very pleased that Congress took t his 

. - ·- -- - - --- ___ j .JANE FAUROT -- ( 904) 379- 8669 
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<tc t. i o n. Wn c~ppn~c i.et.•J Lh• ! .e:;:; i s t..anc:o I h·•l t.hi :: 

Commi ss ion gave to t.he indust. ry and t.he c us t omers t.o 

get it repealed. It has been a problelll tor len yc:.trs, 

and we are glad it's over. Palm Coast has a littl e bit 

of a different peculiar problem to somo of its CJAC 

that it collects froa. There are some c ustoMers that 

have the option to pay CIAC over a time period starting 

fro. the tiiiC they purchased their lot . And therc ;arc 

some, indeed, that have done that between January lst, 

1987 and June 13th, 1996. And what has happened is 

that s0110 of the CIAC has been collected under the 

short period of ti.a, under those ten years, and Palm 

Coast Utility Corporation has reporte~ it as taxable 

income and paid the appropriate taxes or made the 

proper adjustJlents on the taxes. 

COMMISSIONER ~IESLING: Could I ask just that. 

What you were collecting over time as you collected it 

or did you gross- up t he whole amount based on an 

expectation of collecting it? 

MR. GATLIN: No, we just reported it strictly as 

taxable incoae and when the c usto.ar come s in to aake 

the final payment, or if the CIAC is a different aMount 

than under the contract, the c ustoaer c oaes i n and 

says, "1'111 ready to connect, how much more do I owe you 

on that lot," and the c ustoMer pays the balance ot the 

JANE f'AUROT - - (904)379 - 8669 
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CIAC owed a nd the gross- up at Ultlt limt! . My ' "" ''' 

point siltply is lhal durinq Uao1:1e len ye<u-s Uat! n : h·• ::> 

been CIAC collected and there has bee n no gross up 

collected fra.a the c ustomers. The ut111ty did no t 

collect any gross- up. We sl•ply want it to be provided 

that PCUC can continue to collect the gross- up on that 

CIAC collected and on whi c h there has been no gross - up 

charge froa January 1st, 1987 to June 13th, 1996. 

CHAIRMAN CLARK: Mr. Octerdtng. 

MR. DETERDING: Co..issioners, I think •Y ge ne ral 

concern and suggestion would address that raised by 

Mr. Gatlin specifically. I also have a client who may 

or may not have received CIAC prior to June 12, 1996. 

As you .. y recall, there was before you a request to 

i•ple.ent a bulk rate by Rolling Oaks Utilities f or new 

develo~nt within ita area. There is pending now a 

private letter ruling request that was fil e d in tnc 

last two weeks to find out whether or not entering into 

that contract earlier this year constituted a 

contribution. 

We have not received the gross- up, it is in 

escrow, and, therefore, I would say that that 

represents a second s ituati on I'm aware of. What I 

would suggest aa an alternative to what the staff has 

proposed, is to, firs t of all, r equire that all 

JANt; t•AUROT -- (904)379 - 8669 
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ulllltles who currently holve CJrns s up aut.hority h•! 

required to fil e within some period o f time, 30 dilys, 

20 days, whatever you perceive is appropriAte, 

s011ethin9 either requesting cancelation and propos I fill 

to refund all aonies collected si nce June 12th ~r 

stating a reason why they should not. 

COMMISSIONER DEASON: To show cause them, right? 

COMMISSIONER KIESLING: Another show cause. 

MR. DETERDING: Well, yes, you rcan ca.&l it a Hhow 

cause, I guess, yes. I think the great •ajority out 

there, there are 27, I believe, currently grossing up, 

are going to file and just say cancel ay tari f fs ri9ht 

away and I will refund the money. But there may be 

other situations other than the ones that you have been 

aade aware of today, Mine with Rolling oaks and Mr. 

Gatlins with Pala Coast. 

CHAIRMAN CLARK: Could we just enter an order that 

does what staff says, but gives companies 30 days to 

request a variance fro• the order? 

COMMISSIONER KIESLING: My question was going to 

be, did a copy of this reco .. endation go to every 

coapany that was on Attachment A? 

MR. JAEGER: We sent a rec~ndation out to every 

company on Attac~ent A that we had a good address for, 

and I think we had good addresses (or all of the•. nut. 

• 

• 

JANF. FAUROT -- (904)379· 8669 _ j 
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some of them are represented by counsel, and we didn't. 

get all the counsels sent out, but we sent it to thQ 

utility address. 

MR. DETERDING: I aa also concerned that we an~ 

talking about --

COMMISSIONER KIESLING: When did we send it? 

11R. JAEGER: I 'a trying to ra.eaber. It was 

Monday or Tuesday of last week. 

COMMISSIONER KIESLING: Oh, so there hasn't been 

sufficient. tlae for those utillt.iea l'O have roapondu1J 

or not responded. 

MR. JAEGER: They would have received it at the 

end of last week or the •iddle of last week, and so 

that's the t.i .. t.hey would have had to respond. 

CHAIRMAN CLARK: Mr. Deterding. 

COMMISSIONER KIESLING: Well, I would support Mr. 

Deterding's suggestion, then, that we resend notices to 

all of the coapanies on Attachaent A, and tell the~ 

that based on the statutory change, that the authorit.y 

to gross-up is going to be revoked back to the CJAC 

collected up until June 12th, and that after June 12th 

it's going to have to be, I guess, refunded or 

whatever, and allow thea again 20 days to tell us why 

they should receive a variance froa that or not have 

their authority revoked or whatever they want. I mean, 

JANE FAUROT -- (904)379 - 8669 
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isn't that the same thing as what you j u~t s~id, 

Chairman Clark? 

CHAIRMAN CLARK: I was jus t thinking wo would 

issue an order that says as of this date that is the 

way it's going to be unless you come in in 30 days and 

ask for a variance. It would not be a show cause. 

COMMISSIONER KIESLING: I didn ' t say show cause, I 

was just saying that sOMe kind of notice be sent to 

t.hetl. 

CHAIRMAN CLARK: Well, I would assu.a the order 

would go out to the.. 

MR. GATLIN: Madam Chairman, I have suggested some 

language to the staff to put in this order that you 

•ight iaaue aa a result of this proceeding. And I 

think that. it would probably be satisfactory with them 

except for one chanqe or two, and if that were in this 

order, I think it would negate the necessity for any 

utility to file anything. And the language is that a 

utility that has received prepaid CIAC between January 

lst, 1987 and June 12th, 1996, reported such revenue as 

taxable revenue and has been taxed pursuant tc the tax 

laws in effect at the time of collection of CIAC is 

authorized to continue to collect tax gross- up for CIAC 

.ada between January 1st, 1987 a nd January 12th, 1996 

nt t.tm liMe of t.hc c unt.omor'tJ cumwc t. lon purau;tnt. t.o 

JANt; t'AUROT -- (904)379- 8669 
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• 
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llw u t.l l it.y' s prc!:icnt. pol i e y . 1\nd I fu r ni s h ed tlwt. 

language t.o Uu.! s t <atl lor lhuir comiich.!nat.ion. 

MR. DETERDING: J believe that would address 

9 

Mr. Gatlin's concern, but J don't think it would 

address the one that I have wi~h Rolling Oaks and •ay 

not address other utility co•panies. 

MS. CAUSSEAUX: I don't believe it would address 

Mr. Deterding's concern because he is asking, J 

believe, if I understood what he said correctly, that 

it not be considered taxable inca.e, so he would 

certainly have not reported it as such or paid taxes on 

it. 

CHAIRMAN CLAR~: Is there any other questions, 

Co .. issioners? IS there a aotion? 

COMMISSIONER KIESLING: I Move what you said and, 

I guess, sort of modified by what J said , that this 

order be used as the notice to all the utilities on 

Attachaent A that the authority is qoing to be revoked. 

·cHAIRMAN CLARK: Within 30 days of tho issuance o f 

the order that their authority to gros s - up CIAC is 

revoked unless they como in and ask for a variance. 

COMMISSIONER KIESLING: Right. 

COMMJSSIONt:M nt:ASON : Whn t. itbuul Mr . Gallln'R 

language, c<sn we qo ahead and so lve hi s problem so he 

doesn't have to request a variance? 

JI\Nt: fo"I\UROT - - ( 904) J "19 866 9 
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COMMISSJONf-:H I<Jt;sa.ING: f ' m n o t. convinc ed ;at thi s 

point t.hat: t.hat.' s t.hc h<!St. way t.u dudl with his 

situation. And I guess I would rat.her have somr! ki.nd 

of record on which we grant the variance so that we 

have it clear those circu•stances under which it would 

be available. 

CHAIRMAN CLARK: There has been a •otion. Is 

there a second? 

MR. DETERDING: May I •ake one minor additional 

point. The staff has proposed that refunds be •ade 

with interest. I just wanted to •ake sure that we 

agreed that that's the sa.a way that we •ade refunds 

with interest on gross- up collections, and that is 

based upon what is paid on the escrow account. 

MS. CAUSSEAUX: That would be our intent. 

CHAIRMAN CLARK: With that •odi Ucation, is there 

a second to that motion? 

COMMISSIONER JOHNSON: Second. 

CHAIRMAN CLARK: All those in favor say aye. 

(Unani•ous affirmative vote.) 

CHAIRMAN CLARK: Opposed, nay. The staff 

rccotM~Cndation as modified passes. 'J'hat •cans, 

Mr. Gatlin, you would have to file for a variance. 

MR. GATf,JN: understand. 'l'hank you. 

• • • • • 

JANE FAUROT - - (904)379 - 8669 
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CERTIFICATE OF REPORTER 

STATE OF FLORIDA 

COUNTY ot• LEOII 

I, JANE FAUROT, Court Reporter, do hereby certify 

that the foregoing proceedings was transcribed from cassette 

tape, and the foregoing pages nuabered 1 through 10 are a 

true and correct record of the proceedings. 

I FURTHER CERTIFY that I a• not a relative, 

e•ployee, attorney or counsel of any of the parties, nor 

relative or e.ployee of such attorney or counsel, or 

financially interested in the foregoing action. 

DATED THIS ~ day of Septeaber, 1996. 

JANE~AUROT, RPR 
P.O. iox 10751 
Tallahassee, Florida 32302 
(904) J79- 8G69 

JANt: t•l\tJRO'I' -- (904)379- 8669 
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'J'Al.l.I\UA~!;t:t:, t•t.OM l Ul\ 

IN RE: Resolution 96 - 62 by Hoard of Ylaqlcr Coun~y 

Ca..issioners rescinding Florida Public Service co.-ission 

jurisdiction over pri.Vtlte wa~er and wastewater utili tics 1 n 

Flagler County. (This ltca was deferred lroe the 10/8/96 

Ca..ission Conference due to Tropical Storm Josephine.) 

BEFORE: 

PROCEEDING: 

ITEM NUMBER: 

DATE: 

PLACE: 

REPORTED BY: 

DOCKET NO, 960898- WS ~l~~~-~~/Q1} 
. ,Sil tUW ~ 2 ~~ 

ott11:P. of 
ll KCNNLtTH 01\TLtN 

CHAIRMAN SUSAN F. CLARK 
COMMISSIONER J. TERRY DEASON 
COMMISSIONER JULIA L. JOHNSON 
COMMISSIONER DIANE K. KIESLING 
COMMISSIONER JOE GARCIA 

AGENDA CONFERENCE 

64** 

October 29, 1996 

4075 Esplanade Way, Room 148 
Tallahassee, Florida 

JANE FAUROT, RPR 
Notary Public in and for the 
State of Florida at Large 

JANE FAUROT, RPR 
P.O. BOX 10751 

TALJ.AIIASSEE, FLORIDA 32 302 
(904) 379 - 866.9 

JANE FAUROT - 904 - 379 -8669 
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PARTICJI,ATING: 

Ken Gatlin, Esquire,reprcscnting l,alm Coast 
Utility Corporation 

2 

Al Adid (phonetic), Esquire, representing Flagler 
County 

• • * * * * 

STAFF RECOMMENDATIONS 

Iaaue 1: Reca..endation that Pala Coast Utility 
Corporation's (PCUC) Petition to Intervene and Request for 
oral Arguaent be denied because PCUC does not 'have standing 
to intervene where the County aay, as a aattex or statutory 
right, rescind ita resolution granting the Co..Jssion 
jurisdiction. 
Issue 2: Reca.aendation that the Coa.ission should 
acknowledge the resolution that rescinds Cot~mission 
jurisdiction in Flagler County. 
Issue 3: Reco .. endation that certi~icates previously issued 

to water and wastewater utilities in Flagler County that do 
not have cases pending before the Coaaission should be 
returned to the Coaaission within 30 days of the 
Ca..ission's order for cancellation. Certificates held by 
utilities in Flagler county that have pending cases before 
the Coaaission should be returned for cancellation at the 
conclusion of their respective cases. 
Issue 4: Reco .. endation that this docket reaain open until 
all dockets currently pending before the co .. ission have 
boon closed. 

JANE FAUROT - 904 - 379 - 8669 
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P H 0 C ~ [ D J N G S 

CHAIRMAN Cl~RK: Item 64. 

COMMISSION STAFF: Co .. issioners, this item 

concerns Flagler County's rcsoJulion to rescind 

Ca.aission juri sdiction ln that county effective as o( 

August 5th, 1996. We recommend acknowledging that 

resolution. We have a couple of technical correctiom1 

to •ake. First, in Issue Nu~er J, we na.ed the three 

investor- owned utilities that currently operate in 

Flagler County. I recently learned that one of those 

ca.panies, Plantation Bay Utility Coapany, also 

provides service in Volusia County. Since it serves 

custa.ers in both counties with facilities that 

actually cross county lines, Plan~ation Bay will still 

be regulated by this commission. Thus, in accordance 

with Part 7 of SecLion 367.171 of the Florida Stat utes, 

Plantation Bay will still be regulated by this 

co .. ission since it serves two counties with one 

unified systa.. 

Next, the language which appears on Pages 3 and 4 

indicating that Flagler county is excluding itself from 

the provisions of Chapter 367 of the Florida Statute is 

incorrect, and will not appear in the order. Flagler 

Count.y will regulalo lho attcc lcd ut. iliUcu unde r 

appropriate provisions of Chapter 367 • 

JANE FAUROT - 904 - 379 - 8669 
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One of t he investor-owned utiliti es in flaql ur 

County, Pal• Coast Utiliti es Corporation believes that 

Flagler County is not empowered to rescind Commission 

rogu I IH. I nn duo t.o s pcr. l a I c irc umstances. If you 

desire, Ms. Cyrus- Williams will address that concurn. 

And we have representatives fra. both J)al• CoaHt and 

Flagler County who are present and would like to 

address the commission. 

COMMISSIONER KIESLING: I have a questi'on on the 

first issue. Haven't we pretty much consistently in 

every one of these cases when it has come up said that 

the utilities that are in that county don't have a 

standing to intervene in opposition to a statutory 

right? 

MS. CYRUS- WILLIAMS: I'm not that aware of any 

previous orders where we said that utilities didn't 

have standing, but we havo consistently said that it 

was a matter of statutory right that the counties could 

rescind Ca.mission Jurisdiction. 

MS. JABER: That's correct, Commissioner. The 

issue has never ca.e up that I'm aware of, but 

consistently, to answer your question, I agree ~ith 

Ms. Cyrus-Williams that you have not allowed 

partJcip~tlion. 

COMMISSIONER KIESLING: 1'haL came up in llca:nando 

JANt: F'AUROT - 904 - 379 8669 
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MS. JAU~R: Not on that lsMuu. If I'm no t 

mistaken, there was an issue about roqulato ry 

assessMent fees , and whe ther or not the regulato ry 

IHIROHKmont. fo•JH :-.huuld ')O t.u t.hu t:ount.y or lhu 

Ca..ission. And I believe that you allowed parties t o 

participate on that item. I wasn't hero, I'm just 

guessing. 

CHAIRMAN CLARK: Commissioner Kiesling, I can'l 

remeaber when this has come up. This the first I have 

ever seen anyone oppose a resolution in effect. 1 

don't remember this coming up before. What Ms. 

Cyrus- Williams has state d is my recollection. 

COMMISSIONER KIESLING: I could have sworn that in 

Hernando County that Southern States initially filed 

something to try to oppose the r e taking of that 

jurisdiction . 

CIIA1RMAN CLARK: Yes, but 1 think that was based 

on the fact of cross- county service, not whether ~r not 

they could tako it back. 

COMMISSIONER KIESLING: Okay. I stand corrected 

obviously. I don't have enou9h institutional momory to 

go back much further than southern Slates and llernando 

County. 

COMMISS ION STAf'fo": Rlght . And t .tw only instanc e I 

.JANt: t "l\lJIW'I' - !104 - 3 79 866 9 
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c<tn think of Wc'tS whun Mr. 'l'wom«!V I Wc'lS fl ' l e ve n 

thinking o ·f Southern Stat.es Uw ut.ilit.y, but. Mr. 'J'w(''"' :Y 

came and addressed the Commission o n the regulatory 

assessment fcc issue. 

CHAIRMAN CLARK: Mr. Gatlin. 

COMMISSIONER GARCIA: Don't we have to vote to 

allow him to speak? 

CHAIRMAN CLARK: I'm sorry. Comaissioners. 

COMMISSIONER DEASON: Well, it has a double 

asterisk. 

COMMISSIONER KIESLING: But Issue 1 is to deny 

standing !or them t.o have ora l argument and o n their 

petition, so I guess I didn' t qnderstand Issue 1 right 

either. Do we have to vote to let the• oral argument 

and do we have to dec ide they have get standing before 

we can grant them oral argument.? 

CHAIRMAN CLARK: Do we want to hear oral argument 

on the standing issue? That's how I'm interpreting it . 

COMMISSIONER KIESLING : You're interpreting Nu~bcr 

1 is do we want to hear oral argument? I don't 

cspoctally. 

COMMISSION STAt•t·: Coaunissloncrs, what. wu aro 

reco-ending is that ttwy s houldn't have ora l argument 

because they don't have standing in this case. 

CHAIRMAN CI.ARK: Okay. 

,JI\Nt: t·I\IJROT 904 3'/'J 8669 
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COMM ISS I ONI-~R .JOIINSON: Move i t. • 

COMMfSSIONt:R J<Jt:SI,JNG: 'l'hat. one I c .1n sncon<.J. 

COMMISSIONf!R GARCIA: Sorry about t.h11t., Mr. 

Gatlin. 

COMMISSIONER DEASON: Well, let me ask this 

question. They •ay not have standing to intervene, but 

if the Commission were inclined, could we allow them t.o 

address the Commission on this •atter? 

CHAIRMAN CLARK: On thejr standing or on the whole 

matter of taking back jurisdiction? 

COMMISSIONt:R Ot:ASON: On l11c whole 11atter. 1 

mean , what if they are right? What is their recourse? 

The only thing they can do is take us to court. They 

can't -- when they go to court they will say the 

Commission won't even allow us to talk to them. J 

mean, that doesn't look very good, either . I'm just 

interested to see what they have to say. You know, 

that is the sum and substance of it. 

COMMISSIONER GARCIA: I understand. 

COMMISSIONER DEASON: But that is just my 

preference. 

COMMISSIONER GARCIA: Well, why doesn't staff 

answer co .. issioner Deason's question, because I don't. 

know. 

COMMISSION STAt't' : That. i s just. our 

JANt: t'AUROT - 904 - 379 - 8669 
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rt!f ' llRtnll!rHir1t.inn . It.' s wi t hin your· di ucr c li o u it you 

want to allow the• to speak. W<! can address lh<lL. You 

know, we can address their argume nt.. 

COMMISSIONER DEASON: Well, my preference would tJc 

to at least give them an opportunity lo ~ddress the 

Ca..ission. That's just my reference . 

COMMISSIONER KIESLING: Is there a second? 

COMMISSIONER KIESLING: Wait. There was already a 

motion and a second. 

CHAIRMAN CLARK: I ' m sorry. 

COMMISSION DEASON: Okay. That's fine. 

CHAIRMAN CLARK: All those in favor say aye. 

COMMISSIONER JOHNSON: Aye. 

COMMISSIONER KIESLING: Aye. 

CHAIRMAN CLARK: Opposed, nay. 

COMMISSIONER GARCIA: Nay. 

COMMISSIONER DEASON: Nay. 

CHAIRMAN CLARK: Nay. Is there another motion? 

COMMISSIONER GARCIA: Well, I guess there has to 

be a motion to hear them, which is to move I ssue 1? 

COMMISSIONER KIESLING: No, that isn ' t it. 

COMMISSIONER GARCIA: Oh, I'm sorry. So it would 

be to - -

COMMISSIONER KIESLING: You have to make up your 

o wn iss ue. 

JANE t'AURO'r - 904 - 379 8669 
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COMMISSIONER DEASON: Well, ~ ~~uc 1 concerns 

intervention and request tor oraJ ~rgu•ent. J wouldn' t 

go that far. I wouldn't want to grant them 

intervention at this point. 1 don't want to grant them 

oral argu~nt. It's a double asterisk iteM, they arc 

here, I'M just interested to see what they have to Ray 

as an interested party. And when I say party, I don•t 

put any legal significance on that ter. other than they 

are here. Mr. Gatlin, if you want to address the 

co .. lssion, 1 would MOV~ to allow you to do that 

briorly. 

CHAIRMAN CLARK: Is there a second? 

COMMISSIONER GARCIA: Second. 

CHAIRMAN CLARK: I understand that it is your 

motion to allow the people thaL at least filed the 

petition to be heard with no judgment as to whether or 

not they have standing. 

COMMISSIONER DEASON: That is the motion. 

CHAIRMAN CLARK: Mr. Gatlin. Oh. There is a 

•otlon and a second. All in favor say aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER GARCIA: Aye. 

CHAIRMAN CLARK: Aye. Opposed, nay. 

COMMISSJONt;R KlESI.lNG: Ndy. 

CHAIRMAN CLARK: Mr. Gatlin • 

JANE FAUROT - 904- 379 - 8669 
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MR. Gl\'rt.IN: Mad.lm Ch<Jirmart, 11alm coast Uli I it.y 

corporation has been under t.his commission's 

jurisdiction since 1980. The Commission entered dll 

order in 1980, 9598, which said that Palm Coast Utility 

Corporation came under this Conuaission•s jurit~dic:lion 

pursuant to an amendment of Chapter 367. There are 39 

counties that are under this Commission's jurisdiction. 

All 38 you will look at came under the Commission's 

jurisdiction by a county resolution. One of them is an 

exception. and that is Flagler County. Flagler County 

did not pass a resoluUon, Umy wrotu ft Jetter to lfwi r 

local delegation and asked that 367 be amended so that 

Flagler County would be under the Commission's 

jurisdiction. Then for the next 16 years the 

Ca..ission has had the jurisdiction. 

Now what has to be decided, I guess, or what you 

have to decide is, is the Commission relieved of its 

duty and obligation to regulate water and wastewater 

utilities in Flagler County by this county commission 

resolution. If you're comfortable that the coun~y has 

that authority, then, you're right, you ought not to 

exf•rc· I,;., )urI :at I c: l. Inn. 

But that flies in the face of a couple of things. 

One is a State Supreme Court decision which said 

specifically and there has beon n•J change in the law 

JI\Nt: t'l\tJRO'I' - 904 - 379 - Hf,69 
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olnd It's not p o inted utjl In t.ht! s t.tlt mnmorcJIIChJJn. Til" 

Orange City case say s that a county c annot pass 

jurisdic tion bol<:k t. n Itse lf unless it. h;u; st.iJt.uto ry 

authority t o do so. And at lholl time the court. rul•!d 

that the commi ss i o n o f the county could not pass a 

resolution, it would have to bo done by statuto. 

The s tatute was amended ve ry quickly, and it 

provided for a way for the county to take jurisdicti o n 

by resolution. Then it provide d that the county co•Jid 

take resolution, take jurisdic tion back by passing a 

resolution to repeal the former resolution. Well, 

there is no resolution i n thi s c ase, and it is a unique 

s I t.u nt I o n . It. I H o n• • out n l JIJ t.h.11. I H •1111 u r u nL. 

Now, Palm Coast Utility has $121 million wo rth of 

plant in Flagl er County . It ha s 10 or 11,000 wa t e r 

customers and 10 or 11,000 waste wate r customers. J 

don't think the re i s any way yo u can construe that l,a lm 

coast doesn't have any interest or s tanding in thi s 

situation. It has r eason t o b e li e ve b ecause o l the 

statute and because o f the way the court. has 

Jnt.erprctod that st.atu lu that It I s s till regulated by 

this Commission. 

The St. Johns County c asu, whi c h tho s tall cites 

as a reason for not -- for its reason is a case where in 

you had the exac t same situation before you. You hmi .1 

,JANE 1-'AIIUO'I' 904 rl't fl 669 
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nmolut.ion trnm St . . Juhns Cuunt.y that <lt. tcmplecJ to l·•k• · 

jurisdictiun bcu:k. 'l'hH utility c.amc into t.his 

co ... ission clnd said, "We don't think so." And gr.-.ntcd, 

it was on a different basis, but. the Commission decided 

that that action by the county was not valid and did 

not relieve this CoMMission of Its jurisdiction. 

So I think we have a Supreme Court case, we havQ ~ 

statute, we have the recognition by this co .. i6sion 

that it did not get jurisdiction of this county by 

resolution, and there is no statutory authority at all 

to give the county the right to revoke this 

Commission's jurisdiction. And that's ay position. 

CHAIRMAN CLARK: The gentleman next to you. 

MR. GATLIN: That is Mr. Perry, he is with tho 

utility. 1 will introduce Mr. Adid, county attorney. 

CHAIRMAN CLARK: Go ahead and introduce yourself. 

MR. ADIO: Good afternoon, rotndnm Chair arut 

Co~~~~nist>Joners. My name is Al Adid, I'm the county 

attorney fron~ Flagler County, and with me Is Mr. Art.hur· 

Sirkin (phonetic), who is our special counsel on 

utili ty matters. 

The arguaent of Palm Coast Utilities is to elevate 

form over substance. The legislative intent of Chapter 

367 with regard to regulatory jurhuJl c tlon h; t.o tJive 

countlus the option of deciding whether they wish to be 

JANt; fAUROT - 904 - 379 - 8669 
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reCJulated, thal is t.h., i r investor uwn ccJ uUlitic:; t o he 

regulated by the Publi c Service CoiiUIIi ss i on o r wheth e r 

they wi sh to regulate those investor - owned utilities. 

The counties are given the s tatuto ry right to make that 

decision subject to that if the y d ecide to opt in, and 

this has been since sometime in tho mid - ' 80, that they 

have to keep jurisdiction within the Public Service 

Commission for at least ten years before they c an 

retake jurisdiction. Obviously for re9ulatory 

efficiency. So that is the only substantive limit. 

Now, a s to their argument - - so that is the 

statutory construct. The l e gi s lative inte nt, 

n~g••rdl eRs o f wh11t o n e may think of tho wl s do• of tho 

legislature, and we many ti,mes take issue wil.h the ir 

wisdom, but they have said that the dec ision about who 

i s going to regulate investor- owned utilities is 

reposed in the elected of f icia ls of a county 

coiiUIIi.ss ion. 

Now, as to the merits of the argument. The 

utility cites to you the Orange County case. That's a 

1966 Florida Supreme Court. decision. At t hat time 

there was no provision for a county to opt out of 

l'uh .l t c Service Commhwi o n jurisdiction once it had 

opted in. That o pt. ou t. I e11t. u re , cU> aomc o l yo u nu1y 

r eca ll, was not included i n any l egis l ation until the 

JANt: t' AtJR01' 904 - ]79 - 8669 



--

2 

3 

4 

5 

6 

7 

8 

• 9 

10 

11 

12 

( 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

( 

14 

1980 sunset revi ew ot the l'uiJli c Sccvi c;c Conunis:)ion. 

So , Orange County, t.hl! ur·.uacft.! County dt.!c i s ion - - exc use 

ae, actually the orange City Commis sion, orange City is 

Jn Volusia County. The ora.tge City decision is not 

applicable here because there is l egislative authority 

for the county to opt out. 

The second point that they raised is Flagler 

County never passed a resolution, and that is not 

correct. That is absolutely not correct, and the 

records reflects that. In fact, they have sobmitted to 

you the •inutes and the transcript. What is a 

r esolution? A resolution i s nothing more than a 

motion. It's an expression of the collegial will . 

CHAIRMAN CLARK: Let me ask you, what are you 

talking about? Did f'laql e r County have an origirull 

resolution to come under our jurisdiction or was it by 

amendment, by inclusion or not inclusion, I suppose, in 

the list of counties in 367.171 ? Did you originally 

have a resolution passing juris diction to the 

co-iss ion? 

MR. ADID: Yes, in the form of a motion. What the 

county co .. ission did was to convey their decision to 

voluntarily come under the Public Service jurisdiction 

to its legislative delegation during the waning days o f 

the 1980 legislative session whe n tho sunset review 

JANE YAUROT - 904 - 379 6669 
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legislation was be ing f i n.•li zcd . 

On the floor o f the House of Representatives the 

bill that had already pass ed the Se nate, and ( o r whi c h 

none of the lcgfsl.ltive r:o81111ft.lee report.s addressed the 

status of Flagler County, Flagler County was amondod 

onto the bill to be a part of the Public Service 

co .. ission family of counties. But for -- and the 

Senate concurred in the House amendment. This was 

during the closing days of the session. But for 

Flagler County's resolution to c hoose to become a 

county where its investor- owned utilities would be 

regulated by the Public Servi c e commission, this 

Commission wnulft rwt h l iVH hmm (~xe rc ising juri s di r. li o n 

over investor-owned utilities for the last 16 years. 

It is important to point out that they make no 

argument about the resolution passed this ye ar 

reflecting the vote of the county c ommission to retake 

its jurisdiction over invest.or - owned utilities wholly 

within the county. Their argument is that s omething 

back in 1980 was flawed. It may not have been as 

pretty as they wanted it. 1 mean, IJL the lime th<lt the 

county co .. ission made that resolution, and ~ent that 

letter to ltR delegati o n, the re were prob11bly more cows 

and cattle in Flagler County than peop!fL Today that. 

is different. Today we have as many people now as we 

.11\Nt: t "AUHOT - 904 - 379 86(, 9 
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have cattle. 

COMMISSIONER GARCIA: That• s a good thing, right.":' 

MR. ADID: That is a very good thing. Uut the 

botto• line is that tho county expressed its will, as 

other counties have, to be regulated by the Commission. 

And has si•llarly, pursuant to tho legislation, 

expressed its will that it would like to retake its 

jurisdiction over investor- owned utilities within the 

county. And we would hope you would honor that 

deter.ination. Thank you. 

CIIAIRMAN CI.ARK: Thank you, Mr. Adid. Anythinq 

further the co .. ission wants to ask on this item? 

COMMISSIONER GARCIA: I will move staff, 

COMMISSIONER JOHNSON: Sec ond. 

CHAIRMAN CLARK: On Issues 2 through 4? 

COMMISSIONER GARCIA: Correct. 

COMMISSIONER KIESLING: J•m sorry, I just need a 

clarification, since on Issue 1 all we did was hear 

from the parties, what - -

COMMISSIONER GARCIA: No, 2 through 4. 

CHAIRMAN CLARK: No, I think Commissioner Kiesling 

is suggesting that you may need to --

COMMISSIONER KIESLING: You need t.o make a mot .ion 

on 1. 

COMMISSIONim GARCIA: Oh, I 'In t>orry. 

JANE FAUROT - 904 - 37~ - 8669 
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CIIAIRMAN CJ.ARI<: And that WtJ should motU iy Js::;uu 

to deny their request. t o int.ervtme and move :>tal I on 

1 ssucs 2 t.hrouqh 4. I H lher·e •• mot. 1 un? 

COMMISS ION~R GARCIA: Yes, that is the moti o n . 

COMM I SS I ONt;R I< Jt:SJ.I NG: And I second i l. 

CHAIRMAN CLARK: All those in favor say aye. 

(Unani•ous affir•ative vote.) 

CHAIRMAN CLARK: Opposed nay. 

COMMISSIONER KIESLING: I do have •one quest ion. 

Is there any question in the mind of the county as t o 

Plantation Bay being an intracounty lntraconnect.ed 

utility that should stay under our j urisdict ion ? 

MR. ADID: We brought that t o the staff 's 

attention. we do concur with the staff recommendation 

rulativu to that. i ssue. 

COMMISSIONER KIESLING: 1'hank you. 

COMMISSIONER GARCIA: Good luck . 

MR. ADID: And t hank you. 

COMMISSIONER KIESLING: And I know that wi t h the 

good grace o f Mr. Sirkin and hi H broc1d expertise as 

well as everything y ou l earned last week in the ~atcr 

rate school that the county will be able to handle 

those duties wi lhout. •l problt~m. 

• • • • • 
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I :;:;w! I : ll• :eoamn<: nd.t l i ''" t. h .tl I'CIJI: nul. 1>• : r• :qu i n :•t t ' ' 1 •• lu u •l 
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yc<lrs 1992 t.hn•uqh I'J'J4. ' l'he u ti l it y r·equin~d mon• •Jro:;:; Il l• 
t.h •. rn was co Jl uct.£.:d ill c.:.ch v•.:·u· ; lht!rclon: , no n!lund 1:; 
JH!< ·css;a r y. 
Iss ue 2: ~ecommeucl . tl. i rm t.ha t. t .h i s •toc;kel. h e •= J n :;•:tJ. 

P ~ 0 C ~ ~ 0 1 N G ~ 

CHAIRMAN JOHNSON: Item 23. 

COMMISSIONER CLARK: Move staff. 

COMMISSIONER KIESLING: Second. 

ClfA I RMAN JOliN SON: Show i l approved w i t.hout. 

objection . 

* • • • • • 

,JANt: t'I\URO'I' - 904 - J 'ICJ IJ6b9 
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Ct:H'I'It'ICJ\'I't: 01-' UEI'Oit'I'EU 

S'I'ATt: Ot' t 'LOJU DA 

I, ,JANF: t'AUHOT, Cuurt. ReporU!r, do hc ruhy cert i I y 

that the foregoing proceedings was transc ribed f rum c a sst! t 1.• · 

tape, and the foregoing pages are a true and r.or ruc t rccor·rJ 

of the proceedings. 

I FURTHER CERTlt'Y that I am no t a rcl;alivc, 

e•ployee, attorney or counsel or any of the parties , nor 

relative or e•ployee of such attorney or counsel, or 

financially interested in the foregoing dction. 

DATED TJIIS Jttt\ day or t'cbruary, 1997. 

JANE,fAUROT, RPR 
P.O. Box 10"151 
Tal Jah.-.sscc , t'lor id;t 32302 
( 904) 379 - 8669 

.JANt: t 'AUROT - 904 - 379 lJ669 
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'1'/ d .l./\11/, : ,:; u : , I ' J,I)Il I !1/ , 

IN In: : lh.:cJIH::;I. l o r· v.u· io~uc t : lnma Onll!l Nu. 

I'SC 'J(, 11 9 11 FOF \-/!-> liy p ,IJ m Co .t: ; t lit i I i l y C: u q u •t •tt i u u . 

llEfORfo: : 

11'EM NUMUER: 

DATE : 

PLACE: 

uocu:'l' No. 'J t. 1 'J. .,., \'Ill 

CIIA I UMAN .HJJ , J' A J.. ,JOliN SUN 
COMMJ SS lON~R J . T~RRY O~ASUTl 
COMM I SS IONt:R SUSAN t '. CJ,AH t: 
COMMI SS JONt: J~ I>JANt: 1< . 1<11-::i i .I UC; 

COMM I SS IONt:H .JOF: <iAHC I A 

AGt:NUA CONt'I-:Ht-;NCE 

f e b r uary 4 , 1997 

4075 t:spl rUitHJc Wr1y, l{oom 14 H 
Tallahassee, Flo r i da 

.JANt; FAURO'J', RJ•H 
P.O. OOX 1075 1 

TAI41.AIIASSt: fo: , t 'LORII>A 3 2 3 02 
( 904) 379 - 866 9 

JANE t' AUROT - 904 - 3'19 - 866 9 

~ .. -------- - --- - - ----1 
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, . ll II , . 1: I ,, I u .; :: 

C:llf\ IIU-1/\N . IIIIIN:>OII: 11• ·111 \() . 

COMMI SS ION :;'1'/\t't' : (' umm i:; :: tuw: r s , ll.•:m tluru t ... r i ll 

is st .. cl lt ' :-; n~c:omm•~ndiltinn t . ho~t. Llw Conuah;:-; iun di :ani:>:. 

Palm Coast IJt. i I i ty' :-; ilppl ica1. i o n lor VcJriunc t : I •H a 

lack or jurisdi c tion. 

COMMI SS IONt:R K n;sr.J NG: 1 move st.atr. 

CHAIRMAN JOHNSON: Is t.hcre a second? On Jtcm 30 , 

is there a s cconrt 'f 

COMMISSIONER CLARK: J think so. I second. 

COMM ISS IONt:U &>t:ASON : l,e t me: itsk a questi o n . Wo · 

arc denying the applic at.lon tor vaclancc or di s missiuq 

it because of a lack of jurisdiction? 

COMMISSION STAFt' : Yes, that's right. 

COMMISSIONt:R Dt:ASON: But do we have juri s di c ti o n 

over the monies that have been collected prior t.o t.hi :; 

point? 

COMMISSION STAFF: Yes. That's the i ssuc t.hat w •. m 

addressed ln Item Number 23, where we said- - well, 

actually no refund was owed, hut we said that. il was a 

pending matter, and if there was a refund owed then we 

could tell the ut.ility to go ahead and refund any 

excess gross - up. 

COMMISSIONt:R rn;ASON: So 1 guess I'm having a 

J1 rob I om, a I I t.t. lc ~ II I I I I cu 1 t. y • I I we helVe j u r· i ::eli c: t i on 

J ANt: t 'J\UR01' 904 - 379 - 8669 
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.I COMMISS ION S'l'IIFF : Wo: I I, I h• · d iI I, . , .,.,., ., . lu :t.w•:•:u 

4 the t .wn fto<::kf! t.:; is on•: i :; pros po :c: l 1 vo•. In ll.o: lll Numh• : r· 

'i 23, t hn:·HJ mnraic::; w•J n : •t lro:ddy o·t~ ll• : l" l• :d :ad,j•:t: l to 

6 refund. So tlwt. W<Hi •• pondiuq fll<tl.t.c •· , and w•: 

7 maintained jurisdiction over Uw rulund. In this ilum, 

8 Ite m Number 30, tho utility wants a varianc e to 

9 continue co ll ecti ng gross - up, •lnd we don'·t sou that wu 

10 have jurisdiction prospectively uvur this utility. 

11 COMMISSIONER DEASON: But if they were to continuo 

12 collecting any funds we would st.i ll maintain our refund 

( 13 jurisdiction over that, but you're saying that there is 

14 not going to be any more funds collected. 

15 COMMISSION STAt' F: We ll, wu <uu saying that if 

16 they want a var i <lnce I r om t.hc orde r, then tho proper 

17 authority to seek that would be from tho county at the 

18 time that Order Number 961180 revoking their authority 

19 to collect tho gross- up Wlts i s::mmJ, and told Uao 

20 utility that they could seek a variance, that was 

21 issued on September 20. Flagler County took hac k 

22 jurisdiction as of August 5th, so we are saying that 

23 the authority to seek a variance from the order was 

24 lll!Vl! r ••PP 1 I cab It! to t•a I m Co a:; t. . 

25 COMM 1 SS I ONER CI.ARI<: 'l'hc y c<t n s l i 11 qu t.o t'l ag I o r· 

@~ : 

JANf: t'AUitOT - 904 - 379 - 0669 
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C<HIIII.Y, 

COf·1!-11 !1! i iON S 'J'AFI'": V• •: : . 

CIIAIIU-tAU . J<JIINS ON: Ally ul tl• ! l. <fU •·:; t i u u :; ".' 'l'h• •J"<! i : . 

a motion ,,nd a se•:ond . All th•1:; o.! ill f•• V•H· : : i •JII i t y l •y 

(Unanimo " s affirmalivu vulu.) 

CHAIRMAN JOIINSON: <>ppo:;ed'! Show i l cappr·uvcd 

without objec tion. 

• • • • • • 

.JANt-: FAtiUOT ')04 J"f') llfo69 
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C:l·:lfl'l J-'1 C '/\'1'1': I W 1!1-:1'1 )J('J'I-:U 

II :-;'1'1\'1'1-: 01-' FI.OH II>/\ 

') COIIN'J'Y Ul-' l. t-:ON 

6 I, JANf. FAUftOT, Court f(epur· t.•.~r, clo twn~hy cer·t. i I y 

7 that the foregoing proceedings was transcribed from cassette 

8 tape, and the foregoing pages arc a true and corrm:t record 

9 ot the proceedings. 

10 I FURTHER CERTIFY that I am no t a relative , 

I I employee, attorney or counsel ot any of the parti es , nor 

12 relative or employee of such attorney or counsel, or 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

financially interested in the foregoing action. 

DATED THIS IP~ day of February, 1997. 

JANfi,FAUROT, RPR 
P.O. Box 10751 
Tallahassee, t ' lorid;• 
(904) 379 - 8669 

JANE FAUROT - 904 - 379- 8669 

.I 

32302 
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