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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION
DIRECT TESTIMONY OF CINDY ZARA SCHONHAUT
OM BEMALF OF ICG TELECOM GROUP, INC.
PLEASE STATE YOUR MAME, ADDRESS AND EMPLOYMENT.
My name is Cindy Zara Schonhaut and | am Senior Vice President for
Government Affairs and Acting General Counsel for ICG
Communications, Inc., the parent company of ICG Telecom. My office
is at 9805 East Maroon Circle, Englewood, Colorado, 80112,
PLEASE DESCRBE YOUR EDUCATIONAL BACKGROUND AND WORK
EXPERIENCES.
| have 17 years experience in the telecommunications industry, n
particular in government affars matters. | have been with the
competitive iocal telecommunications industry for over six years. | had
been the Vice President for Government Affairs at ICG Corporate for less
than one year when | was promoted to Senior Vice President. | came to
ICG after simost five years as a Vice President lor Government Affairs
with MFS Communications, where | was rasponsible for federal and state
regulatory and legisiative matters. In particular, | testified beiore several
state regulatory agencies in order to obiain authorization for MFS 10
provide local telecommunications services and in an offort to persuade
reguistors to adopt pro-competitive public policies. | also reprosented
MFS by lobbying Congiess loading up to passage of the
Telecommunications Act of 1996 and worked to bring about the local
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competition policies developed by the Federal Communications
Commission (FCC). Previously, | was an atiorney with the FCC and
handled various common carrier and tolecommunications issues,
including the development and implementation of access charges,
deregulatory initistives, incentive regulation and pro-competitive public
policies. | was one of the attorneys assigned 1o implement the
divestiture of the former Bell System in 1984, From 198610 1989 | was
Special Counsel to the Federal/State Joint Board responsible for
jurisdictional separations and universal service subsidy policies. In that
role, | also represented the FCC before all state regulatory agencies
regarding telecommunications matters, including represantation before
the National Association of Regulstory Utility Commissionars (NARUC).
Later, | served as the Legal Advisor for common carrier matters to FCC
Commissioner Andrew C. Barrett, before joining MFS Communications
in 1991,

HAVE YOU PARTICIPATED IN THE NEGOTIATIONS WITH GTE?

Yes. | participated personally in most of the negotiating sessions as
ICG's in-house counsel and regulatory expert.

WHAT IS THE FORMAT OF YOUR TESTIMONY?

My testimony follows tha issues matiix that has boen submilted as a port
of the arbitration petition.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?
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The pwpose of my testimony is lo address arcas ol disagreement
between ICG and GTE not addressed by Mr. John Boersma. My
intention is to present ICG's position on each issue and the reasons that
underlie that position.

HAVE GTE AND ICG BEEN ABLE TO COME TO AN AGREEMENT N THE
AREA OF POST TERMINATION ARRANGEMENTS?

No.

CAN YOU DESCRIBE THE DIFFERENCES?

ICG believes that interconnection arangements in place al the
termination of the agreement should remain in place under the terms of
the agresment until GTE and ICG are able to reach and implement a new
interconnection agreement. This would allow ICG to begin 1o compete
in the marketplace and enter into long-term arrangements with customers
without worrying that at the end of the term of the agreement, GTE
could raise the rates on existing arrangements in a manner that made it
necessary for ICG to terminate arrangements to customers. Il GTE and
ICG wera not able 1o come to an agreemont with respect to the
continuing terms and conditions for the embedded customers, i.e., for
those interconnection arrangements in place at ihe termination of the
agreement, either ICG or GTE could resort to some form of arbitration or
dispute resolution process. But customers should not have 1o be left in

danger of losing service because GTE and ICG cannot come to
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agreement.

Since GTE is the bottleneck provider, and will continue to be so for
the foreseeable future, ICG cannot be in a business position where GTE
can make it uneconomic for ICG to enter into long term arrangements
with potential customers. Even in the absenca of such long term
arrangements, il GTE can simply raise the prices of services to whatever
lovel it deems appropriate or significantly change the terms and
conditions at tha end of the contract term, ICG's rolationships with its
customers are rendered inherently unstable.

ICG recognizes that if it wanted to sorvice new cuslomers after
termination of the Agresment it might have to take servica under
generally availsble terms and conditions approved by the Commission of
undor tariffed terms and conditions. But that is an entirely different issue
than whether ICG should be exposed to a wholo new pricing structurc
in order to provide service 1o embedded customers.

IS THE ARRANGEMENT YOU PROPOSE CONSISTENT WITH THE
TELECOMMUNICATIONS ACT OF 19967

Yes. It would allow competitive entry into the local exchange market
served by GTE while assuring GTE of continuing compensation for those
arnangements provided dwiing the torm of the agreemant. Since
presumably these arrangements have already been priced consistent with

the mandate of the Acl, and because, as reflected in the FCC's and
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many state "Price Cap" or other incentive regulatory regimes,
telecommunications is a doclining cost industry, GTE would certainly bo
receiving fair compensation.

WHAT I8 THE NEXT AREA THAT YOU WOULD LIKE TO DISCUSS
WHERE ICO AND GTE HAVE BEEN UNABLE TO REACH AGREEMENT?
The next area is whether GTE should be able to avoid its oblgations
under the agresment by solling off a part of its local exchange service.
PLEASE DESCNGE 'CQ'S POSITION.

ICG believes that il oither ICG or GTE sells or otherwise transfers a
specific operating area or any portion thereol, the agreement should
continue to be binding on the purchaser or transferee. This approach is
the normal way in which most commercial transactions work. In the
sbsence of such a provision, il GTE sells off a portion of its operating
territory, ICG could not necessarily continue to provide services to a
customer to whom it may have made a long term commitment in
reasonable relisnce on the agreement with GTE. GTE's decisions
regarding sale of exchanges would be able to disrupt ICG’'s customer
relations, particularly since customers are often iooking to consolidate
their telecommunications business with a single provider across different
stoas. ICG could not offer any customer in any GTE territory any
assurance that ICG would be able to continue 1o olfor service in the

avent GTE elected to sell off a portion of its local exchange operations.
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WHAT 18 THE ICG’S POSITION REGARDING BILLING DISPUTES FOR
BILLS THAT ICG HAS ALREADY PAID?

{CG believes that once it has paid a bill, it should have up to one year to
raise billing disputes. In some cases, in the early phases of serving a
markst, ICG may not have enough experience with the market to realize
that a particulas bill is anomalous, even though ICG's subsegquent
experience in that market will make the anomaly apparent. Furthermore,
bills are generally paid within routine billing and payment cycles. Billing
errors, by contrast, may not be picked up until there is an audit and
review of the bilis that have been paid. GTE would suffer no real
detriment under ICG's proposal since it will already have been paid. ICG
only seeks to preserve its rights to raise billing errors under this
provision.

GTE belioves ICG should have only 30 days alter a bill is rendered-
-whether paid or not--to raise a billing dispute. This would create the
perverse incentive to dispute every bill where there could be any
question regerding that bill instead of paying the routine bills and
conducting routine audits of bilis after the fact. The latter is a more
desirable commercial practice.

TURMING TO CONFIDENTIAL INFORMATION, WHAY I8 THE
DIFFERENCE OF OPINION BETWEEN ICG AND GTE?
ICG believes that a party receiving confidential information who desires
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A,

to disclose that information 10 a relevant regulatory authority should be
able to disclose the information to that authority if the party (i) provides
adequate notice to the other party; and (i) permits the other party to
seek confidential treatment for the confidential information undor tho
procedures of the agency to which the disclosure is being made. ICG
belisves this is necessary in order to ensure propar regulatory oversight
of the negotiating process as well as implementation of interconnection
agresments, as contemplated by the Telecommunications Act and by
most stale stalutes, rules and regulatory policies. GTE does not believe
such disclosures to governmental agencies under confidentiality
procedures should be permitted.

TURNING NEXT TO THE ESCALATION PROCEDURES FOR DISPUTE
RESOLUTION, WHAT I8 ICG'S POBITION?

ICG believes that either party should be ablo to insist on having any
dispute arising under the agreement raised to the level of at least a vice
president. In my experience, senior management will focus on disputes
early and make sure that the company representatives sent 1o address
the dispute have full authority to resolve disputes if the alternative is the
need for the senior manager later to become fully involved to resolve the
dispute. Certainly. in ICG's experience with GTE, access to decision
making personnel is absolutely necessary.

WHAT ARE THE DIFFERENCES OF OPWION BETWEEN ICG AND GTE ON
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THE ISSUE OF ARBITRATION?

ICG believes recowrse to arbitration procecdings should be readily
available il dispute resolution procedures have not been successful within
30 days. Similarly, ICG believes sither party should be able to insist that
a hearing be commenced within 30 days of the demand for arbitration.
The deadiine will encourage both parties to move quickly 1o resolve the
dispute, and if no resolution is forthcoming, to have it resolved quickly
by an outside party.

Further, ICG beliaves that there mus! be an even moro expeoditious
procedure for disputes involving service 1o customers. Theose disputes
should be able to go to arbitration within five days il they are not
resolved.

ICG believes that depositions in arbitration proceedings should not
be limited to one individual. At a minimum, each party should be able to
depose five individuals. Limiting the number of depositions 10 one means
that if the party who is being deposed does not have enough knowledge
to cover afl the aspects of the dispule, there may be no evidence from
witnesses who are knowledgeable on the particular subject matter at
issue.

WHAT (8 ICG'S POSITION ON INDEMNIFYING PARTIES WHO HAVE
SEEN GROSSLY NEGLIGENT OR HAVE ENGAGED IN WILLFUL
MISCONDUCT?




- O U & W W

10
1
12
13
14
15
16
17
18
19
20
21

22

A,

ICG does not believe that either party should be obligated to indemnify
the other if the other party has been grossly negligent or engaged in
willful misconduct. In situations where both parties have been either or
both grossly negligent or engaged in willful misconduct, each should bear
its own damages. This approach would seem to reflect fundamental
public policy.

DOES ICG TANE A SIMILAR POSITION REGARDING LIMITATION ON
LIABILITY?

Yas. ICG does not believe that there should be any limitation of hiability
where a party has engaged in gross negligence or willlul misconduct.
SHOULD GTE BE ABLE TO REQUIRE ICG TO PAY THIRD PARTY
INTELLECTUAL PROPERTY CLANMS FOR SERVICES GTE IS PROVIDING
TO ICG AND FOR WHICH ICG IS PAYING GTE.

No. ICG believes that if it is buying a service from GTE, GTE should
have alrcady determined that it has the nght to sell the service to ICG.
Presumably, the costs GTE has paid to secure intelleciual property nghts
are reflected in the prices being charged to ICG. ICG should not have to
bear the additional risk that, in the event the holder of some intelleciual
property right associated with the service ICG is buying from GTE asserts
the right to additional royalties or fees, ICG would be left responsible.
It is highly unusual for a party, like GTE, 10 be seling ICG a service, but

asserting that ICG will be responsible in the event o third party claims
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ICG does not have the right to use the service in question because it 1s
infringing upon a right GTE should have purchased in order for GTE to
provide the service in the first place. To my knowledge, GTE does not
impose this exposure 1o potential hability for third party claims on any
other customers and GTE should not be able to impose such a condition
on ICG.

WHAT DOES ICG BELIEVE SHOULD HAPPEN IN THE EVENT OF A
DECISION OF A REGULATORY AGENCY OR COURT INVALIDATING A
PROVISION OR PROVISIONS OF THE AGREEMENT?

ICG believes that in thal event, no matiler whal the provision, the parnios
should first attempt 10 negotiate in good faith to reach agreement on a
replacement provision(s) that is in accord with the court or regulatory
agency action. In the event the parties cannol reach agreemoent, ICG
believes there must be some procedure in place other than either party
having the right to void or terminate the agreement. ICG is willing to
discuss what the procedure should be, such as arbitration, mediation, or
a proceeding before the relevant state commission. But there must be
some procedure other than a party being able to walk away from the
agreement. ICG is particularly concerned that, if GTE chose to terminale
the agreement under these circumstances, ICG would be left unable to

provide services to its customers, again destroying ICG’s ability 1o enter

inte any kind of long term relationship with cuslomers thal gives

10
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customers any form of stability and the ability 1o use a single provider in
multiple areas.

DOES ICG BELIEVE THE AGREEMENT WITH GTE SHOULD CONTAIN A
"RULE OF CONSTRUCTION" PROVIDING THAT THE AGREEMENT IS
NOT TO BE CONSTRUED AGAINST THE DRAFTING PARTY?

No. ICG has not objected to a rule of construction providing that an
agreement should not be construed aganst any party in the event of
ambiguities where, in fact, the agreement is the product of a joint
negotiation. Indeed, the agreement proffered to GTE by ICG contained
such a provision. However, in the circumstance of this agreement,
where GTE has insisted upon using as the basis for negotiations an
agreement drafted entirely by GTE and which was not the subject of
good faith negotiations, no such rule ol construction is warranted. 1ICG
doas not object to a rule of construction such as the one contained in the
agreament proffered by ICG if the Commission orders that agreement to
be used as the framework for negotiation.

DOES THAT CONCLUDE YOUR TESTIMONY AT THIS TIME?

Yes it does.
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